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NEWMAN  V.  MOORE,  &o. 
(Filed  March  9,  1893.) 

1.  Rights  of  vendee  of  married  womaD  who  refuses  to  ooDvey— Although 
the  contract  of  a  married  woman  to  convey  her  land  is  void  and  can  not  be 
speoiflcaliy  enforced  in  favor  of  the  vendee,  yet,  where  the  vendee  was  put 
In  possession  of  the  land  and  the  married  woman  has  received  from  him  a 
part  cf  the  purchase  money,  he  will  be  allowed  a  lien  to  secure  the  repay- 
ment of  the  amount  &o  paid  by  him. 

2.  Rights  of  holder  of  lieu  note  by  assignment  where  a  married  woman  re- 
fuses to  convey— Where  the  vendee  refuses  to  pay  the  purchase  money  notes 
executed  by  him  for  the  land  to  one  who  has  purchased  them  from  the  mar- 
ried woman,  because  of  her  refusal  to  convey,  the  holder  of  the  notes  is 
entitled  to  a  lien  on  the  land  for  the  amount  ho  paid  for  such  notes;  he  will 
not  be  given  a  lieu  for  the  face  value  of  the  notes  when  he  paid  less  than 
that  sum  for  them. 

3.  The  appearance  of  the  married  woman  to  the  cross  petition  of  the 
assignee  of  notes  was  entered  by  the  filing  of  exceptions  by  her  to  the  com- 
missioner's report  fixing  the  amount  due  such  assignee,  although  summon 
thereon  had  not  been  served  on  her. 

R.  \V.  Holland  and  J.  T.  Simon  for  appellant. 

Ijeslie  T.  Applegate  and  John  H.  Barker  for  appellees. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

While  a  contract  between  a  married  woman  and  another  may 
not  be  enforced  ppeciMcallj',  yet  not  eTen  a  married  woman  may 
so  conduct  herself  as  to  defrauci  another  and  escape  responsibil- 
ity, if  in  the  nature  of  tliin«rs  reparation  can  he  made.  She  will 
not  be  allowed  to  take  advantage  of  her  own  wrong,  and  will  be 
estopped  from  interposing  lier  inability  to  contract  in  bar  of  the 
consequences  of  her  own  Iraud. 
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In  this  case  Mrs.  Moore,  in  conjunotion  with  her  husband, 
sold  and  covenanted  to  convey  her  land  to  J.  C.  Lowe.  She  re- 
ceived $250  of  the  purchase  money,  accepted  and  sold  the  notes 
for  the  remaining  purchase  price  of  her  land.  She  put  the  pur- 
chaser in  possession  and  then  refused  to  convey. 

Upon  this  state  of  case  her  land,  the  subject-matter  of  her  at- 
tempted contract,  may  be  subjected  to  the  payment  of  the  sums 
paid  by  Lowe,  the  purchaser;  also  to  the  sum  paid  by  Newman 
for  the  notes  on  Lowe,  who  refuses  to  pay  them  only  becnu&e  he 
can  get  no  title  to  the  land. 

It  is  contended  by  Newman  that  he  should  recover  the  full  face 
value  of  the  notes,  and  so  should  he  if  he  paid  that  for  them. 
The  measure  of  recovery  is  the  extent  to  which  he  is  actually 
injured  or  damaged.  He  must  be  matie  whole— reimbursed  to  the 
extent  of  his  loss.  Mrs.  Moore's  liability  arises  not  by  reason  of 
the  contract  of  assignment  and  sale  of  the  nottiS,  hut  out  of  the 
equity  fixing  her  responsibility  at  a  price  equal  to  that  expended 
by  the  victim  of  her  fraud. 

Any  other  criterion  of  damage  would  amount  to  tho  specific 
enforcement  of  a  void  contract.  She  insists,  however,  that  she 
was  not  summoned  on  the  cross  petition  of  Newman  and  that  he 
is,  therefore,  not  entlMed  to  any  relief  against  her.  But  she  filed 
exceptions  in  open  court  to  the  commissioner's  report,  fixing  the 
amount  coming  to  Newman,  which  were  sustained  by  the  court, 
and  as  she  thus  took  part  in  the  trial  and  by  her  exceptions  com- 
bfttted  the  claim  set  up  in  Newman's  action,  she  can  not  be 
allowed  to  sa.v  that  she  was  not  in  court.  She  can  not  appear  in 
court  and  attempt  to  defeat  the  purpose  sought  to  be  effected  by 
the  cross  petition  and  yet  shelter  herself  beliind  the  plea  that 
she  has  not  been  summoned.  We  think  she  thereby  entered  her 
appearance. 

The  judgment  below  fixing  the  amount  due  Lowe  need  not  be 
disturbed,  save  in  so  far  as  the  accumulations  of  rents,  if  any, 
on  the  one  side  and  of  interest  on  the  other  may  be  taken  into 
the  account,  but  to  the  extent  that  Newman  is  denieci  relief  it  is 
erroneous.  The  issues  attempted  to  be  raised  by  the  reply  of 
Lowe  are,  so  far  as  he  is  concerned,  wholly  immaterial,  but  on 
a  return  of  the  case,  if  Mrs.  Moore  desires  to  plead  further,  she 
may  he  allowed  to  do  so,  the  object  of  further  investigation  be- 
ing the  ascertainment  of  Newman's  actual  loss  grown  out  of  his 
purchase  of  the  Lowe  notes. 

.  Wherefore,  the  judgment  below  is  reversed,  with  directions  to 
allow  the  case  to  proceed  in  accordance  with  the  principles 
herein  aunouncd. 

.Judge  Hazelrigg  delivered  the  following  response  to  a  petition 
for  rehearing: 

This  case  was  remanded,  with  directions  to  allow  Mrs.  Moore 
to  plead  further  if  she  desired  to  do  so,  the  object  being  to  ascer- 
tain Newman's  actual  loss  growing  out  of  his  purchase  of  the 
Lowe  notes. 

It  is  apprehended  by  counsel  that  she  will  not  be  permitted  to 
show  that  Newman  paid  nothing  for  these  notes,  or  that  he  ob- 
tained them  fraudulently  or  without  consideration.  Such  was 
not  the  intention  of  the  court,  or,  as  we  think,  a  fair  construc- 
tion of  its  language.  It  is  our  opinion  that  she  may  put  in  issue 
any  matter  affecting   Newman's  alleged  ownership  of  the  notes. 

The  petition  for  rehearing  is  overruled. 
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ARTHUR,  Ac.  v.  INGRAM  &  DAVIDSON,  Ac. 

(Filed  Marob  30,  1893~Not  to  be  reported.) 

Adverse  posBeaslon— Void  patents— A  patent  or  ftrant  for  land  that  hai 
l>een  inclosed,  possessed  and  claimed  by  occupants  thereof  for  more  than 
tifteen  years  is  void,  altfaongb  the  calls  of  the  patents  or  oonveyancea 
through  which  the  occupants  derive  title  do  not  embrace  that  part  of  the 
inclosed  tract  for  which  the  patent  is  issued. 

Wm.  Lindsay  and  Wilson  A  Rawling^s  for  appellants. 

W.  J.  Hendriok  and  Reid  Rogers  for  appellees. 

Appeal  from  Knox  Court  of  Common  Pleas. 

Opinion  of  tbe  court  by  Judge  Pryor. 

We  tbink  it  plain,  from  the  facts  of  this  record,  that  the  appel- 
lants were  led  to  obtain  their  patents  under  the  belief  that  the 
•calls  or  courses  of  the  conveyances  or  patents  under  which  the 
appellees  claim  did  not  embrace  the  land  in  controversy.  There 
were  marked  lines  and  corners,  with  fencing  almost  entirely 
around  this  land,  erected  by  the  then  claimant,  who,  and  hia 
vendees  or  successors,  have  been  in  the  continued  possession 
long  beyond  the  statutory  period.  When  the  courses  of  several 
-calls  wore  reached  by  the  surveyor,  Tuggle,  it  leaves  no  room 
•or  dispute,  and  this  accurds  with  the  claims,  use  and  possessions 
iinder  the  patent  to  Myers  &  Dougherty  for  so  long  a  time. 

The  patents  of  1882  and  18H9,  in  so' far  as  they  interfered  with 
this  possession  and  title  of  the  appellees,  are  void,,  and  the  proof 
«hows  that  the  appellants  must  have  had  actual  notice  of  appel- 
lees^ right  when  these  patents  were  issued,  and  were  relying  on 
the  calls  of  the  patent  under  which  appellees  claim  to  show  that 
this  land,  although  occupied  for  years  and  the  most  of  it  fenced 
in,  was  vacant  and  subject  to  entry  and  survey. 

It  is  also  immaterial  whether  the  appellants  had  or  not  notice 
of  the  possession  of  appellees;  the  facts  show  the  possession  and 
title  and  that  appellants  have  no  title  in  law  or  equity  to  the 
disputed  territory. 

Judgment  affirmed. 


GODFREY  V.  COMMONWEALTH. 

(Filed  March  80,  1893— Not  to  be  reported.) 

Instructions—Self-defense— An  instruction  that  if  the  defendant  assaulted 
tbe  deceased,  and  thereby  began  the  difficulty  in  which  the  deceased  was 
killed,  he  could  not  rely  on  tbe  ground  of  self-defense  as  an  excuse,  was  not 
prejudicial  to  the  accused,  when  the  court  also  instrnoted  the  jury  that  if  at 
the  time  the  defendant  did  the  shooting  he  was  in  immediate  danger  of 
<!eath  or  great  bodily  harm,  then  at)out  to  be  inflicted  on  him,  or  which 
reasonably  appeared  to  him  to  be  at)out  to  be  inflicted  on  him  by  tbe  de- 
ceased, they  should  And  him  not  guilty  on  the  ground  of  self-defense. 

Mann  A  Day  and  J.  B.  White  for  appellant. 

W.  J.  Hendriok  for  appellee. 

Appeal  for  Lee  Circuit  Court. 


\ 
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Opinion  of  the  court  by  Judge  Liewls. 

The  principal  reason  for  reversal  of  Judgment  in  this  case  Is  air 
Instruction  in  substance  that  if  the  defendant,  Godfrey,  assaulted 
the  deceased,  and    by  said  assault  began  the   difficulty  in  which 
Ward  was  killed,   in  that  event  ho  can  not  rely  upon   the  ground 
of 'self-defense  and  apparent  necessity. 

The  court  bad  previously  instructed  the  Jury  that  if  at  the 
time  defendant  did  tho  shooting  he  was  in  immediate  danger  of 
death  or  great  bodily  harm  then  about  to  be  inflicted  on  him,  or 
which  reasonably  appeared  to  him  to  be  about  to  be  inflicted  oi^ 
him  by  the  deceaRed,  Ward,  they  should  And  him,  the  defendant,, 
not  guilty  upon  the  ground  of  self-defense  and  apparent  neces- 
sity. 

Although  it  might  have  been  understood  by  a  person  experienced 
in  analyzing  and  interpreting  meaning  of  instruotions  that  de- 
fendant could  not,  under  the  last  ingtruction,  avail  himself  of  the 
plea  of  self-defense,  if  he  had  flrst  assaulted  deceased  and  thereby 
brought  on  the  difScuUy  that  terminated  in  the  homicide^ 
still  the  jury  might  have  construed  it  differently,  and,  conse- 
quently, the  instruction  objected  to  was  apparently  necessary.  It 
certainly  is  not  abstract  or  misleading,  for  there  is  evidence  the 
defendant  commenced  the  altercation  by  using  insulting  lan- 
guage and  seizing  the  pistol  of  a  bj'stander,  flred  from  behind 
that  persson  the  flrst  shot  and  continued  to  flre  until  fatal  wound 
was  Inflicted.  There  is,  moreover,  not  only  previous  threats 
proved  to  have  been  used  by  him  against  deceased,  but  a  feeling 
of  revenge  entertained  on  account  of  preference  of  a  damsel,  to 
whom  he  had  paid  court,  being  given  to  deceased. 

There  is  no  question  of  competency  of  testimony  allowed  by  the 
court  showing  that  a  party  who  was  jointly  indicted  with  defend- 
ant while  the  shooting  was  going  on  interfered  and  struck  the 
deceased  on  the  liead  with  a  rock.  All  the  elements  of  murder 
are  shown  by  the  evidence  in  this  case  to  exist,  and  the  jury 
was  fully  authorized  to  find  defendant  guilty  of  that  crime  and 
inflict  the  punishment  of  conflnement  in  the  penitentiary  for  life* 

Judgment  affirmed. 


SYDNER,  &c.  V.  MT.   STERLING  NATIONAL    RANK. 

(Filed  March  30,  1893.) 

National  banks— Forfeiture  of  interest— Where  a  national  bank  loans 
money  at  a  nsurions  rate  of  Interest:  which  is  inclnded  in  the  face  of  the 
note  executed  therefor,  which  note  is  renewed  from  time  to  time  at  usurious 
rates.  It  can  recover  on  the  last  renewal  notn  only  the  principal  of  the  origi- 
nal loan.  Under  the  national  banking  law  the  charging  of  the  usury 
operates  as  a  forfeiture  of  all  interest. 

Stone  &  Sudduth  and  Z    T.  Young  for  appellants. 

Lcwi.s  Apperson  for  appellee. 

Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Rennett. 

The  appellee  is  doing  a  banking  business  in  this  State  under 
the  r.  S.  banking  law.  As  such  banking  institution  it  loaned 
the  appellants    money    and    took    their   note    therefor,  charging 
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'tbem  a' usurious  rate  of  interest  and  adding  the  same  in  the  note, 
and  at  the  maturity  of  the  note  it  was  renewed  and  usurious  in- 
terest again  charged  and   included  in  the   new   note.    Benewals 

were  in  like  manner  made  and  usurious  interest  added  therein 
until  it  resulted  in  the  present  note,  when  it  was  sued  on. 

The  appellants  plead  the  foregoing  facts  in  regard  to  the  usury 
embraced  in  the  several  renewal  notes  and  asked  that  the  inter- 
est be  forfeited  in  consequence  of  the  usury  embraced  in  the 
several  renewals,  and  that  only  the  principal  be  recovered.  The 
national  banking  law  provides:  **The  taking,  receiving,  reserving 
or  charging  a  rate  of  interest  greater  than  is  allowed  by  the  pre- 
oediug  section,  when  knowingly  done,  shall  be  deemed  a  for- 
feiture of  the  entire  interest  which  the  note,  bill  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has  been  agreed  to  be 
paid  thereon.^' 

There  is  no  doubt  that  each  renewed  note  contained  usury 
therein,  and  that  it  was  **knowingly  done.''-  The  question  to  be 
decided  is  whether  the  entire  interest  that  the  several  renewed 
notes  bore  can  be  eliminated  from  said  notes  in  an  action  on  the 
last  note  so  that  nothing  shall  be  recovered  therein  except  the 
principal.  Upon  that  subject  the  following  case  seems  conclu- 
sive: The  case  of  Farmers  &  Mechanics  Bank  of  Mercer  v.  Hoag- 
land  (United  States  Circuit  Court),  7  Federal  Reporter,  161.  The 
oourt  says:  **By  the  terms  of  the  act  of  congress  the  charging 
-of  such  rates  of  interest  worked  a  forfeiture  of  the  entire  interest 
which  the  several  notes  carry  with  them.  Now  such  forfeiture 
^was  not  waived  by  the  giving  of  the  subsequent  notes,  although 
■as  respects  them  the  agreed  rate  of  interest  was  a  legal  rate. 
They  were  mere  renewals  and  given  without  anj-  new  considera- 
tion. Nor  did  the  new  notes  operate  as  payment  of  the  debts 
for  which  they  were  given.  In  so  far,  then,  as  the  notes  in  suit 
embrace    the  fofreited    interest   they  are  without   concideration. 

Moreover  it  is  an  established  principle  that  if  there  be  usury 
in  the  original  transaction  it  afTeots  all  consecutive  securities. 
however  remote,  growing  out  of  it,  and  neither  the  renewal  of 
an  old  nor  the  substitution  of  a  new  security  between  the  same 
parties  can  eflace  the  usury;  «  *  *  the  bank  incorporated  in 
the  new  notes  usurious  interest  previously  charged  as  a  part  of 
the  new  principal,  and  this  illegal  consideration  pervaded  the 
whole  subsequent  series  of  notes.  Upon  fresh  renewal  interest 
was  charged  upon  usurious  interest  which  had  entered  into  the 
prior  notes  as  principal. ^^ 

The  case  of  the  Moniteau  National  Bank  v.  Miller,  78  Mo.,  187, 
decides  the  same  question  the  same  wa^^  Tlie  case  of  Alves* 
Assignee  v.  The  National  Bank  of  Henderson,  Ky.,  12  Ky.  Law 
Bep.,  fi9-722,  directly  decides  the  same  principle.  The  leading 
Idea  in  these  decisionn  is  that  thn  new  notes  are  mere  renewals — 
new  evidences  of  an  old  debt — and  given  without  any  new  oosider- 
ation,  nor  do  the  new  notes  operate  as  a  payment  of  tl^e  debts  for 
which  they  were  given,  and  as  the  usury  embraced  in  the  old 
notes  taints  the  entire  interest  and  renders  it  vicious  and  void, 
the  agreement  to  pay  it  is  without  any  lawful  consideration; 
consequently,  the  unlawful  consideration  may  be  eliminated 
from  each  renewal  note,  for  such  note  is  but  the  new  evidence  of 
the  old  debt,  which  includes  the  vice  and  unlawful  considera- 
tion, which,  as  between  the  same  parties,  may  be  traced  to  the 
new  note  and  eliminated. 

We  now  construe  Brown  v.  Marion  National  Bank,  18  Ky. 
Law  Rep.,  812,  to  be  in  harmony  with  the  foregoing  views.  The 
judgment  does  not  eliminate  the  entire  interest  from  the  several 
cotes,  but  only  the  usury.     This  is  error.     The   entire  interest  on 
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all  the  notes  should  be  eliminated  and  judgment  renderedfor  tb» 
prinoipal  alone,  and    the  partial   payments  should   be  applied  to 
the  prinoipal. 
The  judgment  Is  reversed  and  cause  remanded,  etc. 


VOGLE  V.  BRIDGES. 

(Filed  April  1,  1893— Not  to  be  reported.) 

1.  Opening  of  road— Tbe  sheriff  is  authorized  to  appoint  another  day  for 
the  inquest  when  the  jury  has  not  been  summoned  to  meet  on  tbe  day  fixed 
in  the  writ  of  ad  quod  damnum,  and  the  proceedings  on  suoh  day  are  yalid, 
all  parties  in  interest  beinff  present. 

2.  Same— Viewers'  report— Amendment— The  viewers'  report  fixes  with 
sufiSoient  deflniteness  the  beginning  point  of  the  proposed  road  when  It 
states  that  "It  beffins  at  a  point  on  the  Rolling:  Mill  road  near  Mrs.  Bohan- 
non's  home,"  and  describes  the  point  where  it  leaves  said  road  as  "north- 
73  west  42  H-5  poles  from  a  point  in  said  road  directly  In  front  of  Mrs. 
Bohannon'fi  door." 

Tbe  vleweri)  may  file  an  amended  report  at  any  time  before  final  aotioD' 
as  to  the  proposed  road. 

Oassidy  &  James  and  John  T.  Young  for  appellant. 

T.  J.  Watkins  for  appellee. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  statute  expressly  provides  that  the  officer  may  fix  another 
day  on  which  to  hold  the  inquest  if  the  jury  be  not  sworn  on  the 
day  specified.  Here  the  jury  had  not  been  summoned  to  meet  on 
the  day  flxed  by  the  writ,  but  was  summoned  and  heard  the  case 
on  the  day  flxed  by  the  oftlcer.  Both  parties  were  present,  rep- 
resented by  counsel  and  a  verdict  assessing  the  damages  ren- 
dered. The  officer  had  full  power  to  flx  the  dby  under  section 
10  of  the  General  Statutes,  page  1121,  chaptei"  94. 

It  is  urged  that  the  report  of  the  viewers  is  defective,  because 
there  is  no  flxed  point  at  which  the  road  is  to  begin,  but  the 
amended  report  shows  that  it  begins  at  a  point  on  tne  Rolling- 
mill  road  near  Mrs.  Bohannon's  hom«.  The  point  whore  it  leaves 
the  Rollingmill  road  is,  by  the  course  of  that  road,  north  47  west 
42  8-6  poles  from  a  point  iu  said  road  directly  in  front  of  Mrs* 
Bohannon's  door.     This    is    sufficiently   specific,  nor  are  we  pre- 

fiared  to  adjudge  that  the  original  report  is  defective.  We  think 
t  abundantly  appears  that  this  is  the  onlj'  roadway  for  wagons- 
to  reach  the  ferry  from  the  neighborhood  in  which  this  road  is 
located.  The  conveniences  and  inconveniences  to  the  public  and 
individuals  are  aptly  stated,  and  the  report  of  the  viewers  and 
all  the  proceedings  conform  to  the  statute.  The  amended  report 
was  properly  filed,  as  the  statute  provides  that  the  report  may 
be  amended  at  any  time  before  final  action.  Tn  order  to  reverse^ 
this  case  the  merest  technical  objections  would  have  to  prevail 
over  what  is  right  and  just  between  these  parties. 
Judgment  affirmed. 
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W.  VA-,  P.  &  T.  R.  R.  CO.  V.  GIBSON,  &o. 

(Filed  April  4,  1893.) 

1.  Eminent  domain— Measure  of  damages— The  damapres  that  the  owner  of 
land  taken  for  the  rl^ht  of  way  for  a  railroad  is  entitled  to  are  to  he  fixed  hy 
asoertalnlng  the  value  of  his  entire  traot.  excluding  any  enhancement  In 
value  that  may  result  from  the  construction  of  the  road,  and  then  deducting 
its  value  after  the  right  of  way  Is  taken,  excluding  its  enhanced  value  on  ac- 
count of  the  proposed  road.  The  measure  of  value  of  the  way  taken  is  not 
its  Inherent  value  for  any  use  that  might  he  made  of  It,  hut  Its  value  with 
reference  to  the  entire  tract  of  the  owner,  and  every  damage  or  injury  to  the 
entire  tract  resulting  from  its  taking  is  to  be  considered. 

2.  Same—In  determining  the  compensation  the  owner  is  entitled  to,  the 

i'ury  must  no^i  consider  what  the  right  of  way  Is  worth   to  the  rallioad  or 
low  profitably  it  will  probably  use  the  way  in  its  business  or  the  costs  or 
expense  it  would  be  compelUd  to  incur  to  secure  any  other  way. 

J.  R.  Sampson,  W.  J.  Moss,  Unthank  &  Riley,  D.  G.  Colson 
and  J.  G.  Fltzpatrick  for  appellant. 

C.  W.  Metcalfe  and  Wm.  Lowe  for  appellees. 

Appeal  from  Bell  Court  of  Coramon  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  sought  by  this  action  to  condemn  a  strip  of  land 
along  the  bank  of  the  Cumberland  river  and  near  the  town  of 
Pineville,  Ky.,  and  immediately  at  the  foot  of  the  mountain  for 
its  railroad  track. 

The  trial,  on  appeal  to  the  circuit  court,  resulted  in  a  verdict 
and  judgment  estimating  the  value  of  about  five  and  one-half 
acres  of  land  condemned  at  over  $12,000.  The  appellant  has  ap- 
pealed. 

The  rule,  according  to  the  cases  of  Asher  v.  L.  &  N.  R.  R.  Co., 

10  Ky.  Law  Rep.,  187,  and  L.  &  N.  R.  R.  Co.  v.  James  F.  Ingram, 

MS.  opinion,  October  14,  1890,  11  Ky.  Law  Rep.,  456,  is  that  just 
compensation  must  be  first  made  the  owner  of  property  when  it 
is  taken  for  public  use,  which  must  be  done  by  ascertaining,  in 
case  of  condemnation  for  railroad  purposes,  the  value  of  the  en- 
tire tract,  excluding  all  consideration  of  the  question  of  the  en- 
hancement of  the  value  of  the  land  resulting  from  the  proposed 
improvement;  then  what  will  be  the  value  after  deducting  such 
part  of  it  as  ma}'  be  taken.  The  difference  in  value  thus  found, 
still  excluding  the  enhancement,  is  the  true  compensation  to 
which  the  owner  is  entitled.  How  much  less  is  the  land  worth 
after  the  taking  than  before  the  taking,  excluding  alwa3's  the 
question  of  enhancement  of  value  by  reason  of  the  improvement? 
Tlje  value  is  not  reached. by  determining  the  value  of  the  land 
taken  for  actual  use,  but  its  value,  when  considered  in  its  rela- 
tion to  the  entire  tract,  which  includes  every  direct  damage  or 
injury  tending  to  diminish  in  value  the  entire  tract  by  reason  of 
the  use  and  appropriation  of  the  strip  for  the  contemplated  pur- 
poses. The  diminution  in  value  of  the  entire  tract  is  a  condem- 
nation for  public  use,  which  should  be  paid  for  the  same  as  the 
strip  that  is  condemned  for  the  roadbed.  It  is  this  condemna- 
tion that  the  owner  is  entitled  to  pay  for,  etc. 

The  court  allowed  the  appellee  to  prove  what  was  the  market 
value  of  this   strip  of   land,  taking   into  consideration    its  clone 

{proximity  to  the  town  of  Pineville  and  its  adaptability  for    town 
ots  and  building  residences  thereon,  and  for  railroad  tracks  and 
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other  railroad  purposes.  The  question  is,  was  such  eyidenoe 
competent?  The  rule  seems  to  be  that  in  estimating  the  value 
of  property  taken  for  public  use  the  owner  is  entitled  to  the  rea- 
sonable market  value  of  the  property,  which  value  must  be  as- 
certained, not  by  what  use  the  property  has  been  actually  ap- 
plied, but  with  reference  to  its  availability  and  adaptability  for 
valuable  uses,  having  regard  to  the  existing  business  or  wants 
of  the  community,  or  such  as  may  be  reasonably  expected  in  the 
immediate  future.  The  proper  inquiry  in  such  case  is,  what  is 
its  value  in  view  of  any  use  to  which  it  may  be  applied  and 
tj  all  the  uses  to  which  it  is  adapted?  (Boone  &  Co.  v.  Patter- 
son, 98  IT.  S.,  408;  Lewis  on  Eminent  Domain,  section  479.) 

The  issue  in  such  case  is  not  what  the  land  is  worth  to  the 
appellant,  or  how  profitably  ir  may  use  it  in  its  business,  nor  the 
costs  and  expense  that  it  would  be  compelled  to  incur  in  obtain- 
ing other  property  or  in  fitting  it  for  his  business,  if  he  failed 
to  obtain  that  particular  property.  (Lewis  on  Eminent  Domain, 
section  479,  and  authorities  there  cited.) 

The  law  should  be  given  to  the  jury  without  including  the  evi- 
dential matters  indicated.  They  are  evidencp  only,  but  in  such 
cases  the  jury  should  be  admonished  not  to  let  those  matters  in- 
dicated as  not  evidence  influence  them. 

The  judgment  is  reversed  and  cause  remanded  for  further  i^ro- 
ceedings  consistent  with  this  opinion. 


TABOR  V.  LANDER,  Ac. 
HAYNES  V.  COMMONWEALTH. 

(Filed  April  4,  1893.) 

Repeal  of  looal  optioD  law  by  ixnpIicatioD— An  amendment  to  the  charter 
of  the  town  of  Haweeville,  enacted  in  1888,  which  authorized  the  town 
coDDcil  to  license  taverns  and  coffeehouses  with  the  privilege  of  retailing 
liquors  In  the  town,  operated  a^  a  repeal  of  the  general  local  option  law  as 
to  said  town  which  was  then  in  force  In  the  magisterial  district  of  which 
the  town  was  a  part:  the  amendment,  being  repugnant  to  and  Inconsistent 
with  the  *' local  option  law,"  must  be  regarded  as  a  repeal  of  It. 

The  vote  taken  on  the  "local  option  question". in  said  district  in  1890, 
which  resulted  against  the  sale  of  intoxicating  liquors  therein,  did  not  in 
any  sense  operate  as  a  re-enactment  of  the  looal  option  law  as  to  the  town, 
or  suspend  the  force  of  the  amendment  to  its  charter. 

Sweeney,  Ellis  &  Sweeney  for  appellants. 

W.  J.  Hendrick  for  Commonwealth. 

"W.  S.  Morrison  for  Lander,  &c. 

Appeal  from  Hancock  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

On  the  petition  of  the  appellees,  Lander  and  others,  filed  in 
the  circuit  court  in  May,  181)2,  a  writ  of  prohibition  issued 
against  tlie  appellant,  Tabor,  as  judge  of  the  Hancock  County 
Court,  who  is  aMeged  to  be  about  to  grant  licenses  to  sell  spirit- 
uous, vinous  ard  malt  liquors  within  the  limits  of  Hawesville, 
a  city  embraced  within  the    territorial  limits  of   Magisterial  Dis- 
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triot  No.  1  In  Hancock  county.  In  this  district,  it  is  alleged,  at 
a  duly  appointed  election  held  in  August,  1890,  a  majority  of  the 
legal  Toters  had  voted  against  the  sale  of  such  liquors,  and  of 
which  fact  due  record  had  been  made  in  the  proper  office. 

Such  is  the  first-named  proceeding. 

In  the  second  case  mentioned  above  the  appellant,  Haynes, 
having  obtained  a  license  from  the  county  court  (Tabor,  judge) 
to  sell  such  liquors  in  the  town  named,  and,  being  engaged  in  so 
selling,  was  indicted  in  May,  1892,  for  violating  the  "local  op- 
tion^' law,  so   called,  and  on    an  agreed    state  of   fact  the   lower 

court,  having  perpetuated  the  writ  of  prohibition  against  County 
Judge  Tabor  and  found  Haynes,  the  liquor  dealer,  guilty  of  vio- 
lating the  law  named,  they  have  each  appealed  from  the  judg- 
ment aeainst  them,  and  as  the  main  question  in  each  case  is  the 
same  they  will  be  heard  together. 

That  question  is  whether  or  not  in  May,  1892,  the  local  option 
law  was  in  force  in  the  town  of  Hawesviile. 

Tn  the  district  a  vote  was  taken  under  the  provisions  of  the 
law  in  August,  1884,  and  again  in  1890,  resulting  each  time 
against  the  sale.  In  April,  1888,  an  amendment  to  the  charter 
of  the  city  of  Hawesviile  was  adopted  by  the  legislature  con- 
ferring for  the  first  time  authority  on  the  city  council  to  license 
taverns  and  coffeehouses,  with  the  privilege  of  retailing  liquors 
in  the  city,  and  it  is  now  insisted  that  this  act  repealed  the  oper- 
ation of  the  local  option  law  then  in  force  so  far  as  the  city  was 
■concerned. 

In  the  case  of  Gifford  v.  Commonwealth,  2  Ky.  Law  Rep.,  437, 
it  was  held  l)y  this  court  that  a  section  in  the  charter  of  the  town 
of  Falmouth,  passed  by  the  legislature  in  1878,  granting  the 
council  of  that  town  the  power  to  license  and  regulate  the  sale 
of  liquors,  operated  as  a  repeal  of  the  general  local  option  law 
which  was  then  in  force  in  the  town,  because  repugnant  thereto 
and  inconsistent  therewith,  and  the  same  construction  has  been 
adopted  by  the  courts  of  other  States.  (Wisenheub  v.  State,  18 
Texas  App.,  491.)  And  it  would  seem,  outside  of  this  direct  au- 
thority, that  such  must  be  the  necessary  result  of  such  legisla- 
tion. The  legislature  has  complete  control  of  the  subject.  It 
may  saj'  that  liquors  shall  not  be  sold  in  a  given  territory,  or 
that  the  question  of  its  sale  shall  be  left  to  all  the  voters  therein, 
or  that  liquors  may  be  sold  in  a  given  locality,  or  that  the  ques- 
tion may  be  left  to  the  council  of  a  city  or  board  of  trustees. 

In  this  case  the  legislative  body  must  have  known  that  the 
local  option  law  had  been  voted  into  operation  in  Hawesviile 
and  was  in  force  in  April.  1888,  and  its  action  in  making  it  there- 
after lawful  for  the  council  of  said  city  to  fix  the  rate  of  city  tax 
for  the  privilege  of  selling  liquors  by  retflil  in  the  city  must 
have  been  intended  to  vest  the  power  of  licensing  the  sale  in  a 
dflerent  set  of  electors — that  is,  in  the  councilmen  of  the  city, 
instead  of  the  voters  in  the  die<trict. 

The  city  was  incorporated  in  1882,  and  while  the  powers  of  the 
city  council  are  set  out  in  great  detail,  and  the  trades  and  occu- 
pations placed  under  the  control  and  regulation  of  that  body  are 
extraordinarily  numerous,  the  right  to  license,  regulate  or' con- 
trol the  liquor  trade  is  no  where  conferred  ;  and  while  the  local  op- 
tion law  was  in  full  force  and  in  operation  in  the  district  the 
legislature  enacts  a  law  directly  repugnant  to  and  inconsistent 
with  the  general  law,  and  specially  empowers  the  city  authorities 
to  exercise  its  taxing  power  on  this  special  traffic  for  tlie  benefit, 
it  is  alleged,  of  the  common  schools  of  the  city. 
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We  think  a  clear   intent   to  repeal  or  suspend  the  operation  of 
the  general  law  is  evident. 

It  was,  in  effect,  a   separation  of   the  two   political  divisions — 
the  city  from  the  civil  district. 

But  thereafter,  hnd  in  1890,  the  vote  was  taken    in  the  district, 

and  resulted  against  the  sale,  and  it  is  insisted  that  this  should 

operate    to    re-enact    the  general  law,  or   at  least  again    put  inta 

oroe  and  effect  that  law,  even  if   it  had  been  suspended    by  thia 

amendment.     We  can  not  see  how  this  could  be.     If   the  right  to- 

regulate  the  traffic  was  conferred  on  the  council,  a  vote  of  the 
people — and  that,  too,  of  a  people  in  an  outlying  territory— can 
not  affect  the  legislative  power  so  conferred.  The  power  to- 
license  and  tax  in  such  a  case  must  mean  an  exclusive  power. 
Any  other  construction  would  result  in  irreconcilable  conflict 
of  authority. 

Prior  to  the  passage  of  the  local  option  law  the  councils  of  the 
various  towns  and  cities  of  the  State,  as  a  rule,  had  the  right  to 
license  and  tax  this  business.  The  local  option  law  was  enacted 
applicable  to  all  alike,  and  it  was  the  manifest  intention  of  the 
legislature  to  have  this  law  apply  to  such  towns  and  cities  in 
spite  of  the  right  theretofore  conferred  to  so  control  this  trade  by 
the  councils,  etc.;  but  where  that  law  has  been  put  into  opera- 
tion in  a  civil  district,  and  the  legislature,  as  in  this  case,  delib- 
erately confers  that  right  or  power  on  another  and  specified  tri- 
bunal, it  must  be  supposed  to  have  intended  a  change  in  the 
manner  of  controlling  and  reuglating  the  traffic,  and  until  this 
special  act  be  repealed  the  special  power  and  right  therein  con- 
ferred must  be  regarded  as  the  exclusively  controlling  power. 
It  may  be  ubservod  in  this  case  that  before  exercising  the  power 
conferred  under  the  amendment  the  vote  was  again  submitted  ta 
the  people  of  the  city  of  Hawesville  as  provided  by  the  general 
law,  and  this  resulted  in  favor  of  the  sale.  This,  whether  neces- 
sary or  not,  was  in  pursuance  of  the  spirit  of  the  local  option  law. 

The  least  possible  effect  to  be  given  the  amendment  of  April. 
1888,  is  that  of  separating  or  divorcing  the  theretofore  existing 
political  divisions  and  of  recognizing  the  city  as  having  a  dis- 
tinct and  separate  entity,  and  as  a  separate  and  distinct  political 
division.  And  in  this  view  the  most  that  can  be  required  of  the 
city  is  to  take  the  vote  on  the  question  of  the  sale  as  such  dis- 
tinct division,  and  this  was  done  by  the  vote  of  1892. 

We  think  it  clear,  therefore,  thatthe  right  to  issue  the  license 
existed,  and  tliat  when  issued  it  afforded  protection  to  the 
licensee.  It  is  not  necessary  to  consider  other  minor  questions 
raised  by  counsel  for  the  appellants.  The  petition  should  have 
been  dismissed  and  tlie  writ  of  prohibition  quashed  and  the  find- 
ing in  the  penal  case  should  have  been  for  the  defendant. 

For  these  reasons  the  judgments  in  both  cases  are  reversed^ 
with  directions  to  dismiss  both  proceedings. 


ROBERTS  V.  YANCEY,  Ac. 
(Filed  April  6,  1893.) 

1.  Champerty— A  contrAct  betiween  an  attorney  and  his  client,  wberebjr 
the  attorney  takes  from  thn  olient  an  assiffunieDt  of  a  note,  agreeing  to 
prosecute  an  aotioo  upon  it  in  his  own  niinio  and  at  his  ovrn  expense,  and 
T.n  pay  the  oUnnt  ft  o**rrHln  p.-trr.  nf  1h^»  '•ftfiionnt  colUcted,'*  retaining  thft 
balttDOu  fur  his  svi-MOfh,  in  tliainiH  rtuus  and,  tht-reloie,  voic. 
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8.  Same— ConclDRlveDess  of  Judgmeot— Ab  sncb  a  oootraot  exteadfl  to  tbe^ 
oolleotlbD  of  the  judgmeDt  that  may  be  recovered.  In  an  action  by  tbe  at^ 
torney  to  subject  to  tbe  payment  of  a  judgment  wbiob  be  baa  obtained' 
under  tbe  contract  a  fund  beld  in  trust  for  tbe  Judgment  defendant,  tba. 
trustee,  not  being  a  party  to  tbe  action  In  which  judgment  was  rendered, 
may  plead  that  tbe  contract  was  obampertous;  tbe  common  law  judgment, 
against  tbe  cestui  que  trust  does  not  bind  the  trustee. 

Lindsay  &  Botts  for  appellant. 

£.  E.  Settle  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

R.  S.  Yancey  executed  and  delivered  to  Je&se  Halbrook  his. 
pmniissory  note.  Thereafter  Halbrook  assigned  said  note  to  W,^ 
B.  Roberts,  a  lawyer,  and  appellant. 

The  consideration  of  the  assignment  was  that  the  appellant,  as 
such  assignee,  was  to  bring  suit  on  said  note  .against  B.  S.  Yan- 
cey at  his  own  costs  and  expense  and  divide  whatever  sum  that 
be  might  collect  from  said  Yancey  between  himself  and  Hal- 
brook. Judgment  was  obtained  by  default  against  Yancey  for 
the  amount  of  said  note^  and  execution  having  issued  thereon 
and  returned  no  propeity  found,  the  appellant  instituted  this 
equitable  action  against  the  said  appellant  and  B.  H.  Yancey* 
his  trustee,  to  subject  the  trust  estate  held  by  R.  H.  Yancey  to. 
said  debt.  R.  H.  Yancey,  who  was  not  a  party  to  the  common 
law  suit,  by  an  amended  answer  contested  the  right  of  the  ap- 
pellant to  subject  said  trust  estate  to  said  debt  upon  the  ground 
that  the  contract  being  obampertous  and  void,  the  judgment  ren- 
dered thereon  was  void. 

The  lower  court  overruled  a  demurrer  to  the  amended  petition, 
and  from  this   judgment  the  appellant   appealed   to  the  Superior^ 
Cx^urt,  and  that  court  affirmed  the  jr.dgment,  and  from  that  opin- 
ion this  appeal  is  prosecuted.     (Ante,  42.) 

The  appellant  contends,  first,  that  the  law  of  champerty  does 
not  appi3^  to  this  case,  because  it  is  not  alleged  that  suit  was 
pending  at  the  time  the  contract  was  made  with  a  person  not  a 
party  on  record. 

Section  1  of  chapter  11,  General  Statutes,  provides:  '*A11  con- 
tacts, agreements  and  conveyances  made  in  consideration  of  the 
services  to  be  rendered  in  the  prosecution  or  defense,  or  in  the 
aiding  in  the  prosecution  or  defense,  in  or  out  of  court  of  any  suit 
by  any  person  not  a  party  on  record  in  such  suit,  whereby  the 
thing  sued  for  or  in  controversy,  or  any  part  thereof,  is  to  be 
taken,  paid  or  received  by  such  person  for  his  services  or  assist- 
ance, snail  be  null  and  void. 

•'Section  8.  Neither  party  to  any  contract  made  in  violation  of 
tbe  provisions  of  this  chapter  shall  have  any  right  of  action  or 
suit  thereon." 

As  to  the  first  contention  of  the  appellant  it  is  sufficient  ta. 
say  that  it  is  not  necessary  that  an  action  should  he  pending  the 
ordej  to  create  a  obampertous  contract  in  the  meaning  of  said 
section.  (Burt  v.  Larue,  Ac,  4  Litt.,  418;  3  American  and  Eng-. 
lish  Encyclopaedia  of  Law,  page  70. )  Also  tbe  section  quoted 
under  the  statute  does  not  mean  that  an  action  must  be  pending 
in  order  to  make  the  contract  champertous. 

The  eighth  section  quoted  expressly  provides  that  neithei- 
party  to  such  cqntract  shall  have  any  right  of  action  or  sui^ 
tbereoon.    Said  section    makes  it    clear,  if   there  was   otherwise^ 
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any  doubt,  that  no  action  or  suit  shall  be  brought  on  suoh  con- 
l:ract,  evidently  because  the  contract,  being  vicious  and  against^ 
l)ublic  policy,  tainted  the  whole  transaction,  and,  consequently, 
any  judgment  rendered  thereon,  the  object  of  wnich  is  to  enforce 
«aid  contract,  may  be  set  aside  by  the  proper  parties.  Therefore, 
there  is  no  doubt  that  any  person  not  a  party  or  privy  to  said 
t!ommon  law  judgment  is  not  bound  thereby,  and  whenever  an 
attempt  to  enforce  it  antagonizes  his  rights  or  duties  he  may  re- 
sist said  judgment  to  the  extent  that  its  enforcement  antag- 
onizes his  rights,  and  in  order  to  do  so  he  may  show  that  said 
judgment  is  void  on  account  of  champerty,  etc.  . 
The  trustee  held    some  estate  willed    to  him    by  his    father  in 

trust  for  his  brother,  B.  S.  Yancey,  and  he  was  entrusted  with 
the  control  and  management  of  the  name  for  the  use  of  his  said 
brother  during  his  life  and  then  to  his  children.  This  trust  does 
not  make  him  his  brother's  privy.  His  control  and  management 
of  the  estate  is  absolute,  being  only  subject  to  an  action  for 
damages  if  he  abuses  his  trust. 

"He,  as  trustee,  and  his  brother  as  cestui  que  trust,  as  a  gen- 
eral rule,  are  regarded  as  being  so  independent  that  proceedings 
against  one  has  no  effect  upon  the  other,  and  both  are  essential 
to  a  complete  determination  of  any  action  in  reference  to  the 
trust  estate.''     (Freeman  on  Judgments,  section  173.) 

That  is  to  say,  as  a  general  rule,  a  common  law  judgment 
against  the  cestui  que  trust,  a  trustee  not  being  a  party,  does 
Dot  bind  him;  and  he,  in  an  action  that  seeks  to  subject  the  trust 
estate  to  satisfaction  of  that  judgment,  may  contest  the  correct- 
ness of  the  judgment  and  show  that  it  is  void  in  order  to  protect 
the  trust  property. 

The  judgment  is  aflfirmed. 


HAHMON  V.  KY.  COAL,  IRON  &  DEVELOPMENT  CO. 

(LIMITED),  &o. 

(Filed  April  6,  1893— Not  to  be  reported.) 

AppolntniPiit  of  a  receiver— The  lower  ooiirt  did  not  abuse  Its  dlRoretion 
In  refusing  to  appoint  a  receiver  for  the  large  tractR  of  land  involved,  since 
It  appears  that  the  lands  are  in  the  hands  of  appellees,  who  paid  full  value 
therefor  at  a  fair  sale,  and  that  appellant's  intert^st  therein  is  snaall  and  un- 
certain, and  that  he  has  an  adequate  remedy  by  attachment  or  demanding 
an  allotment. 

W.  J.  Hendrick  for  appellant. 

Knott  &  Edelen,  Johnson,  Gallup  &r  Hurry,  Ed.  C.  O^Rear 
and  Thos.  J.  Bigstaff  for  appellees. 

Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  is  not  here  on  its  merits,  but  is  an  appeal  from  an 
order  made  by  the  court  beluw  refusing  to  appoint  a  receiver  at 
the  instance  of  the  appellant.  Tlie  appellant  is  claiming  an  in- 
terest in  many  thousand  acres  of  nioinitain  land,  or  its  pro- 
ceeds, puroharicd  by  some  of  the  appelk-os,  and  after  which  the 
appellant  became  interested  on  certain  conditions. 


WOOLLET,  ftO.  V^.  LOU.  fiOUTHEBN  B.  B.  00.,  &0.         IS: 

Insolvency,  nonresidenoy  and  fraud  are  all  alleged  and  denied,, 
and  an  ample  remedy  exists  by  an  allotment  or  an  injunction;: 
but  the  appellant  has  preferred  to  have  a  receiver  appointed  an4 
the  property  taken  from  those  who  are  greatly  more  interested! 
than  he  is,  and  upon  a  state  of  facts  that  do  not  entitle  him  ta 
the  relief. 

Patterson,  from    the  proof   before  us,  is    the  party  to  suffer  by 

the  depreciation,  if   any,  in    the    price  of   this    land    and  whose 

connection  with  the  appellant,  in  relation   to  these  land  transact 

tions,  evinces  no   disposition   1o  deprive   appellant  of  any  ri^ht 

he  may  have  in  the  premises.  If  the  appellant  fears  the  proba- 
bility of  wrong  on  the  part  of  <-he  appellees,  let  him  resort  to  his 
attachment  or  injunction.  The  appellant  seems  to  be  in  the 
condition 'of  not  knowing  what  interest  he  has  in  the  land  or  the 
proceeds,  but  is  asserting  a  right  he  may  probably  have  and 
against  those  not  before  the  court.  The  Kentucky  Development 
Co.  has  pepretrated  no  wrong  on  the  appellant,  but  has  pur^. 
chased  land  that  was  sold  for  the  benefit  of  all  interested  and 
from  those  authorized  to  sell.  Besides,  the  appointment  of  a  re- 
ceiver is  within  the  sound  discretion  of  the  chancellor,  and  it 
has  not  been  abused  in  this  case. 
Judgment  affirmed. 


WOOLLEY,  Ac.  v.  LOUISVILLE  SOUTHERN  R.  R.  CO.,  Ac. 

(Filed  May  24,  1893.) 

1.  Elpotlons— SnbporlptioTi  by  city  in  aid  of  railroad— Receiving  illegal 
votes— When  the  queBtion  of  subscription  by  a  city  to  the  capital  stock  of  a 
railroad  has  been  submitted  to  the  "legal  voters"  of  the  city  by  ordiT  of  the 
proper  authorities  thereof,  the  receivlDg  of  illegal  votes  by  the  ol).»-Hrs  of 
election,  upou  the  advice  of  the  mayor  of  the  city,  will  not  per  se  render  the 
election  void.  The  receiving  of  the  Illegal  votes  does  not  vitiate  the  ^iil>niiB- 
sion  of  the  (|uesbiou,  and  if  the  true  result  can  be  ascertained  by  eliiiiinat- 
ing  the  illegal  votns  the  election  will  be  upheld. 

9.  Same— When  3,1S6  votes  were  reofived  by  the  election  officers,  only 
9,307  of  v^hioh  wert5  legal  voters,  and  the  plaintiffs,  seeking  to  have  the  e]eo> 
tion  declared  Vdid,  do  not  allege  that  a  majority  of  the  votes  cast  were 
illegal,  or  that  a  majority  of  the  legal  votes  oast  were  against  the  subscrip- 
tion, it  must  be  presumed  that  a  majority  of  the  legal  votes  were  oast  fop 
the  subscription,  and  the  election  must  be  upheld. 

8.  Same— Bribed  votes— Pleadings— An  allegation  that  "a  large  number 
of  voters'  were  bribed,  etc.,  is  not  equivalent  to  an  allegation  that  a 
majority  of  the  legal  votera  at  the  election  were  bribed,  and  an  allegation 
that  "'the  majority  of  those  voting  in  fav(^r  of  the  subscription  were  not 
unbribed"  is  not  equivalent  to  an  allegation  that  a  majority  of  those  voting 
in  favor  of  the  subscription  were  bribed. 

B.  F.  Buckner  and  R.  A.  Thornton  for  appellant. 

Bullitt  &  Shield,  J.  T.  Shelby  and  C.  J.  Bronston  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellants,  as  citizens  and  taxpayers  of  the  city  of  Lex-, 
ington,  Ky.,  seek,  by  petition  in  equity,  to  have  the  election  and 
subscription  of  $100,000  in  city  bonds  by  said  city  to  the  aii- 
pellee  declared  void. 
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The  j?eneral  assembly  of  the  State  of  Kentucky,  by  an  act  ap- 
<proved  May  8,  1H88,  authorized  the  city  of  Lexington  to  subscribe 
^s  much  as  $100,000  to  the  capital  stock  of  the  appellee,  to  be 
njsed  in  the  construction  of  its  road  from  Lexington  to  the  town 
•of  Lawrenceburg,  Ky. 

As  a  precedent  condition  to  the  right  of  the  oity  of  Lexington 
to  maku  said  subscription  the  act  provides,  among  other  things, 
that  the.  mayor  and  general  council  of  the  city  of  Lexington 
^hall,  by  order,  submit  the  question  of  subscription  to  a  vote  of 
the  legal  voters  of  said  city  at  an  election,  etc.;  and  if  a  ma- 
jority of  the  vote  cast  at  said  election  shall  be  in  favor  of  the 
'proposed  subscription,  then  it  shall  be  made,  etc. 

The  mayor  and  general  council  of  said  city  did  by  order  submit 
the  question  to  the  ''legal  voters''  of  said  city,  whether  or  not 
^100,000  should  be  subscribed  to  the  capital  stock  of  the  appellee, 
which,  in  the  opinion  of  the  proper  city  authorities,  resulted  in 
favor  of  the  subscription,  and  in  the  issual  of  the  city'n  bonds 
to  the  appellee. 

It  is  not  contended  by  the  appellants  that  the  order  of  the 
tnayor  and  city  council,  submitting  the  question  of  subscription 
•to  the  ''legal  voters  of  the  city,''  was  in  any  particular  irregular 
<or  void;  but  it  is  that  the  mayor  of  the  city,  on  the  morning  of 
the  day  of  the  election,  and  before  the  hour  of  voting  had 
arrived,  issued  a  circular  to  the  officers  of  the  election,  which 
they  received  and  by  which  they  were  governed,  informing  them 
that  no  payment  of  poll  tax  was  required  of  the  voters  at  the 
election  to  be  held  that  day,  in  ordei  to  entitle  them  to  vote  at 
the  election,  if  they  were  otherwise  qualified  under  the  general 
State  law  to  vote;  that  as  the  law  required  the  payment  of  a  poll 
tax  and  a  registration  by  each  citizen  in  order  to  entitle  him  to 
vote  at  city  elections;  and  as  all  citizens  of  the  city,  witliout 
regard  to  their  having  paid  their  poll  tax,  and  who  were  entitled 
to  vote  at  a  State  election,  were  allowed  to  vote  at  said  election 
the  election  was  void  and  conferred  no  power  upon  the  city  to 
issue  bonds  to  the  appellee. 

It  appears  that  3,185  votes  were  cast  at  said  election,  and  only 
2,307  of  which  were  legal  voters.  The  appellants  claim  that  re- 
ceiving the  illegal  votes  by  thi;  officers  of  the  election,  upon  the 
authority  of  the  mayor,  vitiated  the  election  upon  the  ground 
that  the  submission  was  not  legal;  therefore,  the  election  was 
void. 

It  is  conceded  that  the  submission  to  legal  voters,  in  all  cat^es. 
Is  a  condition  precedent  to  a  valid  election;  but  the  receiving  of 
illegal  votes  by  the  officers  of  the  election,  who  have  no  author- 
ity to  order  an  election,  is  wholly  a  different  question,  for  if 
the  election  has  been  legally  ordered  the  condition  precedent  to 
a  valid  election  has  been  complied  with,  and  if  the  officers  of 
the  election  violate  the  law  in  receiving  illegal  votes,  and  such 
illegal  votes  can  be  eliminated  and  the  true  result  of  the  legal 
votes  ascertained,  the  election  is  not  invalid,  but  it  will  be  up- 
^held. 

Upon  that  subject  Mr.  Dillon  on  Municipal  Corporations,  sec- 
tion 188,  and  McOrary  on  Elections,  section  444,  correctly,  as  we 
think,  lay  down  the  proper  rule.  The  former  says:  "Receiving 
illegal  or  improper  votes  will  not  alone  vitiate  an  election.  It 
must  be  shown  affirmatively,  in  order  to  overturn  the  declared 
result,  that  the  wrongful  action  changed  it."  The  latttr  says: 
*'It  is  not  a  valid  objection  to  an  election  that  illegal  votes  were 
received,  if  they  did  not  cliange  the  result.  If,  therefore,  a 
number  of  legal  voters  withdraw  from  an  election  and  decline  to 
vote  upon  the  ground  that  illegal  votes  are  being  received,  they 
tio  so  at  their  peril,  and  take  the  chance  of  being  able  afterward 
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to  show  that  such  Illegal  votes  were  large  enough  to  change  the 
result.'' 

He  also  says,  section  805:  *'It  is  impossible  to  define  exactly 
the  degree  of  irregularity  and  illegality  in  the  conduct  of  an 
election  which  will  render  it  void;  but  perhaps  the  best  rule  upon 
the  subject  is  this:  If  the  voice  of  the  electors  can  be  made  to 
appear  from  the  returns,  either  alone  or  aided  by  extrinsic  evi- 
dence, with  reasonable  clearness  and  certainty,  then  the  election 
should  stand,  but  not  otherwise.  This  rule  has  made  necessary 
another,  viz.:  Thaf  if  it  appear  that  illegal  votes  have  been  ad- 
mitted, it  is  the  first  duty  of  the  tribunal  trying  the  contest  to 
purge  the  poll  of  such  illegal  votes,  if  there  is  evidence  upon 
which  this  can  be  done,  and  efPect  should  be  given  to  the  ma- 
jority of  the  good  voters.'' 

Now  the  circular  of  the  mayor  to  the  officers  of  the  election 
was  not  a  part  of  the  submission  of  the  question  to  the  voters 
of  the  city;  he  had  no  legal  authority  tu  issue  the  circular;  his 
advice  to  the  officers  was  not  binding  upon  them;  it  amounted 
to  no  more  than  the  advice  of  any  citizen  upon  the  subject. 

The  action  of  the  officers  in  receivinc*  illegal  votes  was  not 
based  upon  the  submivsslon  of  the  question,  but;  upon  tlie  advice 
of  a  person  that  had  no  authority  upon  that  subject.  The  sub- 
mission was,  therefore,  legal.  Nor  does  it  not  appear  from  the 
petition  that  the  majority  of  the  votes  oast  were  illegal  votes. 
On  the  contrary  it  appears  from  the  petition  that  not  half  of  the 
votes  cast  at  the  election  were  illegal  voters.  Nor  does  it  appear 
from  the  petition  that  a  majority  of  the  legal  votes  east  was  not 
for  the  subscription. 

It  is  clear  that  it  could  have  been  ascertained  with  judicial 
<!ertamty  how  many  legal  votes  were  cast  lor  and  against  this 
subscription,  and  the  appellants'  silence  upon  that  subject 
creates  the  presumption  that  the  subscription  obtained  a  majority 
of  the  legal  votes,  and  the  declared  result  was  in  accordance 
with  that  vote. 

It  is  also  alleged  that  the  appellee  "did,  by  the  payment  of 
money  and  by  the  use  of  corrupt  and  illegal  means,  entice,  per- 
suade, influence  and  bribe  a  large  number  of  voters,  both  those 
who  were  and  those  who  were  not  at  the  time  legal  voters  of  the 
■city  of  Lexington,  to  vote  in  favor  of  such  subscription;  «  »  » 
that  the  majority  of  the  voters,  who  voted  at  said  election  in 
favor  of  the  subscription,  were  not  unbribed." 

The  expression  "a  large  number  of  voters'"  means  any  number 
that  the  draftsman  may  have  upon  his  mind,  viz.,  five,  ten,  a 
hundred,  etc.,  but  it  does  not  mean  that  a  majority  of  the  legal 
votes  cast  for  the  subscription  were  bribed  to  vote  for  it.  Also 
the  expression  **that  the  majority  of  those  voting  in  favor  of  the 
subscription  were  not  unbribed"  is  not  equivalent  to  an  allega- 
tion that  a  majority  of  those  voting  in  favor  of  the  subscription 
were  bribed.  The  allegation  is  only,  at  most,  an  implied  or  in- 
direct charge.  It  is  not  equivalent  to  a  direct  charge  of  bribery, 
made  in  plain  and  conoiMC  language,  as   the  Civil  Code  requires. 

The  judgment  sustaining  the  demurrer  to  the  petitiou  la 
affirmed. 


HEAVERIN,  Ac.  v.  ROBINSON  &  CO. 

(Filed  March  28,  1893— Not  to  be  reported.) 

Pleadings— Delay  Id  offering  answer— In  an  aotlon  by  appellees  against 
the  father  of  appellants,  seekinff  to  attach  certain  property  of  the  father, 
wbioh  wai  consolidated  with  other  actions  to  whioh  both  cbelr  father  and 
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the  appellaDtfl  were  parties,  the  appellaots  offered  to  file  their  joint  petition 
to  be  made  parties,  In  whlob  tbey  claimed  ownership  of  a  Btorehouse  and  lot, 
which  was  about  to  be  subjected  as  the  property  of  the  father.  The  oonrt 
refused  to  permit  their  petition  to  be  fll^d,  and  entered  judgment,  subject- 
ing the  property  to  the  fathers  debts.  Held— That  the  appellants  had  a 
right  to  file  their  petition  and  assert  their  claim  to  the  prox)erty;  the]^  were 
not  made  parties  to  the  suit  against  the  father,  and  hence  can  not  be  con- 
sidered as  having  unreasonably  delayed  the  offer  to  file  their  petition. 

J.  Edwin  Rowe  and  M.  L.  Heaverin  for  appellants. 

J.  E.  Fogle  for  appellees. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  1888  the  appellees  brought  their  action  against  one  F.  M. 
Heaverin«  the  father  of  the  appellants,  seeking  to  subject  hi& 
property  to  sale  under  attachment.  The  sons  were  not  made 
parties  to  this  action,  but  were  to  other  actions  brought  just  be- 
fore this.  After  the  case  had  been  consolidated  with  that  of 
Moses  &  (Jo.  and  others,  and  after  the  debts  of  the  prior  attach- 
ing creditors  had  been  satisfied  by  a  sale  of  personalty,  a  judg- 
ment was  rendered  ordering  a  salo  of  a  storehouse  and  lot,  a& 
the  proper  y  of  F.  M.  Heaverin,  to  pay  the  debt  of  the  appellees. 

Before  this  judgment  was  rendered  the  two  sons — appellauta 
here— offered  to  file  their  joint  petition  to  be  made  parties,  in 
which  they  set  up  ownership  of  this  house  and  lot,  by  properly 
recorded  deed. 

The  court,  probably  on  the  idea  that  they  should  have  done 
this  before,  refused  to  allow  the  pleading  to  be  filed  and  ad- 
judged a  sale  of  their  property,  or  of   the  property  they  claimed. 

If  the  appellants  had  been  parties  to  the  suitcit  appellees  there 
might  have  been  some  discretion  with  the  court  as  to  the  filing, 
but,  under  the  circuuistances,  there  was  none.  They  had  the 
right  to  come  in  by  petition  and  claim  the  attached  propert}'  at 
any  time  bofore  judgment  respecting  it. 

Not  until  after  the  sale  and  distribution  of  the  personal  prop- 
erty among  the  first  attaching  creditors  was  it  known  that  the 
real  estate  was  needed  to  pay  the  debt  of  the  appellees.  When 
that  fact  was  ascertained,  and  before  the  judgment  was  rendered 
to  that  effect,  tlie  pleading  was  offered.  It  sliuuld  be  permitted 
to  be  fletd,  and  it  was  error  to  adjudge  a  sale  under  this  state  of 
case. 

Upon  a  return  of  the  case  this  petition  and  answer  may  be 
filed  and  the  ownership  of  the  property  determined. 

For  that  purpose  the  judgment  is  reversed. 


PEARL,   &c.  V.  PITTMAN. 
(Filed  March  28,  1893— Not  to  be  reported.) 

Boundary  of  grant— Evidence— The  evidence  shows  the  lines  of  the  patent 
herein  were  correctly  located  by  the  surveyor,  and  the  judgment  below  will 
not  be  disturbed. 

W.  O.  Bradley  and  R.  L.  Ewell  for  appellants. 

Thomas  H.  Hines  and  C.  B.  Faris  for  appelled. 
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Appeal  frcm  Laurel  Court  of  Common  Pleas. 
Opiuioii  of  tbe  court  by  Judge  Hazelrigg. 

It  is  contended  that  the  east  and  west  lines  of  the  Bemy  A 
Thompson  surveys  were  necessarily  settled  in  a  former  appeal  of 
this  case  to  this  court.     We  think  not. 

Tbe  appellee,  then  the  appellant,  was  then  a  party  as  adminis- 
trator only,  and  more  than  that  the  lines  of  the  surveys  named 
were  in  nowise  fixed  in  the  former  judgment'  appealed  from, 
nor,  in  the  opinion  of  this  court,  confirming  it. 

It  is  true  some  deduction  was  made  on  the  notes  in  question 
on  that  appeal  by  reason  of  a  deficit  of  land,  but  neither  the 
judgment  below  nor  the  opinion  here  was  based  on  the  location 
of  the  lines  in  question,  except  indirectly. 

When  the  case  went  back  further  proof  was  taken,  and  we  are 
of  opinion  that  the  true  line  was  found  by  the  surveyor,  Brown, 
as  shown  by  the  map  filed  by  him. 

This  is  adopted  as  the  true  line  by  the  chancellor,  is  fairly 
supported  by  the  proof  and  will  not  be  disturbed.  This  leaves 
the  land  in  controversy  on  the  south  side  and  in  the  Thompson 
survey,  and  hence  the  property  of  the  appellee. 

Judgment  affirmed. 


LOUISVILLE  A  NASHVILLE  B.  B.  CO.  v.  FOLEY. 

(Filed  March  2«,  1S93.) 

1.  Neglect— PleadlnK— Evidence— Where  the  brakeinan  alleged  that  tbe 
lujnry  to  his  band,  suffered  while  endeavoriDg  to  couple  freight  cars  pur- 
BuaDt  to  an  order  of  tbe  conductor,  was  causeu  by  tiie  defective  coDdltlou  of 
tbe  darwbars  of  tbe  oars  and  tbe  sbortuess  of  tbe  link  and  by  tbe  negligent 
manner  in  which  the  cars  were  backed  by  the  engineer,  and  also  by  the 
DeKligence  of  tbe  conductor  in  signalling  the  enfi^ineer  to  back  tbe  train 
without  giving  any  notice  thereof  to  tbe  brakeman,  the  plaintiff  may  be 
entitled  to  recover  if  tbe  other  negligent  acts  be  proven,  although  tbe  evi- 
dence wholly  fails  to  show  negligence  of  tbe  conductor  in  signalling  the 
engineer  to  back  tbe  train,  and  although  tbe  petition  avers  that  tbe  accident 
would  not  have  occurred  but  for  such  alleged  neglect. 

If  tbe  injury  resulted  from  any  one  of  the  causes  alleged,  or  from  tbe  con- 
curienoe  of  any  two  or  more  of  them,  a  right  of  recovery  exists. 

2.  Same— Defective  appliances— The  rule  requiring  railroads  and  other 
employers  to  provide  reasonably  safe  and  suitable  machinery  and  appliances 
for  tbelr  employes  and  to  keep  them  in  reasonable  repair  while  they  are 
being  used,  is  just  and  fair  and  well  settled  in  this  court.  This  rule  does 
not  place  the  burden  on  the  employe  where  he  seeks  damages  for  injuries 
suffered  by  reason  of  defective  machinery  furnished  to  show,  as  a  condition 
pieoedent'to  bis  right  of  recovery,  that  he  exercised  care  and  diligence  to 
discover  tbe  character  and  condition  of  tbe  machinery,  except  where  the 
inspection  thereof  is  a  part  of  his  duty. 

3.  Same— Question  for  jury— Whether  the  defective  condition  of  the  draw- 
bar and  link  was  the  sole  cause  of  the  plaintiff's  injury,  or  it  resulted 
from  other  causes,  is  for  the  jury  to  determine,  and  their  finding  in  relation 
tbejreto  will  not  be  disturbed. 

4.  Same— Evidence— The  statement  of  the  car  inspector,  made  within  ten 
minutes  of  tbe  injury,  that  be  bad  been  troubled  with  coupling  the  two  oara 
which  caused  tbe  injury,  was  evidently  made  as  the  result  of  feelings  an^ 
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motives  co-ezlBtest  with  the  Injury,  aDd  Is  to  be  regarded  as  a  part  of  the 
res  gestfB  and  competent  evidence. 

6.  Same— Contract  to  use  coupling  stick— Contributory  neglect— The  fail- 
tire  of  the  brakeman  to  use  a  coupling  stick,  which  was  furnished  him  when 
be  was  employed,  and  which,  by  writing,  he  agreed  to  use  in  coupling  cars, 
was  not  such  contributory  neglect  as  to  defpat  a  recovery,  unless  but  for  bis 
failure  to  use  the  stick  the  accident  would  not  have  ocourr«>d. 

The  agreement  to  use  the  coupling  stick  was  not  binding  on  the  brake- 
man  unless  it  was  indispensable  or  clearly  necessary  for  security  to  him 
against  danger  incident  to  coupling  cars. 

Evidence  of  other  brakemen  concerning  the  advantages  or  disadvantages 
arising  from  the  use  of  the  coupling  stick  and  of  its  universal  disuse  by 
brakemen  was  competent,  and  whether  the  failure  to  uso  it  was  contributory 
neglect  was  a  question  for  the  Jury  to  determine. 

6.  Same— Excessive  verdict— A  verdict  for  $5,000  damages  for  the  loss  of 
two  fingers  is  so  excessive  as  to  indicate  passion  or  prejudice  on  the  part  of 
the  jury,  and  must  be  set  aside. 

Helm  &  Bruce  for  appellant. 

Humphrey  A  Davie  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  appeal  from  a  judgment  in  favor  of  M.  J.  Foley 
against  the  Louisville  &  Nashville  Eallroad  Company  for  $5,000 
in  damages  on  account  of  a  personal  injury. 

It  is  stated  substantially  in  the  petition  that  August  18,  1889, 
plaintiff  was  in  employment  of  defendant  as  brakeman  on  a 
freight  train,  which,  leaving  about  11  p.  m.,  started  on  a  run 
from  the  freight  yard  in  Louisville,  became,  when  it  reached 
£ast  Louisville,  disconnected  by  reason  of  the  coupling  machin- 
ery of  two  cars  breaking  or  becoming  loosened;  that  he  was 
thereupon  directed  by  the  conductor  to  recouple  the  two  oars, 
and  while  he  was  between  them  for  that  purpose  the  conductor 
signaled  the  engineer  to  back  the  locomotive,  to  which  was  at- 
tached fi^e  of  the  twenty-five  cars  composing  the  train,  but  did 
not  warn  plaintiff  he  had  done  or  was  about  to  do  so,  and  in  con- 
sequence of  such  failure  his  hand  was  caught  between  drawbars 
of  the  two  cars  when  they  came  together  and  injured;  that  said 
drawbars  could  not  be  safely  or  properly  used  together,  because 
not  on  a    level,  one   being    about  four   inches   higher   than   the 

other,  and  that  only  a  short  link  with  which  to  couple  the  cars 
was  provided,  consequently  performance  of  plaintiff ^s  duty  was 
rendered  on  that  occasion  extra  hazardous;  that  the  locomotive 
and  cars  attached  to  it  were  backed  on  a  down  grade  without 
brakes  being  fastened  so  as  to  moderate  their  speed,  and  as  a 
consequence  the  engineer  lost  control  and  they  moved  to  the 
stationary  part  of  the  train  more  rapidly  than  would  have  been 
otherwise  the  case.  It  is  further  stated  that  condition  of  the 
drawbars  and  character  of  link  as  described  were  known  to  the 
conductor,  but  not  to  plaintiff  until  the  accident  occurred.  The 
evidence  does  not  satisfactorily  show  the  conductor  was  negli- 
gent as  to  the  matter  of  signalling  the  engineer  to  back  the  train, 
and  for  that  reason  and  because  it  is  in  general  terms  alleged  in 
the  petition  the  injury  would  not  have  been  done  but  for  such 
negligence  of  the  conductor,  counsel  argue  the  verdict  is  not 
supported  by   competent  and    relevant  evidence.     But  it  is   else- 
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^here  id  the  petition  alleged  that  the  injury  resulted  from  back- 
ing the  locomotive  and  cars  in  the  negligent  manner  mentioned 
and  from  inequality  and  uuevenness  of  said  drawbars  and  short, 
ness  of  the  link«  as  well  as  from  negligence  of  the  conductor  in 
.-signalling  the  engineer  to  back  witliout  warning  to  plaintiff. 
And  as  the  other  facts  stated  show  prima  facie  an  actionable  in- 
Jury  independent  of  negligence  of  the  conductor  in  the  particular 
•charged,  it  was  competent  for  plaintiff  to  prove  all  circum- 
stances legitimately  connected  with  the  occurrence,  and  for  the 
jury,  under  proper  instructions,  to  inquire  and  find  whether  de- 
fendant was  liable  by  reason  of  negligence  of  the  conductor,  en- 
gineer or  other  employe  in  respect  to  defects  of  the  coupling  ma- 
chinery or  manner  in  which  the  locomotive  and  cars  were 
backed.  For,  if  the  injury  to  plaintiff  resulted  from  either  of  the 
alleged  causes,  or  from  the  two  combined,  right  of  rec(»very  ex- 
dsted,  wliether  the  conductor  was  or  not  guilty  of  negligence  in 
the  particular  matter  mentioned. 

The  lower  court,  therefore,  properly  Instructed  the  jury  that  if 
the  injury  was  caused  by  improper  or  defective  appliances  fur- 
nished plaintiff  by  defendant  with  which  to  perform  the  duties 
required  of  him,  and  defendant  knew  or  might  have  known  of 
'their  condition  and  character  by  use  of  ordinary  care,  and  plain- 
tiff did  not  know  thereof,  the  law  was  for  him,  ami  the  jury 
should  so  find.  Equally  pertinent  and  proper  was  an  instruc- 
tion to  so  find  if  the  injury  was  caused  by  gross  negligence  of 
the  engineer  or  other  co-empl(Jye. 

But  counsel  contend  that  the  first  instruction  is  erroneous  be- 
cause exercise  by  plaintiff  of  care  and  diligence  to  discover  the 
character  and  condition  of  the  coupling  machinery  before  usinjc 
them  was  not  made  a  condition  of  his  right  to  recover. 

The  rule  requiring  an  employer  to  provide  reasonably  safe 
and  suitable  machinery  and  appliances  for  use  of  employes,  and 
to  keep  them  in  reasonable  repair  while  being  used,  is  so  just 
and  fair  that  it  has  never  been  called  in  question  by  this  court. 
But  if  an  employer  may  in  every  case  escape  liability  for  an  in- 
jury to  a  subordinate  employe  by  reason  of  defective  machinery 
or  appliances  provided  for  his  use,  merely  because  the  latter 
<loes  not  show  he  exercised  care  and  diligence  to  discover  the 
character  and  condition  thereof,  that  rule  would  not  amount  to 
much  as  either  an  incentive  to  the  employer  to  do  his  duty,  or 
protection  to  the  employe  against  personal  injury. 

The  limit  of  inquiry  in  such  case  as  this  Is  whether  as  matter 
of  fact  the  employe  did,  before  exposing  himself  to  danger,  know 
the  machinery  or  implements  causing  the  injury  to  be  defective. 
The  rule,  of  course,  does  not  apply  when  examination  and  in- 
fipeetion  is  in  the  line  of  an  employe's  duty;  but  a  brakeman  is 
never  entrusted  with  the  duty  of  inspecting,  and,  therefore,  can 
not  be  reasonably  expected  or  required  to  know  whether  all  the 
machinery  and  appliances  of  a  railroad  train  are  in  proper  con- 
-dition. 

In  this  case  the  plaintiff  testified  he  did  not  know  of  the  con- 
dition and  character  of  the  drawbars  and  link  in  question  before 
be  was  injured.  And  in  view  of  the  fact  the  train  had  been  re- 
cently made  up  in  the  defendant's  yard  by  other  employes,  and 
he  was  unexpectedly  called  on  near  midnight  to  perform  the 
service  of  coupling  the  two  cars  that  had  broken  apart,  it  is 
manifest  be  had  no  previous  opportunity,  even  if  it  had  been  hia 
duty,  to  inspect  the  twenty-five  cars  composing  the  train  in 
•order  to  ascertain  the  condition  of  each  of  them.  And  it,  there- 
fore, seems  to  us,  not  only  that  plaintiff's  statement  is  entitled 
to  credence,  but  that  here  is  presented  a  fit  illustration  of  the 
injustice  and  unfairness  of  requiring  a  subordinate  employe,  like 
a  brakeman,  as   a  condition  of   his  right   to  recover   against  his 
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employer  for  personal  injury,  to  show  that  he  had  previonslsr 
exercised  diligence  to  discover  the  character  and  condition  of 
all  the  machinery  and  implements  provided  for  him  to  use  and 
by  which  the  injury  was  done. 

There  may  be  cases  where  in  fact  the  defect  is  so  patent  that 
the  jury  will  conclude  such  siibordiriate  must  have  discovered 
and  known  it  before  taking  the  risk  of  injury,  but  such  is  not 
this  case. 

Whether  the  condition  and  character  of  the  drawbars  and  link 
plaintiff  was  required  to  use  was  the  sole  cau^e  of  his  Injury,  or 
It  resulted  from  the  manner  in  which  the  locomotive  and  cars 
were  backed,  or  be  attributed  to  the  two  causes  combined,  or 
was  altogether  result  of-  his  own  negligence,  were  questions  for 
the  jury,  whose  finding  in  that  respect  we  do  not  feel  authorized 
to  disturb. 

An  objection  was  made  to  evidence  tending  to  show  thai  the 
car  inspector  said,  about  ten  minutes  subsequent  to  the  injury, 
and  after  plaintiff  had  heen  carried  to  the  depot  near,  that  he 
had  been  troubled  with  coupling  of  the  two  oars  in  question  be- 
fore the  train  started  from  the  yardi  but  it  seems  to  us  that 
declaration  of  the  oar  inspector  having  been  evidently  made  as 
the  mere  result  or  consequence  of  feelings  or  motives  co-exIstent 
with  the  injury,  and  without  time  or  incentive  for  calculation 
as  to  effect  or  influence  it  would  have  upon  rights  of  the  parties, 
should  be  regarded  as  of  the  res  gestae,  and,  therefore,  compe- 
tent evidence.  But  if  proof  of  that  declaration  had  been  incom- 
petent it  would  not  have  prejudiced  substantial  rights  of  de> 
lendant,  because  conditiun  and  character  of  coupling  machinery 
of  the  two  cars  as  described  in  the  petition  was  otherwise  fully 
proved. 

It  appears  that  plaintiff,  at  the  time  of  his  employment  as 
brakeman,  acknowledged  in  writing  receipt  from  defendant  of 
a  coupling  stick  which  he  promised  to  use  when  coupling  cars 
While  in  defendant's  service.  And  it  is  now  contended  that  his 
failure  to  use  the  stick  for  that  purpose  when  injured  should  be 
treated  such  contributory  negligence  as  to  defeat  recovery  in  this 
action. 

The  written  agreement  obviously  was  not  binding  on  plaintiff 
unless  the  coupling  stick  was  in  fact  indispensable,  or  at  least 
clearly  necessary  for  security  of  brakeman  against  danger  inci- 
dent to  conpling  cars,  for  defendant  had  no  right  otherwise  to 
bind  plaintitf  to  use  the  stick,  or  to  make  habitual  use  of  it  a 
condition  of  liis  right  to  maintain  an  action  for  personal  injury 
received  while  engaged  in  coupling  cars.  The  decisive  question, 
then,  is  whether,  but  for  plaintilT's  failure  to  use  the  coupling 
stick  on  occasion  of  receiving  the  injuiy  complained  of,  it  would 
not  have  occurred. 

It  is  proved  that,  although  a  coupling  stick  was,  at  the  time 
plaintitf  signed  the  writing,  delivered  to  him,  the  conductor  who 
delivered  it  told  him  the  written  undertaking  was  required  as 
mere  form. 

It  is  further  shown  that  in  order  to  use  the  stick  it  is  necessary 
for  a  brakeman  to  carry  it  about  his  person  In  a  beJt,  which  causes 
more  danger  of  falling  and  being  injured  while  running  on  top 
of  a  car  or  climbing  hurriedly  on  or  otf  it  than  is  compensated 
for  by  any  advantage  or  security  against  injury  it  may  he.  Be- 
sides* the  coupling  stick  is  proved  to  be  generally  discarded  and 
not  used  at  all  b3'  brakemen  on  freight  cars  of  defendant,  which 
fact  is  not  only  proper  to  be  proved,  as  was  done  on  trial  of  this 
case,  but  tends  strongly  to  show  the  couplinir  stick  does  not  an- 
swer the  purpose  for  which  it  was  apparently  designed,  for  the 
opinion  of    brakemen  in  regard  to  utility  of   an  implement   such 
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-as  a  coupling  stick,  which  they  only  have  use  for,  and  must 
necessarily  Jinow  more  about  than  any  other  class  of  persons,  is, 
of  course,  entitled  to  great  weight,  because  their  knowledge  is 
derived  from  actual  experience,  and  after  an  anxious  effort  to 
properly  test  its  value—and  no  evidence  could  speak  more  decis- 
ively against  the  value  of  a  coupling  stick  than  the  genial  dis- 
use of  it  by  brakemen.  But  it  is  competent  for  the  Jury^jn  every 
case  like  this  to  consider  the  merit  of  the  coupling  stic*^  !n  de- 
termining the  question  of  contributory  negligence,  as  warn. doubt- 
less done  on  trial  of  this  case,  and  we  need  not,  therefoi^^iV  con- 
sider the  question  further.  %. 

But  it  seems  to  us  the  amount  of  damages  found  in  this^case 
Is  so  excessive  and  disproportioned  to  the  actual  injury  sus- 
tained as  to  make  it  our  duty,  under  section  340,  Civil  Codb,  to 
set  aside  the  verdict,  for  if  *|6,000  damages  for  loss  of  two 
fingers  is  not  so  excessive  as  to  appear  to  have  been  given  under 
infience  of  passion  or  prejudice,  it  is  hard  to  tell  when  a  case 
would  occur  justifying  Interposition  of  the  court  for  protection 
of  a  defendant  against  spoliation.  This  court  has  always  been 
averse  to  disturbing  the  nnding  of  a  jury,  and  will  not  do  so  ex- 
cept when  their  verdict  is  palpably,  or,  in  language  sometimes 
used,  flagrantly  against  the  evidence,  and  we  are  not  authorized 
to  set  it  aside  on  account  of  excessive  damages  unless  the  condi- 
tion provided  for  in  the  section  referred  to  exists,  which  Is 
clearly  this  case. 

Wherefore,  the  judgment  is  reversed  for  a  new  trial  consistent 
with  this  opinion. 


COX  V.  HA*ZELIP,  Ac. 
(Filed  March  80,  1898— Not  to  be  reported.) 

'  HoflbaDcl  and  wKe^Llens— A  postnuptial  oonttaot  between  a  basband  aal^ 
wife,  wherein   the  receipt  of  uionej  ttom   the  wife   by  the  husband   1b  ao- 
^oowledged,  and  oerrain  personal  property  is  conveyed  to  a  trustee  for  he^ 
<and  it  is  furthei  stated  by  the  husband :  "I  hBreby  declare  and  acknowledger 
to  her  in  trust  *    *    *  a  debt  upon  my  estate  for  the  Said  $1,600,  but  not 
payable  during  my  natural  life,'  and  at  my  .death  the  same  *    *    *  is  to  be 
paid  to  her  out  of  first  my  personal  property  and  estate,  and  whatever  in  yet 
left  is  to  be  paid  out  of  my  real  estate."    This  contract  was  recorded  in  the 
proper  ofBce  of  the  county  where  the  husband  owned  lands.     Held— That  the 
•contract  did  not  create  a  lien   in  favor  of  the  wife  on  the  husband's  land, 
which  was  sold  under  ezcKiation  afcainst  him  durinft  her  lifetime.    The  debt 
Is  enforoible  against  only  such  estate  as  the  husband  owned  at  the  time  of 
his  death. 

A.  A.  Sturgeon  and  D.  W.  Wright  for  appellant. 
Settles  A  Bodes  and  Edward  W.  Hines  for  appellees. 
Appeal  from  Edinonson  Circuit  Ccurt. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Cox^  the  appellant,,  by  a  writing  of  January  80,  1888,  became 
ibe  owner  of  the  claim  of  Mis.  SoutJber  in  and  to  the  real  and 
personal  estate  of  her  husband,  W.  T.  Mouther,  who  died  in  1886. 
'That  claim  is  alleged  to  be  a  lien  on  the  lands  of  the  decedent, 
<iwDed  by  bim  at  the  time  of  the  execution  of  the  writing  creat- 
ing the  claim. 
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for  her  separate  use,  Souther  says  in  the  instrument:  "I  hereby 
declare  and  acknowledge  to  her  intrust,  as  aforesaid,  a  debt 
upon  my  estate  for  the  said  $1,500,  but  not  payable  during  my 
natural  lifetime,  and  at  my  death  the  same,  with  such  addi- 
tional amount  of  her  money  as  shall  hereafter  come  to  my  hands, 
is  to  be  paid  to  her  ovUi  of  first  my  personal  property  and  estate,, 
and  whatever  is  yet  left  is  to  be  paid  out  of  my  real  estate.'' 

This  instrument  was  recorded  in  the  county  clerk's  office  of 
Edmonson  county.  Souther  was  then  the  owner  of  three  tracts 
of  land  ill  that  county,  the  least  valuable  of  which  was  the  sixty- 
nine  acres  in  contest. 

This  tract  was  levied  on,  sold  and  bought  by  an  execution, 
creditor,  Settle,  in  1879,  and  a  deed  therefor  was  made  to  Haze- 
lip,  the  appellee,  as  the  grantee,  in  1882,  some  four  years  be- 
fore Souther's  death.  The  appellant  in  1K89,  ten  jrears  after  the* 
levy  and  sale  named,  instituted  this  action  to  enforce  his  alleged 
lien,  aud  the  question  is,  does  the  writing  between  Souther  and 
wife  give  such  Hen  to  the  wife?    We  think  not. 

A  fair  construction  of  this  contract  is  to  regard  it  as  an  en- 
forcible  obligation  against  such  estate  only  of  Souther  as  be 
owned  at  the  time  of  his  death.  The  demand  was  not  payable 
until  then,  and  hence  not  enforcible  until  then,  and  it  is  fair  to> 
conclude  that  the  estate,  out. of  which  to  pay  it,  was  such  as 
might  then  be  on  hand. 

The  vague  and  indefinite  description  of  the  terms  of  the  trust, 
or  of  the  property  sought  to  be  placed  in  trust  (if  such  result  was 
accomplished  at  all),  precludes  the  possibility  of  its  bein^c 
treated  as  a  mortgage,  giving  aotice  to  purchast^rs  of  Souther'a 
property  of  the  existence  thereon  of  any  lien.  It  was  a  liberal 
construction  to  consider  it  a  mortgage,  as  between  the  husband 
and  his  wife,  on  such  estate  as  was  on  hand  at  his  death. 

This  was  done,  and  the  appellant,  as  the  assignee  of  the 
widow,  got  the  benefit  of  a  very  liberal  construction  of  the  con- 
tract. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


PADUCAH  LAND,  COAL  &  IRON  00.  v.  MULHOLLAND,  JR. 

(Filed  March  22,  1893.) 

Corporatlona— Fraud  of  oricrloal  inoovfM^wtoK— Purchaser  with  notloe— 
Parties  from  the  time  tbey  begiii  td  form  an  a8socia(Ul&  stand  in  a  confident 
tial  relation,  not  ooly  to  eaob  other,  but  to  all  who  may  subsequently  be- 
come members  thereof ;  and  none  of  them  can  purchase  property  for  the- 
company  and  sell  to  It  at  an  advance  without  disolosing  the  laoc.  The 
original  incorporators  of  a  corporation  purchased  land  for  the  company  for- 
165,000.  but  in  order  to  make  for  themselves  a  profit  out  of  the  other  stock- 
holders they  had  the  deed  to  the  company  recite  that  the  oonaideratlon  for 
the  land  was  1100,000,  paid  by  the  delivery  to  the  grantors  of  10,000  shares  of 
its  capital  sDock.  whereas  only  6,600  shares  of  stock  were  issuer)  to  the  gran- 
tors, the  other  4,600  shares  being  divided  among  the  incorporators. 
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In  this  aotloD  by  the  oorporation  to  recover  the  value  of  one  hundred  shares 
of  this  stook  from  one  to  whom  the  incorporators  transferred  it  in  payment 
for  servioeH,  Held— That  the  evldeDoe  Is  sufficient  to  charfze  defendant  with 
notice  of  the  fraud  by  which  the  stook  was  obtained,  and,  therefore,  the 
plaintiff  is  entitled  to  recover. 

W.  D.  Greer  Hud  J.  W.  Bloomfleld  for  appellant. 

Appeal  from  McCrackeu  Circuit  Court. 

Opinion  of  tlie  oourt  by  Presiding  Judge  Yost. 

On  the  18tii  day  of  April,  1887,  the  Paducah  Land,  Coal  &  Iron 
Company  was  incorporated  under  the  provisions  of  the  56th  chap- 
ter of  the  General  Statut<»s,  H.  H.  Tharpe,  M.  Livingstone,  W. 
M.  Jones,  S.  W.  Cooley,  Eibridge  Palmer,  I.  Nauheim,  V.  R. 
Harris,  R.  E.  Ashbrook,  W.  W.  Powell,  M.  Bloom  and  Geo.  C. 
Thompson  being  the  original  Incorporators.  The  authorized  cap- 
ital stock  of  this  concern  was  $3,000,000.  divided  into  shares  of 
$100  each. 

At  this  time  Tharpe  and  certain  others  of  the  Incorporators 
owned  and  had  options  upon  a  large  body  of  land  in  Kentucky  and 
Tennessee  which  they  desired  to  sell  to  the  corporation.  This 
land  had  and  was  to  cost  them  about  $25,000,  and  was  not  really 
worth,  as  the  evidence  in  this  record  tends  to  show,  more  than 
that  sum.  These  men  agreed  to  sell  this  property  to  the  com- 
pany for  $55,000,  to  be  paid  in  5,500  shares  of  its  capital  stock, 
which  was  then  worth  ten  cents  on  the  dollar.  Desiring,  how- 
ever, to  make  for  themselves  a  handsome  profit  on  this  transac- 
tion out  of  the  other  stockholders,  these  incorporators  fraudu- 
lently agreed  with  each  other  that  the  deed  to  the  company- 
should  recite  that  the  consideration  for  the  land  was  $100,000, 
paid  by  the  delivery  to  the  grantors  of  10,000 shares  of  its  capital 
stock. 

Carrying  out  this  scheme,  two  certificates  of  stock  were  issued 
to  Tharpe,  one  for  5,500  and  the  other  for  4,500  shares.  The  num- 
ber of  this  latter  certificate  was  169,  and  was  issued  on  the  12th 
day  of  July,  1887.  On  the  nt^xt  day  it  was  delivered  to  Palmer, 
who  executed  this  receipt  therefor:  "Received  this  day  certifi- 
cate No.  169,  of  4,500  shares  of  the  capital  stock  of  the  Paducah 
Land,  Coal  A  Iron  Company,  which  was  issued  to  H.  H.  Tharpe 
and  by  him  transferred  and  assigned  in  blank,  and  which  I  now 
hiild  as  trustee  or  agent  for  said  H.  H.  Tharpe,  S.  W.  Cooley,  V. 
P.  Harris,  W.  M.  Jones,  M.  Hloom,  Geo.  C.  Thompson,  W.  W. 
Powell,  R.  E.  Ashbrook.  I.  Nauheim,  M.  Livingstone,  Henry 
Burnett  and  myself,  all  of  the  above  named  being  e<iua]]y  inter- 
ested therein,  and  I  agree  and  promise  to  hold  said  stock  as  such 
trustee  until  instructed  in  writing  by  a  majority  of  said  owners 
as  to  a  disposition  thereof.'^ 

These  parties,  other  than  Burnett,  whose  only  connection  with 
the  matter  was  that  he  was  the  attorney  of  the  company,  were, 
during  all  this  time,  the  directors  of  the  corporation,  Tharpe  be- 
ing its  president.  Between  the  date  of  the  organization  of  the 
corporation  and  this  transaction  a  large  amount  of  stock  had 
been  placed  upon  the  market  and  sold  to  parties  who  had  no 
knowledge  of  these  fraudulent  acts  of  the  board  of  directors  and 
president  of  the  corporation  in  which  the^*  had  invested  their 
means. 

By  an  agreement  reduced  to  writing  and  signed  by  the  above- 
named  incorporators  on  the  29th  day  of  August,  1887,  certificate 
No.  169  wascancelled,  and  in  lieu  thereof  certificates  for  328  shares 
Were  delivered  to  each  of  the  owners,  a  certificate  for  a  like 
number  of 'shares  was  delivered  to  one  Thos.  H.  Hayes,  who  was 
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on  that  day  eleoted  president  of  the  company,  vice  Tharpe,  re- 
signed, and  certificates  of  100  stiares  each  were  deliveied  to  Chas. 
Beed,  Hugh  Mulholland,  Jr.,  and  C.  E.  Sears,  respectively. 

Some  time'after  this  the  stockholders  elected  a  new  board  of 
directors,  who,  upon  investigating  the  books  and  afifairs  of  the 
company,  found  that  the  concern  iiad  been  in  ^reat  measure 
wrecked.  Tlie  corporation  then  brought  several  suits  seeking  to 
recover  the  value  of  the  4,600  shares   which  had  been   originally 

issued  to  Tharpe  and  divided  out  by  him  as  hereinabove  recited. 
Amonc;  these  suits  this  action  against  Mulholland  was  instituted, 
in  which  it  was  sought  to  recover  from  him  the  value  of  the  100 
shares,  fixed  at  $1,0(X),  so  received  by  him. 

Parties,  from  the  time  they  begin  to  form  an  association,  stand 
in  a  confidential  relation,  not  only  to  each  other,  but  to  all  who 
may  subsequently  become  members  thereof.  Nono  of  them  can 
purchase  property  for  the  company  and  sell  to  it  at  an  advance 
without  disclosing  the  fact. 

As  was  said  by  the  court,  in  Simms  v.  Mining  Co.,  61  Fa^, 
State,  202  (100  American  Decisions,  628),  many  transactions  like 
this  under  consideration  have  taken  place  without  being  subject 
to  judicial  investigation,  and  parties  have  enjoyed  rich  returns 
while  others  have  suffered  disastrous  diminution  of  their  means. 
But  the  impunity  with  which  many  have  speculated  by  unjusti- 
fiable means  and  escaped  a  call  to  account  to  those  wronged  does 
not  iMipair  the  efficiency  of  the  law  to  redress  such  a  wrong  when 
it  is  made  judicially  to  appear. 

It  is  undoubtedly  true  that  hundreds  have  done  as  in  the  case 
before  us.  It  has  become  a  common  thing,  and  men  of  fair 
standing  do  not.  hepJtate  to  represent  property  as  having  cost 
sums  much  beyond  that  paid  by  them  as  inducements  to  pur- 
chasers. In  Pittsburg  Mining  Company  v.  Spooner,  74  Wis.,  .B07, 
the  promotors  of  the  corporation  purchased  the  mining  option, 
which  they  represented  to  persons  who  subscribed  for  the  stock 
would  cost  $90,000,  and  sola  It  to  the  company  for  that  sum, 
although  it  in  fact  only  cost  them  $20,000,  court  held  thi.t  if  pro- 
moters of  *".  corporation  obtained  property  at  a  certain  price  and 
sold  to  the  company  at  a  profit  it  could  sustain  an  action  against 
them  to  recover  the  difference  between  the  two  prices. 

That  this  company  had  a  cause  of  action  against  Tharpe  and 
the  other  incorporators  for  the  value  of  these  4,500  shares  can 
not  be  questioned ;  that  they  can  follow  them,  or  any  part  of 
them,  into  the  hands  of  Mulholland,  unless  he  became  their  bona 
fide  owner  without  notice  of  their  fraudulent  procurement  by 
Tharpe,  is  equally  clear.  , 

Die]  Mulholland  purchase  the  100  shares  sued  for  for  a  valuable 
oonsideration  without  notice  of  the  fraud?  The  court  below, 
holding  that  he  did,  dismissed  the  petition,  and  from  that  judg- 
ment this  appeal  is  prosecuted. 

After  a  careful  review  of  the  testimony  contained  in  this  vol- 
uminous fecord,  we  are  constrained  to  dilTer  from  the  learned 
judge  below  in  his  conclusion. 

Mulholland,  in  his  testimony,  swears  that  he  knew  nothing  of 
the  manner  in  which  Tharpe  and  the  others  became  the  holders 
of  the  certificates  of  stock.  He  says  that  he  was  approached  by 
Thompson,  one  of  the  directors,  some  time  in  July,  1H87,  and 
offered  3(X)  shares  of  the  stock  if  he  would  go  from  Paducah  to 
Louisville  and  get  the  consent  of  Hayes  to  act  as  president  of 
the  company;  that  he  did  go  to  Ijouisville,  had  an  interview 
with  Hayes,  obtained  his  conditional  consent  to  act  in  that 
capacity  for   the  company,  and   returned    to  Paducah,  when    the 
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directors  delivered  to  him  In  pay  for  these  servio^s,  whjeh  Jt 
took  him  three  days  to  perform,  100  shares  of  stocJc  Vhich  were 
then  worth  on  the  market  $1,000.  The  sequel  to  tliis  action  was 
that  Hayes  served  the  company  as  president  at  a  salary  of  $5,000 
per  annum,  and  Mulholland  was  employed  as  his  private  secre- 
tary at  a  salary  of  $100  per  month  for  duties  merely  nominal  in 
their  nature. 
Thompson,    in    his    testimony,    says    that    he   did     not   know 

whether  MulhoUand  knew  of  the  manner  of  the  issual  of  the 
stock  or  not;  that  he  did  not  promise  him  any  certain  number 
of  shares  for  any  services  he  might  render,  and  that  he  never 
knew  how  much  stock  was  given  to  him  until  afterwards.  Said  the 
witness:  **These  shares  of  stock  were  originally  to  be  divided  by 
Tharpe  between  the  eleven  directors  and  the  attorney,  but  he 
wanted  to  bring  in  a  new  president,  with  Reed  as  a  new  director 
and  MulhoUand  as  a  boomer,  as  he  was  active  and  considered  a 
hustler.  It  was,  therefore,  agreed  between  us  that  the  stock 
should  be  divided  in  that  way.'' 

It  is  always  hard  to  bring  knowledge  of  a  fraud  directly  home 
to  the  bosom  of  the  parties  sought  to  be  charged  therewith.  It 
Is  not  shown  here  that  MulhoUand  had  actual  notice  of  the 
fraudulent  conduct  of  the  officers  of  the  corporation.  All  the 
circumstances  in  the  case,  however,  seem  to  us  to  pbint  with 
unerring  fingers  to  the  conclusion  that  he  not  onlj-  knew  of  the 
fraud,  but  was  an  active  participant  therein.  He  was  present, 
often  going  in  and  out  of  the  rooms  where  the  directors  were 
wont  to  meet,  was  actually  present  part  of  the  time  on  the  day 
when  the  agreement  of  division  was  reduced  to  writing,  and  was 
taking  an  interofit  generally  in  the  affairs  of  the  company. 

What  was  there  about  Hayes  that  rendered  him  so  unapproach- 
«ble  that  the  directors,  all  men  of  fine  business  capacity,  dared 
not  approach  him  with  an  otferof  a  $5,000  per  annum  salary  with- 
out this  interoessary  work  of  Mulholland's?  The  very  price  paid 
bim  for  the  character  of  services  rendered  was  enough  to  put 
him  upon  Inquiry.  He  might  ^ell.  It  seems  to  us,  know  that 
prudent  men  would  not  be  so  prodigal  of  their  own  means.  It  is 
only  the  latter-day  boomer,  crazed  with  the  fever  of  speculation. 
Who  can  afford  to  pay  so  large  a  sum  for  so  little  labor.  It  is 
incredible  that   MulhoUand,  selected  for  his  activity  and  intelli- 

f^ence,  and  wanted  in  the  company  because  '*he  was  a  hustler'* 
rt  putting  stock  upon  the  market,  did  not  know  of  the  fraudu- 
lent manner  in  which  the  stock  which  came  into  his  hands 
almost  without  consideration  was  procured  by  Tharpe.  We  think 
the  record  shows  that  he  did  know  it.  He  should,  therefore,  in 
our  opinion,  be  held  to  account  for  it. 

The  judgment  is,  therefore,  reversed  ard  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


LOUISVIIiLB  A  NASHVILLE  R.  B.  CO.  v.  HOWARD. 

(Filed  March  22,  1898.) 

1.  forohftie  9I  property  of  one  oorporatlon  by  another—Liability  of  stook- 
lio1d<Sr~Two  oorporationfl  can  not  be  oonsolldated,  or  nn«  purchape  the  prop- 
erty and  fraDOhifles  of  the  other,  without  the  nnantniouB  oonflenli  of  the 
-•barpbolden,  even  though  the  legiBlature  shonld  authorize  the  oonnolldatlon 
«r  ptiTOllafle  to  be  made.    Nor  oan  a  oorporatlon  become  a  stockholder  in  an- 
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other  oorporatinn  for  the  purpose  of  oootrolllng  the  bDeiDess  or  afleoting  the 
xnanaffemeDt  of  the  latter  uoless  snch  power  ia  conferred  by  8tatiite. 

9.  Same-^A  fitookholder  can  not  ordinarily  be  sued  for  the  liabilitieB  of  the- 
corporation.  Thei'efore,  when  stock  is  killed  on  the  track  of  a  railroad  com- 
pany the  fact  that  another  company  owns  the  controlling  stock  of  the  com- 
pany to  which  the  road  belongs,  and  in  whose  name  it  is  operated,  and  haa 
elected  the  directors  and  managers  of  that  corporation,  does  not  render  it 
liable  for  the  damages  sustained,  as  the  party  injured  must  look  to  the  cor- 
poration and  not  the  stockholder.  And  in  this  case  testimony  tending  to- 
Bhow  that  the  defendant  railroad  company  paid  the  employes  on  the  road 
upon  which  plaintiff's  horse  was  killed,  and  that  engines  and  cars  with  de- 
fendant's name  on  them  were  run  over  the  road,  and  that  hills  for  goods 
shipped  over  the  road  were  made  out  in  defendant's  name,  did  not  contra- 
dict defendant's  written  evidence  showing  that  it  merely  owned  the  control- 
ling stock  in  the  corporation  and  elected  the  officers  and  managers  of  tb» 
road. 

J.  I.  Blanton  for  appellant. 

Swinford  &  Evans  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

It  is  woll  settled  that  two  corporations  can  not  be  consolidated 
or  one  purchase  the  property  and  franchises  of  the  other  without; 
the  unanimous  consent  of  their  shareholders,  even  though  the 
legis-lature  should  authorize  the  consolidation  or  purchase  to  be 
made,  for  the  consolidation  or  purchase  (which  are  in  effect  the 
same  things)  would  work  a  fundamental  change  in  the  contract 
of  the  shareholders  (Morawltz  on  Private  Corporations,  section 
646);  nor  can  a  corporation  become  a  stockholder  in  another  oor> 
poration  for  the  purpose  of  controlling  the  business  or  afTeoting^ 
the  management  of  the  latter  unless  such  power  is  conferred  by 
statute.  (Pearson  v.  Concord  B.  B.  Co.,  62  N.  H.,  687;  13  Am. 
St.  Bep.,  690;  People  v.  Chicago  Gas  Trust  Co.,  130  Ills.,  268,  17 
Am.  St.  Bep.,  319.) 

We  will  assume— it  seems  to  be  conceded— that  the  L.  <Sc  N.  B. 
B.  Co.  had  legislative  authority  to  become  a  shareholder  in  the 
Kentucky  Central  Bailway  Co.  by  the  purchase  of  its  stock  or  to 
purchase  its  railroad  and  operate  its  trains  over  it. 

But  the  fact  that  the  L.  oiN.  B.  B.  Co.  was  the  owner  of  the 
controlling  stock  in  the  Kentucky  Central  Bailway  Co.,  and 
elected  the  officers  and  managers  of  the  railway  company  who 
were  in  control  of  it  when  the  plaintiff's  horse  was  killed,  did 
not  render  it  liable  to  the  plain-tifT  for  the  damage  he  sustained. 
The  plaintiff's  remedy  was  against  the  railway  company,  not 
against   the  stockholder,  the   L.  &  N.  B^.  B.  Co.     (Atchison,  To- 

geka  &  Santa  Fe  B.    B.  Co.  v.  Cochran,  48  Kansas,  226,  19  Am» 
t.  Bep.,  129.) 

The  plaintiff's  horse  was  killed  in  .Tune,  1891,  on  the  track  of 
the  Kentucky  Central  Bailway  Co.,  unless  it  be  a  fact  that  it 
was  then  the  property  of  the  L.  &  N.  B.  B.  Co.  by  purchase  from 
the  Kentucky  Central  Bailway  Co.  The  uncontradicted  written 
and  record  evidence  (and  the  L.  &  N.  B.  B  Co.  could  only  acquire 
its  right  to  the  road  in  that  way)  shows  these  facts:  In  Decora- 
ber,  1890,  the  L.  &  N.  N.  B.  B.  Co.  purcha.sed  of  George  Blisa 
and  C.  P.  Huntington  **all  of  the  stock  of  tiie  Kentucky  Cen- 
tral Bailway  Co.  owned  or  controlled  by  them,  and,  as  far  aa 
they  nan  influ-^nee  or  control  It.  all  of  said  capital  stock  out- 
standing.    It    is  .'igreed  th»c  the  stock  owned  and   controlled  by 
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said  vendors,  and   the  subject  of  the  absolute  sale,  shall  amount 
to  at  least  two-thirds  of  the  entire  stock  so  outstanding?.'' 

In  September,  1891,  the  Kentucky  Central  Railway  Co.  exe- 
cuted to  the  L.  <fe  N.  K.  B.  Co.  a  deed  of  Donveyance  in  which  it 
recited  that  as  the  p:rantee  is  now  the  owner  of  the  entire  capi- 
tal stock  of  the  company  the  grantor  conveys  all  its  road  and  all 
the  other  property,  rights  and  franchise  of  said  railway  company^ 
•'except  the  franchise  to  be  a  corporation.''  The  defendant  fur- 
ther proves,  and  the  evidence  can  scarcely  be  doubted,  that 
while  the  defendant  was  the  owner  of  the  majority  of  the  stock 
of  the  Kentucky  Central  Railway  Co.,  and  elected  the  officers, 
and  managers  of  the  road,  that  the  road  was  operated  in  the 
name  of  and  by  the  Kentucky  Central  Railway  Co.  at  the  time, 
and  for  some  time,  after  the  defendant's  horse  was  killed. 

Plaintiff's  evidence  shows  that  the  defendant's  paycar,  before 
plaintiff's  horse  was  killed,  run  over  the  road  and  the  employes, 
were  paidby  the  L.  &  N.  R.  R.  Co.,  and  that  engines  and  oars 
with  the  name  L.  &  N.  R.  R.  Co.  upon  them  run  over  the  road. 
The  plaintiff  also  says  bills  for  goods  shipped  to  him  were  made^ 
out  in  the  name  of  the  L.  &  N.  R.  R.  Co.,  but  he  does  not  fix  the- 
time. 

This  evidence,  though,  is  not  material.     It  does  not  contradict, 
the  defendant's  evidence. 

In  the   case  of   the  Pullman    Palace  Car  Co.  v.    Mo.  Pacific  R. 
R.  Co.,  115  TJ.  S.  S.  C.  R.,    587,  the    court   says:  **The  Missouri; 
Pacific  Co.  has  bought  the  stock  of  the  St.  L.,  I;M.  &  S.  Co.,  and 
has  eff«3Cted  a  satisfactory  election  of  directors,  but  this  is   all. 
I  It  has  all  the  advantages  of  a  control  of  the  road,  but  that  is  not 

in  law  the   control  itself.     Practically    it  may    control    the  com-. 
I  pany,  but   the  company  alone   controls  its   road.     In  a  sense  the 

stockholders  of  a  corporation  own  its  property,  but  they  are  not, 
the  managers  of   its  business  or   in  the  immediate  control  of  its 
affairs.    Ordinarily  they  elect  the  governing  body  of  the  corpora- 
tion, and  that  body  controls  its  property.    Such  is  the  case  here. 

The  Missouri  Pacific  Co.  owns  enough  of  the  stock  of  the  St.  L.^ 
I.  M.  &  S.  to  control    the  election  of   directors,  and    chat  it   has 
done.     The  directors  now  control  the  road   through    their  agents, 
and  executive   officers,  and    their  agents   and  officers  are    in   no 
way  under   the  direction  of   the  Missouri  Pacific  Co.     If  they  or 
the  directors  act  contrary  to  the  wishes  of   the  Missouri   Pacifio^ 
Co.  it  has  no  power  to  prevent  it,  except  by  the  election,  at  the. 
proper  time   and   in    the    proper  way,  of   other   directors,  or   by 
some  judicial  proceeding  foi;    the  protection  of   its  interest  as 'a, 
stockholder.     Its    rights  and    its  powers   are    those  of   a    stock- 
bolder  only.     It  is  not  the  corporation  in   the  sense  of   that  term 
as  applied  to  the   management  of   the  corporate  business  or   thos 
control  of  the  corporate  property."     It  seems  tons  there  is  noth- 
ing further   to  say.     It  has  beeo    too  often  decided    in  this  State, 
that  a  stockholder  can    not  ordinarily  be   sued  for  the   liabilities, 
of  the  corporation  to  require  a  citation  of  authorities.     Upon  the 
facts — the    uncontradicted   written   Hvidence— the    court  should: 
have  instructed  the  jury  to  find  for  the  defendant. 

The   judgment   is,  therefore,    reversed  and    the    cause    is    re<v 
manded  for  further  proceedings. 
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SUPERIOR  COURT  ABSTRACTS. 


BANK  OP  BIG  STONE  GAP  v.  CRAFT. 

>i]ed  April  19,  1803.    Appeal  from  Letcher  Clrouit  Court.    OpinioD  of  tbe 
court  by  Judge  Barbour,  reversing. 

1.  Pleadinp:~AntioIpation  of  defeiiBe— As  a  general  rule  tbe  plaintiff 
t)ught  not,  in  hie  petition,  attempt  to  anticipate  matters  of  defense,  but 
vrben,  as  in  tbis  case,  the  name  of  the  surety  to  the  note  was,  by  bis  verbal 
authority,  signed  by  an  agent,  and  the  holder  of  the  note  relies  upon  a  sub- 
sequent written  ratlOoation  by  tbe  surety,  it  is  proper  in  tbe  petition  to 
vet  up  tbe  facts— tbe  manner  of  the  execution  of  tbe  note  and  tbe  subsequent 
ratification. 

2.  Ratification  by  surety  of  act  of  agent  in  8i|;ning  name— While  one  is 
not  bound  by  tbe  act  of  another  in  signing  his  name  as  surety  upon  his 
mere  verbal  authority,  he  may,  without  any  new  consideration,  bind  himself 
by  a  written  ratification  of  the  act  of  bis  agent  in  thus  signing  bis  name. 
Kor  is  any  special  form  of  ratification  required:  if  it  appears  from  tbe  writ- 
ing that  tbe  person  executing  it  recognises  bis  liability  under  tbe  act  of  his 
«gent  it  is  suflSclent. 

Marrs  8c  Marrs  and  John  L.  Scott  &  Son  for  appellant;  S.  6.  Dishman, 
"Wilson  Ss  Rawllngs  and  W.  P.  Bentley  for  appellee. 

DEMPSBY  v.  COYLE,  &c. 

Filed  April  19,  1898.    Appeal  from  Boone  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Payment— Instruotions  to  jury— In  this  action  upon  a  note  executed  by 
defendant  to  plaintiff  and  C.  Jointly,  and  with  defendant's  knowledge  in- 
dorsed at  tbe  time  by  C.  to  plaintiff,  upon  a  plea  of  payment  by  defendant 
tt  was  error  to  give  an  instruction  authorizing  the  Jury  to  find  for  defend- 
ant if  they  believed  that  he  bad  paid  tbe  note  either  to  C.  or  to  plaintiff. 

As  C.  bad  no  interest  in  th^  note  and  defendant  knew  the  fact,  such  an  in- 
struction was  confusing  to  the  jury,  and  in  view  of  the  evidence  was  preju- 
dicial. 
S.  W.  Tobln  and  J.  M.  Lassing  for  appellant. 

SLAYDBN,  &c:  v.  McDONALD. 

Filed  April  19,  1898.    Appeal  from  Graves  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  aflSrming. 

1.  Limitation— Pleading— If,  as  a  matter  of  law  arising  on  the  facts  stated 
tn  the  petition,  it  appears  when  the  cause  of  action  accrued  the  defendant, 
In  relying  on  the  statute  of  limitation,  need  not  state  when  the  right  ao- 
tjrued.  But  when  he  relies  an  facts  other  than  those  stated  in  tbe  petition 
to  show  that  the  right  accrued  at  another  time,  he  must  plead  them. 

2.  Bond  of  special  commissioner— Limitation— Where  a  special  dommifi- 
eioner,  after  be  had  sold  property  and  received  the  proceeds,  executed  a  new 
bond,  by  which  tbe  obligors  undertook  that  he  would  "faithfully  discharge 
every  duty  of  said  office  and  pay  over  iu  due  time  to  the  proper  persons  any 
money  which  may  be  received  by  blm  as  such  special  commissioner,*'  tbe 
purpose  of  the  bond  being  to  enable  the  commissioner  to  bold  the  money  un- 
til a  contest  as  to  the  fund  could  be  decided  by  the  court,  a  right  of  action 
upon  the  bond  did  not  accrue  until  the  commissioner  was  ordered  to  pay  the 
money  into  court  or  to  the  parties  in  interest.    And  in  tbis  action  upon  the 

^ond  by  one  to  whom  the  commissioner  was  ordered  to  pay  a  stated  part  of 
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the  fund,  the  plaintiff's  right  of  aotioo,  so  far  as  the  petltioD  shows,  did  not 
aoorxie  Dotil  the  date  of  the  order  direotlDg  the  payment  to  him,  and  If  the 
oause  of  aotioD  had  Id  faot  acomed  before  that  time,  as  by  an  order  directing 
the  payment  of  the  fund  into  court,  the  defendant  shonld,  in  pleading  limi- 
tation, have  averred  it  and  then  pleaded  that  more  than  seven  years  had 
elapsed  from  that  time  to  the  institution  of  the  snit.  The  averment  that 
"more  than  fifteen  years  had  elapsed  after  the  ezeontion  of  the  bond  and 
since  the  accrual  of  the  cause  of  action"  is  not  good  as  a  plea  of  limitation. 

8.  Conclusiveness  of  Judgment—The  defendants  are  in  no  position  to  quesv 
tion  the  validity  of  the  judgment  determining  plaintifi's  right  to  the  fund. 

Smith  &  Bobbins  for  appellants;  D.  O.  Parle  for  appellee. 

OHIO,  &c.,  R.  R.  CO.  V.  FINNEY. 

Filed  April   10,  1898.    Appeal  from  Rojd  Circuit  Court.    Opinion   of  the. 

oourt  by  Judge  Brent,  affirming. 

1.  Contradiction  of  witnesses— In  this  action  against  a  railroad  company 
to  recover  damages  for  the  Icllllng  of  stock  on  the  track  by  one  of  the  de- 
fendant's trains,  in  which  the  particular  negligence  relied  on  was  the  failure 
of  the  defendant  to  have  the  headlight  in  proper  condition,  it  was  competent 
for  plaintiff  to  show  that  the  employes  on  the  train  had  made  statements  at 
other  times  differing  from  those  made  on  the  trial  concerning  the  condition 
of  the  headlight. 

9.  Instructions  to  jury— As  the  instructions  as  far  as  they  went  were  not 
prejudicially  erroneous  the  defendant  can  not  complain  that  they  did  not 
present  all  the  law  of  the  case. 

8.  Same— The  onurt  properly  refused  an  instruction  which  directed  the 
jury's  attention  to  a  slnsle  fact  in  evidence  so  as  to  give  it  undue  weifrht. 

F.  T.  D.  Wallace  and  Stewart  &  Stewart  for  appellant;  Thomas  B.  Brown 
for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  DEATHERAGK. 

Filed  April  19,  1893.    Appeal  from  Carroll  Circuit  Court.    Opinion  of  the 

court  by  Judge  Brent,  affirming. 

Railroads— Flooding  of  lands  of  adjoining  proprietors— Although  n  rail- 
road company,  by  means  of  a  culvert  under  its  track,  may  have  the  rlKht  to 
drain  the  water  from  its  right  of  way  on  one  side  of  its  track  upon  the  land 
of  an  adjoining  proprietor  on  the  other  side,  the  natural  flow  of  the  surface 
water  being  in  that  direction,  yet  it  has  no  right  to  allow  the  culvert  to 
become  choked  up  and  then  by  the  opening  of  the  culvert  discharge  upon 
the  adjoining  land  the  water  which  has  accumulated,  and  if  it  does  so  it  is 
liable  in  damages  to  the  owner  of  the  land. 

Winslow  &  Winslow,  Wm.  Lindsay  and  Edward  W.  Hines  for  appellant; 
Gaunt  &  Downs  and  J.  A.  Donaldson  for  appellee. 

KING.  &c.  V.  TOMPKINS*  ADM'R.  &c. 

Filed  April  26,  1893.     Appeal  from   Cumberland  Circuit  Court.    Opinion  of 

Jibe  court  by  Presiding  Judge  Yost,  reversing. 

1.  Husband  and  wife— Rights  of  wife  as  against  husband's  creditors— It  is 
competent  for  husband  and  wife  to  agree  that  personal  property  of  tho  wife, 
whether  acquired  by  hex  before  or  after  marriage,  shall  be  held  by  her  as 
her  separate  estate,  and  such  an  agreement,  if  free  from  fraud,  will  be 
upheld  aa  against  creditors. 

3.  Same — W^re  the  wife,  with  money  procured  from  her  mother  as  an  ad- 
vancement, paid  off  a  debt  of  the  husband  secured  by  mortgage  on  the 
homestead,  the  husband  promising  at  the  time  to  pay  it  back  to  her  and 
agreeing  that  she  might  have  a   lien  on   the  land  to  secure  her,  the  subse- 
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x)tient  assigDnoeDt  by  the  husbaod  to  the  wife,  Id  disobarge  of  tbat  agree- 
lueDt,  of  certain  Dotea  beld  by  bim,  was  valid  as  against  bis  creditors,  and 
In  tbis  action  by  creditors  seeking  to  subject  tbe  notes  tbe  court  erred  in  re- 
jecting tbe  wife's  claim  to  tbem. 

8.  Tbe  sale  by  a  debtor  of  exempted  property  violates  no  legal  right  of 
any  creditor,  and,  therefore,  the  fact  tbat  tbe  notes  in  controversy  here  are 
tbe  proceeds  of  tbe  sale  of  a  part  of  tbe  debtor's  homestead  gives  creditors 
DO  right  to  subject  tbem. 

Allen  &  Allen  for  appellants;  John  L.  Scott  for  appellees. 

GESS  V.  TRUSTEES  OP  COMMON  SCHOOL  DISTRICT,  &o. 

Filed  April  26.  1893.    Appeal  from  Fayette  Court  of  Common  Pleas.    Opin- 
ion of  tbe  court  by  Presiding  Judge  Yost,  affirming. 

1.  Common  schools— Tax  to  build  sohoolhouse— Donation  of  land  on  con- 
*dltion—Tbe  trustees  of  a  common  school  district  have  tbe  power  to  accept  a 
tlonation  of  land  upon  condition  that  it  shall  revert  to  the  donor  in  the  event 
it  shall  cease  to  be  used  for  school  purposes,  and  it  is  no  objection  to  a  tax 
levied  to  build  a  scboolbouse  on  the  land  that  it  is  held  upon  such  a  condi- 
tion. 

8.  Same— In  consideration  of  tbe  donation  of  land  upon  which  to  build  a 
^scboolbouse  the  trustees  of  a  school  district  have  tbe  power  tu  release  the 
xlonor  from  tbe  payment  of  taxes  levied  to  build  the  sohoolhouse. 

R.  A.  Thornton  for  appellant ;  W.  J.  Hendrick  and  B.  Reid  Rogers  for 
vappellees. 

McKINNEY  V.  TRADERS  DEPOSIT  BANK. 

Filed  April  26,  1893.    Appeal  from  Montgomery  Circuit  Court.    Opinion  of 

the  court  by  Judge  Brent,  affirming. 

Where  money  deposited  in  bank  by  one  person  is  by  mistake  credited  to 
-iinotber  person  and  drawn  out  by  him,  it  may  be  recovered  by  the  bank  from 
tbe  person  to  whom  it  was  thus  paid  by  mistake. 

J.  J.  Cornelison  for  appellant;  O'Rear  &  Bigstafl  for  appellee. 

CRANE  &  CO.  V.  BROOKE  CO. 

Filed  April  26,  1898.    Appeal  from  Kenton  Cirouit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Premature  judgment— In  tbis  action  to  vacate  a  judgment  the  plaintifF  by 
■amended  petition  asked  for  an  injunction  against  a  proceeding  based  upon 
the  judgment  until  tbe  proceedings  to  vacate  were  determined,  and  upon  the 
hearing  of  a  motion  for  a  temporary  injunction  the  court  not  only  overruled 
the  motion,  but  dismissed  tbe  petition  to  vacate.  Held— Tbat  the  oourt 
-«rred  in  dismissing  the  petition,  as  it  does  not  appear  that  there  was  any 
preparation  of  the  case  except  upon  the  motion  for  an  injunction. 

Judge  Barbour,  in  a  separate  opinion,  concurs  in  tbe  reversal  upon  tbe 
ground  that  tbe  court  erred  in  dismissing  the  petition  without  giving  plain- 
tifi  an  opportunity  to  amend. 

W.  H.  McKoy  and  C.  W.  Baker  for  appellants;  Tarvin&  Hall  for  appellee. 

VANCE  V.  BURNETT. 

Filed  April  26,  1893.  Appeal  from  Bell  Court  of  Common  Pleas.  Opinion 
of  the  court  by  Judge  Brent,  affirming.  Presiding  Judge  Yokt  not  sitting. 
Failure  to  separate  conclusions  of  law  and  fact— In  this  ordinary  action,  in 

vhich  the  law  and  facts  were  submitted  to  the  court  without  the  interven- 


■  ABSTRACTS.  31 

tioD  of  a  jutjt  as  there  was  do  separatiOD  by  the  oonrt  of  Its  oodoIusIodb  of 
law  and  faot,  the  jadgment  being  antborized  by  the  pleadings,  must  be 
•affirmed. 

Weller  Ss  Hay9  and  W.  H.  Holt  for  appelant;  J.  R.  Sampson  and  William 
Low  for  appellee. 

LOUISVILLK  &  NASHVILLE  R.  R.  CO.  v.  WILLIAMS. 

Filed  April  26,  1898.    Appeal  from   Christian   Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Railroads— Injury  to  brakeman  from  improper  speed— A  brakeman  on  a 
freight  train,  who  fell  from  the  top  of  a  car  while  attempting  to  reach  the 
brakes  for  the  purpose  of  setting  them  in  obedience  to  an  order  of  the  con- 
ductor, is  entitled  to  recover  of  the  company  for  the  injuries  rpceived,  if  the 
train  was  running  at  an  unusual  and  improper  speed,  and  this  speed  was 
the  proximate  cause  of  his  fall. 

2.  Same— Pleading— The  allegation  of  the  petition  that  as  soon  as  plalntifl 
^'stepped  upon  the  runfiing  board  he  discovered  that  the  train  was  going  at 
fluch  a  rate  of  speed  that  he  could  not  maintain  his  footing."  does  not  au- 
thorize the  inference  that  he  con  Id  have  saved  himself  after  discovering  his 
peril,  even  asumlng  that  he  ought  to  have  abandoned  his  duty  upon  making 
fiuch  a  discovery. 

8.  Same— Matters  of  evidence  alleged  in  the  answer  were  not  admitted  by 
a  failure  to  reply. 

4.  Instructions  to  jury— Although  one  of  the  instructions  is  abstract,  and, 
«onsidered  alone,  would  be  ohjectlonable,  yet  as  appellant  has  no  reason  to 
oomplain  when  the  instructions  are  considered  as  a  whole,  the  court  will 
not  reverse  for  the  error. 

Joe  McCarroll  for  appellant;  Wood  &  Bell,  Clark  &  Howell  and  Bdward 
W.  nines  for  appellee. 

TAMPLET  &  WASHBURN  v.  SAFFELL. 

Filed  June  1.  1803.  Appeal  from  Louisville  Law  and  Equity  Court.  Re« 
spouse  by  Presiding  Judge  Tost  to  petition  for  rehearing. 
Custom— No  custom  or  usage,  however  well  established,  can  be  incor- 
porated into  a  contract  if  It  is  inconsistent  with  the  clear  intention  of  the 
parties.  An  express  exclusion  Is  not  necessary;  it  is  sufficient  that  the  cus- 
tom is  excluded  by  necessary  implication. 

Barnett,  Miller  &  Barnett  for  appellants;  Gibson,  Marshall  &  Lochre  for 
appellee. 

BEDFORD  V.  KESLER. 

Filed  June  14,  1898.    Appeal  from  Franklin  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Yost,  reversing. 

1.  Exeootions— Levy  on  personal  property  owned  jointly— In  order  to 
oreate  an  enforoible  lien  by  the  levy  of  an  execution  upon  personal  property 
owned  jointly  by  the  execution  defendant  with  another  person  who  is  in 
posaession,  the  return  of  the  officer  must  show  not  only  the  levy,  but  also 
the  inventory  and  appraisement  as  provided  by  section  660  of  the  Civil  Code. 

5.  Same— Where  an  execution  is  levied  upon  personal  property  owned  by 

the  execution  defendant  jointly  with  another  person  who  is  in  possession, 

the  promise  of  the  latter  to  take  care  of  and  be  responsible  for  the  property 

is  binding  on  him,  and  if,  after  making  such  a  promise,  he  allows  the  prop- 
erty to  be  sold  by  the  debtor  he  is  liable  to  the  plaintiff  in  the  execution. 

8.  Peremptorj  instruction— Where  the  defendant  relies  upon  an  affirma- 
tive plea,  which  is  not  supported  by  his  evidence,  the  court  may,  upon  plain- 
tiff's motion,  made  at  the  dose  of  defendant's  evidence,  instruct  the  jury  to 
find  lor  plalntifl.  And,  where  the  evidence  sustaining  plaintiff's  claim  is 
wholly  uncontradicted,  the  court  may  instruct  the  jury  to  find  for  plaintiff 


32  ABSTBAOTS. 

*'if  they  believe  the  evldeDoe."  But  as  the  burden  Id  this  case  was  vpoit 
the  plain  tiffs,  and  the  defense,  whioh  was  negative,  was  supported  by  de- 
fendant's testimony,  it  was  error  to  give  a  peremptory  instruction  to  find 
for  plaintiff.  And,  even  if  defendant  had  not  testified,  the  only  InstruotloD 
peremptory  in  its  nature  whioh  it  would  have  been  proper  to  give  would 
have  been  for  the  jury  to  find  for  plaintiff  *'if  they  believed  the  evidence. **^ 
Frank  Ghlnn  for  appellant;  D.  W.  Lindsey  for  appellee. 

ANDERSON  v.  PURYBAR. 

Filed  June  14,  1893.  Appeal  from  Graves  Court  of  Common  Pleas.  Opinion 
of  the  court  by  Presiding  Judge  Yost,  affirming  on  original  and  cross  ap- 
peal. 

1.  Sales  of  personal  property— Damages  for  failure  to  receive— In  this 
action  by  the  sellers  of  a  crop  of  tobacco  to  recover  of  the  purchaser  the  loss 
which  they  allege  they  had  sustained  by  the  refusal  of  the  defendant  to  re- 
oeive  a  large  part  of  the  tobacco  at  the  contract  price,  the  court  properly  in- 
structed the  Jury  that  if  they  believed  from  the  evidence  that  the  plaintiffs 
were  able,  ready  and  willing  to  deliver  the  tobacco  according  to  the  terms 
of  the  contract  and  offered  to  do  so,  when  the  defendant  refused  to  receive 
it  under  the  contract  and  notified  them  "that  he  would  not  receive  anymore 
of  the  tobacco  at  the  contract  price,"  the  law  was  for  the  plaintiffs. 

8.  Same—Instructions  to  jury— An  instruction  telling  the  jury  that  the 
defendant  could  not  require  of  plaintiffs  '*tbat  said  tobacco  should  be  de- 
livered on  any  other  understanding  or  condition  than  as  set  out  in  the  con- 
tract of  sale"  is  not  subject  to  the  criticism  that  it  permitted  the  jury  to 
construe  the  contract. 

8.  Same— Defects  waived— The  defendant  was  not  entitled  to  recover  any- 
thing by  way  of  counterclaim  on  accouDt  of  the  alleged  damaged  condition 
of  the  tobacco  delivered  to  him,  as  he  accepted  and  paid  for  it  without  com- 
plaint;  and  the  court  properly  so  instructed  the  jury. 
D.  G.  Park  for  appellant;  Smith  &  Kobbins  and  W.  P.  Lee  for  appellee. 
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I    Byrne,  solicitor,  v.  City  of  Covington. 
iFiled  April  1,  1893— iVb^  to  be  reported.) 

1.  The  tinv  Constitution  does  not  divest  municipat  corporations  of  their  powers 
-concerning  taxation  under  their  existing  charters,  or  snepend  saoh  powers  until 
the  Legislature  shall  have  enacted  charters  in  accordance  with  its  provisions. 

2.  Repeal  of  chapter — Afunicipal  taxation — An  amendment  to  the  charter  of 
a  city  does  not  repeal  any  of  its  provisions  except  there  be  express  words  of 
repeal  or  it  arises  as  a  necessary  implication. 

The  provision  of  the  charter  of  Covington,  enacted  in  1860,  authorizing 
the  imposition  of  a  general  tax  for  the  construction  of  sewers  for  the  pres- 
ervation  of  the  public  health  is  not  inconsistent  with  any  of  the  subsequent 
amendments  to  the  charter  concerning  the  oonstroction  of  sewers  or  the 
imposition  of  taxation,  and  is  not  expressly  repealed.  Therefore,  it  is  still 
in  force. 

3.  The  imposition  of  a  general  tax  on  a  municipal  corporation  for  the  construe^ 
lion  of  a  sewer  can  not  be  upheld  by  reason  of  the  inherent  power  of  the 
eity  government  to  impose  taxation  for  the  preservation  of  the  public 
health  or  safety. 

W.  A.  Byrne  for  appellant. 

Joel  Baker  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  common  council  of  the  city  of  Covington  passed  an  ordinance 
on  the  6th  of  September,  1892,  providing  for  the  submission  to  the 
vote  of  the  people  at  the  regular  city  election  to  be  held  in  the 
month  of  October  of  the  same  year,  the  question  ^*  whether  or  not 
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a  general  tax  of  7  cents  on  each  $100  valuation  for  a  period  of  ten 
years  shall  be  assessed  for  the  purpose  of  construetinj<  a  sewer  along* 
the  Willow  Run  Valley,  the  sum  collected  to  constitute  a  special 
fund  for  that  purpose,"  etc. 

The  ordinance  was  properly  passed  and  the  vote  regularly  taken 
on  the  proposition,  resulting  in  a  vote  of  2,074  votes  for  and  890  votes 
against  it.  The  committee  on  elections  reporting  the  result  to  the 
council,  both  boards  confirmed  the  report,  and  on  the  25th  of  Octo- 
ber, 1892,  an  ordinance  was  properly  passed  ordering  the  construc- 
tion of  the  sewer  and  providing  for  the  payment. 

There  seems  to  be  no  question  as  to  the  proper  passage  of  these  or- 
dinances, and  the  sole  question  arises  as  to  the  power  of  the  city  legis- 
lature to  authorize  this  general  taxation  for  the  specific  improvement. 

Under  a  provision  of  the  city  charter  the  city  solicitors,  where 
such  questions  are  incurred,  may  raise  the  point  by  a  proper  pro- 
ceeding in  a  court  of  equity,  and  this  having  been  done,  the  inquiry 
arises  as  to  the  right  of  the  city  to  impose  this  tax. 

It  seems  from  the  agreed  tacts  that  this  sewer  does  not  border  con- 
tinuously on  any  street  or  streets,  but  much  of  it  is  an  open  com- 
mon, with  a  depression  in  the  ground  into  which  is  emptied  the 
refuse  and  oflPal  of  a  great  portion  of  the  city;  and  while  it  does  not 
appear  on  the  face  of  the  ordinance  or  by  an  averment  in  the  peti- 
tion, or  any  answer  of  the  city,  that  this  is  an  improvement  neces- 
sarily required  for  the  health  of  the  city  population,  the  court 
must  so  assume,  and  particularly  when  the  agreed,  facts  concede  this 
to  have  moved  the  council  to  action  in  the  premises. 

We  are  not  disposed  to  adjudge  that  the  imposition  of  this  tax,  as 
contended  by  counsel,  can  be  maintained  by  reason  of  the  Uiherent 
power  of  the  city  government  in  cases  where  the  public  health  and 
safety  rec^uires  it,  and  will,  therefore,  proceed  to  consider  the  pro- 
visions of  the  city  charter  with  reference  to  the  powers  of  the  city 
council.  That  it  has  the  exclusive  control  of  the  streets,  lanes,  mar- 
ket spaces  and  other  public  srrounds  within  the  city  can  not  be 
doubted,  but  to  enable  the  council  to  impose  a  specific  tax  of  this 
description  some  express  authority  must  be  shown.  By  an  act  of 
April  2S,  1884,  the  council  is  empowered  to  construct  sewers  along 
its  streets,  alleys,  public  landing  and  commons  and  to  assess  the 
abutting  lands  in  a  sum  not  exceeding  SI  per  front  foot,  the  owner 
of  the  abutting  property  to  pay  for  the  improvement.  This  act  au- 
thorizes the  taxation  of  the  land  abutting,  and  nothing  more,  and, 
therefore,  no  general  taxation  for  such  a  purpose  can  be  imposeil 
under  that  act*;  it  is  local,  and  the  abutting  property  must  pay  for 
the  improveuient.  But  when  you  go  back  to  the  act  of  March,  1868, 
the  second  section  gives  to  the  council  power  to  construct  such  sewers, 
etc.,  as  it  may  deem  the  general  wellfare  of  the  city  requires,  and  to 
pay  for  the  same  out  of  any  moneys  belonging  to  the  general  reve- 
nue fund.  This  act  is  in  conflict  with  the  act  of  April,  1884,  only 
to  the  extent  that  the  right  to  tax  the  general  public  for  such 
an  improvement  is  taken  away  and  placed  in  the  property  abutting- 
on  the  streets,  etc.,  that  are  to  be  drained  by  the  sewer. 

The  act  of  1868  is,  therefore,  in  force,  as  there  is  no  direct  repeal  of 
that  act  only  to  the  extent  that  the  one  conflicts  with  the  other.  The 
city  is  met,  however,  with  the  argument  that  neither  act  authorizes 
this  general  tax  for  the  specific  purpose,  and  to  meet  this  view  of 
the  question  attention  is  called  to  the  act  of  March  1,  1860,  that  pro- 
vides :  *'  The  city  council  shall  have  power  from  time  to  time  to  as- 
sess and  collect  taxes  for  specific  purposes,  and  for  limited  periods  of 
time,  upon  whatever  now  is  or  from  time  to  time  may  be  taxable 


BYRNE,    SOLICITOR,    V.    CITY     OF    COVINGTON.  JJ 

under  this  charter  for  general  revenue  purposes  for  such  sum  on  each 
$10()  of  valuation  and  tor  such  a  period  of  time  as  the  council  may 
designate :  Provided^  That  no  tax  shall  be  levied  under  this  section 
unless  a  ratyority  of  the  qualified  voters  of  the  city,  at  a  general 
election  within  city  or  State,  shall  have  cast  their  votes  in  favor  of 
the  same  in  such  form  as  the  same  may  be  prescribed  and  submitted 
by  the  city  council :  And  provided  further^  That  no  such  special  tax 
shall  exceed  40  cents  in  one  year  on  ea(ch  $100." 

This  act  stands  unrepealed,  although  it  is  insisted  by  the  city- 
solicitor  that  the  act  of  April  9,  1873,  has  that  effect.  That  act 
(April  9, 1873)  is  an  act  providing  for  the  general  revenue  of  the- 
city,  fixing  the  amount  of  tax,  how  much  is  to  be  applied  to  the 
general  fund,  how  much  to  pay  interest  on  the  bonded  debt  and  how 
much  to  go  to  the  sinking  fund.  There  is  no  repeal  by  implication) 
in  any  of  these  acts,  because  if  such  a  construction  is  given  them 
there  is  then  no  power  vested  in  the  city  legislature  in  cases  of 
emergency,  or  where  infectious  or  contagious  diseast^s  are  appre- 
hended, to  provide  means  by  which  the  causes  of  disease  may  be 
removed. 

Here  is  a  case  where  no  abutting  property  can  be  made  liable  for 
draining  this  land  bordering  on  Willow  Run  for  two  reasons:  first, 
because  the  expense  would  exceed  the  value  of  the  property,  and,, 
second,  it  presents  a  state  of  fact  where  the  power  to  tax  the  abut- 
ting property  is  not  applicable. 

The  general  doctrine  as  to  repeals  laid  down  by  the  text-books  is,, 
that  one  statute  vVill  not  he  held  to  repeal  another  unless  by  express 
words  or  necessary  implication  ;  and  here  the  implication,  if  any„ 
is  in  favor  of  sustaining  the  vitality  of  the  act  of  March,  1860,  for 
without  it  the  city  is  powerless  to  protect  its  people  against  conta- 
gious diseases,  or  to  impose  any  general  tax  for  a  specific  purpose. 
There  is  no  inconsistency  between  the  acts,  and,  therefore,  no  repeal 
by  the  one  of  the  other. 

This  vote  was  taken  in  October,  1892,  and  it  is  insisted  that  as  the 
present  Constitution  was  adopted  on  the  28th  of  September,  1892,  it 
suspended  all  the  powers  of  the  city  government  on  the  subject  of 
taxation  ;  if  not,  the  legislation  of  the  city  should  be  in  accordance 
with  its  provisions.  The  charters  of  cities  must  have  been  left  with 
some  vitality,  and  it  could  not  have  been  the  purpose  of  the  framers 
of  the  Constitution  to  divest  them  cf  all  the  powers  conferred  by 
existing  charters,  or  to  suspend  them  until  the  Legislature  passed 
laws  for  their  rejrulation  in  accordance  with  the  provisions  of  the 
Constitution.  Whether  this  legislation  in  regard  to  taxation  must 
have  been  in  accordance  with  its  provisions  is  an  important  one  and 
not  necessary  to  be  decided,  as  in  either  view  of  the  case  the  ordi- 
nances passed  were  prober,  authorized  by  the  charter  and  not  ia 
violation  of  either  the  old  or  new  Constitution. 

The  framers  of  the  present  Constitution,  in  adopting  the  provision 
in  relation  to  the  creation  of  indebtedness  by  cities  and  towns,  and 
fixing  a  maximum  to  which  taxation  might  be  imposed,  classified 
the  cities  and  towns,  and  where  the  population  exceeded  15,000  the 
limit  is  10  per  centum  on  the  valuation  of  the  taxable  property 
therein  ;  but  seeing  that  an  indebtedness  had  likely  already  been 
created  by  cities  and  towns,  and  in  a  sum  exceeding  the  maximum 
limit,  allowed  by  section  178  of  the  Constitution  the  city  of  the  pop- 
ulation referred  to,  to  increase  its  indebtedness  2  per  cent,  on  the 
value  of  the  taxable  property,  and  this  could  be  continued  until  the 
aggr^ate  of  the  indebtedness  shall  have  been  reduced  below  the 
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limit,  and  thereafter  not  to  exceed  it,  except  in  cases  of  emergency, 
the  public  health  or  safety  should  so  require. 

The  valuation  of  the  property  within  the  city  is  $18,448,890,  and 
2  per  centum  on  this  would  double  the  amount  of  the  cost  of  con- 
structinK  this  sewer,  and  so,  in  any  aspect  of  the  case,  this  taxation 
was  properly  imposed.  It  is  authorized  by  the  charter  and  in  ac- 
cord with  both  the  old  and  new  Constitution  ;  and  if  not  looking  to 
the  present  Constitution,  it  is  difficult  to  perceive  how  these  pro- 
visions in  regard  to  taxation  can  be  self-operative  untii  classified  and 
regulated  as  provided  by  section  188,  new  Constitution. 

The  Judgment  below  is  affirmed. 


Thompson  v.  Brannin,  Brand  &  Glover. 
{Filed  April  1, 1893 — Not  to  be  reported.) 

1.  Sale  of  personal  property — IVh^n  title  passes — As  soon  as  a  bargain  of  sale 
of  personal  property  is  straok  the  contract  becomes  absolate,  even  withoot 
actnal  payment  or  delivery,  and  the  right  of  property  and  risk  of  accident 
Tests  in  the  buyer. 

But  if  by  the  terms  of  the  contract  anything  is  to  be  done  by  the  vendor 
for  Ascertaining  the  weight,  etc.,  of  the  property  sold,  and  there  is  no  stipu- 
lation for  the  passing  of  title  before  the  doing  of  such  thing,  then  the  right 
of  property  and  possession  remain  in  the  vepdor  until  after  he  shall  have 
ascertained  the  weight  or  done  the  thing  mentioned. 

Whether  the  contract  of  sale  vesta  the  title  in  the  vendee  immediately  or 
not  until  the  weight  shall  have  been  ascertained  by  the  vendor  depends  upon 
the  intention  of  the  parties  as  manifested  by  the  character  of  the  contract 
and  the  circumstances  attending  its  making,  which  question  may  some- 
times be  determined  by  the  custom  of  trade. 

2.  Same — Evidence  of  custom — In  an  action  to  recover  the  price  of  68  hogs- 
heads of  tobacco  sold  by  a  warehouseman  at  Louisville  to  defendant,  in  the 
absence  of  an  express  agreement  between  the  parties  as  to  the  mode  of  as- 
certaining the  net  weight  of  the  tobacco  sold,  evidence  concerning  the  cus- 
tom of  the  Louisville  market  that  the  purchaser  was  required  to  take  the 
tobacco  at  the  last  ascertained  weight  was  competent. 

3.  Same — Where  the  tobacco  was  sold  on  a  credit  of  four  months  it  is  im- 
material whether  or  not  the  buyer  was  to  execute  his  note  for  the  purchase, 
money  where  the  only  question  is  as  to  the  time  when  the  title  passed. 

4.  Same — Evidence — Entries  made  in  the  books  of  the  warehouse  concern- 
ing the  sale  made  contemporaneously  with  it  and  the  unsigned  notes  and 
invoice  of  that  date  were  properly  admitted  as  competent  evidence  to  show 
the  terms  of  such  sale. 

5.  Same — Statements  of  witnesses  as  to  their  opinion  of  the  legal  effect  of 
what  occurred  between  the  seller  and  the  purchaser  at  the  time  of  the  mak- 
ing of  the  alleged  contract  of  sale  were  incompetent. 

6.  Same— Insurance— Where  the  tobacco  was  destroyed  by  fire  after  it  was 
sold  and  before  its  delivery  to  the  buyer  and  the  defendant  collected  money  on 
open  policies  of  insurance  on  "tobacco  in  hogsheads,  their  own,  or  held  by 
them  on  account  of  others  which  they  are  legally  liable  for,  or  sold  but  not  de- 
liveredy  contained  in  their  *  *  warehouse,*'  the  buyer  is  entitled  to  his 
pro  rata  part  of  such  insurance  as  a  credit  on  the  purchase  price  he  agreed 
to  pay. 

Wm.  Lindsay,  B.  F.  Buekner,  Stone  &  Sudduth  and  W.  M.  Beck- 
ner  for  appellant. 

Dodd  <&  Dodd,  O'Neal,  Jackson  d  Phelps  and  Chas.  8.  Grubbs  for 
appellees. 
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Appeal  from  Jefferson  Court  of  Ck)mmoQ  Pleas. 
Opinion  of  the  court  by  Judge  Lewis. 

Brannin,  Brand  &  Glover,  tobacco  warehousemen  .and  factors  in 
the  city  of  Louisville,  brought  this  action  to  recover  of  H.  P.  Thomp- 
son price  of  68  hogsheads  of  tobacco,  containing  6,175  pounds,  their 
individual  property,  alleged  to  have  been  purchased  cry  him  June 
22, 1887,  at  11  cents  per  pound,  on  a  credit  of  four  months,  interest 
being  added,  also  amount  of  buyers'  fees,  at  $2  per  hogshead,  less 
salvage  of  $4  per  hogshead,  the  warehouse  in  which  the  tobacco  was 
stored  and  its  contents  having  been,  June  24,  destroyed  by  fire;  and 
the  appeal  is  from  judgment  against  him  for  $7,368.25,  amount 
claimed  and  interest  from  June  2;^,  1887. 

It  is  stilted  in  the  petition  substantially  that  when  said  sale  was 
made  exact  amount  of  purchase  price  had  to  be  ascertained  by  pro- 
curing weights  of  the  68  hogsheads,  which  plaintifi^  did  do  on  that 
day  in  this  manner:  Several  months  prior  to  said  sale  all  the  tobacco 
had  been  sampled  and  regularly  inspected,  and  the  weights  ascer- 
tained and  separately  entered  on  the  books  of  plaintifiB^;  and  on  the 
morning  of  June  22d  ten  hogsheads  of  the  68  had  been  again  weighed 
and  placed  upon  their  brakes  for  auction  sale,  but  withdrawn  there- 
from upon  communication  of  the  sale  to  defendant,  and  by  his  or- 
der; that  thereafter,  on  the  same  day,  a  number  of  other  hogsheads 
of  the  lot  of  68  were  again  weighed,  for  the  purpose  of  seeing  whether 
there  had  been  any  shrinkage  or  increase  of  the  original  weights; 
and  finding  the  weights  of  all  the  hogsheads  so  weight  on  that  day 
corresponded  substantially  with  former  weights,  and  being  by  cus- 
tom of  the  trade  guarantors  of  correctness  of  said  weights,  they  did 
not  actually  weigh  all  the  remaining  hogsheads,  nor  were  they  re- 
quired to  do  so  by  the  contract  with  defendant  nor  by  the  custom  of 
the  trade;  but  they  thereafter  took  the  former  weights  and  there- 
from made  out  the  purchase  price,  together  with  memorandum  and 
invoice  notes  of  each  hogshead,  and  charged  amount  of  purchase 
price  so  ascertained  to  defendant  upon  their  books,  and  placed  all 
said  tobacco  in  control  and  subject  to  the  order  of  defendant.  All 
which  was  done  according  to  custom  of  the  trade  and  in  compliance 
with  their  contract  with  defendant. 

The  defendant  denying  in  his  answer  plaintiffs  sold  to  him  said 
tobacco,  or  that  he  agreed  to  pay  them  therefor,  states  that  the  sam- 
ples thereof,  except  those  of  five  hogsheads  missing,  were  by  plaint- 
iffs, on  June  22d,  exhibited  and  the  tobacco  priced  to  him  at  11  cents 
per  pound,  net  weight,  all  of  which  was  to  be  reweighed;  that  they 
proposed  to  wait  four  months  for  payment,  taking  his  note  for 
purchase  price,  and  holding  the  tobacco  in  their  warehouse  to  be 
8old  by  them  as  commission  merchants  on  his  account,  as  other  to- 
bacco shipped  by  him  to  them,  and  also  retain  a  lien  for  the  price 
thereof  and  their  fees,  insurance  and  commission.  But  they  then 
stated  to  him  they  could  not  weigh  up  said  tobacco  for  several 
days;  and  that,  without  closing  the  contract,  defendant  expressed 
Ills  willingne»«  to  take  said  tobacco  at  the  price  named  and  on  terms 
mentioned,  provide<i  he  could  inspect  the  missing  samples,  the  to- 
bacco could  be  weighed  up,  the  net  weights  asc*ertained,  and  the  in- 
voice of  the  net  weight  and  tare  delivered  to  him. 

He  further  states  that  by  law  and  custom  of  the  tobacco  trade  in 
Louisville  it  was  the  duty  of  plaintiff*)  to  insure  and  keep  insured 
tobacco  in  their  warehouse  for  its  full  value,  and  the  same  was,  on 
June  22d,  covered  by  policies  of  insurance  for  its  value,  or  should 
have  been;  that  after  the  warehouse  and  contents  were  destroyed 


38  THOMPSON    V.    BRANNIN,    BRAND    &    GLOVER. 

plaintifl^  collected,  or  with  reasonable  diligence  could  have  collected, 
the  full  value  of  said  tobacco  under  policies  of  insurance  thereon 
held  by  them;  and  he  prayed  that  in  case  of  judgment  in  favor  of 
plainti£&  for  amount  claimed,  he  recover  judgment  over  against 
them  on  account  of  said  insurance  for  amount  of  full  value  of  the 
tobacco  on  the  day  it  was  destroyed,  his  answer  being,  for  that  pur- 
pose, made  a  counterclaim. 

The  general  rule  that  as  soon  as  a  bargain  of  sale  of  personal  prop- 
erty is  struck  the  contract  becomes  absolute,  even  without  actual 
payment  or  delivery,  and  the  property  and  risk  of  accidents  vests 
in  the  buyer,  has  been  often  sanctioned  by  this  court.  (Willis  v. 
Willis,  6  Dana,  48;  Buffington  v.  Ulen,  7  Bush,  231;  Kewcomb, 
Buchannan  &  Co.  v.  Cabell,  10  Bush,  460.) 

**But  if  by  the  contract  of  sale  any  thing  is  to  be  done  by  the  ven- 
dor for  ascertaining  the  weight  or  extent  or  price  of  property  sold 
by  him,  and  there  be  no  stipulation  for  passing  the  title  before  such 
thing  shall  have  been  done,  then  the  law  adjudges  the  right  of  prop- 
erty, as  well  as  that  of  possession,  to  be  in  the  vendor  until  after  he 
shall  have  ascertained  the  weight,  extent  or  price  of  the  property 
contracted  to  be  sold.  Thus  a  sale  of  tobacco  at  a  fixed  price  per 
hundred  weight,  to  be  ascertained  by  weighing,  will  not  construct- 
ively vest  the  right  of  property  in  the  vendee  until  after  the  tobacco 
shall  have  been  weighed,  and  the  entire  quantity  and  price  of  it  thus 
rendered  certain,  according  to  the  intention  of  the  parties.  But  as 
soon  as  the  weight  of  the  tobacco  shall  have  been  properly  ascer- 
tained the  property  will,  eo  instantiy  vest  in  the  purchaser,  even 
though  he  may  not  yet  be  entitled  to  the  possession  of  it  without 
paying  the  price,  or  assuming  the  payment  of  it  according  to  the 
terms  of  sale.''    (Crawford  v.  Smith,  6  Dana,  59.) 

But  whether  a  sale  vests  the  right  of  property  in  the  vendee  pres- 
ently, or  not  until  the  thing  has  been  done  by  the  vendor  for  ascer- 
taining the  weight,  extent  or  price  of  such  property,  must  of  course 
depend  upon  intention  of  the  parties,  manifested  by  the  character  of 
the  contract  or  circumstances  under  which  it  was  made;  and  the 
question  may  be  sometimes  determined  by  the  custom  of  the  trade 
in  resp)ect  to  a  particular  commodity. 

Accordingly,  in  Newcomb,  Buchannan  &  Co.  v.  Cabell,  where  the 
question  being  as  to  title  of  a  certain  number  of  barrels  of  whisky 
sold  but  not  regauged,  the  sale  was  decided  to  be  absolute,  and  re- 
gauging  to  be  done  was  merely  to  enable  the  parties  to  make  a  final 
adjustment  of  their  accounts,  the  court  holding  it  not  to  be  true  that 
in  all  cases  of  sales  of  personal  property  without  delivery  the  right 
of  property  remained  in  the  vendor  until  the  quantity  is  ascer- 
tained. 

The  defendant  in  this  case  substantially  admits  he  agreed  to  take 
the  tobacco  upon  the  terms  and  at  the  price  proposed  by  plaintiff, 
with  a  reservation  of  the  right  to-inspect  the  five  missing  samples, 
and  proviso  that  the  tobacco  was  to  be  weighed  and  the  invoice  of 
the  net  weights  delivered  to  him. 

The  plaintiffs  in  their  reply  deny  there  was  such  reservation  in 
respect  to  the  samples  or  agreement  toreweigh  the  tobacco,  and  both 
issues  of  fact  were  properly  presented  to  the  jury  by  instructions  of 
the  court  and  found  against  the  defendant.  Moreover,  the  evidence 
shows  that  defendant  had  previously  seen  the  lot  of  tobacco,  and  was 
well  acquainted  with  all  of  it;  and  strong  evidence  he  purchased  the 
tobacco  without  such  reservation  is  afforded  by  the  fact  of  10  of  the 
hogsheads  prepared  for  auction  sale  that  day,  being  at  defendant's 
request  taken  off  the  brakes  and  put  back  with  residue  of  the  lot  of 
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63;  and  thou$:h  the  tobacco  in  question  was  individual  property  of 
plaintiffs  and  sold  privately,  it  is  manifest,  from  the  pleadings  of 
ooth  parties,  the  contract  was  made  with  reference  to  and,  as  we 
think  may  be  fairly  presumed,  with  knowledge  by  them  of  the  gen- 
eral and  uniform  custom  of  the  tobacco  trade  m  Louisville,  and  that 
they  intended  the  transaction  to  be  governed  thereby,  as  if  the  to- 
htuxo  had  been  sold  by  plaintiffs  as  commission  merchants  instead 
of  owners,  and  at  public  auction  instead  of  at  private  sale.  Conse- 
quently, in  absence  of  an  express  agreement  between  the  parties  in 
regard  to  the  manner  of  ascertaining  net  weight  of  tobacco  it  was 
competent  for  plaintiffs  to  show  that,  according  to  such  custom,  de- 
fendant, as  purchaser,  was  required  to  take  it  at  the  last  ascertained 
weight,  looking  to  plaintiffs  to  make  good  any  loss  or  diminution, 
and  duty  of  the  court  to  instruct  the  jury  upon  that  hypothesis,  as 
was  done. 

It  ap[>ears  from  the  evidence  that  on  the  day  of  sale  the  net  weight 
of  each  of  the  (>8  hogsheads,  and  all  of  thenj,  was  ascertained  and 
entries  thereof  on  the  books  of  plaintiffs  made,  as  well  as.  invoices 
prepared  ready  for  defendant,  wnich  latter,  being  in  the  nature  of 
warehouse  receipts,  would  have  entitled  him  to  delivery  of  the  to- 
bacco upon  presentation  of  them. 

There,  however,  seems  some  discrepancy  between  the  version  of 
the  parties  respectively  as  to  whether  a  note  was  to  be  executed  by 
defendant  for  the  toT^acco,  as  he  contends,  or  whether,  as  stated  by 
plaintiffs,  there  was  an  absence  of  any  agreement  in  that  particular, 
though  they  agree  the  tobacco  was  sold  on  a  credit  of  four  months. 
It  does  not,  however,  make  any  difference  which  version  be  true,  as 
regards  the  question  of  title  to  the  tobacco,  for  plaintiffs  would  have 
had  a  right  to  protect  themselves  in  case  of  nonpayment  of  the  pur- 
chase price. 

But  counsel  contends  it  was  not  competent  for  plaintiff^  to  read  to 
the  jury  extracts  from  their  warehoust;  books,  showing  the  original 
entries  on  June  22d,  in  reference  tc)  the  alleged  sale,  nor  to  exhibit  the 
unsigned  sale  notes  or  invoices  of  the  same  date.  It  seems  to  us,  in- 
dependent of  subsection  7,  section  606,  Civil  Code,  authorizing  a  per- 
son to  testify  for  himself  as  to  correctness  of  original  entries,  it  was 
competent  for  plaintiff  to  show  in  that  manner  they  had  complied 
with  the  conditions  or  terms  of  the  contract  of  sale  required  of  them, 
or  were  ready  to  do  so. 

It  seems  to  us  clear  that  the  parties  intended  the  transaction  to  be 
an  absolute  sale  of  the  tobacco,  and  defendant  was  thereby  vested 
with  title  to  the  property;  but  even  if  the  title  was,  according  to  fair 
construction  of  the  contract,  not  to  vest  until  the  quantity  of  tobacco 
and  certain  amount  of  purchase  price  were  asct»rtained,  it  was  so 
vested  when  those  things  were  done  by  plaintiffs  in  the  manner 
mentioned. 

It  w-as  error  in  the  court  to  permit  witnesses  to  give  their  opinion 
as  to  the  legal  effect  of  what  occurred  between  the  parties,  as  it  was 
to  instruct  the  jury  to  find  whether  plaintiffs  had  done  all  that  it  was 
material  for  them  to  do  by  terms  of  the  contract. 

Although  we  think  the  evidence  in  this  case  shows  a  sale  of  the 
tobacco  was  made,  and  title  was  thereby  vested  in  di'fendant,  and  he 
was  entitled  to  his  private  share  of  the  money  collected  on  open 
policies  of  insurance  which  plaintiffs  had  obtained  prior  to  their  sale 
to  defendant,  and  were  in  force  at  the  time  the  warehouse  was  de- 
stroyed by  fire,  the  amount  of  which,  it  appears,  was  $45,000.  For, 
in  language  of  the  several  policies,  the  insurance  was  obtained  by 
plaintiffs  on  "tobacco  in  hogsheads,  their  own,  or  held  by  them  on 
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account  of  others  where  they  are  legally  liable,  or  sold  but  not  €?€- 
livered,  contained  in  their  metal-roof  brick  warehouse." 

Whether  the  tobacco  in  question  was  such  as  plaintiflk  was  legally 
liable  for  or  not,  it  certainly  was  tobacco  **sold  but  not  delivered,"' 
in  meaning  as  well  as  language  of  the  different  policies.  For  that 
tobacco,  though  sold,  had  not  been  delivered,  either  constructively 
or  actually,  and  according  to  the  contract,  as  interpreted  by  plaint- 
iflfe  themselves,  they  could  not  deliver  it  until  the  weights  were 
ascertained  and  invoices  and  notes  made  out  and  tendered  to  de- 
fendant, nor  were  they  bound  to  deliver  it  until  payment  of  the  pur- 
chase price  or  execution  of  a  note  therefor  by  defendant. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  a 
new  trial  consisteftt  witii  this  opinion. 


NiSCHEN,  <feC.   V.  HaWES,  &C. 

(Filed  April  6,  1893— iVb<  to  be  reported. ) 

1.  Opening  of  public  roads — Pleadings — The  order  appointing  viewers  for  a- 
proposed  new  road  is  fatally  defective  unless  it  states  the  existence  of  one 
or  more  of  the  reasons  for  its  openin^if  required  by  the  statute;  and  the 
statement  of  such  reasons  in  the  written  petition  filed  for  the  opening  of 
such  road  does  not  cure  or  aid  the  defective  order. 

2.  Sanie — Road  through  orchard — The  county  court  can  not  order  a  road' 
open  through  an  orchard  without  the  consent  of  the  owner. 

An  orchard,  within  the  me/inin^  of  the  law,  is  a  collection  of  fruit  trees 
set  out  for  the  use  of  a  farm  or  other  purposes.  It  may  consist  of  only  fif- 
teen or  twenty  trees. 

H.  M.  Haskins  and  Sweeney,  Ellis  &  Sweeney  for  appellants. 
Joe  Haycraft  for  appellees. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

Jacob  Young  and  others,  living  in  Daviess  county,  filed  a  petition 
in  the  Daviess  County  Court  asking  for  the  establishment  of  a  new 
road  from  the  neighborhood  in  which  they  live  to  the  city  of  Owens- 
boro. 

On  the  filing  of  the  petition  an  order  was  made  appointing  view- 
ers, and  in  that  order  is  omitted  the  statement  of  one  or  mure  of  the 
reasons  for  opening  a  new  road  as  required  by  the  statute.  It  must 
appear  that  it  will  be  for  the  convenience  of  traveling  to  the  county 
seat,  public  warehouse,  ferry,  etc.,  and  a  failure  to  make  such  a 
statement  in  the  order  is  fatal  to  the  application,  as  has  been  re- 
peatedly decided  by  this  court.  It  is  contended  that  the  petition 
filed  by  the  applicants  is  sufficient,  and  must  be  regarded  as  a  part 
of  the  order,  and  when  considered  together  the  statute  is  complied 
with. 

The  order  is  the  foundation  of  the  complaint.  It  presenls  the 
cause  of  action,  and  the  record  must  show  that  the  application  was 
made  in  pursuance  of  the  statute.  The  application  may  be  made 
orally  or  in  writing;  and  if  orally,  it  will  not  do  to  say  that  the  ap- 
plicants stated  in  open  court  that  the  road  was  necessary  to  enable 
them  to  reach  their  county  seat,  or  that  it  would  be  of  great  conve- 
nience to  travel;  nor  will  a  writing  filed  with  the  application  stating 
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these  facts  be  sufficient— it  must  appear  in  tlie  order.    If  the  petition 
is  regarded  as  an  ordinary  action  for  relief,  there  is  a  failure  to  show 
or  aver  that  these  parties  live  in  the  n^igfhborhood  of  this  road  or 
have  any  greater  interest  than  one  in  a  remote  part  of  the  county;: 
and  while  the  proof  shows  them  to  be  directly  interested,  there  is  no 
cause  of  action  stated  in  the  petition.    If  fully  stated,  however,  there 
is  no  compliance  with  the  statute,  and  the  order  appointinj;:  viewers- 
is  defective.    Besides,  this  record  shows  that  the  road,  if  established,, 
will  run  through  the  appellant's  lot  and  cuts  off  a  part  of  his  orchard. 
What  constitutes  an  orchard  may  be  defined  to  be  a  collection  of 
fruit  trees  set  out  for  the  use  of  the  farm  or  for  any  other  purpose. 
It  is  not  necessary  that  there  should  be  fifty  or  one  hundred  trees. 
The  owner  may  not  have  land  enouofh  to  justify  an  orchard  of  more- 
than  fifteen  or  twenty  trees,  still  it  is  an  orchard,  and  by  the  express 
letter  of  the  statute  a  road  can  not  be  opened  through  it  without  the 
owner's  consent. 

This  Judgment  must  be  reversed  on  both  grounds  and  remanded, 
with  directions  to  dismiss  the  proceedings  without  prejudice,  that 
another  application  may  be  made  if  desired.  (Abney  v.  Brant,  1 
Bibb,  557;  Fletcher  v.  Fugate,  3  J.  J.  Marshall,  631.) 


Bill  v.  Burgess,  &c. 
{FUed  Aprils,  IS^JS—JVot  to  be  reported,) 

SnU  of  infants^  real  estate — -Jurisdiction— '7i\i^x^  land  held  by  a  father  for* 
life,  remainder  to  hifl  children,  is  sold  at  pablic  auction  by  the  father  for  an 
adequate  price,  a  court  of  chancery  has  no  authority  or  jurisdiction  to  enter 
an  order  conHrmin^;  such  sale  on  petition  filed  by  the  father  for  the  purpose, 
to  which  the  children  were  parties,  although  it  is  alleged  that  a  confirma- 
tion of  the  sale  was  to  the  interest  of  the  children,  and  that  the  price  ob- 
tained was  an  advantageous  one.  .  The  title  of  the  infanta  can  not  be 
conveyed  by  such  a  sale  or  proceeding.  It  can  be  conveyed  only  by  a  sale- 
made  by  order  of  a  court  of  equity  in  the  manner  authorized  by  statute. 

H.  C.  Phiessen  for  appellant. 
Leslie  T.  Applegate  for  appellees. 
Appeal  from  Kenton  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pry  or. 

Samuel  Burgess  owned  a  life  estate  in  a  lot  of  ground  in  the  city 
of  C(Wington,  the  remainder  interest  being  vested  in  his  children. 
He  sold  the  lot  to  J.  L.  Bill  for  a  specified  price,  and,  so  far  as  this- 
record  shows,  for  its  full  value 

The  sale  was  made  at  puhlic  outcry  to  the  highest  bidder,  but 
whether  or  not  there  was  any  competition  in  the  bidding  does  not 
appear.  After  this  sale  the  life  tenant,  the  father,  filed  his  petition 
in  equity  against  his  children  and  the  purchaser,  asking  that  the  sale 
be  confirmed  on  the  ground  that  it  sold  for  its  full  value,  and  that  it 
was  to  the  interest  of  his  children  that  the  purchase  by  Bill  should 
be  sanctioned  by  the  chancellor,  and  a  Judgment  was  so  entered. 

We  know  of  no  provision  of  the  statute  aiuthorizing  such  a  pro- 
ceeding, and  if  approved  by  this  court  it  would,  in  effect,  repeal  the 
statutes  regulating  the  sale  of  infants  real  estate  and  remainder  in- 
terests. 


42  SWOPE,    &C.    V.    SHAKER. 

It  is  never  difficult,  and  particularly  where  the  life  tenant  is  the 
parent,  to  show  that  his  action  in  selling  is  for  the  interest  of  all  par- 
ties, and  the  children  divested  of  title  without  having  the  supervis- 
ion of  the  chancellor  in  the  direction  and  disposal  of  the  infants, 
estate. 

While  thisris  a  remainder  interest,  and  a  reinvestment  is  sought  of 
the  proceeds,  still  it  is  a  proceeding  authorized  by  statute,  and  its 
provisions  must  be  followed.  The  chancellor  has  the  power  to  sell 
by  reason  of  the  stafUte,  but  he  has  no  right  to  approve  a  sale  already 
made,  for  then  the  court  becomes  subordinate  in  its  power  or  Juris- 
diction to  that  of  the  life  tenant,  and  surrenders  the  mode  and  terms 
of  sale  to  him,  and  while  subject  to  the  court's  approval  it  is  such  a 
loose  and  anomalous  proceeding  as  can  not  be  authorized,  for  if  it 
was  the  only  controversy,  where  the  life  tenant  sells,  will  be — ^as  be- 
•tween  himself  and  the  infants--was  the  sale  beneficial. 

The  chancellor  must  render  the  judgment  of  sale.  It  must  be  made 
by  his  commissioner  or  some  one  appointed  to  sell,  over  whom  the 
court  has  control,  and  with  whom  the  court  can  advise  as  to  the  pro- 
priety of  confirming  the  order  of  sale. 

The  judgment  is  reversed  and  remanded,  with  directions  to  dis- 
miss the  petition. 


SwoPE,  &c.  V.  Shafer. 

(Filed  April  11,  1893— iVb/  to  be  reported.) 

Ejectment — tvidence — The  finding  of  the  jury  in  this  Hction  of  ejectment, 
that  the  plamtifiFs  had  neither  a  paper  nor  a  possessory  title  to  the  land  in- 
volved, is  supported  by  some  evidence  and  "vrill  not  be  distnrbed,  there  being 
x\o  error  in  the  instructions. 

E.  W.  Hawkins  and  O'Hara  &  Bryan  for  appellants. 
Nelson  <&  Desha  for  appellee. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Judire  Lewis. 

This  is  an  action  of  ejectment,  plaintiffs  claiming  under  a  patent 
to  Reuben  Taylor,  the  south  line  of  which  calls  to  run  with  the  north 
line  of  two  tracts  previously  patented  to  Mo3by,  under  which  de- 
fendant claims.  Therefore,  whether  -the  parcel  of  land  in  dispute 
lies  within  the  Mosby  patent  boundary  is  a  material  question,  ^nd 
upon  that  single  issue  the  jury  at  the  first  trial  found  for  defendant. 
But  on  appeal  the  judgment  then  rendered  was  reversed  upon  the 
ground  that  plaintiffs  were  entitled  to  an  instruction  based  upon 
their  alleged  possession  long  enouafh  to  give  them  title,  irrftspeclive 
of  the  actual  location  of  the  Mosby  line.  (12  Ky.  Law  Rkp.,  851.) 
So  that  if  the  jury  was  fully  and  properly  instructed  in  that  respect 
the  judgment  now  appealed  from,  being  again  in  favor  of  defend- 
ants, will  have  to  be  affirmed. 

The  transcript  is  so  badly  made  out  there  is  some  difficulty  in 
determining  certainly  which  of  the  instructions  asked  by  the  parties 
were  griven  and  which  were  refused,  and  indeed  as  to  the  one 
marked  H  we  are  wholly  unable  to  say  whether  it  was  given  or  not. 
However,  we  conclude  instructions  numbered  from  one  to  five  were 
j^iven,  inasmuch  as  that  fact  was  made  a  ground  for  new  trial.   And 
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«ach  being  the  case,  we  are  of  the  opinion  the  issue  whether  plaintiffs 
beld  possession  and  claimed  ap  to  a  boundary,  including  the  land  in 
controversy,  long  enough  to  acquire  a  possessory  title,  was  so  fully 
presented  to  the  Jury  they  could  not  have  misunderstood  it.  And 
as  they  found  by  the  verdict  that  plaintiffs  had  neither  a  paper  nor 
possessory  title  to  the  land,  and  there  is  evidence  conducing  to  sup- 
port that  verdict,  the  judgment  is  affirmed. 


Price  v.  Commonwealth. 
{Filed  April  8,  1893— iVb<  to  be  reported.) 

1.  Criminal  law — Inslntciiom — On  the  trial  of  appellant  for  willfnl  and 
felonious  shooting  and  wounding,  an  instrnotion  followinf<  the  lan^^nage  of 

.the  indictment  was  not  erroneons  because  it  failed  to  embody  the  law  of  self- 
defense,  when  the  right  of  the  defendant  in  that  respect  was  fally  set  out  in 
other  instructions  given. 

2.  Same — Even  if  the  language  used  by  the  CommomueaWC s  attorney  in  his  argu- 
ment to  the  Juiy  vrtis  improper,  it  could  not  have  inflamed  the  passion  or 
aroused  the  prejudice  of  the  jury,  since  they  imposed  upon  the  defendant 
the  lowest  penalty  allowed  under  the  instructions,  and  their  verdict  of  guilty 
18  sustained  by  the  evidence. 

A.  E.  Ck)le  &  Sons  for  appellant. 
W.  J.  Hendrick  for  appellee. 

Appeal  from  Mason  Circuit  (>)urt. 
Opinion  of  the  court  hy  Judge  Hazelrigg. 

The  appellant  was  convicted  of  the  crime  of  willfully  and  felo- 
niously shooting  and  wounding  one  Stockdale,  and  complains  of  two 
errors  committed  to  his  prejudice  and  affecting  his  substantial  rights: 
First,  the  court  erred  in  giving  instruction  No.  1;  and,  second,  it 
was  misconduct  in  the  attorney  for  the  State  to  have  made  certain 
statements  to  the  jury  in  his  argument. 

With  regard  to  the  instruction  complained  of  it  will  be  observed 
that  it  is  in  the  language  of  the  indictment.  The  law  of  self-defense 
was  not  given  therein,  but  the  conditions  upon  which  the  jury  were 
allowed  to  find  the  defendant  guilty  made  it  impossible  to  so  find  if 
they  believe  he  acted  in  self-defense;  and,  moreover,  in  instruction 
No.  7  the  accused  was  given  the  right  *'to  stand  and  defend  himself, 
and  the  right  to  act  on  appearances,  and  although  the  danger  to  him 
was  not  real,  yet  if,  at  the  time  he  shot  Stockdale,  he  believed,  or 
had  reasonable  grounds  to  believe,  that  he  was  in  immediate  danger 
of  loss  of  life  or  great  bodily  harm  at  the  hands  of  Stockdale,  he 
had  the  right  to  shoot,"  etc. 

In  No.  8  this  is  substantially  repeated  and  at  greater  detail. 

In  other  instructions  the  question  of  sudden  heat  and  passion,  or 
wounding  in  sudden  affray,  were  properly  submitted  to  the  jury, 
and  we  think  the  whole  law  of  the  case  was  properly  given. 

The  language  of  the  aitorney  for  the  Commonwealth,  in  his  speech 
to  the  jury,  is:  '*That  the  accused  was  a  terror  to  all  the  citizens  of 
Maysville;  that  he  ought  to  be  sent  to  the  penitentiary;  that  he  was 
an  assassin;  that  Stockdale  had  been  elected  chief  of  police  after  the 
death  of  the  lamented  Capt.  Heflin  in  preference  to  all  others." 
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This  language  was  objected  to,  but  what  action,  if  any,  was  taken 
by  the  court  is  not  stated  in  the  record. 

The  proof  discloses  that  Stoclsdale  was  sitting  in  a  chair  near  his 
door  opening  on  the  street,  late  at  night,  when  the  accused  passed 
him  going  toward  his  own  house,  a  few  yards  further  on.  The  pros- 
ecuting witness  swears  that  after  the  defendant  passed  he  turned  and 
fired  two  shots,  one  of  which  toolc  effect  in  his  body;  witness  then 
returned  the  tire. 

The  accused  says  he  passed  Stockdale,  and  after  going  a  short  dis- 
tance he  turned  his  head  round  over  his  shoulder,  for  he  was  afraid 
of  him,  when  Stockdale  raised  out  of  his  chair  and  fired;  he  then 
turned  round  and  fired  back,  when  Stockdale  fired  again,  striking 
accused  in  the  chin. 

The  accused  was  somewhat  corroborated  by  his  mother  and  an- 
other witness,  but  the  jury  heard  and  were  the  judges  of  the  testi- 
mony, and  doubtless  believed  from  the  circumstance  that  the  accused 
was  wounded  in  front;  that  he  turned  and  first  shot  at  Stockdale; 
and  we  can  not  say  that  the  testimony  does  not  justify  this  conclu-, 
sion.  If  so,  he  was  guilty  from  the  proof,  and  as  he  got  the  lowest 
penalty  allowed  under  the  instructions  and  the  law,  we  do  not  see 
that  the  speech  of  the  Commonwealth's  attorney  had  the  eflfect  of 
inflaming  the  passion  or  of  arousing  the  prejudice  of  the  jury. 

Judgment  atfirmed. 


TixsLEY  V.  Boss. 
(Filed  April  27,  1893-JVb<  to  be  reported.) 

1.  Pleadings — Failure  to  rejoin — In  an  action  by  plaintiff  to  recover  logd 
allefj^ed  to  have  been  taken  by  defendant,  the  defendant  claimed  that  the 
log6  were  hie.  having  been  cnt  from  land  belonging  to  him.  The  plaintiff 
in  his  reply  alleged  that  he  and  those  under  whom  he  claimed  had  held 
possession  of  said  lapd  for  forty  years.  The  defendant  filed  no  rejoinder 
to  this  reply.  Held — That  the  failure  of  defendant  to  deny  the  plaintiff^s 
alleged  adverse  possession  of  the  land  by  rejoinder  was  no  admission  of  the 
truth  of  such  allegation. 

2.  Interference  betiveen  patents— Special  findings  by  jury — On  the  trial  below, 
involving  title  to  land  covered  by  a  senior  and  a  junior  patent,  the  court 
asked  the  jury  to  make  two  iindint^s:  No.  1.  *'I8  the  land  »  «  $ 
covered  by  the  junior  patent?"  .  No.  2.  *'Is  it  covered  by  the  senior  patent?" 
The  response  was  yes  to  each  question,  and  thereupon  the  court  rendered  a 
judgment  in  accordance  with  the  findinfi^.  field — That  while  special  find- 
inf;s  have  been  abolished  by  the  Code,  there  was  no  error  in  the  judgment 
rendered,  since  it  was  clearly  authorized  by  the  proof. 

Edward  W.  Hines  and  E  R.  Weir,  jr.,  for  appellant. 

Wm.  Lindsay  for  appellee. 

Appeal  from  Muhlenberpr  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  to  recover  certain  loers  alleped  to  have 
been  taken  from  the  plaintiff  by  the  defendant.  The  defense  was 
that  the  land  upon  which  the  logs  were  cut  belonged  to  defendant, 
and  he  had  the  right  to  the  logs.  The  reply  is,  that  it  belonged  to 
the  plaintiff,  and  that  he  and  those  under  whom  he  claimed  had 
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held  the  possession  adversely  to  all  the  world  for  forty  years.  There 
was  no  rejoinder  to  the  reply  and  the  ctuse  went  to  trial,  resulting  in 
a  verdict  for  the  defendant. 

It  is  insisted  that  the  failure  to  rejoin  and  denying  the  adverse 
possession  entitled  the  plaintiff  to  recover.  We  think  not.  This 
was  not  an  action  for  breaking  the  dose,  but  an  action  to  recover  cer- 
tain logs  in  the  possession  of  the  defendant,  to  which  the  plaintiff 
claimed  title. 

It  is  true  the  right  of  property  was  finally  determined  by  showing 
that  the  land  belonged  to  the  defendant,  and  this  could  have  been 
done  on  a  simple  denial  of  plaintiff's  right  to  recover,  averring  title 
in  the  defendant,  and  regarding  the  action  as  ono  of  trespass  qiiare 
clausum  /regit,  the  defendant  alleged  that  he  took  the  \og^  from  his 
own  land,  and  the  plaintiff  traversed  this  allegation  by  saying  only 
that  it  was  his  land.  The  fact  that  he  pleaded  the  character  of  his  title, 
whether  by  adverse  possession  or  by  a  deed  from  another,  did  not 
require  a  rejoinder.  It  was  an  averment  of  ownership  by  one  and  a 
denial  by  the  other,  and  on  this  issue  the  case  was  tried. 

On  the  trial  it  appears  that  the  land  from  whiQh  the  logs  were  cut 
was  covered  by  a  patent  junior  in  date  to  the  patent  under  which  the 
defendant  claimed,  both  patents  covering  the  land  from  which  the 
timt)er  was  taken. 

The  plaintiff  proved  a  possession  of  an  adjoining  tract  by  himself 
and  those  under  whom  he  claimed  for  forty  years,  and  that  the  land 
in  dispute  was  claimed  and  held  as  a  part  of  this  tract  for  near  the 
same  period.  There  is  about  fifty  acres  of  land  in  the  lap,  and  if 
there  had  never  been  any  posseasion  under  the  elder  patent  the 
claim  of  the  plaintiff  might  he  sustained. 

The  fifty  acres,  or  the  land  from  which  the  timber  was  taken,  is 
uninclosed  land  and  covered  by  the  elder  patent.  In  testing  the  title 
to  the  defendant  it  clearly  appears  that  one  Lechers,  from  whom  or 
through  whom  the  defendant  claims,  had  the  actual  possession  of 
the  land  within  this  elder  patent,  and  claimed  it  as  his. 

The  claim  of  Lechers  is  sustained  by  several  witnesses,  who  had 
lived  near  the  land  for  half  a  century,  and  about  this  claim  there  is 
no  controversy  except  the  assertion  of  claim  by  the  plaintiff  and 
the  occasional  use  of  timber  from  the  disputed  territory.  On  this 
proof  the  court  asked  the  jury  to  make  two  finding:  No.  1.  Is  the 
land  from  which  the  timber  was  cut  covered  by  the  junior  patent? 
The  jury  responded  '"yes."  Is  it  covered  by  the  senior  patent?  The 
response  was  *'yes."  Whereupon  the  court  adjudged  for  the  defend- 
ant. 

It  is  claimed  that  as  special  findings  have  been  abolished  this  was 
error.  While  the  provision  of  the  Code  in  regard  to  special  findings 
has  been  repealed,  we  see  no  error  in  this  judgment  when  it  clearly 
appears  that  the  land  from  which  the  timber  was  cut  was  covered 
by  the  elder  patent,  and  that  improvements  were  made  and  posses- 
sion held  by  the  vendors  of  the  defendant  within  the  elder  patent, 
and  the  land  being  uninclosed  the  title  of  the  defendant  must  pre- 
vail. 

Judgment  affirmed. 
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BiLEY  V.  (Commonwealth. 
(Filed  April  27,  1898.) 

1,  Criminal  lav — Instruction  restticting  defendant's  right  of  self-defense — The 
evidence  in  this  case  did  not  anthorize  the  coart  to  ^ive  any  instraotion  re- 
stricting defendaut^R  ri^^ht  to  rely  upon  the  plea  of  self-defense  on  the 
ground  that  he  **  provoked  ''  the  difficalty. 

The  instraction  given  by  the  coart  so  restricting  defendant's  right  ta 
plead  self-defens6  was  erroneous  and  misleading  in  that  it  clearly  intimates, 
if  it  does  not  in  fact  assume,  that  the  acts  of  the  defendant  immediately  be- 
fore the  shooting  by  him  of  deceased  were  ''wrongful  acts  then  and  there 
done  by  him." 

2.  Same — Evidence — Where  the  evidence  shows  that  the  deceased  had  used 
threatening  language  towards  the  accused,  of  which  the  latter  had  been  in- 
formed, and  there  was  evidence  tending  to  show  that  he  had  sought  the  ac- 
cused in  anger,  and  the  Commonwealth  was  allowed  to  show  that  he  had  na 
pistol  on  his  person  when  shot  by  the  accused,  evidence  showing  a  well-known 
habit  of  deceased  of  carrying  a  pistol,  and  his  reputation  as  a  man  of  a. 
violent  and  ugly  temper,  was  competent. 

Butler  Hawkins,  Nelson'A  Desha  and  John  S.  Roebuck  for  appel- 
lant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Upon  an  indictment  against  him  for  murder  Thomas  Riley  was 
convicted  of  manslaughter  and  sentenced  to  confinement  in  the  pen- 
itentiary for  the  term  of  five  years. 

On  appeal  to  this  court  he  complains,  firsi^  of  so  much  of  instruc- 
tion No.  4  as  sought  to  restrict  and,  as  he  alleges,  destroy  his  right  of 
self-defense. 

'  After  giving  the  usual  inntructions  on  that  subject  the  court  added, 
this  modification:  *'If  the  jury,  however,  believe  from  all  the  evi- 
dence that  immediately  before  the  shooting  the  defendant,  by  his 
own  wrongful  acts,  then  and  there  done  by  him  to  the  said  Chas.  J. 
Jungerman,  caused  the  said  Jungerman  to  believe  and  give  him  rea- 
sonable grounds  to  in  erood  faith  believe  that  the  said  Jungerman 
was  in  immediate  danger  of  losing  his  life  or  of  suffering  great  bod- 
ily harm  at  the  hands  of  said  defendant,  and  that  said  Jungerman,. 
while  so  believing,  used  toward  defendant  such  necessary,  or  appar- 
ently necessary,  means  as  were  at  hand  to  protect  himself  from  such 
impending  peril,  and  in  so  doing  put  the  defendant  in  danger,  or 
apparent  danger,  then  the  defendant  may  not  avail  himself  of  such 
danger,  or  apparent  danger,  to  excuse  himself  in  taking  the  life  of.* 
said  Jungerman." 

Even  if  this  were  a  case  in  which  an  instruction  of  this  character 
should  have  been  given,  the  form  of  it  is  objectionable  and  mislead- 
ing.   It  clearly  intimates^  if  it  does  not  in  fact  assume,  that  the  acts- 
of  the  defendant,  immediately  before  the  shooting,  were  **wrongful 
acts  then  and  there  done  by  him"  to  the  deceased,  and,  moreover, . 
the  state  of  case  in  which  he  is  deprived  of  the  right  to  defend  him- 
self from  impending  danger  is  made  to  depend  on  the  jury's  belief 
from  the  evidence,  or  a  preponderance  thereof,  and  not  on  the  evi- 
dence to  the  exclusion  of  a  reasonable  doubt.    (Allen  v.  Commons- 
wealth,  86  Ky.,  642.) 
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But  this  is  decidedly  not  a  case  in  whiclisuch  an  instruction  should 
have  t)een  given  in  any  form.    There  is  no  evidence  whatever  to* 
justify  it.    The  defendant  did  not  seek  or  bring  on  the  ditHculty  or 
'^provoke"  it.    So  far  as  the  proof  on  this  trial  shows  he  committed 
no  act  by  which  he  robbed  himself  of  the  right  of  self-defense. 

We  do  not  think  that  in  this  case  the  instruction  asked  for  by  the 
defendant  and  refused  by  the  court,  on  the  subject  of  defendant's 
right  to  pursue  the  deceased,  should  have  been  given.  The  testi- 
mony does  not  in  fact  show  pursuit.  It,  however,  appears  that  the 
defendant  came  out  of  the  hallway,  where  he  had  been  violently 
assaulted  and  seriously  wounded  on  the  head  by  the  deceased,  after 
the  deceased  cauje  out,  but  aft<^r  coming  out  and  before  drawing  hia 
pistol  he  stopped  and  was  standing  still,  when  the  deceased  rushed 
on  him  from  behind  a  base.  The  whole  transaction  occupied  but  a 
few  moments  of  time;  nor  do  we  think  that  this  is  a  case  in  which 
the  instruction  should  have  been  given  requiring  the  defendant  to- 
seek  some  ''reasonable  means  of  escape  from  the  impending  peril" 
before  using  the  necessary,  or  apparently  necessary,  means  at  hand  to 
protect  himself. 

The  undisputed  fact  is  that  the  deceased  first  assaulted  the  accused 
with  a  cane  and  seriously  wounded  him.  When  he  became  conj^cious 
after  the  blow  he  came  forward  and  out  of  the  house,  as  he  had  the 
right  to  do.  It  might  have  occurred  to  the  jury  that  the  instruction 
required  the  defendant  to  flee,  or  do  some  equally  cowardly  act  not 
in  keeping  with  tiie  right  of  self-defense,  and  not  in  fact  required  by 
any  just  principle  of  law. 

The  defendant  complains  also  because  he  was  not  allowed  to  show 
the  well-known  habit  of  deceased  as  to  carrying  a  pistol  just  prior  to 
the  shooting,  and  that  his  reputation  was  that  of  a  violent  man  with 
an  ugly  temper. 

On  the  authority  of  Payne  v.  Commonwealth,  1  Met.,  379,  we 
think  this  testimony  was  admissible.  The  deceased  had  used  threat- 
ening language  toward  the  defendant,  of  which  he  had  been  in- 
formed, and  there  was  some  proof  tending  to  show  that  he  had 
sought  him  in  anger,  and  the  (Commonwealth  was  allowed  to  show 
that  he  had  no  pistol  on  his  person  at  the  time  of  the  fatal  rencoun- 
ter. 

In  view  of  all  the  facts  in  this  case  we  think  it  was  competent  to 
show  that  the  deceased  was  a  man  of  violent  temper,  and  was  in  the 
habit  of  carrying  concealed  weapons  just  prior  to  the  shooting. 

We  think  that  the  testimony  of  Helm,  showing  the  feeling  and 
mental  condition  of  the  deceased  at  or  near  the  time  he  had  the  talk 
with  Blakely,  brought  out  by  the  defendant,  was  competent.  It 
was  closely  interwoven  with  the  Blakely  interview,  and  formed  a 
part  of  the  transaction. 

For  the  error  in  giving  the  instruction  named,  and  in  excluding 
the  testimony  indicated,  the  judgment  is  reversed  and  cause  re- 
manded, with  instructions  to  proceed  in  accordance  with  this  opin- 
ion. 


Moore,  &c.  v.  Reynolds. 
(Filed  April  29,  1893— iVb<  to  be  reported.) 

Homestead — Evidence — Tha  evidence  phows  that  the  appellee  made  ooly  a 
▼ery  amall  payment  on  land  he  is  now  olaiming  as  hin  homestead  before  appel- 
lants became  bound  as  his  sureties  on  a  note,  which  they  were  required  to 
pay  as  such  ;  that  subsequently  he  made  a  larger  payment  on  it  and  erected^ 
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improvements  thereon,  and  that  he  did  not  remoye  to  or  oooapy  it  as  a 
homestead  until  long  after  the  sureties'  liability  was  incurred  ;  therefore,  he 
<oan  not  claim  that  the  land  is  exempt  as  a  homestead  against  the  debt  he 
•owes  appellants. 

J.  A.  Violett  for  appellants. 

Jno.  W.  &  Harry  Bodman  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judg^e  Lewis. 

Moore  &  McDonald  brous:ht  this  action  to  recover  of  Reynolds 
^489.75,  amount  of  a  note  they  had  been  compelled  to  pay  as  his 
2  [Sureties;  and  upon  grounds  stated  in  their  petition  an  attachment 
^  was  issued  and  levied  upon  a  tract  of  land  containing  forty-eigfht 
acres  as  security  for  satisfaction  of  the  judgment  sued  for.  Thouo:h 
upon  final  hearing  judg:nient  was  rendered  for  amount  of  the  de- 
mand, the  attachment  was  discharged,  and  whether  properly  done 
is  the  main  question  on  this  appeal. 

The  evidence  is  entirely  satisfactory  to  us  that  Reynolds  had,  pre- 
vious to  commencement  of  the  action,  sold,  conveyed  or  otherwise 
disposed  of  hia  property  with  fraudulent  intent  to  cheat,  hinder  or 
delay  his  creditors;  and  as  that  ground  of  the  attachment  was  estab- 
lished the  lower  court,  we  suppase,  made  the  order  discharging  it 
upon  the  belief  the  land  levied  upon  was  exempt  as  a  homestead. 

It  appears  that  in  September,  1889,  Reynolds  purchased  the  land, 
agreeing  to  pay  therefor  $375,  and  as  shown  by  a  receipt  of  the  ven- 
dors' attorneys  he  paid  on  the  9th  of  that  month  $90  of  the  purchase 
price.  The  original  note,  in  which  Moore  &  McDonald  were  his 
.sureties,  was  executed  also  in  September,  1889,  probably  subsequent 
to  purchase  of  the  land  and  payment  of  the  $90;  and  Reynolds  al- 
leRes  in  his  answer,  and  also  testifies  as  a  witness,  he  put  improve- 
ments on  the  land  of  the  value  of  $75  prior  to  execution  of  the  note 
by  himself  and  sureties.  But  a  disinterested  witness  testifies  the 
improvements  were  not  made  until  November,  1889,  and  for  obvious 
reasons  he  must  be  believed. 

It  appears  from  a  receipt  of  the  same  attorneys  that  Reynolds 
made  another  payment  on  the  land  of  $100  in  December,  1889.  The 
balance  of  the  purchase  price  is,  however,  yet  unpaid,  and  a  superior 
lien  therefor  of  course  exists  on  the  land  which  has  not  been  con- 
veyed by  the  vendor. 

It  is  fully  shown  that  Reynolds  did  not  remove  to  and  occupy  the 
land  as  a  homestead  until  November  or  December  after  creation  of 
the  debt  to  the  bank,  for  which  Moore  &  McDonald  became  bound 
AS  his  sureties. 

The  evidence  makes  it  very  plain  that  the  predetermined  purpose 
and  scheme  of  Reynolds  was  to  purchase  the  forty-eisrht  acres  of 
land  and  pay  for  it,  not  with  proceeds  of  a  homestead  sold  by  hijn, 
but,  to  a  great  extent  if  not  altogrether,  with  the  money  borrowed 
from  the  bank,  the  burden  of  repaying  which  he  intended  to  fall  on 
his  sureties. 

They  both  testify  he  informed  them  he  intended  to  so  apply  the 
money,  and  induced  them  to  become  bound  as  his  sureties  by  an  assur- 
ance he  had  about  $2,000  worth  of  goods  and  other  assete  which  he 
would  apply  to  pay  off  the  bank  debt  when  due;  but  instead  of  doing  so 
he  fraudulently  sold  and  disposed  of  all  of  his  personal  property  sub- 
ject to  execution,  so  that  the  only  means  they  have  or  reimbursing 
themselves  at  all  is  by  subjecting  the  forty-eight  acres  of  land  to  the 
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extent  it  will  be  sufficient  for  that  purpose.  To  deny  them  that  relief 
would,  it  seems  to  us,  be  making  the  homestead  law  a  pretext  and 
means  for  perpetration  of  barefaced  fraud. 

In  our  opinion  the  land  in  question  should  'be  subjected  to  pay  the 
debt  of  the  plaintiff  in  this  case,  after  the  purchase  money  has  been 
paid  to  the  vendor,  and  the  judgment  is  reversed  and  cause  remanded 
for  such  proceeding. 


White,  jr.'s,  adm'r  v.  L.  <fc  N.  R.  R.  Co. 
LFiled  April  29, 1893— iVb<  to  be  reported.) 

Neghct — PUadings — Peremptory  instructions — Where  the  answer  of  the  rail- 
road alleges  that  the  death  of  plaintiff's  intestate  was  not  caused  by  its  neg- 
lect, bat  by  the  oontribntory  neglect  of  the  deceased,  and  the  plea  of 
contribntory  nej^lect  >8  admitted  by  the  plaintiff's  failure  to  reply,  a  per- 
emptory instrnction  for  defendant  is  proper. 

Thos.  H.  Hines  and  J.  A.  Scott  for  appellant. 
John  W.  Rodman  for  appellee. 
Appeal  A*om  Franklin  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant,  as  administrator  of  John  White,  deceased,  brought 
suit  agrainst  the  appellee,  charging  it  with  having  killed  his  intestate 
by  willful  neglect,  caused  by  running  over  him,  from  which  he  died 
immediately.  The  answer  denied  that  the  deceased  was  killed  by  the 
willful  neglect  or  any  neglect  of  the  appellee.  It  also  alleged  that 
the  deceased  had  no  wife  or  child.  The  appellant  did  not  deny  this 
allegation,  but  amended  his  petition,  relying  on  ordinary  neglect. 
The  answer  also  alleged  that  said  White's  death  was  caused  by  his 
contributory  negligence. 

The  facts  alleged  constitute  a  clear  case  of  contributory  negligence 
and  that  the  deceased  come  to  his  death  thereby  and  that  the  al- 
leged f^<^ts  are  true  is  admitted  by  the  failure  to  deny  them,  and 
which  prevents  a  recovery  by  the  appellant.  Therefore,  the  per- 
emptory instruction  to  find  for  the  appellee  was  correct. 

The  Judgment  is  affirmed. 


Taylob,  Ac.  v.  Commonwealth. 
{Filed  April  29, 181W0 

Obtaining  money  dy  false  statement  or  token — The  appellant,  by  nsing  a  letter 
with  a  letter  head  on  which  he  was  falsely  represented  as  a  dealer  in  mer- 
obandise,  and  on  which  he  wrote  an  order  for  floor,  falsely  pretended  to  be 
a  regular  and  ebtablished  dealer  in  merchandise,  and  thereby  frandolently 
obtained  property  of  another  on  credit,  which  he  conld  not  have  done  other- 
wise, and  is,  therefore,  gnilty  of  the  offense  of  obtaining  property  by  a  false 
statement  or  token,  etc. 

The  Bubseqaent  payment  for  the  floor  by  appellant's  father  did  not. 
condone  the  offense. 

vol.  15—4 
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Ewell  <&  Smith  for  appellants. 
W.  J.  Hendrick  for  appellee. 
Appeal  from  Laurel  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Lewis. 

In  the  indictment  under  which  he  was  convicted  appellant  is 
charged  with  the'  offense  of  obtaining:  money  and  property  under 
false  pretenses,  committed  in  the  following  manner:  That  he,  John 
Storms,  and  E.  B.  Storms  conspired  and  confederated  to  defraud 
and  obtain  flour  and  meal  from  the  firm  of  Galloway  &  Burnam, 
dealing  by  wholesale  therein  at  Paint  Lick,  and  for  that  purpose 
did  make,  forge  and  print  the  following  words  and  figures  on  paper 
in  the  style  of  a  business  letter  head,  viz : 

"  Office  of  E.  B.  Taylor, 

Dealer  in 

Dry  Goods,  Clothing,  Boots  and  Shoes,  Family  Groceries,  Furniture, 

Etc., 
Six  Miles  West  on  Laurel  River,  Corbin,  Ky.," 

When  in  fact  no  such  firm  as  E  B.  Taylor  existed  at  the  time,  and 
said  E.  B.  Taylor  was  not  a  dealer  in  any  of  the  articles  named  in 
the  letter  head  ;  that  after  said  false  letter  head  was  made  the  de- 
fendants did,  on  February  2,  1893,  and  in  furtherance  of  said  con- 
spiracy, willfully  and  felloniously,  and  for  the  purpose  of  fraudulently 
oDtaining  money  and  property  from  Galloway  <fe  Burnam,  with  an 
order  to  them  as  follows : 

**  Office  of  E.  B.  Taylor, 

Dealer  in 

Dry  Goods,  Clothing,  Boots  and  Shoes,  Family  Groceries,  Furniture, 

Etc., 
Six  Miles  West  on  Laurel  Kiveri  Corbin,  Ky. 

**  Keaby,  Ky.,  4-2,  1892. 
**  Messrs.  Galloway  &  Burnam  : 

'*  You  will  please  send  me  the  following :  600  pounds  best  flour 
and  10  bushels  of  corn  meal.    Ship  to  Lilly,  Ky. 

**  Yours  respectfully, 

**E.  B.  Taylor. 
'*  I  will  refer  you  to  \V.  W.  Storms,  Keary.    Please  send  on  30 
days'  time." 

It  is  further  charged  that  said  order  was  forwarded  by  mail  to 
Galloway  &  Burnam,  at  Paint  Lick,  for  the  purpose  aforesaid,  and 
thereby  defendants  obtained  and  Galloway  &  Burnam  were  induced 
and  did  send  to  the  address  of  E.  B.  Taylor  the  quantity  of  flour 
^nd  meal,  as  requested  in  said  order  and  of  the  value  of  $17.25. 

The  evidence  fully  supports  the  statements  contained  in  the  indict- 
ment; and  the  only  question  is  whether  the  facts  so  alleged  and 
proved  constitute  an  otfense  for  which  appellant  can  be  punished. 

Section  2,  article  13,  chapter  29,  General  Statutes,  provides  as  fol- 
lows :  "If  any  person,  by  any  false  i>retense,  statement  or  token, 
with  intention  to  commit  a  fraud,  obtain  from  another  money,  prop- 
erty or  other  thing  which  may  be  the  subject  of  larceny,  or  if  he 
obtain,  by  any  false  pretense,  statement  or  token,  with  like  inten- 
tion, the  signature  of  another  to  a  writing,  the  false  making  whereof 


L 


BARNARD    V.    COMMONWEALTH.  5 1 

^ould  be  forgery,  he  shall  be  confined  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years.'' 

"A  false  pretense  is  such  a  fraudulent  representation  of  an  existing 
or  past  fact  by  one  who  knows  it  not  to  be  true  as  is  adapted  to  in- 
duce the  person  to  whom  it  is  made  to  pa,rt  with  something  of 
value."    (Section  151,  volume  1,  Bishop  on  Criminal  Law.) 

The  fact  falsely  represented  in  this  case,  and  which  was  intended 
And  adapted  to  and  did  induce  Galloway  «k  Burnam  to  part  with 
their  flour  and  meal,  was  that  E.  B.  Taylor  had  an  establish ujent  for 
the  purpose  and  was  then  and  there  a  merchant  and  dealer  in  the 
articles  mentioned  in  the  letter  head.  Without  that  letter  head  Gal- 
loway &  Burnam  would  not  have  parted  with  their  property,  nor 
^ould  the  defendants  have  obtained  it,  as  was  done,  without  a  cash 
payment.  For,  by  that  token  or  statement,  eitiier  of  which  may  be 
regarded  as  within  meaning  of  the  statute,  Galloway  &  Burnam  were 
inquced  to  believe  E.  B.  Taylor,  a  stranger  to  them,  would  pay  them 
for  their  property  at  the  time  indicated,  and,  consequently,  to  give 
him  credit  therefor,  which  it  fully  appears  they  would  not  have 
•otherwise  done.  We  have  thus  a  case  where  a  person,  by  falsely  pre- 
tending to  be  a  regular  and  established  dealer  in  dry  goods  and  other 
articles  usually  kept  by  a  regular  merchant,  has  fraudulently  ob- 
tained the  property  of  another,  and  is,  therefore,  guilty  of  the  offense 
described  in  the  statute  quoted,  for  the  letter  head,  independent  of 
the  mercantile  style  in  vvjiich  the  order  for  the  flour  and  meal  was 
written,  did  accomplish  the  fraudulent  purpose  intended  just  as 
effectually  as  if  there  had  been  a  plain  and  direct  statement  of  the 
fact,  of  which  the  letter  head  was  a  token. 

There  is  evidence  that  the  father  of  appellant  afterwards  paid  to 
Galloway  &  Burnam  price  of  the  flour  and  meal,  but  that  did  not 
operate  to  condone  the  offense,  which  was  completed  when  the  prop- 
erty was  parted  with  by  Galloway  &  Burnam  and  obtained  by  the  de- 
fendants. 

Judgmefit  affirmed. 


Barnard  v.  Commonwealth. 
Cl'iled  April  29,  1893.) 

T^e  crime  of  assault  and  battefy  is  a  lower  degree  of  (he  offense  of'^an  assault 
-with  intent  to  rob^^  rdgI  on  the  trial  of  one  indicted  for  the  latter  offense,  if 
the  evidence  anthorizes  it,  an  instrnction  concerning  the  former  offense 
jnnst  be  given.  ^ 

W.  H.  Holt  and  Ewell  &  Smith  for  appellant. 

W.  J,  Hendrick  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant,  Barnard,  was  indicted,  tried  and  convicted  of  the 
■crime  of  assaulting  Patrick  D.  Casey  with  intent  to  rob  him.  The 
<*ourt,  upon  the  trial  of  the  case,  instructed  the  jury  correctly  as  to  the 
crime  01  an  '*  assault  with  intent  to  rob,"  but  theappellant  contends 
as  the  offense  of  a  common  assault  and  battery  a  mere  breach  of 
the  peace,  is  a  degree  of  crime  <)f  an  "  assault  with  intent  to  rob," 
it  is  included  in  that  charge;  and  that  the  court,  the  evidence  au- 
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thorizing  it,  should  have  instructed  the  jury  that  they  mi^ht  findf 
him  guilty  of  the  misdemeanor. 

There  was  some  evidence  liefore  the  jury  that  ten(ied  to  show  thai 
the  offense  of  the  appellant  was  that  of  a  common  assault  and  bat- 
tery only.  Therefore,  the  question  is,  should  the  court  have  given 
an  instruction  authorizing  the  jury  to  find  the  appellant  guilty  of 
that  offense  only? 

Section  264,  Criminal  Code,  seems  to  settle  that  question  :  ''  If  an 
offense  be  charged  in  an  indictment  to  have  been  committed  with 
particular  circumstances  as  to  time,  place,  person,  property,  value^ 
motive  or  intention,  the  offense,  without  the  circumstances,  or  with 
part  only,  is  included  in  the  offense,  although  that  charged  may  be 
a  felony,  and  the  offense,  without  the  circumstances,  a  misdemea- 
nor only." 

Here  the  crime  of  assaulting  with  intent  to  rob  can  not  be  made 
out  without  establishing  an  assault  or  assault  and  battery  with  si\ch 
intent;  and  if  the  assault  is  committed  without  the  additional  cir- 
cumstance of  an  intention  to  rob,  then  the  assault  is  but  a  mere  mis- 
demeanor ;  but  the  intent  to  rob  and  a  conviction  for  it  absorbs  the 
misdemeanor  into  the  higher  crime  of  felony.  So,  likewise,  the 
higher  crime  of  murder  absorbs  the  offense  of  the  mere  assault  and 
battery.  But  if  the  murder  be  not  established,  the  party  may  be 
punished  for  the  assault  and  battery;  and  if  the  person  was  not  con- 
victed of  the  assault  with  intent  to  rob,  but  committed  a  common 
assault  and  battery,  he  may  be  found  guilty  of  misdemeanor,  be- 
cause it  is  but  a  degree  of  the  crime  of  assault  with  intent  to  rob  in- 
cluded in  it. 

As  the  case  must  be  remanded  for  a  new  trial,  we  will  malce  no- 
remarks  upon  the  evidence  further  than  indicated. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new 
trial. 


Allen,  <to.  v.  Pollad's  adm'b. 
(Filed  April  29, 1893— iVb<  to  be  reported.^ 

Continuance — Absence  of  attorney — 'When  an  action  to  set  aside  a  conveyance 
of  land  to  infant  defendants  is  called  for  trial,  and  the  father  of  the  infants, 
also  a  defendant,  makes  affidavit  that  his  attorney  has  been  and  is  absent,  a 
oontinnance  shonld  be  granted  in  order  that  the  rights  of  the  infants  may- 
be folly  protected. 

Jno.  P.*  Salyer  for  appellants. 
W.  W.  McGuire  and  W.  H.  Holt  for  appellee. 
Appeal  from  Morgan  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Pryor. 

The  purpose  of  this  action  was  to  set  aside  a  deed  made  by  Am- 
brose Allen  to  his  two  children,  in  August,  1875,  on  the  ground  of 
fraud,  and  to  subject  the  land  to  the  payment  of  the  debt. 

The  action  was  instituted  in  April,  1885,  near  ten  years  after  the 
deed  was  recorded. 

The  defense  made  by  the  grantor  is  that  the  money  purchasing  the 
land  belonged  to  his  wife  and  was  invested  for  the  children.  The 
children,  one  of  them  an  infant  and  the  other  a  nonresident,  appear 
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by  their  warning  order  attorney  and  guardian.  On  the  calling  of 
the  cause  the  father  made  affidavit  that  his  lawyer  had  heen  or  was 
absent,  and  he  wanted  time  to  prepare  the  defense.  It  was  such  an 
affidavit  that  where  the  rights  of  infants  were  involved  authorized 
a  continuance  that  proof  might  be  taken,  nor  are  we  prepared  to  say 
that  the  appellee  wab  entitled  to  recover  on  the  record  as  presented. 
We  think,  however,  the  case  should  go  back  for  further  preparation. 
Judgment  reversed  and  remanded  for  that  purpose. 


Carter  v.  Mithell,  ass'ee,  Ac. 

iFiled  April  8,  1893.) 

Bills  and  notes — Partnership— k  note  signed  by  one  member  of  a  partner- 
ship as  maker  and  indorsed  by  the  partnership,  most  be  regarded  as  a  firm 
debt  for  which  the  partnership  is  primarily  liable,  when  it  appears  that  both 
of  the  partners  represented  to  the  bank,  at  the  time  it  was  executed  and 
money  obtained  on  it,  that  it  was  a  partnership  debt,  executed  for  partner- 
ship purposes,  and  when  its  proceeds  were  placed  by  the  bank  to  the  credit 
-of  the  partnership  and  paid  out  on  checks  of  the  partnership;  whether  the 
partnership  name  is  signed  as  maker,  assignee  or  indorser  is  immaterial. 

^  Geo.  L.  Husbands  for  appellant. 
J.  C.  Plournoy  for  appellees. 
Appeal  from  Hickman  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Pry  or. 

This  action  was  instituted  by  R.  A.  Mitchell,  as  assignee  of  the 
Fulton  Bank,  against  C.  T.  Bowers  and  the  firm  of  Bowers  &  Car- 
ter on  a  note  executed  to  the  bank  for  $5,0(K)  on  the  18th  of  March, 
1890,  and  payable  six  months  after  date.  The  note  is  signed  by  C. 
T.  Bowers  and  indorsed  by  the  firm  of  Bowers  &  Carter.  The  blank 
indorsement  was  tilled  up  by  a  promise  to  pay  on  the  part  of  the 
jSrm  if  not  paid  at  maturity. 

John  Carter,  a  member  of  the  firm,  is  denying  the  right  of  the 
<!a8bier  to  fill  up  the  blank  by  an  appropriate  pleading,  and  in  this 
<»se  we  will  consider  the  writing  as  it  was  indorsed  originally  by 
the  firm. 

Carter's  defense  is  that  the  note  was  the  debt  of  Bowers ;  that 
there  was  no  protest  of  the  paper,  and  that  the  firm  of  Bowers  <fc 
Carter  indorsed  the  paper  as  assignor  only  and  is  not  liable  for  the 
debt. 

By  amended  pleadings  it  is  alleged  that  the  debt  was  primarily 
that  of  the  firm.  The  money  borrowed  for  firm  purposes,  placed 
to  the  firm's  credit  and  checked  out  by  Carter  to  pay  the  firm 
debts ;  that  the  paper  was  drawn  in  the  manner  suggested  by  the 
cashier  at  the  time  and  a  mortgage  taken  on  some  land  of  Bowers 
as  security,  the  firm  being  in  no  condition  or  at  least  offering  no 
<»ther  surety  on  the  paper. 

The  testimony,  it  seems  to  us,  is  conclusive  of  the  fact  that  it  was 
a  firm  debt,  and  the  pnxseeds  of  the  note,  except  a  small  sum  ap- 
propriated by  Carter,  the  appellant,  were  by  his  checks  on  the  bank 
to  pay  the  firm  debts.  The  bank  had  been  honoring  their  paper, 
and  the  note  for  $5,000  was  to  enable  them  to  pay  off  debts  then  in 
l)ank  already  due  and  other  debts  owing  by  the  firm. 
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Carter's  testimony  is  to  the  effect  that  this  was  a  borrowing  by 
Bowers  to  enable  him  to  furnish  his  part  of  the  capital  for  the  proper 
conduct  of  the  firm's  business ;  but  this  view  of  the  case  is  repelled 
by  the  letters  of  Carter,  written  after  the  note  fell  due,  recognizinc- 
his  obligation  to  pay,  and  in  fact  is  contradicted  by  every  fact  ana 
circumstance  connected  with  the  transaction. 

It  is  insisted,  however,  that  the  writing  speaks  for  itself,  and  to 
make  this  a  firm  debt  is  to  change  the  nature  of  the  obligation  it 
imposes  on  the  narties  to  it. 

The  case  of  Macklin's  ex'ors  v.  Crutcher,  6  Bush,  402,  is  relied  on 
as  sustaining  this  contention.  In  that  case  Macklin  <fe  Ferguson 
were  partners  in  cultivating  cotton,  Ferguson  acting  as  manager  of 
the  plantation.  Ferguson  purchased  some  mules,  stating  at  the 
time  they  were  for  the  use  of  the  plantation  and  executed  his  indi- 
vidual note  for  the  price.  Macklin  having  died,  his  executore  were 
sued  on  the  note,  the  plaintiff  alleging  that  the  stock  was  used  on 
the  plantation,  and  that  the  name  of  the  firm  was  "  Ff.  F.  Fergu- 
8011?^  The  averments  of  the  petition  were  controverted,  and  upoa 
the  hearing  it  appeared  that  Ferguson  bought  mules  on  his  own  ac- 
count, and  that  the  firm  name  was  Macklin  <fe  Ferguson,  and  no  au- 
thority had  been  given  Ferguson  to  bind  Macklin  in  any  other  way 
than  under  the  firm  name;  that  he  had  never  ratified  the  notes  or 
offered  to  pay  them.  This  note  did  not  purport  to  bind  Macklin  or 
the  firm,  and  it  may  be  that,  in  the  entire  absence  of  any  proof  au- 
thorizing the  firm  name  to  be  signed  as  Ferguson  signed  it,  with  no- 
testimony  showing  a  ratification  or  approval  by  Macklin  of  the  right 
of  Ferguson  to  make  the  firm  liable  in  that  mode,  the  proper 
remedy  was  an  action  against  the  firm  on  the  original  consideration 
for  the  sale  and  delivery  of  the  mules  for  the  use  of  the  firm  and 
upon  the  credit  of  t'he  firm. 

Such  was  the  decision  in  Macklin  v.  Crutcher,  and  that  case  is- 
not  in  conflict  with  the  view  taken  of  this  case  in  the  trial  below. 

In  the  overruled  case  of  Hikes  v.  Crawford  &  Long  it  was  held 
that  a  note  signed  by  one  of  the  partners  made  it  a  firm  obligation,, 
if  the  note  or  its  proceeds  was  used  for  the  firm ;  and  this  is  no 
longer  the  law,  for  in  that  case  the  partner  sought  to  be  made  liable- 
never  assented  to  its  execution  in  that  mode  or  ratified  the  act  of  his^ 
copartner. 

In  the  present  case,  when  this  note  was  executed,  both  of  the  part- 
ners were  present,  and  both  not  only  represented  that  the  note  was- 
a  partnership  transaction,  but  the  proceeds  were  to  be  used  for  part- 
nershi[)  purposes,  and  were  in  fact  applied  in  that  way  by  Carter,, 
the  appellant,  who  is  now  resisting  the  recovery  on  the  ground  that 
the  paper  fixes  the  liability  of  tlie  parties;  and,  while  this  is  gener- 
ally so,  the  rule  does  not  apply  to  a  case  where  one  partner  signs  a 
paper  on  the  representation  to  the  bank  or  the  lender  that  it  is  for 
the  partnership,  and  the  other  partner  present  assents  to  the  signing^ 
for  that  purpo-^e;  that  is,  to  enable  tue  partnership  to  get  the  money^ 

It  is  immaterial,  therefore,  whether  the  firm  name  was  on  the 
note  as  oblig(»r  or  indorser,  the  instrument  was  executed  for  the  firm' 
and  in  the  presence  of  both  members,  and  the  proceeds  used  for  that 
purpose,  and  so  declared  by  both  parties  when  the  money  was  ob- 
tained. 

The  liability  of  partners  upon  paper  signed  by  one  in  the  name  of 
the  firm  arises  from  an  implied  consent  or  authority  to  use  the  firm 
name  for  that  purpose,  and  if  there  is  an  express  assent  by  all  the^ 
members  of  a  firm  that  the  name  of  an  individual  member  shall  be 
used,  and  not  that  of  the  firm,  to  raise  money  for  the  use  of  the  firm^ 


STAMP,    GD'n    V.    PARRISH,    EX'OR.  55 

we  see  no  reason  why  the  partnership  is  not. liable  where  the  credit 
is  ((iven  to  the  Arm. 

This  paper  was  drawn  up  to  answer  the  purposes  of  the  firm,  and 
if  there  had  been  no  indorsement  by  the  firm,  but  the  paper  si^^ned 
only  by  Bowers,  Carter  conseotin^  thereto,  and  the  bank  letting  out 
its  money  on  the  credit  of  and  to  the  tirm,  evidenced  by  the  note 
signed  in  that  manner,  the  tirm  would  be  liable;  and  to  make  it 
stronger  they  place  on  the  back  of  the*  note  the  firm  name,  and  say 
to  the  cashier,  we  want  this  money  for  firm  purposes,  and  upon  the 
faith  of  these  statements  the  proceeds  are  placed  to  the  firm's  credit. 

The  name  of  Bowers  gave  no  additional  strength  to  the  paper. 
The  firm  was  composed  of  two  persons  only.  Bowers  and  Carter, 
and  the  mortgage  given  by  Bowers  was  to  secure  the  firm  debt,  not 
the  individual  debt  of  Bowers. 

The  instructions  properly  presented  the  case  to  the  jury,  and 
the  verdict  and  judgment  is  sustained  by  the  testimony. 

Judgment  affirmt^d. 


KENTUCKY  SUPERIOR  COURT. 


Stamp,  gd'n  v.  Parrish,  ex'or. 
{Filed  Maij  10,  1893.) 

Executors — Duties  as  trustees — Liability  for  interest — Where  an  execator  was 
directed  by  the  will  to  ^'manage  and  control"  the  estate,  * 'after  collection  for 
the  benefit"  of  the  testator^s  two  infant  Bons,  with  *'fall  power  to  act  and  do 
by  them  as  he  would  by  his  own  children,"  this  duty  devolved  apon  him  as 
trnstee  and  not  as  execntor,  and  after  the  settlement  of  the  estate  and  the 
ascertainment  of  the  net  amount  to  be  held  and  nsed  for  the  infants,  he  waa 
chargeable  with  interest  thereon,  although  the  will  provided  that  he  should 
act  as  executor  ^'without  interest  or  being  required  to  give  security  for  the 
performance  of  his  duties,"  that  provision  being  intended  to  exempt  him 
from  the  payment  of  interest  only  while  he  was  settling  the  estate  and  per- 
forming duties  strictly  executorial. 

H.  C.  I^lartin  and  Wm.  H.  Holt  for  appellant. 

Lewis  McQuown  for  appellee. 

Appeal  from  Hart  (circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

This  appeal  involves  the  question  of  the  correctness  of  the  ruling 
of  the  court  below  in  refusing:  to  charge  the  executor  of  S.  W.  Par- 
rish with  interest  on  the  funds  in  his  hands  belonging  to  the  estate 
which  was  managed  and  controlled  by  him  under  the  provisions  of 
the  will  for  the  benefit  of  the  legatees,  two  'infant  children  of  the 
testator. 

The  clauses  of  the  will  bearing  upon  this  question,  directly  or  in- 
directly, are  as  follows : 
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"  I  give  *  *  *  my  real  and  personal  estate  in  the  town  of 
Horse  Gave,  and  county  of  Hart,  together  with  all  cash,  cash  notes, 
life  policies,  Ac,  *  *  *  to  my  two  sons,  William  Woodson  and 
David  Abner.  I  direct  that  my  executor  shall  manage  and  control 
said  several  amounts  after  collections/or  the  benefit  of  my  two  sons. 
I  desire  that  my  executor  shall  have  them  well  educated,  using  as 
much  of  their  means  as  may  be  required  for  that  purpose.  *  *  * 
I  give  to  him  the  full  power  td  act  and  do  by  them  as  he  would  by 
his  own  children.  I  would  further  direct,  as  to  my  personal  estate 
situated  in  the  town  of  Horse  Cave,  that  my  executor  manage  and 
control  same  in  such  a  manner  as  to  most  benefit  my  children.  I  con- 
stitute and  appoint  my  brother,  William  Sidney  Parrish,  to  be  the 
executor  of  this  my  last  will  and  testament,  without  interest  or  being 
required  to  give  security  for  the  performance  of  his  duties." 

The  testator  died  in  July,  1884,  and  the  executor  qualified  and  at 
once  assumed  the  duties  of  his  trust.  On  the  17th  of  September, 
1887,  he  made  a  settlement  of  his  accounts  with  the  county  court, 
and  there  was  found  to  be  in  his  hands  belonging  to  the  devisees 
$6,027.45.  His  next  settlement  was  made  on  the  17th  day  of  Novem- 
ber, 1891.  In  the  meantime  he  had  held  this  fund  for  the  benefit  of 
the  children,  and  had  collected  in  rents,  etc.,  the  additional  sum  of 
about  $900,  and  paid  out  for  the  heirs  and  other  expenses,  such  as 
taxes  on  the  realty  belonging  to  the  estate,  etc.,  $1,655.66. 

In  this  latter  settlement  the  county  jud&:e  charged  the  executor 
with  interest  on  the  $6,027.45  from  the  17th  of  September,  1887,  to 
the  17th  of  November,  1891,  amounting  to  $1,506.86,  and  allowed  him 
interest  on  his  disbursements. 

The  circuit  court,  on  appeal,  adjudged  that  he  should  not  be 
charged  interest  on  the  funds  in  his  hands  nor  credited  therewith  on 
his  payments;  and  from  that  Judgment  the  children,  by  their  guar- 
dian ad  litem^  prosecute  this  appeal. 

The  argument  that,  unless  the  executor  is  charged  with  interest, 
the  legitimate  living  expenses  of  the  children  will  swallow  up 
their  estate  before  they  arrive  at  the  age  of  maturity  ought  to  have 
no  bearing  upon  this  question. 

In  the  construction  of  wills  the  only  safe  rule  is  to  adhere  to  the 
words  of  the  instrument  without  looking  to  extrinsic  circumstances 
or  the  amount  of  the  property  or  the  consequences  of  any  particular 
construction. 

It  is  clearly  manifest  from  the  wording  of  the  last  clause  of  the 
will  that  the  testator  intended  to  relieve  his  brother,  when  he  should 
become  his  executor,  of  two  burdens  imposed  upon  him  by  the  law, 
one,  his  accountability  for  interest  on  the  moneys  in  his  hands,  and 
the  other,  the  necessity  of  his  giving  bond  for  the  faithful  perform- 
ance of  his  duties;  that  is,  that  he  should  not  be  required  to  give 
bond  nor  pay  interest  as  executor.  There  can  be  no  other  rational 
construction  of  the  instrument. 

While  performing  his  legal  and  statutory  duties  as  executor  in  col- 
lectinsr  the  assets  belonging  to  and  paying  off  the  debts  against  the 
estate  he  should  not  and  can  not  be  charg^  with  interest,  and  a 
reasonable  time  should  be  given  him  for  this  purpose ;  and  we  pre- 
sume from  the  record  that  this  had  been  about  accomplished  during 
the  time  intervening  between  his  qualification  and  his  settlement  in 
September,  1887. 

Now,  after  all  this  has  been  done,  and  he  holds  in  his  hands  a  cer- 
tain sum  of  money,  not  to  be  used  in  paying  the  debts  of  the  testar 
tor  nor  to  be  paid  directly  to  the  distributees,  but  to  be  held  by  him 
during  the  time  of  their  minority  and  applied  as  their  necessities 
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required  to  their  use  and  benefit,  is  he  acting  as  executor  or  as  trus- 
tee under  the  will  ?  If  these  were  the  proper  duties  of  an  executor, 
he  can  not  be  charged  with  interest.  If  not,  the  language  of  the 
will  does  not  relieve  him  of  this  burden. 

What  are  the  distinctions  between  those  duties  of  an  executor 
which  pertain  to  hira  as  executor  and  those  which  are  merely  trust 
duties? 

Mr.  Bedfield,  in  his  work  on  the  Law  of  Wills,  77,  says  that  an 
executor  is  always  in  some  sense  a  trustee,  but  not  in  the  distinctive 
49ense,  as  contrasted  with  the  ordinary  functions  of  settlins:  the  estate 
and  executing  the  directions  of  the  will,  unless  where  duties  are  im- 
posed which  clearly  extend  beyond  the  ordinary  duties  of  the  exec- 
utor. Ordinarily,  in  this  country,  where  duties  are  devolved  upon 
executors  extending  in  time  and  scope  entirely  and  distinctly  beyond 
those  of  the  mere  settlement  of  the  estate  and  distribution  of  the  as- 
^ts,  it  is  considered  that  the  functions  of  the  executor  cease  with  the 
fulfillment  of  those  duties. 

This  distinction  is  more  clearly  and  tersely  drawn  in  the  case  of 
Brougham  v.  Bonlett,  19  Beavan,  133,  cited  with  approval  in  War- 
field  V.  Brund's  administrator,  13  Bush,  77.  Speakmg  of  the  offices 
of  executor  and  trustee,  the  court  said :  Their  characters  are  fre- 
quently as  they  are  in  this  will,  united  in  the  same  person,  but  they 
are  themselves  distinct,  and  the  executorial  character,  which  begins 
at  the«death  of  the  testator,  may  merge  into  the  character  of  trustee, 
which  begins  at  a  later  period,  and  for  the  most  part  when  the  ex- 
ecutorial duties  relative  to  the  trust  fund  have  ceased.  Executorial' 
duties  consist  mainly  in  ascertaining  the  amount  of  the  testator's 
estate  after  paying  debts  and  expenses  and  distributing  the  surplus 
among  the  persons  entitled  thereto. 

Says  the  Court  of  Appeals  in  the  Warfleld  case  referred  to  supra: 
A  dfevLsor  may  require  some  act  to  be  done  in  fliture  in  order  to  the 
vesting  of  the  estate  or  for  the  preservation  or  control  of  a  fund  to 
be  applied  to  a  designated  purpose,  and  may  and  often  does  appoint 
some  friend  to  receive,  manage  and  control  money  or  property  to  be 
applied  to  specified  uses;  but,  quoting  from  Conklin  v.  Egesten,  21 
Wend.,  436,  in  this  his  friend  does  not  act  as  executor ;  the  law  does 
not  consider  him  such.  His  powers  are  regulated  by  distinct  de- 
partments of  the  statute  or  common  law. 

It  seems  to  us  that  when  Parrish's  executor  had  ascertained  the 
net  amount  of  the  estate,  after  the  payment  of  the  demands  against 
it  and  the  expenses  incurred,  and,  as  ascertained  by  the  settlement, 
held  $6,027.45  to  be  used  for  the  infant  children  of  the  testator  as 
their  needs  required,  his  duties  as  executor  merge  into  those  of  trus- 
tee. We  gather  from  briefs  of  counsel  that  one  of  the  boys  is  eleven 
and  the  other  fifteen  years  of  age  at  this  time.  The  testator  died,  as 
we  have  stated,  in  1884.  Can  it  be  possible  that  he  intended  that 
his  brother  should  use  and  control  the  funds  belonging  to  his  estate 
free  of  interest  for  a  period  of  from  fifteen  to  nineteen  years  ?  Such  a 
construction  is  utterly  repugnant  to  and  contradictory  of  the  provision 
that  he  should  manage  the  estate  **/or  fhe  denefit^^  of  his  sons.  This 
money  must  be  used  profitably  l)efore  benefit  can  accrue  to  these 
children.  What  profit  comes  to  them  ?  What  benefit  do  they  de- 
rive if  no  interest  is  paid  them  during  their  minority  on  their  funds 
in  the  hands  of  their  trustee? 

The  executor  should  be  charged  with  interest  from  the  time  of  the 
settlement  of  the  estate  and  allowed  interest  on  his  disbursements. 
In  this  way  every  portion  of  the  will  has  its  just  operation.  The 
executor  acting  as  trustee  will  manage  and  control  the  estate  for  the 
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real  benefit  of  the  le^ratees,  and  he  will  have  acted  as  executor  in 
the  discharge  of  his  proper  and  legal  duties  as  such  without  interest 
and  without  security. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


Duncan,  &c.  v.  Smith's  gd'n,  &c. 

(Filed  May  24,  1893.) 

Liabitity  of  sureties  of  county  judge — It  is  not  the  dnty  of  a  connty  jndgfe  in 
any  ntate  of  case  to  receive  money  from  fiduciaries  with  whom  he  is  re- 
qnired  to  make  settlements;  and  if  he  does  so,  the  sureties  in  his  bond  are 
not  liable  therefor. 

John  M.  Galloway,  C.  U.  McElroy,  John  E.  DuBose,  John  M.. 
Wilkins  and  Edward  W.  Hines  for  appellants. 

B.  F.  Proctor  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

The  question  in  this  case  is  whether  the  sureties  of  a  county  judge 
in  his  ofQcial  bond  are  Imble  for  money  paid  to  him  by  the  guardian 
of  an  infant. 

The  facts  are  these:  G.  C.  Cooksey,  county  judge  of  Warren 
county,  in  1885  made  a  settlement  with  G.  W.  Campbell,  the  guar- 
dian of  R.  O.  Smith,  which  showed  that  he  owed  his  ward  $1,'469. 
This  sum  he  paid  over  to  Cooksey,  who  thereupon  accepted  his  res- 
ignation and  shortly  afterwards  appointed  the  appellee,  James  F» 
Ewing,  guardian  in  his  place.  Cooksey  paid  to  Ewing  $1,250  of  the 
money  received  by  him  of  Camphell,  but  failing  to  pay  the  balance 
this  suit  was  brought  by  Ewing  against  the  appellants,  the  sureties 
in  his  official  bond.  By  the  terms  of  the  bond  the  sureties  covenant 
that  Cooksey  '*shall  faithfully  discharge  his  duties  as  county  judge» 
and  pay  to  the  proper  person  any  money  that  he  shall  receive  as 
county  judge." 

It  is  undoubtedly  the  duty  of  the  county  judge  to  make  settle- 
ments with  guardians,  and  it  is  argued  that  it  was  Cooksey's  duty 
upon  the  settlement  with  and  resignation  of  Campbell  to  at  once  ap- 
point a  curator  or  new  guardian  for  the  purpose  of  receiving  the 
money.  Conceding  this  and  admitting  that  the  sureties  would  be 
responsible  to  a  party  who  sustained  loss  by  reason  of  the  failure  of 
the  judge  to  perform  this  duty,  the  action  is  not  based  upon  the  fail- 
ure of  the  judge  to  do  his  duty  in  this  respect,  nor  are  facts  alleged 
which  would  authorize  a  recovery  upon  that  hypothesis. 

The  argument  is,  that  not  having  appointed  a  curator  or  new 
guardian,  Cooksey,  by  receiving  the  money,  in  eflTect  selected  him- 
self as  the  person  to  whom  the  money  should  be  paid.  The  grava-- 
men  of  the  complaint  is,  that  the  judge,  after  receiving  the  money, 
as  it  was  his  duty  to  do,  afterwards  failed  in  his  duty  in  not  payings 
it  over  when  demanded. 

The  whole  theory  of  the  case  is,  that  the  countj'^  judge  has  failed, 
after  proper  demand,  **to  pay  to  the  proper  person  money  received 
by  him  as  county  Judge.*'    If  under  the  law  the  county  judge  was 
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not  the  proper  person  to  receive  it,  his  selection  of  liimself  as  the 

{>arty  to  whom  it  should  be  paid  did  not  legalize  the  payment  or  re- 
ease  the  guardian  who  macie  it.  Therefore,  the  question  at  last  is, 
was  the  county  judge,  in  his  official  capacity,  authorized  by  law  to 
receive  this  money;  L  e.,  was  its  receipt  within  the  scope  of  his  offi- 
cial duty?    We  can  not  think  that  it  was. 

That  he  "will  pay  to  the  proper  person  any  money  that  he  shall 
receive  as  county  judge,"  means  only  such  money  as  the  law  make& 
it  his  duty  to  receive.  It  is  not  his  duty,  in  any  state  of  case,  to  re- 
ceive money  from  fiduciaries  with  whom  he  is  required  to  make 
settlements.    If  for  no  other  reason,  public  policy  would  forbid  it. 

Under  chapter  109,  General  Statutes,  "any  person  who  wishes  to 
appropriate  any  vacant  lands  may,  on  application  to  the  county 
court  where  the  land  lies,  and  paying  therefor  such  price  as  the  court 
may  allow,  not  less,  etc.,  obtain  an  order  of  the  court  authorizing 
him  to  enter,"  etc. 

In  Helster  v.  Pike  county,  13  Ky.  Law  Rep.,  494  (a  case  arising 
under  this  statute),  where  the  sureties  of  a  county  judge  were  sought 
to  be  made  liable  for  money  received  by  him  for  vacant  lands,  this 
court  said:  **The  sureties  in  the  bond  of  a  county  judge  are  not 
responsible  for  money  received  by  him  which  it  was  not  his 
duty  to  receive.  The  county  judge  has  no  right  to  receive  money 
due  the  county  for  land  warrants.  The  mere  fact  that  the  law  does 
not  provide  who  shall  receive  the  money  does  not  cast  the  duty  on 
him." 

There  the  reason  for  holding  the  sureties  of  the  county  judge  lia- 
ble were  much  stronger  than  they  are  here.  The  following  cases  are 
also  in  point,  and  are  conclusive  against  the  appellee:  Duncan  v. 
Gabley,  2Met.,  91;  Hardin  v.  Carrico,  3  Met.,  289,  and  Hammond 
V.  Crawford,  9  Bush,  75. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  further 
proceedings  consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


PiLKiNOTON  V.  Fayette  National  Bank. 

Filed  May  31,  1893.     Appeal  from  Fayette  Circuit  Conrt.     Opinion  of  the 

oonrt  by  Presiding  Judge  Yost,  affirming. 

Separation  of  conclusions  of  la IV  and  fact — Where  a  common  law  action  is 
submitted  to  the  court  without  the  intervention  of  a  jury  in  the  absence  of 
a  separation  by  the  court  of  its  conclusions  of  law  and  fact,  the  only  ques- 
tion presented  upon  appeal  is  the  sufficiency  of  the  pleadings  to  authorize 
the  judgment. 

Thomas  H.  Hines  for  appellant;  Breckinridge  &  Shelby  for  appellee. 

Ware  v.  McCobmick. 

Filed  May  81,  1893.    Appeal   from  Shelby  Circuit  Court.     Opinion  of  th& 

court  by  Judge  Barbour,  reversing. 

1.  Cross  appeal — Where  the  plaintiff  recovers  judgment  for  the  full  amount 
claimed  by  him  upon  appeal  from  the  judgment  he  has  no  ground  of  cross- 
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Appeal,  althoagh  the  lower  ooart  may  improperly  have  dismiesed  a  para- 
;graph  of  his  petition,  and,  if  the  jndjfment  is  reyersedf  the  fact  that  he  did 
not  upon  the  appeal  question  the  oorreotnees  of  the  action  of  the  lower 
•<}oart  in  diamistting  a  part  of  his  petition  does  not  preclude  him  upon  the 
return  of  the  case  to  the  lower  court  from  filing  an  amended  petition,  set- 
ting up  the  cause  of  action  contained  in  the  paragraph  of  his  original  pe- 
tition which  was  improperly  dismissed. 

2.  Tht  assignee  of  a  forged  note,  immediately  upon  discovering  that  the  note 
is  a  forgery,  has  the  rights  repudiate  the  contract  and  sue  the  assignor  for 
the  recovery  of  the  money  obtained  from  him  without  consideration;  and 
in  order  to  recover  in  such  an  action  he  is  not  bound  to  show  that  he  has 
■exercised  the  diligence  required  to  render  an  assignor  liable  upon  his  con- 
tract of  assignment,  as  his  cause  of  action  does  not  arise  from  the  contract 
•of  assignment,  but  from  the  fact  that  there  was  not  a  valid  contract. 

8.  Failure  to  verify  pleading — Where  a  party  objects  to  a  pleading  which  is 
-offered  because  it  is  not  verified,  the  specific  objection  should  be  made 
known  or  it  should  be  treated  as  waived.  A  general  objection  will  not  suf- 
.floe. 

4.  Reversal  of  judgment — Restitution — Although  the  court  may  have  been 
premature  in  requiring  plaintifiT,  before  the  filing  of  the  mandate,  to  refund 
money  collected  under  the  reversed  judgment,  she  is  not  entitled  to  have  it 
^restored  to  her,  as  she  has  no  judgment  against  the  defendant. 

Q.  G.  Gilbert  for  appellant;  Pryor  J.  Foree  and  W.  H.  Anderson  for  ap- 
pellee. 

PoTTEB  dk  Co.  V.  Wait. 

Filed  May  SI,  1893.     Appeal  from  Warren  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Yost,  affirming. 

The  good  will  of  a  business  is  the  benefit  which  arises  from  its  having  been 
carried  on  for  some  time  in  a  particular  place  or  by  a  particular  person,  or 
from  the  use  of  a  particular  trade-mark,  and  its  value  consists  in  the  prob- 
ability that  the  customers  of  the  old  firm  will  continue  to  be  customers  of 
the  new. 

Where  a  note  was  given  in  part  for  the  good  will  of  a  coal  business 
^which  is  in  a  great  measure  local  and  does  not  exist  independently  of  the 
place  in  which  it  is  kept),  the  obligor  having  been  evicted  from  the  prem- 
ises at  the  end  of  six  weeks,  and  thus  forced,  if  she  desired  to  continue  in 
business,  to  find  another  locntion  and  customers  of  her  own,  there  was  a 
failure  of  consideration  to  the  extent  the  note  was  given  for  the  good  will 
•of  the  business. 

Galloway  t  Gaines  for  appellants;  Clark.dk  Clark  for  appellee. 

C.  A  O.  R.  R.  Co.  V.  Bbadfobd. 

Filed  May  31,  1898.    Appeal  from  Bracken  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Yost,  affirming. 

Carriers — Verbal  contract — In  this  action  against  a  railroad  company  to 
Teoover  damages  on  account  of  the  loss  resulting  from  defendant's  de- 
lay in  delivering  perishable  goods  which  it  undertook  to  carry  for  plain tifiF, 
as  no  bill  of  lading  was  delivered  to  plaintifiE  upon  receipt  of  bis  freight, 
and  he  sued  upon  a  verbal  contract  made  by  him  with  defendant's  agent 
whereby  the  agent  agreed  to  deliver  the  goods  within  four  days  from  the 
-date  of  their  shipment,  and  the  defendant  in  its  answer  did  not  rely  upon 
the  bill  of  lading,  subsequently  delivered  to  plaintiff,  the  rule  that  oral  tes- 
timony can  not,  in  the  absence  of  an  allegation  of  fraud  or  mistake,  be 
introduced  to  change  or  vary  the  terms  of  a  written  contract  has  no  appli- 
cation. The  issue  was,  was  there  a  verbal  contract  made  between  plaintiff 
and  the  agent. 

Wadsworth  dfc  Cochran  for  appellant;  William  H.  Holt  and  George  Dnni- 
phan  for  appellee. 


ABSTRACTS.  6v 

Cabtxb  Couktt  y.  Castmbb. 

Filed   May  31,  1893.    Appeal  from  Carter  Circuit  Conrt.     Opinion  of  the^ 
court  by  Presiding  Judge  Yost,  affirming.  ' 

In  a  procfeding  under  the  stalute  against  a  delinquent  taxpayer  the  Bummons- 
isBued  by  the  clerk  of  the  county  conrt  must  show  that  the  taxpayer  pro- 
ceeded against  has  been  reported  as  delinquent. 

J.  D.  Jones  and  T.  Q.  Poore  for  appellant;  W.  J.  Hendrick,  Attorney— 
General,  for  Commonwealth;  R.  C.  Burns,  for  appelleer. 

Clabk,  &c.  y.  Qoodloe's  ex*ob. 

Filed  May  31,  1893.    Appeal  from  Fayette  Court  of  Commpn  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  reyersing. 

Evidence  as  to  contract  with  decedent — Ptrevtpiory  instruction — In  this  action 
against  an  executrix  to  recover  the  price  of  a  portrait  of  her  intestate  which 
the  plaintiff  alleges  he  was  painting  at  the  time  of  said  intestate's  death  at 
his  special  instance  and  request,  and   afterward  completed  and  offered  to- 
deliyer  to  defendant,  the  widow  and   executrix  of  the  decedent,  testimony 
introduced  by  plaintiff  tending  to  show  that  he  painted  the  portrait,  that- 
the  decedent  yisited   his  room   while  he  was  engaged  in   the  work,  for  the 
purpose  of  examining  it,  and  said   that  plaintiff  was  painting  his  pictures- 
was  sufficient  to  authorize  the  court  to  submit  the  case  to  the  jury,  and  made 
it  incumbent  on  defendant  to  show,  as  alleged  by  her  in  her  answer,  that 
the  portrait  was  painted  upon  condition  that  it  was  not  to  be  taken  or  paid 
for  unless  it  suited  her  and  the  rest  of  the  family,  and  that  it  was  in  fact- 
not  satisfactory  to  them. 

•  

Tanner  &  Forman  for  appellants;  Bronston  ^  Allen  for  appellee. 

CoopxB,  £c.  y.  Newgomb. 

Filed  May  31,  1893.    Appeal  from  Marion  Circuit  Court.     Opinion  of  the- 

court  by  Presiding  Judge  Yost,  reversing. 

Failure  to  ^  allow  adviitted  credits — In  thi^  action  upon  a  promissory  note- 
the  court  erred  in  giving  judgment  without  allowing  credits  admitted  by" 
plaintiff  in  his  testimony. 

John  D.  Fogle  for  appellants;  S.  A.  Russell  for  appellee. 

Bbadfobd  v.  Bbadfobd. 

Filed  June  14,  1898.     Appeal  from  Pendleton  Chancery  Court.     Opinion  or 

the  court  by  Presiding  Judge  Yost,  affirming. 

Partial  transeript — This  court  can  not  say  that  the  lower  court  erred  in  con- 
struing a  will  which,  although  filed  as  an  exhibit  with  the  petition,  is  not 
copied  in  the  record. 

John  H.  Barker  for  appellant ;  Leslie  T.  Applegate  for  appellee. 

# 

Roach  &  WxiLii  y.  Houston,  Jbo. 

Filed  June  14, 1893.    Appeal  from  Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 

1.  Bill  of  exceptions — As  the  bill  of  exceptions  was  not  filed  within  the- 
time  allowed  by  the  court,  it  can  not  be  considered. 

2.  Damages  for  detention  of  personal  property — In  an  action  to  recover  per- 
sonal property  and  damages  for  its  detention,  the  plaintiff  is  not  limited  in 
tha  recovery  of  damages  to  the  depreciation  in  value  and  to  interest  on  the 
amount  of  the  value  of  the  property  from  ^he  time  of  its  detention,  pro- 
vided the  property  had  a  usable  value,  as  in  the  case  of  horses,  cows,  oar-- 
riages,  etc. 
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Iq  this  action  for  the  recovery  of  two  males  and  damafi^es  for  their 
detention,  in  the  absence  of  a  bill  of  exceptions,  this  coart  must  assame 
that  the  evidence  authorized  the  damages  awarded  by  the  jnry,  although 
there  may  have  been  no  depreciation  in  valae,  and  the  amount  awarded  ex- 
ceeds the  interest  on  the  value. 

3.  Cross  pitition — The  defendants  having  made  their  answer,  a  cross  peti- 
tion against  J.,  from  whom  they  claimed  to  have  purchased  the  mules  in 
controversy,  an  answer  filed  by  J.,  which  he  made  a  cross  petition  against 
plaintiffs,  alleging  that  he  was  a  partner  of  one  of  them  in  the  ownership 
■of  the  mules,  and  asking  for  a  settlement  of  the  partnership,  was  properly 
stricken  from  the  files,  as  it  could  have  no  bearing  upon  the  issues  raised  by 
the  pleadings  of  plaintiffs  and  defeud;iuts. 

4.  Ameiuiment  of  petition — The  plaintiff  was  entitled  to  damages  for  the  de- 
tention up  to  the  time  of  the  judgment  of  restitution,  and  if  the  amount 
claimed  in  the  petition  was  not  enough  he  had  the  right  by  amendment  to 
his  petition  to  ask  for  a  greater  sum. 

Marc  Mnndy  for  appellants;  Griffith  Jk  Potts  and  John  Barrett  for  ap- 
pellees. 

HeATON,    dbO.    T.   TlMMONS. 

Filed  June  14,  1893.    Appeal  from  Franklin  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Vendor  and  vendee — Compensation  for  deficit — Under  a  sale  in  gross  of  land 
described  in  the  deed  as  "containing  between  350  and  400  acres,''  the  vendee 
oould  not  complain  if  the  tract  contained  only  350  acres,  and  the  vendor 
could  not  complain  if  it  contained  400  acres.  But  as  the  tract  contained 
-only  267^  acres  the  deficiency  is  so  great  that  the  vendee  should  have  an 
abatement  of  the  purchase  price  to  the  extent  of  his  loss.  The  abatement, 
however,  should  not  be  at  the  average  price  agreed  to  be  paid  for  the  whole 
farm,  as  the  farm  was  supposed  to  be  about  half  bottom  and  half  hill  land, 
.and  the  deficit  was  altogether  in  the  hill  land,  which  was  less  valuable  than 
the  bottom  land,  the  exact  number  of  acres  of  which  was' known  to  the  ven- 
dee. And  as  it  appears  that  the  bottom  land  was  worth  three  times  as  much 
as  the  hill  land,  and  the  average  price  for  the  whole  farm  was  a  fraction  over 
^12  per  acre,  the  one  would  be  worth  approximately  (18  and  the  otber  (6  per 
acre.  Therefore,  for  the  deficiency  of  82  acres  in  the  hill  land,  the  ven- 
dee should   be  allowed  an  abatement  of  |500. 

John  D.  Carroll  and  John  L.  Scott  for  appellants;  Lane<fc  Burnett  for  ap- 
pellee. 

TuoK,  &c.  V.  Dewssse  &  Mantle. 

Filed  June  14,  1893.     Appeal  from  Carlisle  Court  of  Common  Pleas.    Opin- 
ion  of  the  court  by  Judge  Barbour,  reversing. 

1.  Garnishment — Where  a  debtor  agreed  to  deliver  to  the  agent  of  his 
creditor  ^lis  wheat  crop  in  payment  of  certain  notes  which  the  agent  held 
against  him  for  collection,  the  fact  that  some  of  the  notes  were  not  then 
-due  did  not  deprive  the  agent  of  the  right  to  apply  the  wheat  to  the  pay- 
ment of  the  debts  when  it  was  delivfired,  and  another  creditor  who  seeks  by 
process  of  trarnishment  to  subject  the  proceeds  of  the  wheat  in  the  hands 
of  the  agent  is  entitled  to  subject  only  what  remains  after  satisfying  the 
debts,  in  payment  of  which  the  wheat  was  delivered  to  the  garnishee. 

2.  Same — Ctsts — The  garnishee  is  entitled  to  retain  out  of  the  amount  in 
his  hands  belonging  to  the  debtor  his  costs  incurred,  including  a  reasonable 
attorney's  fee. 

3.  Same — As  the  amount  sued  for  was  only  $51 .20,  and  the  costs  could  not 
have  exceeded  $15,  it  was  error  tp  require  the  garnishee  to  pay  into  court 
f  174,89,  even  conceding  that  he  owed  the  debtor  that  much. 

Z.  W.  Bugg  4fc  Sons  for  appellants. 


ABSTRACTS.  63 

GiTT   OF   MaYTIBI^D   T.   AnDEBSOM    k   TlOE. 

;Filed  Jane  14,  1893.    Appeftl  from  Graves  Court  of  Common  Pleas.     Opin- 
ion of  the  oonrt  by  Jndf^e  Barboar,  affirming. 

Taxation — Appointment  by  city  council  of  one  of  its  members  as  assessor — Where 
a  statute  confers  the  appointing  power  and  does -not  expressly  authorize  self 
appointment  the  appointment  of  some  other  than  self  is  always  contem- 
plated. 

Where  a  city  council  is  authorized  by  statute  to  appoint  an  assessor  the 
appointment  by  that  body  of  one  of  its  own  members  is  void,  as  is  also  any 
assessment  made  by  him,  and  this  is  true,  although*  the  member  thus  ap- 
pointed may  not  have  participated  in  his  own  election,  or  in  the  subsequent 
action  of  the  board  in  passing  upon  'the  assessments  made  by  him. 

Park  &.  Lee  and  W.  J.  Webb  for  appellant  ;  Webb  &  Johnson  for  ap- 
pellee. 

Newby  v.  Million. 

Filed  June  14,  1893.    Appeal  from  Madison  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Defect  in  pleading  cured — Although  the  reply  in  this  case  might  have 
been  insufficient  upon  demurrer,  yet,  as  the  parties  treated  the  case  as  if  the 
issues  had  all  been  properly  pleaded,  and  have,  without  objection,  intro- 
duced evidence  in  support  of  and  against  the  different  items  claimed  as 
•oreditB  in  the  answer,  without  calling  attention,  either  by  demurrer  or  mo- 
tion, to  the  defects  in  the  reply,  they  should  be  ireated  as  having  been  cured 
by  the  judgment. 

2.  Presumption  as  to  items  embraced  in  settlement — The  evidence  is  not  suffi- 
cient to  overcome*  the  presumption  that  the  settlement  between  the  ^rties 
resulting  in  the  execution  of  the  note  sued  on  embraced  the  credits  claimed 
by  defendant  in  his  answer. 

C.  F.  Burnam  for  appellant;  Stephen  D.  Parrish  for  appellee. 

CxUDEIili   V.    WOODWIBD,    &C. 

Filed  June  14,  1893.    Appeal  from  Louisville  Chancery  Court.    Opinion  of 
the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Benefit  societies — Right  of  member  to  change  beneficiary — Under  the  charter 
of  a  benefit  society  establishing  a  benefit  fund,  from  which  a  sum  not  to 
exceed  a  certain  amount  ''shall  be  paid  at  the  death  of  each  member  to  his 
or  her  family,  or  to  be  disposed  of  as  he  or  she  may  direct,"  the  member 
has  no  power  to  name  as  a  beneficiary  of  the  fund  any  person  other  than  a 
member  of  his  family.  Nor  were  the  rights  of  the  member  in  this  regard 
intended  to  be  enlarged  by  a  provision  in  the  constitution  adopted  by  the 
society  declaring  that  the  fund  shall  be  paid  as  the  member  *'may  have  di- 
rected while  living,  and  as  contained  in  the  benefit  certificate." 

2.  Same — Constitution — A  benefit  society  has  no  right  or  power  to  adopt  a 
constitution  in  conflict  with  the  provisions  of  its  charter. 

3.  Where  the  designated  beneficiary  can  not  take  there  is  no  reversion  to  the 
society,  but  the  persons  for  whose  benefit  the  charter  declared  the  fund  was 
created  take  the  place  of  the  person  named  in  the  certificate  and  are  en- 
titled to  the  fund. 

John  W.  Barr,  jr.,  for  appellant;  M.  A.,  D.  A.  &  J.  G.  Sachs  for  appellees 

Callendeb  v.  Callendeb. 

Filed  June  14,  1893.    Appeal   from   Owen   Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Yost,  reversing. 

1.  Divorce  and  alimony — In  actions  for  a  separation  the  relief  sought  may 
be  granted  for  any  cause  which  the  court,  in  its  discretion}  may  deem  suffi- 
<cient. 
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In  this  action  by  the  wife  for  a  divorce  from  bed  and  board  and  for  ali- 
mony, the  court  finds  no  caase»8afficient  or  otherwise, for  the  decree  prayecl 
for. 

2.  Same — Costs — In  actions  for  divorce  and  alimony,  no  matter  what  the* 
result  of  the  suit  may  be,  or  by  what  cause  it  may  have  been  terminated^ 
the  husband  is  bound  to  pay  the  costs  of  each  party,  including  a  reasonable 
compensation  to  the  attorneys  of  the  wife  for  their  professional  services 
rendered  to  her  in  the  action,  unless  the  wife  is  in  fault  and  has  ample  es- 
tate to  pay  the  costs. 

E.  E.  Settle  and  J.  H.  Dorman  for  appellant;  J.  W.  Greene  and  M.  D.. 
Gray  for  appellee. 
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Long  &  Co.,  Ac.  v.  Kerrigan. 
(Filed  April  8,  IS9S— Not  to  be  reported.) 

1.  Filing  of  depdsiiiom —  What  constituUs  the  record  on  appeal — Where  depo- 
sitiODs  have  been  re^^alarly  taken  and  actually  lodf^ed  in  a  case,  and  acted 
on  by  the  chancellor  and  treated  as  a  part  of  the  record,  they  mast  be  con- 
sidered on  appeal  as  a  part  of  the  record  of  the  case,  and  shonld  be  em- 
bodied in  it  as  snoh  by  the  clerk  below,  althouf^h  he  may  have  failed  to  note 
or  indorse  them  as  filed. 

2.  Same — Practice — On  the  former  appeal  of  a  case  this  conrt  reversed  the 
chancellor's  jad^ment  because  the  record  did  not  contain  any  depositions 
or  evidence  to  support  the  fiudinij^  of  facts  in  appellee's  favor;  on  a  peti- 
tion for  rehearing  it  appeared  from  the  certificate  of  the  chancellor  that 
appellee's  depositions  were  lodf^ed  in  the  case  below  and  considered  as  a 
part  of  the  record,  bnt  the  clerk  failed  to  copy  them  into  the  record  becanse 
he  had  not  noted  or  indorsed  them  as  filed.  The  case,  on  the  petition  for  re- 
hearing, was  reversed,  with  directions  to  the  lower  court  to  examine  the  dep- 
ositions and  ascertain  if  they  were  actually  a  part  of  the  record  in  the  first 
trial  below.  //^///— That  said  depositions  were  a  part  of  the  record,  should 
have  been  made  a  part  of  the  record  on  the  first  appeal  and  sustained  the 
chancellor's  judgment. 

O'Neal,  Phelps  A  Pryor  for  appellants. 
Kohn,  Baird  <&  Speckert  and  Albert  A.  Stoll  for  appellee. 
Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Chief  Justice  Bennett* 

The  appellants  boufirht  an  entire  block  of  ^ound  lyini;  and  being 
in  the  city  of  Louisville  from  General  Preston's  executors.  They 
made  said  firm  a  deed  to  the  land,  which  was  acknowledged  and  re- 
corded. 

It  thereafter  turns  out  that  the  appellee,  Kerrigan,  claimed  to  be 
the  owner  of  thirty  feet  of  said  ground  and  to  have  the  actual  posses* 
vol.  15—5 
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sion  of  it  by  virtue  of  a  title  bond  executed  by  General, Preston  to 
him. 

The  chancellor  adjudtred  that  in&smuch  as  the  appellee's  title  bond 
was  older  than  the  appellants'  deed,  and  inasmuch  as  he  was  in  the 
actual  ^possession  of  said  lot  at  the  time  the  appellants  made  the  pur- 
chase and  took  the  deed,  which  was  duly  recorded,  such  possession 
was  sufficient  notice  to  them  to  put  them  upon  inquiry  as  to  the 
character  of  the  appellee's  right  to  hold  the  possession,  and  as  that 
right  was  by  virtue  of  a  title  bond  from  General  Preston,  his  title 
was  the  older  and  better  to  said  lot;  that  the  title  by  deed,  duly  re- 
corded did  not  protect  the  vendee  against  an  older  unrecorded  title 
unless  the  vendee  acquired  his  title  as  an  Innocent  purchaser;  then, 
in  such  case,  the  recording  of  the  title  protected  him;  but  if  he  had 
notice  of  the  elder  unrecorded  title  before  he  received  and  recorded 
his  title  he  took  the  same  subject  to  the  elder  unrecorded  title;  and 
that,  if  the  holder  of  the  elder  title  was  in  the  actual  possession  of 
the  land  at  the  time  of  the  junior  purchase,  such  possession  was  suf- 
ficient notice  to  the  junior  purchaser  to  put  him  upon  inquiry  as  to 
the  manner  of  the  others  holding,  and  he  purchased  at  his  peril. 
Therefore,  the  chancellor  having  found  that  General  Preston  did 
execute  and  deliver  to  the  appellee  said  bond,  and  that  he  was  in 
the  actual  possession  of  said  land  at  the  time  of  the  appellants'  pur- 
chase, he  was  entitled  to  it. 

This  court,  in  reviewing  the  decision  of  the  chancellor,  agreed 
with  him  as  to  the  view  of  the  law  just  expressed,  but  differed  as  to 
the  facts.  We  held  that  there  was  no  evidence  in  the  record  then  be- 
fore us  that  General  Preston  ever  executed  the  bond  to  the  ap- 
pellee, that  fact  being  denied,  or  that  he,  the  appellee,  was  in  the 
actual  possession  of  the  lot,  that  fact  being  denied.  The  case,  for 
these  reasons,  was  reversed. 

Kerrigan  petitioned  for  a  rehearing,  and  accompanied  the  petition 
with  the  certificate  of  the  chancellor  wht)  tried  the  case,  stating  in 
substance  that  there  were  depositions  in  the  case  that  had  been  reg- 
ularly and  properly  taken,  proving  the  execution  of  the  bond 
for  a  title  by  General  Preston,  and  the  actual  possession  of  the  land 
by  appellee;  that  these  depositions  had  been  treated  as  a  part  of  the 
record,  and  they  had  been  read  and  considered  by  him,  and  which 
infiuenced  the  judgment  rendered  for  Kerrigan. 

Now,  when  papers  or  depositions  have  been  actually  lodged  in  a 
case  and  used,  treated  and  acted  on  by  the  court  as  a  part  of  the 
record,  they  must  be  considered  here  as  a  part  of  the  record,  and  they 
should  be  copied  as  a  part  of  the  record  to  be  sent  here  for  review,  al- 
though they  were  not  actually  noted  as  filed  by  the  clerk,  his  failure 
in  that  regard  should  not  prejudice  the  rights  of  litigants  who  had 
the  right  to  rely  on  his  performing  that  simple  ofiicial  duty  upon 
the  presentation  of  such  papers  to  be  filed  in  the  case.  It  was  upon 
the  said  official  certificate  of  the  chancellor  to  the  effect  that  said 
depositions  were  considered  by  him  and  which  influenced  his  judg- 
ment in  favor  of  Kerrigan,  and  which  ought  to  have  thus  directed  his 
judgment,  that  induced  us  to  grant  the  rehearing  and  remand  the  case 
to  the  chancellor  to  consider  about  said  depositions  again,  and  their 
contents,  and  to  render  another  judgment  according  to  his  find- 
ing in  that  regard,  which  he  did,  and  his  judgment  as  to  the  said  facts 
is  fully  sustained  by  them.  Indeed  there  is  no  contradictory  evi- 
dence in  that  regard.  We  repeat  that  it  was  upon  the  certification 
of  the  chancellor  that  influenced  our  action  at  that  particular  stage 
of  the  proceedings  here.  We  think  that  justice  to  all  parties  required 
it,  and  it  turns  out  that  had  we  acted  otherwise,  absolute  injustice 
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-would  have  been  done  the  appellee,  for  the  evidence  is  conclusive 
that  said  depositions  were  taken  upon  proper  notice,  witnesses  cross- 
-examined and  the  depositions  ^iven  to  the  cleric  to  be  tiled,  and 
were  in  the  papers  all  the  time  and  consic\ered  by  the  chancellor 
that  tried  the  case,  but  by  some  oversight  the  cleric  failed  to  mark 
them  tiled,  etc.,  and  the  depositions  fully  prove  the  two  points  at 
issue. 
The  judgment  is  affirmed. 


MizE  v.  Turner. 
{Filed  April  8,  1890— Not  to  be  reported.) 

Mortgages — Att<uhmtnts — Evidence — Where  the  attaching  plaintiff  creditor 
«Ueges  that  the  prior  mortgage  on  the  land  attached  wad  executed  in  con- 
templation of  insolvency  and  with  a  design  to  prefer,  all  of  which  aver- 
ments are  denied  and  no  proof  is  taken,  the  mortgage  can  not  be  held 
oonstrnctiyely  frandalent,  and  a  judgment  subjecting  the  property  to  sat- 
isfy first  the  attaching  creditor's  debt  and  ignoring  the  rights  of  the  mort- 
gagee is  erroneous. 

W.  W.  McGuire  for  appellant. 
Appeal  from  Morgan  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

In  this  action  Turner,  the  appellee,  was  a  judgment  creditor  of  one 
Cockerill,  and  having  alleged  grounds  for  an  attachment  prior  to  his 
Judgment  the  land  of  Cockerill  was  levied  on  by  the  writ  and  ad- 
judged to  be  sold  to  pay  the  debt. 

During  the  progress  of  the  action  the  appellant,  W.  O.  Mize,  hold- 
ing a  moi^tsrageon  this  land,  the  appellee  filed  an  amended  petition, 
alleging  that  the  execution  of  the  mortgage  was  in  contemplation 
of  insolvency  and  with  a  design  to  prefer,  and,  therefore,  the  estate 
of  Cockerill  passed  under  the  statute  to  creditors.  Mize  answered 
the  amended  petition,  denying  the  facts  alleged  as  to  insolvency  and 
the  desi&rn  to  prefer,  and  no  proof  whatever  was  taken  on  that  issue, 
and  it  must,  therefore,  be  assumed  that  no  constructive  fraud  ex- 
isted; still  the  court  below  ignored  the  claim  of  Mize,  although  his 
mortgage  was  prior  to  the  attachment,  and  ordered  the  land  sold  to 
satisfy  Turner's  debt.  This  was  error.  The  land  should  have  been 
sold  to  satisfy  first  the  debt  of  Mize  and  then  the  debt  of  Turner,  or 
to  satisfy,  both  debts;  and,  if  it  failed  to  bring  enough  to  sat- 
isfy both  claims,  then  Mize  should  have  the  preference.  On  the 
return  of  the  case  such  should  be  the  judgment,  if  the  parties  are 
all  before  the  court  on  the  cross  petition  of  Mize  to  foreclose  his 
mortgage,  and,  if  not,  they  should  be  brought  before  the  court  and 
the  land  sold,  unless  there  is  some  other  defenses  than  those  con- 
tained in  this  record,  to  satisfy  the  debts  in  the  order  mentioned. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with 
this  opinion. 
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Doty,  Ac.  v.  Cox. 

{Filed  April  27,  1893— iVb^  to  be  reported.). 

• 

1,  Personal  representatives — Subrogation — An  administrntor,  with  the  wilP 
RDnexed,  being  the  hnsband  of  one  of  twp  children  of  the  teatator,  who, 
with  a  f^randchild,  were  his  only  devisees,  undertook  to  pay  the  testator's- 
debts  without  incarring  the  expense  of  an  action,  and  famished  a  consider- 
able amount  of  his  own  means,  and  his  wife  and  her  sister  undertook  to  in* 
demnify  him  by  conveying  to  him  a  tract  of  land  received  by  them  from 
their  father.  The  wife  of  the  administrator  having  died,  her  estate  vested 
by  descent  in  her  sister  and  the  grandchild. 

Upon  an  action  instituted  to  perfect  his  title  to  the  land  deeded  to  the  ad- 
ministrator, Held — That  the  conveyance  from  his  wife  passed  no  title,  but- 
the  administrator  having  in  good  faith  advanced  his  own  means  to  pay 
debts  which  the  testator^s  land  was  bound  for,  he  was  entitled  to  have  his- 
title  to  it  perfected  by  a  conveyance  from  the  commissioner'of  the  interest 
of  the  grandchild. 

2.  Same — Compensation — An  Administrator,  with  -the  will  annexed,  having 
undertaken  to  perform  his  duties  without  comipensation,  he  will  not  be  per- 
mitted to  charge  the  estate  for  ttame. 

J.  A.  Sullivan,  \V.  O.  Bradley  and  C.  F.  &  A.  R.  Burnam  for  ap- 
pellants. 

Jno.  Bennett  and  Smith  &  Moberly  for  appellee. 

Appeal  from  Madison  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  personal  estate  of  John  W.  Francis  being  insufficient  to  pay 
his  debts,  it  became  necessary  to  sell  his  land  for  that  purpose,  and 
the  parties  in  interest,  being  desirous  of  avoiding  the  expense  of  re- 
sorting to  an  action  for  that  purpase,  agreed  to  sell  and  did  sell 
a  part  of  the  landed  estate,  applying  the  proceeds  to  the  payment  of 
the  debts. 

The  decedent  left  his  widow  surviving  him  and  two  children  and 
one  grandchild.  He  made  a  will  by  which  he  devised  his  estate  to 
his  widow  and  the  two  surviving  children,  giving  to  his  grandchild 
a  small  legacy. 

The  appellee,  Jefferson  Cox,  and  one  Terrell  qualified  as  adminis- 
trators under  the  will  annexed,  and  the  active  administrator,  Jeffer- 
son Cox,  paid  out  of  his  own  means  a  large  sum  of  money  la 
discharging  the  debts  of  the  testator.  He  agreed  to  take  a  small 
tract  of  land  at  a  fixed  price  that  was  a  fair  equivalent  and  more 
than  the  land  is  now  worth.  His  wife,  who  was  a  daughter  of  the 
testator,  and  her  sister  (now  Mrs.  Doty),  being  of  full  age,- executed 
a  joint  deed  to  Cox  for  this  tract  of  land,  the  deed  being  executed 
directly  by  the  wife  to  her  husband.  The  proceeds  of  the  land  was 
paid  on  the  debts,  and  still  left  other  debts  owing  by  the  estate  that 
were  paid  by  Cox,  the  administrator,  and,  as  he  alleges,  under  an 
agn^eement  with  his  wife  that  she  would  convey  to  him  other  land 
that  she  had  inherited  or  received  by  devise  from  her  father.  The 
deed  from  his  wife  for  the  tract  purchased  passed  no  title,  and  the 
only  title  he  obtained  was  that  of  his  wife^s  sister,  nor  can  the  agree- 
ment between  the  husband  and  wife  be  enforced  as  to  the  other  land 
devised  to  her.    Both  transactions  were  nullities. 

After  these  transactions,  and  t)efore  the  estate  was  finally  settled,  the 
wife  of  Cox  died  childless,  and  her  land  descended  to  her  heirs  at  law^ 
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and  amoni?  them  was  John  W.  Walker,  the  grandchild,  who  is  an 
infant,  and  who  had,  in  efiteK?t,  been  disinherited  by  his  K^andfather. 

Cox  filed  his  petition  askinc:  that  the  contracts  with  his  wife  be 
enforced,  and,  if  not,  that  the  deed  to  the  land  made  to  him  Jointly 
by  his  wife  and  her  sister  be  cancelled  and  the  money  paid  refunded 
to  him«  with  interest,  and  also  the  additional  amount  he  had  paid  in 
discharge  of  the  testator's  debts,  as  evidenced  by  his  settlement  with 
the  county  court. 

The  heirs  at  law  of  his  wife,  including  the  grandchild,  were  made 
defendants,  and  on  the  hearing  the  court  below  cancelled  the  deed 
made  to  Cox  by  his  wife  and  her  sister,  and  subjected  the  estate  of 
the  decedent  to  the  payment  of  the  debts,  and  refused  to  make  any 
idlowance  to  Cox  for  his  services  as  administrator. 

The  heirs  at  law  appeal  from  the  judgment,  and  Cox  asks  for  a 
<cross  appeal,  insisting  that  the  court  erred  in  refusing  an  allowance 
for  hi^  services.    . 

Cox  took  possession  of  the  land  under  the  deed  from  his  wife  and 
her  sister,  made  improvements  upon  it  and  paid  its  full  value.  The 
land  was  liable, for  the  debts  of  the  testator,  was  sold  to  pay  those 
'debts,  and  the  proof  conduces  to  show  that  if  again  sold  it  would 
bring  less  than  the  price  paid  by  the  appellee.  The  sister  (now  Mrs. 
Doty)  has  parted  with  her  title,  and  if  the  appellee  failed  to  obtain 
the  title  of  his  wife  it  was  his  fault  and  not  that  of  his  sister,  and, 
therefore,  the  latter  should  not  be  compelled  to  take  her  interest  back 
that  it  may  again  be  sold  to  pay  testator's  debts.  If  the  land  had 
already  been  sold,  and  for  its  full  value,  and  sold  for  the  same  pur- 
pose that  it  is  now  ordered  to  be  resold  for,  we  see  no  reason  why  the 
sale  should  not  be  confirmed  and  the  commissioner  ordered  to  make 
a  deed  for  the  infant's  interest,  particularly  where  it  is  to  the  interest 
of  all  parties  that  the  deed  should  remain  uncancelled.  The  appellee 
can  not  complain  if  the  land  is  of  less  value,  because  this  whole 
trouble  originates  from  his  own  laches.  He  should,  therefore,  be 
compelled  to  take  the  land  attempted  to  be  conveyed  by  the  wife 
and  his  title  perfected  by  the  deed  of  the  infant  through  a  com  mis- 
rsioner. 

As  to  the  balance  of  the  debts  remaining  unpaid  and  discharged 
by  the  administrators,  the  land  devised  to  the  wife,  Mrs.  Cox,  and  to 
Mrs.  Doty  should  be  sold  to  indemnify  him. 

It  is  contended  on  the  appeal  that  the  administrator,  having  vol- 
untarily paid  the  debts  when  he  was  not  compelled  lo  do  so,  can 
not  recover;  that  the  appellee  has  made  the  estate  his  debtor  with- 
out the  consent  of  the  heirs. 

We  can  not  see  how  such  a  doctrine  applies  to  a  personal  represen- 
tative who  stands  in  the  shoes  of  the  testator,  and  who  may  be 
'Compelled  to  pay  as  long  as  there  are  assets  in  his  hands,  and  by 
.statute  may  resort  to  an  action,  sell  the  realty  for  that  purpose. 
What  debls  he  has  paid,  with  proper  vouchers  annexed,  he  should 
be  credited  by. 

If  Mrs.  Doty  should  pay  her  part  of  the  debts,  then  no  sale  of  her 
land  should  be  ordered  unless  the  land  left  to  Mrs.  Cox  is  insuffi- 
cient in  value  to  pay  her  part  of  the  indebtedness. 

We  must  concur  with  the  court  below  in  his  refusal  to  make  an 
allowance  to  the  administrator,  except  his  actual  cost  and  expenses. 
It  was,  we  think,  understood  and  agreed  that  no  charge  was  to  be 
made.  Terrell,  the  coadministrator,  made  no  charge,  and,  while  he 
was  not  as  active  in  the  management  of  the  estate  as  the  appellee, 
he  rendered  valuable  services,  and  for  which  he  would  be  entitled 
but  for  the  agreement  not  to  charge.    Besides,  the  neglect  of  the  ap- 


70     MERCANTILE  TRUST  CO.   OF  N.  Y.   V.   SOUTH  PARK  RES.  CO. 

pellee,  in  failing  to  tak€j  proper  advice,  has  placed  the  heire  in  i^ 
condition  where  they  must  pay  attorneys'  fees  and  incur  other  ex- 
penses that  would  hrtve  been  unnecessary  but  for  his  action. 

The  Judgment  is  reversed  on  the  original  and  affirmed  on  the  cross 
appeal. 


The  Mercantile  Trust  Co.  of  New  York  v.  The  South  Park 

Residence  Co. 

{.Filed  AprU  27,  1893.) 

1.  Nonresident  defendants —  Constructive  service —  Void  Judgment — Under  United 
States  statutes  of  March  8,  1875,  pablication  of  warning;  order  a^^ainst  non- 
resident defendants  in  a  daily  paper  for  ten  successive  days  was  not  a  compli- 
ance with  the  statute  requiring  such  publication  to  be  made  not  less  than 
once  a  week  for  six  consecutive  weeks^  and"  a  sale  of  nonresident's  property  under 
such  publication  was  void. 

2.  Covenant  of  warranty --Mortgages — A  covenant  of  seisin  is  broken  as- 
soon  as  made,  and  a  suit  fot  damages  for  the  breach  may  be  instituted  by 
the  grantee  without  waiting  to  be  evicted.  A  mortgagee  is  not  vested  with 
the  legal  title  and  is  not  seized  in  fee. 

8.  Measure  of  damages-^ Attome-y* s  fee — In  an  action  to  recover  damages  far 
the  breach  of  a  covenant  of  seisin,  there  having  been  no  expenses  incurred 
in  resisting  an  eviction,  the  measure  of  damages  is  the  restitution  of  the 
purchase  money,  with  interest.     No  attorney's  fee  can  be  allowed  as  a  part- 
of  damages  in  such  cases  without  an  eviction. 

Marc  Mundy  for  appellant. 

Stone  <fe  Sudduth  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Mrs.  Dorcas  White  was  the  owner  of  a  tract  of  some  380  acres  of* 
land  ntar  Louisville,  Ky. 

In  1875  her  son,  Theodore  S.  White,  borrowed  from  the  Mercantile 
Trust  (]!onipany  of  New  York  the  sum  of  $5,000,  and  Dorcas  and  her 
husband,  by  way  of  mortgage,  conveyed  the  land  named  to  the  trust 
company  to  secure  the  payment  of  this  debt. 

The  loan  was  made  on  five  years'  time,  but  interest  not  bein^  paid 
in  March,  1878,  the  company  instituted  proceedings  in  the  Circuit 
Court  of  the  United  States  of  the  District  of  Kentucky,  seeking  to 
subject  the  lands  to  the  payment  of  its  debt.  Prior  to  this  suit  Dor- 
cas White  had  died,  and  the  action  was  against  her  children,  eight 
in  number,  six  of  whom  were  residents  of  the  State  of  Arkansas. 
Only  two  of  them  were  found  in  the  district,  and  thereupon  an 
order  of  warning  was  made  against  the  six  children,  and,  after  publi- 
cation for  ten  successive  dat/s  in  a  daily  paper  in  Louisville,  a  judg- 
ment of  sale  was  obtained.  A  receiver  had  theretofore  beeni 
appointed  by  the  court,  .who  had  taken  charge  of  the  property. 

At  the  commissioner's  sale  in  September,  1878,  the  company  became 
the  purchaser  at  the  price  of  $4,400.  and  in  November,  1888,  the  sale 
was  confirmed  and  a  deed  made  to  the  company. 

On  November  17, 1888,  the  trust  company  sold  and  conveyed  the 
property  to  Peddicord  in  consideration  of  the  sum  of  $4,001),  and, 
thereafter,  in  August,  1889,  Peddicord  sold  and  conveyed  the  same 
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property  to  the  South  Park  Residence'Corapany  in  consideration  of 
the  sum  of  $19,456,56. 

In  the  deeds  from  the  trust  company  to  Peddicord,  and  from  Ped- 
dicord  to  the  South  Park  Residence  Copcipany,  these  covenants  are 
found:  '*And  the  said  first  party  further  covenants  with  the  said 
second  party,  his  heirs  and  assigns,  that  they  are  lawfully  seized  in 
fee  simple  of  the  property  herein  conveyed;  that  they  have  good 
right  and  full  power  to  convey  the  same ;  that  said  property  is  free 
from  incumbrance,  and  the  said  first  parties  and  heirs  shall  make  all 
further  assurance  of  the  lands  as  shall  be  lawfully  and  reasonably 
required  by  said  second  party,  his  heirs  or  assigns." 

The  only  title  that  the  trust  company  had  to  the  property  was  by 
virtue  of  the  commissioner's  deed  obtained  in  the  United  States  Cir- 
cuit Court  proceedinj?  named  above,  and  in  that  suit  the  Federal 
Statute  of  March  3, 1875  (sup.  to  U.  S.  Rev.  Stat.,  vol.  1,  page  176),  re- 
quiring orders  of  warning  to  be  published  in  such  manner  as  the 
court  may  direct,  not  leas  than  once  a  week  for  six  consecutive  weekSy 
was  ignored,  and  publication  was  made  for  only  ten  successive  days. 
It  follows,  therefore,  that  the  interest  of  six  out  of  the  eight  children 
of  Iiorcas  White  was  sold,  or  attempted  to  be  sold,  when  they  were 
not  before  the  court. 

Upon  the  authority  of  Hunt  v.  WickliflTe,  2  Peters  214-15,  and 
other  cases  of  the  United  States  Supreme  Court  to  the  same  eflfect, 
we  are  of  opinion  that  this  jurisdictional  fact  not  appearing  of  record 
—that  is,  the  publication  required  by  law — the  decree  and  sale  there- 
under did  not  divest  the  title  of  the  six  children  in  and  to  the  land 
sold,  but  that  as  to  them  the  judgment  was  absolutely  void. 

Therefore,  at  the  time  of  the  conveyances  from  the  trust  company 
to  Peddicord,  and  from  the  latter  to  the  residence  company,  these  six 
children,  as  heirs  of  their  mother,  Dorcas,  were  the  owners  of  six- 
eighths  of  this  property,  and  hence  the  covenants  of  the  first  parties 
to  said  deeds,  that  **they  were  lawfully  seized  in  fee  simple  of  the 
property  therein  conveyed,  and  thnt  they  had  good  right  and  full 
power  to- convey  the  same,''  were  br(»ken  immediately  upon  the  mak- 
mg  of  them. 

In  Fitzhugh,<fcc.  v.  Croghan,  2  J.  J.  Mar.,  429,  it  is  said:  **In  a  suit 
on  a  covenent  of  seisin^  the  only  question  is,  was  the  covenantor 
seized  of  the  legal  title  at  the  instant  when  he  made  the  covenant? 
If  he  were  his  covenant  is  not  broken.  It  is  a  covenant  'in  presentV 
and  can  not  be  affected  by  supervenient  facts  or  events.  *  *  The 
covenant  of  seisin  is  broken  the  instant  it  is  made  or  never." 

Mr.  Rawle,  in  his  work  on  Covenants  for  Title,  page  81,  shys  that 
the  weight  of  authority  is  to  the  effect  that  a  '^covenant  of  seisin  is 
satisfied  only  by  the  transfer  of  an  indefeasible  (itle,^^  and  is  ''techni- 
cally broken  as  soon  as  it  is  made  if  the  title  be  from  any  cause  de- 
feasible." 

Mere  possession,  we  think,  does  not  satisfy  the  covenants  of  the 
grantors.  The  right  of  possession  must  also  have  been  in  them  as 
well  as  the  fee  and  the  right  to  convey. 

It  is  insisted  that  the  mortgage  of  the  Whites  passed  the  fee  to  the 
trust  company,  and  that  it  was  thus  seized  in  fee  and  empowered  to 
convey  in  satisfaction  of  its  covenant. 

It  is  true  that  in  some  comparatively  late  cases  (Stewart  v.  Barrow, 
7  Bush,  368),  it  is  said  that  "a  mortgage  passes  the  legal  title  to  real 
estate  to  the  mortgagee,"  which  follows  the  old  doctrine.  But  in  all 
the  late  cases  (Talliaferro,  &c.  v.  Gay,  <&c.,  78  Ky.,  496,  the  princi- 
ple is  announced  that  '^substantially  under  the  adjudications  in  this 
State  the  legal  title  to  the  mortgaged  premises,  both  at  law  and  in 
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equity,  remains  in  the  mortgagor  during  the  life  of  the  mortgage." 
*^A  mortgage  is  a  mere  security  for  debt,  and  substantially,  both  at 
law  and  in  equity,  the  mortgagor,  is  the  real  owner  of  the  property 
mortgaged."    (Wooley  v.  Holt,  14  Bush,  790.) 

In  Douglass,  Ac,  v.  Cline,  <&c.,  12  Bush,  612,  it  is  said:  ''Hence, 
mortgages  are  now  treated  in  this  State  as  mere  securities;  and,  al- 
though, strictly  speaking,  the  mortgagee  is  invested  with  the  legal 
title,,  he  holds  it  only  in  pledge,  and  the  mortgagor  is  considered, 
both  at  law  and  in  equity,  the  real  owner  of  the  property." 

It  is  manifest,  therefore,  that  the  trust  company  was, not  the  real 
owner  of  six-eights  of  the  property  in  question,  was  not  "lawfully 
seized  in  fee"  thereto,  and  had  not  the  good  right  and  full  power  to 
convey  the  same,  either  by  virtue  of  its  mortgage  from  the  Whites 
or  by  reason  of  its  commissioner's  deed  in  the  foreclosure  proceed- 
ings aforesaid,  nor  need  an  eviction  first  be  had  before  an  action  was 
maintenable. 

This  follows  from  the  very  nature  of  the  covenants.  If  ever  broken 
they  are  broken  as  soon  as  made,  and  an  action  for  the  breach  lies  at 
once  and  before  eviction. 

In  Fitzhugh,  Ac.  v.  Croghan,  supra^  it  is  said :  **  A  suit  may  be  main- 
tained, therefore,  for  a  breach  of  a  covenant  of  seisin  before  and  with- 
out any  eviction."  See  also  Rawle,  supra^  page  77,  to  the  same 
effect. 

In  Marvell  on  Vendors,  volume  2,  page  988,  it  is  said:  "The 
grantee  is  not  bound  to  wait  until  he  has  been  disturbed  in  his  pos- 
session, however,  but  may  purchase  in  the  outstanding  title  and  re- 
cover from  the  grantor  the  reasonable  price  which  he  has  fairly  and 
necessarily  paid  for  the  same." 

We  conclude,  therefore,  that  the  South  Park  Residence  Company 
had  the  right  to  institute  this  action  against  the  trust  company,  the 
covenantor  in  the  deed  of  November  17,  1888,  and  do  so  before  ac- 
tual eviction. 

This  brings  us  to  the  consideration,  of  the  question,  what  is  the 
measure  of  damages  in  the  case?  Upon  discovering  the  defect  of  title, 
which  was  in  the  latter  part  of  the  year  1889,  the  appellee,  the  South 
Park  Residence  Company,  at  once  notified  the  trust  company,  and 
upon  the  iatter  company  taking  no  steps  to  perfect  the  title,  it  pro- 
ceeded to  buy  in  the  outstanding  title  of  the  six  White  heirs.  The 
land  bad  greatly  advanced  in  value,  as  is  shown  by  the  fact  that 
Peddicord  sold  it  for  nearly  five  times  as  much  as  he  paid  for  it,  and, 
besides,  extensive  improvements  had  been  erected  thereon. 

This  title  was  finally  bought  in  at  the  price  of  $7,200,  paid  by  the 
South  Park  Residence  Company,  and  the  proof  is  abundant  that  the 
price  paid  was  reasonable.  Peddicord,  the  immediate  grantor  of  the 
appellee,  consented  to  this  purchase,  and  immediatefv  paid  to  his 
grantee  one-half  of  the  sum  it  thus  had  to  pay  to  the  Whites,  namely, 
$3,600,  and  transferred  to  the  appellee  all  interest  and  claim  he  might 
have  growing  out  of  the  trust  company's  covenant  to  him  in  the 
deed  of  November,  1888. 

The  latter  company,  declining  to  make  good  the  remainder  of  the 
loss  growing  out  of  the  purchase  of  this  outstanding  title,  the  South 
Park  Residence  Company  brought  this  suit,  in  which  Peddicord  nom- 
inally joins  against  the  trust  company'.  It  recovered  a  judgment  on  the 
sum  claimed,  to-wit,  $3,600,  with  interest  from  January  25,  1890,  and 
for  $550  for  attorneys'  fees  and  expenses  incurred  iind  paid  in  the  ob- 
tention  of  the  outstanding  title  of  the  White  heirs. 

In  Cox's  heirs  v.  Strode,  2  Bibb,  273,  it  is  said:  "The  Supreme 
Courts  of  New  York  and  of  Pennsylvania  have  determined  that  on 
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a  covenaat'of  seisin  the  rule  of  eompensatioD  is  the  value  of  the 
land  at  the  time  of  entering!;  into  the  covenant,  to  be  ascertained  by 
the  consideration  paid,  with  interest  and  costs  attending  the  evic- 
tion." 

This  rule  is  unqualifiedly  endorsed,  and  has  since  been  invariably 
followed.  (Cosby  v.  West,  2  Bibb,  568;  Thompson's  heirn  v.  Jones, 
11  Bush,  865.) 

In  Robertson  v.  Lemon  and  wife,  2  Bush,  301,  where  there  was  an 
eviction  and  a  suit  on  a  breach  of  general  warranty,  the  same  rule  is 
announced  and  it  was  said:  *'The  appellant  is  certainly  liable  for  the 
legal  costs  incurred  in  resisting  the  eviction,  and  also  for  a  reasona- 
ble fee  paid  tocaunsel  for  defending  the  action;  *  *  that  the  legal 
effect  of  such  a  warranty  as  that  in  this  case  is  the  liability  of  the 
warrantor  for  a  restitution  pro  tanto  of  the  consideration  is  indis- 
putably established  by  preponderating  authority  and  by  this  court." 

In  Kawle,  supra,  page  992,  it  is  said  that  '*the  doctrine  is  well  es- 
tablished that  where  the  breach  of  a  covenant  is  only  partial  the  cov- 
enantee recovers  pro  tanto  only." 

Warvelle,  in  his  work  on  Vendors,  page  1011,  says  that  **it  has 
been  held  in  some  instances  that  the  allowance  of  a  counsel  fee  is 
'Conditional  upon  the  action  of  the  covenantor,  and  the  covenantee 
<jan  not  recover  the  fees  paid  by  him  in  voluntarily  defending  the 
ejectment  suit  as  part  of  hiH  damages  in  an  action  against  the  cove- 
nantor on  the  covenants  of  title." 

Bawle,  supra^  page  310,  says:  **In  some  cases,  however,  counsel 
fees  have  been  denied  under  any  circumstances,  it  being  considered 
that  these  expenses  incurred  by  the  party  for  his  satisfaction  vary  so 
much  with  the  character  and  eminence  of  counsel  that  it  would  be 
dangerous  to  impose  9uch  a  charge  upon  an  opponent." 

Whatever  may  be  the  rule  elsewhere,  we  think  it  is  authoritatively 
•settled  in  Kentucky  that  in  suits  for  a  breach  of  covenants'of  this 
iCharacter  the  necessary  costs  and  expenses  incurred  in  defending  the 
title,  including  a  reasonable  attorney's  fee,  can  be  recovered,  but  we 
think  these  expenses  must  have  been  incurred  in  actually  defending 
the  suit  for  eviction  and  after  notice  of  the  suit  to  the  covenantor. 
If  he  is  to  be  made  liable  he  must  at  least  be  given  the  opportunity 
to  employ  his  own  counsel  and  provide  the  defense,  the  costs  of 
which  he  is  to  pay. 

In  this  case  there  was  no  suit  for  eviction;  the  covenantee  volunta- 
rily undertook  to  buy  in  the  paramount  title  of  the  Whites.  Notice 
of  the  defect  was  first  given  the  trust  company  in  New  York  the 
latter  part  of  November,  1889,  and  even  thpn  negotiations  were 
pending  between  the  park  company  and  the  Whites  respecting  the 
purchase  of  their  claim,  and  was  very  shortly  closed.  The  park  com- 
pany was  evidently  greatly  alarmed  at  having  expended  some  $40,- 
000  or  $50,000  on  property,  to  only  two-eights  of  which  they  had 
title.  It  was  eviaence  of  business  capacity  to  hurry  the  trade 
through,  but  we  do  not  think  the  trust  company  should  be  held  lia- 
ble to  this  expense. 

It  is  contended  by  the  appellant  that  from  whateversum  isfixedthe 
<X)nripensation  due  to  the  appelleeshouldbededucted  from  the  balance 
of  the  unpaid  White  mortgage,  as  in  no  event  could  they  have  ob- 
tained an  eviction  without  paying  this  unpaid  balance.  This  is  prob- 
ably true,  but  it  does  not  follow  that  this  sum  should  be  deducted 
from  damages  incurred  by  the  appellee.  The  Whites  probably  esti- 
mated this  unpaid  balance  as  paid  or  satisfied  in  selling  their  inter- 
est at  less  than  the  market  value  of  the  property,  and  such  view  is 
borne  out  by  the  proof. 
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We  conclude,  therefore,  that  the  limit  of  the  damages  recoverable 
in  this  action  \h  six-eights  of  the  consideration  received  by  the  trust 
company  from  Peddicordon  November  17, 1888,  that  being  the  propor- 
tionate loss  or  defect  in  the  lands  conveyed,  which  is  $3,()00,  with 
interest,  upon  the  last  named  date. 

The  Judgment  of  the  lower  court  being  in  excess  of  this  sum  is  re- 
versed and  cause  remanded,  with  directions  to  enter  judgment  in  ac- 
cordance with  this  opinion. 


Quinn'r  adm'r  v.  N.  N.  a  M.  V.  CJo. 
(Filed  April  29,  iS^Z— Not  to  be  reported.) 

1.  Negligence — Bodily  suffenng  of  intestate — A  persoDal  representatiye  may 
TAooTer  for  the  safferiug  of  liis  intestate  after  receiving  personal  injuries 
resnlting  in  his  death. 

2.  Pleading — Caption — The  fact  that  the  caption  fails  to  state  that  plaintiflT 
sues  in  a  representative  capacity  is  immaterial  if  the  fact  that  he  snes  ilk 
each  capacity  is  stated  in  the  body  of  the  petition. 

Lane  <&  Burnett  for  appellant. 

Bullitt  and  Shields  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  action  by  the  Germania  Safety  Vault  A  Trust  Company 
as  the  administrator  of  one  Qvinn,  seeking  to  recover  damages  for 
the  mental  and  bodily  suffering  of  the  intestate,  caused  by  the  gross 
negligence  of  the  employes  of  the  railroad  company  while  in  the 
course  of  their  employment. 

The  appellant's  intestate  was  a  brakeman  at  the  time,  and  in  the 
employ  of  the  company,  and  the  bodily  injury  resulting  in  death 
caused  by  thase  superior  in  authority,  if  the  averments  of  the  petition 
are  true.  This  is  not  an  action  to  recover  for  the  loss  of  life  but  for 
the  suffering  of  the  intestate  for  days  and  weeks  after  the  injury,  and 
the  right  of  action  is  sustained  by  the  case  of  the  same  appellee 
against  Ditzler,  12  Kv.  Law.  Kep.,  626. 

It  is  said,  however,  that  the  appellant  fails  to  sup  as  administrator, 
and  that  the  trust  company,  as  such,  is  seeking  to  recover  damages 
for  an  injury  to  one  with  whom  it  has  no  connection  in  any  way. 
The  petition,  in  its  caption,  fails  to  style  itself  as  administrator,  but 
this  IS  not  required;  but  the  fiducial  character  in  which  the  party 
sues  must  be  stated  in  the  body  of  the  petition,  and  in  this  case,  after 
reciting  the  facts  constituting  the  cause  of  action,  the  plaintiff  alleges- 
that  Quinn  died  intestate  a  resident  of  the  county  of  Jefferson,  and 
the  plaintiff  was  appointed  by  the  county  court  to  be,  that  it  accepted 
and  qualified  as,  and  became  and  now  is,  the  administrator  of  the  es* 
tate  of  Joseph  Quinn,  deceased,  and  by  reason  of  which  the  defend- 
ant has  become  liable  and  bound  to  pay  it  the  sum  of  $20,0cK). 

In  our  opinion  this  is  a  sufficient  statement  of  facts  showing  the 
re<*overy  is  sought  by  the  administrator  and  not  in  its  individual 
right. 

The  demurrer  should  have  been  overruled  and  cause  remanded 
for  that  purpose. 
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Lachat,  by,  Ac.  v.  Lutz. 
(If^Ued  April  29,  1893.) 

Negligence — Duty  to  strangers— T\xb  plaintiff  yisited  the  premises  of  de- 
fendant to  deliver  a  message  from  an  employe  of  defendant,  bnt  who  was  not- 
so  employed  on  that  day,  and  was  by  some  one  directed  to  pass  throng h'  a 
dark  room,  where  he  was  injured  by  haying  his  leg  canght  in  a  large  wheel 
which  he  could  not  see.  In  an  action  to  recover  damages,  Held — That  de- 
fendant owed  no.dvty  to  plaintiff;  besides,  plaintiff  contributed  to  this  own 
injury  by  going  into  the  dark  room. 

Kohn,  Baird  A  Speckert  for  appellants. 
M.  A.,  D.  A.  and  J-  G.  Sachs  for  appellee. 
Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opion  of  the  court  by  Judge  Lewis. 

A  general  demurrer  to  the  petition  having  been  sustained,  the 
plaintiff  in  this  case,  who  is  an  infant  suing  by  his  next  friend,  has 
appealed. 

The  cause  of  action  is  stated  substantially  thus:  That  on  the 

day  of  August,  1890,  one  Stoker,  who  was  foreman  or  superintend- 
ent of  defendant,  Lutz,  requested  plaintiff,  Lachat,  to  go  to  defend- 
ant's place  of  business  and  inform  him  that  his  (Stoker's)  child  wa» 
dead  and  he  would  not  come  to  work  on  that  day  ;  that  while  on  his^ 
way  to  the  building  owned  by  defendant  for  the  purpose  of  deliver- 
ing said  message  he  (plaintiff)  was  directed  to  go  into  a  small  room 
where  the  person  could  be  found  who  would  convey  said  message  to 
the  defendant ;  that  said  room  was  very  dark,  and  while  he  was  at- 
tempting to  make  a  step  his  leg  was  caught  in  an  opening  or  hole 
that  had  been  negligently  left  so,  and  a  large  revolving  wheel 
crushed  his  leg;  that  he  did  not  know  of  the  danger  to  which  he 
was  exposed,  and  could  not  discover  it  on  account  of  darkness  of  the 
room.  It  is  further  stated  that  plaintiff  had  no  notice  or  warning  of 
the  danger,  but  defendant,  his  agents  or  servants  negligently  di- 
rected him  into  said  room. 

It  is  not  alleged  "plaintiff,  when  injured,  was  in  performance  of  any 
duty  to  defendant,  or  that  he  was  at  the  place  of  defendant  with  his 
knowledge  or  consent.  On  the  contrary,  a  fair  inference  from  state- 
ments of  the  petition  is,  that  he  went  there  at  instance  and  for  ac- 
commodation of  only  Stoker,  who  was,  for  that  day  at  least,  not  in 
service  of  the  defendant. 

It  is  not  alleged  that  the  room  in  which  plaintiff  received  the  in- 
jury was  designed  or  used  as  a  passageway  for  strangers  or  was 
ever  in  fact  entered  by  any  other  than  employ&s  of  defendant. 

The  defendant,  therefore,  owed  to  plaintiff  no  other  duty  or  care 
than  any  other  stranger  or  person  intruding  upoA  his  premises  with- 
out his  consent  or  knowledge ;  and  as  the  actual  condition  of  the 
room  in  question  was  not  a  subject  affecting  the  rights  or  interests  of 
any  others  than  defendant  and  his  employes,  we  have  the  case  of  a 
plaintiff,  not  alleged  to  be  deficient  in  intelligence,  voluntarily  going^ 
where  he  need  not  have  gone,  and  the  exercise  of  ordinary  care 
would  have  kept  him  from  going. 

It  is  true  it  is  in  general  terms  alleged  that  plaintiff  was  directed 
by  some  one  to  go  into  that  room  where  he  could  find  a  person  who- 
would  convey  the  message  to  defendant;  but  even  assuming  the  per- 
son who  gave  the  direction  was  an  employe  of  defendant,  though  it 
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Is  not  SO  alleged,  still  if  the  room  was  too  dark  for  him  to  see  his 
way,  he  need  not  have  gone,  and  ordinary  prudence  woald  have 
kept  him  from  going  there.  Whether  the  person  who  gave  the  di- 
rection was  or  was  not  an  employe  of  defendant,  he  alone,  if  any 
person,  can  be  made  liable  for  ttie  injury,  because  he  was  not  then 
acting  in  the  line  of  his  duty,  or  by  the  direct  or  implied  authority 
of  defendant. 

Judgment  affirmed. 


Russell  v.  Phillips,  jr. 
{Filed  May  2, 1893— iVo^  to  be  reported.") 

Vendor  and  vendee— -Deficiency  in  land — Sale  in  gross — A  vendor  having  for  a 
•gross  snm  conveyed  a  tract  of  land,  deporibing  it  by  metes  and  bounds  and 
pnrporting  to  contain  1813^  acres,  ix^as  saed  by  the  vendee  for  an  abatement 
of  the  purchase  money  for  an  alleged  deficiency  of  nearly  three  acres. 
Held — That  the  sale  was  in  gross  and  the  vendee  was  not  entitled  to  the  re- 
lief prayed  for.  A  statement  as  to  the  number  of  acres  following  a 
description  by  metes  and  bounds  in  the  absence  of  fraud  or  mistake  is 
generally  regarded  as  matter  of  description  merely. 

C  C.  McChord  for  appellant. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

As  a  defense  to  this  action  against  him  on  his  promissory  note  ex- 
«ecuted  for  a  tract  of  land,  Russell,  the  appellant,  pleaded  that  there 
\v'as  a  deficiency  of  land,  to  the  extent  of  nearly  three  acres,  held  ad- 
versely by  others  at  the  time  of  the  sale  and  conveyance.  The  tract 
<?onveyed  contained  181J  acres,  or  so  purported  to  contain.  The  de- 
scription was  by  metes  and  bounds.  The  consideration  was  $1,500, 
all  of  which  the  appellant  paid  as  it  fell  due,  save  the  interest  on 
the  last  purchase  money  note.  There  is  no  fraud  or  deceit  set  up, 
and  it  is  evident  that  it  was  a  sale  in  gross. 

The  particularity  of  the  descnption  makes  it  evident  that  the 
tract  was  sold  by  the  prescribed  limits  and  not  by  the  number  of 
acres  it  might  contain,  and  that  the  purchaser  got  the  distinct  thing 
for  which  he  contracted.  The  quantity  was  stated  merely  as  an 
addenda  to  the  other  and  more  specific  description.  *'  Mere  enu- 
meration of  quantity  at  the  end  of  a  particular  description  of  the 
premises,  where  there  has  been  no  fraud  or  gross  mistake,  has  ever 
been  regarded  as  matter  of  description  only,  and  not  of  the  essence 
of  the  contract;  and  in  such  cases  the  purchaser  is  not  entitled  to  an 
abatement  of  price  because,  on  survey,  the  tract  is  found  to  contain 
41  less  number  of  acres  than  that  specified."  (Warvelle  on  Vendors, 
volume  2,  page  925.) 

The  price  was  also  an  amount  certain,  and  it  is  apparent  that  if  the 
alleged  deficiency  had  been  known  it  would  have  made  no  differ- 
ence in  the  price. 

The  appellant  contends  that  he  is  specially  damaged  because  of 
Ihe  loss  of  the  portion  held  adversely  by  Young,  a  valuable  water 
^supply  being  cut  off  at  this  point.  If  such  a  claim  is  assertable  at 
all  it  would  be  in  the  nature  of  a  counterclaim  or  set-off,  and  the 
•caption  of  the  answer  does  not  contain  these  necessary  words.    (Sec- 
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tion  97,  Civil,  Code.)    For  the  reason  stated  the  answer  did  not  pre*^ 
sent  a  state  of  case  which  entitles  the  defendrtnt  to  any  relief.    Hence 
the  failure  of  the  plaintiflT  to  file  a  reply  was  immaterial. 
Judgment  affirmed. 


Dawson  v.  Shafer. 

{^Filtd  May  2,  1893— iVb^  to  be  reported.) 

Finding  of  facts  by  the  chanceltor — lu  a  controTersy  concerniDg  the  location 
of  a  division  line  between  two  litif^ants  the  finding  of  facts  by  the  chancel- - 
lor  will  not  be  disturbed. 

• 

Fairleigh  <&  Straus  for  appellant. 
N.  J.  Weller  for  appellee. 
Appeal  from  Bullitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  location  of  the  division  line  between  the  farms  of  the  appellant 
and  the  appellee  is  the  only  question  on  this  appeal. 

Dawson  insists  that  Shafer  has  wrongfully  set  his  fence  over  on  his 
(Dawson's)  land,  and  establishes  this  fact  by  the  testimony  of  Wm. 
H.  Lee,  John  Dodd  and  others,  who  prove  that  the  original  line  was 
formerly  further  west  than  it  now  is.  None  of  these  witnesses,  how- 
ever, precisely  loctited  the  old  line,  and  they  are  contradicted  by 
Shafer,  J.  W.  Lee,' J.  R.  Hill,  David  L.  Lee  and  several  others,  who* 
prove  that  the  old  lane  established  prior  to  1861  was  the  old  dividing 
line,  and  that  the  fence  now  there  is  where  it  always  was  or  sub- 
stantially so. 

In  1861  John  H.  Lee,  then  owning  the  Dawson  land,  and  David 
L.  Lee,  then  owning  the  Shafer  land,  made  the  dividing  line  be- 
tween these  two  tracts  of  land,  John  H.  Lee  setting  the  stones,  one 
at  the  north  end  of  the  lane  and  the  other  at  the  south  end,  on  the 
bank  of  the  creek.  Each  one  was  to  have  his  own  fence  and  the  cen- 
ter of  the  lane  was  to  be  the  dividing  line.  They  both  so  testify:, 
moreover,  the  plainly  visible  site  of  the  old  Harry  Lee  house  and 
the  washes  of  the  old  lane  furnish  them,  appellee's  Witnesses  con- 
tend, with  indisputable  and  unerring  landmarks  conclusively  cor- 
roborative of  the  accuracy  of  their  recollection. 

This  view  was  adopted  by  the  chancellor,  and  Dawson's  petition 
to  compel  Shafer  to  remove  his  fence  was  dismissed.    The  appellant 
has  no  brief  on  file,  but  on  a  careful  examination  of  the  record  we 
think  the  finding  is  supported  by  a  preponderance  of  the  testimony^. 
and  the  judgment  is,  therefore,  afflrmcKi. 


NoRRis  V.  Evans. 

{FiUd  May  2, 1893— iVb^  to  he  reported.) 

Breach  of  warmnty^'So  damages  can  be  recovered  on  a  claim  of  breach  of 
warranty  by  one  who   has  been  evicted  from  his  land  if  his  own  laches  has 
enabled  a  party  to  dispossess  him.    No  recovery  should  be  had  for  the  fur- 
ther reason  that  the  record  discloses  the  fact  that  the  snit  is  being  prose- 
cuted as  a  speonlation  by  the  attorney. 
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W.  U.  Holt  and  L.  M.  Day  for  appellant. 
Appeal  from  Wolfe  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

In  July,  1866,  in  consideration  of  $520  paid  appellee,  Evans,  in 
-writing  covenanted  to  convey  by  deed  to  H.  H.  Stamper  a  described 
lot  of  land  In  Campton,  Ky.  The  title  bond  thus  executed  was  as- 
igned  by  Stamper  in  1868  to  Duff;  in  1871  by  Duff  to  Little;  on  —  day 
of by  Little  to  L.  M.  Day,  and  July  16, 1879,  by  Day  to  appel- 
lant, Norris. 

Norris  brought  this  action  in  April,  1888,  to  recover  of  Evans  $2,- 
OOO  damages  for  alleged  breach  of  the  covenant,  it  being  ail^^ed  in 
^he  petition  that  plaintiff,  under  the  assignment  of  the  bond  to  him. 
took  possession  of  the  lot  July  15,  1879,  but  that  by  virtue  of  legal 
authority  he  was,  on  the  —  day  of  — ,  dispossessed  in  favor  of  one 
Thomas  B.  Keeton,  who  has  since  and  is  now  in  possession  of  the 
lot  of  land. 

The  defence  set  up  in  the  answer  is  that  Stamper  and  his  assignees 
by  negligence  permitted  another  to  get  and  hold  possession  of  the  lot 
in  question  and  thereby  prevented  defendant  making  a  deed  with 
covenant  of  general  warranty,  but  denies  that  plaintiff  was  dispos- 
aessed  in  the  manner  stated  in  the  petition.  The  defence  of  fifteen 
^ears  limitation  can  not  avail  defendant  if  in  fact  the  plaintiff  or  any 
one  of  his  assignors  was,  as  alleged,  in  possession  within  that  period 
:after  execution  of  the  bond,  and  evicted  by  a  person  adjudged  to 
have  a  superior  title. 

But  the  obstacle  in  the  way  of  the  plaintiff's  recovery  is  that  he 
•does  not  satisfactorily  show  he  or  any  one  of  his  assignors  ever  did 
take  possession  of  the  lot;  and  if  by  their  failure  to  do  so  they  even- 
tually lost  the  right  to  possession,  the  plaintiff  did  not,  in  1883,  which 
was  more  than  fifteen  years  after  execution  of  the  bond,  have  any 
•cause  of  action  against  defendant;  for  there  is  nothing  in  this  record 
to  show  want  of  title  in  defendant  at  date  of  the  title  bond  or  inabil- 
ity of  Stamper  and  his  vendees  to  enter  and  take  possession  of  the  lot. 

It  is  true  an  allegation  is  made  that  some  time  after  assignment  of 
the  bond  to  him  plaintiff  was  evicted  by  the  sheriff  in  favorof  Kee- 
ton. But  he  could  not  have  been  evicted  if  never  in  possession. 
Besides  there  is  not  sufficient  evidence,  record  or  otherwise,  to  show 
upon  what  claim  of  right,  if  any,  in  behalf  of  Keeton,  plaintiff  was 
■evicted;  for  the  nature  of  the  action,  under  which  judgment  for  evic- 
tion was  rendered  in  favor  of  Keeton,  if  any  such  judgment  was 
-ever  rendered,  does  not  appear.  It  is  true  the  court  records  had  been 
burned  when  this  action  was  instituted,  but  if  there  had  been  any 
action  or  judgment  therein,  in  pursuance  of  which  the  plaintiff  was, 
by  judicial  process,  evicted,  it  might  have  been  definitely  and  satis- 
factorily shown. 

But  there  is  another  reason  for  sustaining  judgment  of  the  lower 
•court  dismissing  the  action.  Norris,  the  nominal  plaintiff,  has  not 
been  heard  from  by  Day,  who  is  prosecuting  this  action  in  his  name 
since  it  was  instituted,  and  refusal  of  the  latter  to  answer  questions 
as  a  witness  on  cross-examination  touching  his  knowledge  of  the 
present  residence  of  Norris,  and  other  circumstances  show  that  the 
action  was  institued  and  is  now  prosecuted,  not  at  instance  or  for 
.benefit  of  Norris,  but  rather  as  a  speculation  or  experiment  that  is  to 
inure  for  benefit  of  Day,  the  attorney;  for-the  evidence  shows  that 
the  consideration  paid  by  Norris  to  his  assignor  was  a  merely  worth- 
less washing  machine. 

Judgment  affirmed. 
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LOCKETT,  Ac.  V.  LoCKETT,  AC. 

{Filed  May  2,  1893.) 

Construction  of  will — A  testator  havinfi^  by  the  terms  of  his  will  f^rlyen  a 
traet  of  land  to  his  daughter  *'  and  her  lineage^^  in  a  oontroversj  as  to 
whether  she  was  given  the  fee  simple  or  only  a  life  estate  the  word  lineage 
is  oonstrned  to  be  a  word  of  limitation  equivalent  to  heirs. 

Wm.  P.  Cooper  for  appellants. 
Monticomery  Merritt  for  appellees. 
Appeal  from  Henderson  Cireait  Ck)urt. 
Opinion  of  the  court  by  Jud^e  Lewis. 

The  question  on  this  appeal  is  whether  Hebe  Lockett,  who,  with 
her  husband,  brought  the  action  to  quiet  her  title  afj^ainst  her  chil- 
dren, acquired  by  will  of  her  father,  Milan  Hancock,  a  fee  simple  or 
life  estate  in  the  land  in  controversy. 

That  part  of  the  will  necessary  to  be  quoted  is  as  follows:  **I  give 
to  my  wife,  Hebe  A.  Hancock,  my  tract  of  land  situated  on  Ohio 
xiver,  to  have  for  her  benefit  during  life;  also  all  the  stock,  farming 
utensils  and  furniture  I  may  die  possessed  of.  And  I  give  to  my 
wife  and  daughter^  Susan  O.  Hancock,  all  the  money  and  what  may 
be  owing  to  me  at  my  death,  to  be  equally  divided  between  them. 
I  also  give  to  my  daughter  Susan  my  farm  of  206  acres  on  which  I 
reside.  I  give  to  my  daughter,  Hebe  H.  Lockett,  and  her  lineage 
226  acres,  being  a  portion  of  the  tract  I  purchased  of  Hart.  I  leave 
in  trust  to  my  friend  and  brother-in-law.  H.  W.  Grigsby,  for  the  ben- 
«>iit  of  my  son,  Milan  Hancock,  jr.,  and  his  children,  236  acres,  being 
land  I  purchased  of  Hart.  Said  land,  at  the  death  of  my  son,  Milan 
Hancock,  jr.,  I  wish  equally  divided  between  his  children;  and  in 
case  of  the  death  of  any  of  his  children,  they  leaving  children,  said 
children  are  to  receive  a  father's  or  mother's  interest.  It  ib  also  my 
wish  that  said  farm  be  cultivated  annually,  and  that  my  friend  and 
brother-in-law,  H.  W.  Grigsby,  shall  see  that  the  proceeds  are  judi- 
ciously appropriated  for  the  support  of  my  son  Milan  and  his  family, 
and  1(1  eaucating  his  children.  I  wish  that  at  the  death  of  my  wife, 
Hebe  A.  Hancock,  the  farm  that  I  have  given  her  shall  be  sold  and 
the  proceeds  equally  divided  between  my  three  children,  Susan  Han- 
•cock,  Milan  Hancock,  Jr.,  and  Hebe  H.  Lockett.'' 

There  is  nothing  in  the  language  or  context  of  the  will  even  sug- 
gestive of  an  intention  of  the  testator  to  give  to  his  daughter,  Hebe 
H.  Lockett,  less  than  a  fee  simple  estate  in  the  226  acres  of  land 
mentioned  unless  the  term  lineage^  used  in  connection  with  the  de- 
vise to  her.  be  interpreted  to  restrict  her  interest  to  that  of  a  life 
estate,  remainder  to  her  children  or  to  a  joint  tenancy  with  them. 

Lineage  is  not  a  legal  term,  but  means,  according  to  Webster's 
Dictionary,  "race;  progeny;  descendants  in  a  line  from  a  common 
progenitor." 

It  seems  to  us  plain  that  the  term  **lineage"  w^as  intended  by  the 
testator  to  be  used  and  understood  in  the  sense  of  heirs,  and  as 
simply  a  word  of  limitation;  for  if  the  testator  had  intended  either 
for  his  daughter  to  have  a  mere  life  estate  in  the  land,  or  that  her 
children  should  take  as  Joint  tenants  with  her,  he  would  have  used 
the  word  "children,"  as  was  done  in  describing  the  estate  he  devised 
his  son  to  have  in  the  tract  of  236  acres,  and  would  have  been  as  ex- 
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plicit  and  particular  in  providing  foir  grandchildren,  in  case  of  death 
of  any  of  her  diildren,  as  he  was  in  respect  to  those  of  his  son. 

It  is  true  the  devise  of  206  acres  was  made  to  his  daughter,  Susan 
Hancock,  absolutely  and  without  use  of  the  term  lineage,  or  any 
other  word  of  either  limitation  or  purchase.  But  as  Susan  was  then 
unmarried  the  idea  of  children  or  heirs  may  not  have  occurred  to 
the  testator  in  respect  to  her;  but  be  that  as  it  may,  there  is  na 
apparent  reason  for  a  devise  by  the  testator  of  a  less  estate  in  the- 
land  to  his  daughter  Hebe  than  that  given  to  his  daughter  Susan^ 
and  it  seems  to  us  if  the  testator  had  intended  to  make  such  dL-crim- 
inatioji  between  his  two  daughters  he  would  have  used  additional 
language,  or  at  least  a  term  more  apt,  expressive  and  definite  than 
the  single  word  lineage. 

The  judgment  of  the  lower  court  according  with  our  views  is^ 
therefore,  affirmed. 


McCain  v.  L.  A  N.  R.  R.  Co. 
{^Filed  May  4,  1893.— iVo<  to  be  reported.) 

Negligence — AVj  aiijudicata — Appellant  having  heretofore  institnted  an  ac- 
tion against  appellee  to  recover  damages  caused  by  his  being  thrown  from 
a  boggy,  charging  in  the  petition  that  its  train  approached  a  public  road 
crossing  at  a  dangerous  rate  of  speed  without  giving  the  usual  and  cus- 
tomary notice  of  its  approach,  whereby  the  appellant  was  decoyed  so  near 
the  crossing  that  his  horse  became  frighteued  and  ran  away  and  the  appel* 
lant  injured. 

After  judgment  had  been  rendered  for  appellee  and  affirmed  by  the  Court 
of  Appeals,  appellant  instituted  this  action,  alleging  the  negligence  of  de- 
fendant's agents  in  giving  an  unusual  and  loud  whistle  of  its  engine  after 
appellant  had  crossed  the  track  in  safety  and  thus  frightening  the  horse  and 
causing  the  injury. 

Held — That  a  plea  of  res  adjudicata  was  properly  sustained. 

H.  P.  (vooper  for  appellant. 

W.  J.  Lisle  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Uazelrigg. 

In  December,  1890,  the  appellant  and  one  Greene  wer^  in  a  top 
buggy,  and  without  listening  or  looking  out  for  the  train— both  being 
engaged  in  conversation  and  driving  along  in  a  "careless  sort  of  way" 
— drove  close  up  to  railroad  crossing  of  the  appellee,  when  they  dis- 
covered that  the  train  was  right  at  them.  The  horse  they  were 
driving  became  unruly  and  ran  across  the  track.  When  across  and 
in  apparent,  safety  the  whistle  was  very  sharply  blown,  frightening 
the  horse  so  that  he  turned  around.  The  buggy  was  thus  upturned, 
and  McCain  severely  injured.  He  thereupon  sued  the  company^ 
charging  that  its  train  approached  a  public  road  crossing  at  a  dan- 
gerous rate  of  speed,  without  giving  the  usual  and  customary  notice 
of  its  approach,  whereby  the  appellant  was  decoyed  so  near  the  cross- 
ing that  his  horse  became  frightened  and  ran  away,  and  the  appel- 
lant injured. 

The  defendant  company  answered,  denying  not  only  the  specific 
charges  of  negligence  set  forth  in  the  petition,  but  also  denying  gen- 
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erally  that  by  any  neglijyence  on  its  part  it  frightened  the  plaintiff '» 
horse,  caused  it  to  run  away,  or  caused  or  inflicted  any  injury  to  the 
plaintiff. 

Upon  the  close  of  the  plaintiff's  testimony  the  court  instructed  the 
jury  to  find  for  the  defendant.    Upon  appeal  to  this  court  that  judg-* 
ment  was  aflirmed. 

Thereafter  the  appellant  instituted  this  action  against  the  defend- 
ant, setting  up  as  his  cause  of  action  the  negligence  of  defendant's 
agents  in  giving  an  unusual  and  loud  whistle  of  its  engine,  after 
plaintiff  had  crossed  the  track  in  safety,  and  thus  frightening  the 
horse  and  causing  the  injury. 

The  injury  thus  complained  of  in  this  action  is  confessedly  the 
same  as  that  in  the  former  suit,  and  we  thinlc  the  plea  of  res  adjudi' 
cata  was  properly  sustained  by  the  lower  court.  The  whole  trans- 
action was  put  iu  proof  in  the  first  action,  and  each  and  every  act  of 
the  defendant  company  on  the  occasion  of  the  accident  was  alleged 
in  the  answer  not  to  be  negligently  done.  The  whole  question  of 
negligence,  involving  each  and  every  act  of  the  defendant,  was  in 
fact  involved  in  the  pleadings.  But,  it  not,  they  should  have  been 
put  in  iasue  by  proper  averments  and  pleadings.  There  was  but  a 
sipgle  transaction,  a  single  cause  of  action,  and  there  can  be  but  one 
action. 

Moreover,  the  plaintiff  does  not  show  himself  entitled  to  any  re- 
lief on  the  merits  of  his  case.  He  shows  no  negligence  on  the  part 
of  the  defendant,  and,  as  said  in  the  former  opinion  in  the  case  in- 
volving the  same  testimony,  the  appellant  and  hi^cpmpanion  showed 
an  utter  want  of  precaution  in  approaching  the  crossing. 

The  judgment  is  aflirmed. 


Wynn  v.  Kblley. 

{Filed  May  4,  1893— iVb^  to  be  reported.) 

Verbal  partition — Joint  tenants  having  in  1S62  made  a  partition  of  land 
bj  oral  a$2^reement,  h  partial  memorandam  of  which  is  fonnd  of  record  in 
the  county  clerk's  office,  the  coart  will  not,  more  than  twenty  years  after- 
wards, disturb  it  on  the  alletration  of  nnfairness  in  <the  original  partition. 

John  L.  Scott  <&  Son  and  G.  VV.  French  for  appellant. 

G.  A.  Eversole,  Tinsley  &  Tinsley  and  W.  T.  Hall  for  appellee. 

Appeal  from  Harlan  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pry  or. 

This  controversy  is  over  an  alleged  partition  of  a  large  boundary  of 
land  located  on  the  Black  Hill  Mountain  in  Harlan  county,  and  was 
instituted  by  Elkanah  Wynii  and  wife  against  John  P.  Kelley.  The 
action  was  instituted  in  the  year  1889,  claiming  a  partition  of  the 
land  and  alleging  an  interest  of  two-thirds  at  that  time  of  the  entire 
tract  in  the  plaintiffs  and  the  remaining  one-third  in  the  defendant. 

The  defense  to  the  action  by  Kelley  was  that  a  division  of  this 
land  had  taken  place  between  the  parties  in  the  year  1862  and  was  of 
record  in  the  Harlan  county  clerk's  office,  and  that  since  that  time 
each  party  has  held  and  claimed  possession  of  the  parcel  allotted  to 
them. 

vol.  15 — 6 
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There  is  a  writins:  of  record,  dated  on  the  9th  of  Augfust,  in  the 
year  1862,  purporting  to  be  an  article  of  aorreement  between  the  three 
owners  of  the  land,  reciting  that  Josiah  D.  Wynn,  Elkannh  Wynn 
.  and  John  Kelley,  all  partners  in  a  certain  tract  of  land  lying  on'the 
waters  of  Clover  Fork,  in  the  county  of  Harlan,  ** beginning  on  the 
lower  corner  of  William  P.  Kelley's  survey  and  then  continuing 
the  boundary  as  is  usual  in  deeds  to  a  line  on  the  north  side  of  Big 
Black  Mountain." 

The  writing  is  witnessed  by  J.  K.  Bailey,  John  Bailey  and  David 
Hughes.  The  writing  does  nothing  more  than  recite  this  bfmndary 
or  division  line,  neither  conveys  the  land  to  the  other,  nor  does  the 
writing  recite  that  it  was  the  partition  line  between  the  parties. 
They  owned  jointly  a  tract  of  3,500  acres  of  land  at  the  time  this  di- 
vision line  was  made,  John  Kelly,  the  defendant,  and  appellee  own- 
ing the  one-third. 

It  appears  from  the  testimony  of  one  of  the  attesting  witnesses  that 
he  drafted  this  writing  and  that  it  was  a  partition  of  this  land  be- 
tween the  parties,  John  Kelly  to  have  all  on  the  east  side  of  the  line 
and  the  Wynns  all  on  the  west  side,  and  that  he  delivered  it  to  the 
clerk  for  record. 

The  appellant,  Elkanah  Wynn,  afterwards  acquired  Josiah  Wyna's 
interest  and,  as  before  stated,  is  the  plaintiff  in  this  action.  He  de- 
dies  that  he  ever  executed  such  a  writing;  says  that  he  could  neither 
read  nor  write  and  that  the  appellee,  Kelley,  if  it  is  the  division  line, 
gets  the  two-thirds  of  the  land  and  more.  The  testimony  shows  that 
this  land  was  wUd' mountain  land,  and  its  chief  and,  perhaps,  only 
value  was  in  the  land  about  caves  and  hollows  that  was  suited  to 
farming  purposes.  The  entire  survey  at  that  date  could  not  have 
been  sold  for  more  than  $600  or  $700. 

There  is  testimony  to  the  effect  that  the  appellee,  Kelley,  gets  the 
larger  portion  of  this  land,  and  at  the  same  time  it  appeal^  that  his 
portion  had  but  little  land  upon  it  suitable  for  agricultural  purposes, 
but  this  fact  is  controverted  by  the  witnesses  for  the  plaintiff,  and 
if  there  was  nothing  else  in  this  case  the  plaintiff  wouldf  be  entitled 
to  relief.  It  appears,  however,  that  the  writing  evidencing  this  di- 
vision had  been  recorded,  and  the  leaf  of  the  record  book  torn  out  and, 
with  the  original  paper,  lost;  there  was  no  evidence  of  any  division. 

The  plaintiff  had  sold  a  considerable  quantity  of  land  on  his  side 
of  this  division  line  to  some  investment  company,  and  in  looking  Op 
the  title  it  was  found  that  no  partition  of  tne  land  had  been  made. 
The  demand  for  coal,  iron  ore  and  timber  in  this  mountain  land  had 
increased  its  value,  and  the  plaintiff,  having  made  an  advantageous 
sale,  was  desirous  of  perfecting  it.  He  said  the  defendant,  Kelley, 
and  the  plaintiff  employed  Tinsley  to  bring  an  action  in  the  county 
court  in  the  name  of  Kelley  and  the  plaintiff,  to  supply  this  lost 
record  making  Wynn's  heirs  the  defendants.  That  petition  describes 
the  division  line  as  evidenced  by  this  lost  writing,  and  is  sworn  to 
by  this  plaintiff.  He  now  says  that  he  withdrew  from  that  action, 
and  had  himself  made  a  defendant,  as  it  was  Kelley's  purpo!=ie  to 
place  him  in  a  condition  where  he  would  be  estopped  from  asserting: 
his  right.  A  copy  of  the  writing  of  the  division  was,  however, 
found  and  produced  by  the  defendant,  Kelley,  and  this  ended  that 
litigation. 

We  see  no  motive  on  the  part  of  Kelley,  the  defendant,  to  muti- 
late or  destroy  this  record  of  division,  for  by  doing  so  he  left  himsi^f 
as  a  joint  tenant  or  tenant  in  common  with  the  appellants  of  the 
whole  tract,  he  having  a  one-third  interest. 

The  saving  of  this  record  was  to  preserve  his  rights,  and  its  de- 
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^traction  was  to  endanger  them.  That  there  was  a  division  of  this 
land  is  evident,  and  that  the  writing  of  record  was  entered  into  by 
the  parties  there  is  but  little  doubt. 

When  this  was  done  the  land  was  of  but  little  value,  and  the  ap- 
pellee, Kelley,  says  he  had,  under  the  arrangement,  to  convey  a 
part  of  his  Jand  to  a  tnird  party,  which  he  did,  and  while  it  was  a 
«mall  quantity  it  evidenced  the  fact  that  the  division  had  been  made, 
and  if  no  division  was  ever  made  it  is  unreasonable  to  believe 
that  the  appellant  would  have  made  salas  amounting  to  one-third  of 
the  entire  tract  without  consulting  his  cotenant,  Kelley,  and  not 
-only  so,  but  would  swear  that  a  division  had  been  made  and  give 
alnriost  the  identical  boundary  found  in  the  writing  of  186:^. 

The  judgment,  in  our  opinion,  should  be  affirmed. 

Affirmed. 
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Same  v.  Wallace. 

Same  v.  Welch. 

iFiled  May^,  1893.) 

Advene  possession — Limitation — Mistake— k  jodgment  of  condemnation  was 
^rendered  in  favor  of  appellees,  subseqaent  to  which  a  survey  of  the  land 
made,  returned  to  court  and  confirmed,  and  the  right  of  way  for  a  railroad 
<baving  been  indicated  by  stakes,  and  the  same  fenced,  and  the  adjoining 
property  bolder  having  taken  possession  of  and  held  his  land  np  to  said 
fence  for  more  than  fifteen  years,  the  court  will  not  correct  any  mistake  in 
-the  survey  on  petition  of  railroad  company  claiming  additional  ground  now 
-occupied  by  the  adjoining  owner. 

Helm  &  Bruce  for  appellant. 

Matt  O'Doherty  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

As  the  issues  in  these  cases  are  similar  they  will  be  heard  together 
^nd  disposed  of  by  one  opinion. 

Prior  to  1872  the  Louisville,  Cincinnati  &  Lexington  Railroad 
Oompany's  depot  was  on  Jefferson  street,  v  In  1872  the  city  of  Louis- 
ville agreed  with  the  Louisville,  Cincinnati  <&  Lexington  Bailroad 
Company  that  it  would  give  said  company  a  right  of  way  along  the 
old  bed  of  Beargrass  creek  and  grade  and  fit  it  for  use  in  considera- 
tion of  said  company  surrendering  to  the  city  its  right  of  way  on 
Jefferson  street. 

The  city,  pursuant  to  this  agreement,  by  condemnation  proceed- 
logs  condemned  the  right  of  way  along  Beargraas  creek.  The  jury 
that  tried  the  condemnation  proceedings  did  not  specify  the  number 
of  feet  condemned,  but  condemned  the  land  '*  dascribed  in  the  peti- 
tion and  included  the  lines  designating  the  extention  of  the  railroad 
tracks."  The  verdict  was  accepted  and  recorded  as  thus  returned, 
and  Judgment  was  rendered  condemning  the  land  in  the  same  terms. 
The  land  was  surveyed  by  the  city  engineer,  the  lines  were  estab- 
lished and  stakes  set  designing  the  lines,  and  the  owners,  the  ap- 
pellees, of  the  land,  a  part  of  which  was  condemned,  were  shown 
the  lines  and  stakes  as  the  lines  of  the  right  of  way  thus  condemned. 
?he  engineer  returned  to  court  his  survey,  which  was  accepted;  and 


84  L.    &    N.     R.     R.    CO.    V.    QUINN,    &C. 

the  appellees  accepted  the  survey  as  correct,  and  built  their  fences^ 
and  one  of  them  a  house,  on  the  line  thus  established  by  the  engi- 
neer. Said  fences  have  remained  on  said  line  ever  since,  and  the 
appellees  have  held  the  actual  adverse  possession  of  said  land  up  to- 
said  line  and  fences  ever  since,  a  period  of  morp  than  twenty  years^ 
And  the  appellant,  the  vendee  of  the  Louisville,  Cincinnati  &  Lex- 
ipf^ton  Railroad  Company,  as  did  its  vendors,  has  held  the  land  sur- 
veyed by  said  engineer  ever  since  and  claiming  no  more  as  its  right 
of  way  until  within  the  last  few  years,  when  it  brought  these  suits^ 

It  contends  by  these  suits  that  the  appellees  had  obstructed  its- 
right  of  way  by  building  fences  and  the  corner  of  a  house  about  two 
feet  on  its  right  of  way  ;  but,  as  said,  the  evidence  authorized  the 
chancellor's  opinion,  that  the  fences,  etc.,  were  built  on  the  line 
made  by  the  engineer,  and  that  they  have  remained  on  said  line 
ever  since;  but  it  may  be  and  it  is  probably  true  that  the  engineer 
did  not  include  land  enough  in  the  survey  by  the  quantity  now 
claimed.  Therefore,  the  question  is,  does  the  acquiescence  of  the  ap- 
pellant and  its  predecessors  in  said  survey,  and  the  adverse  holding 
of  the  land  up  to  said  line  by  the  applelees  for  tifteen  years  and  more, 
bar  the  appellant's  right  to  it  and  vest  the  appellees  with  the  ap^ 
pellant's  title?  It  will  be  borne  in  mind  that  the  appellant,  or  those 
under  whom  it  claims  the  easement  or  dominent  estate,  never  had 
the  strip  of  land  in  controversy  in  possession  either  actual  or  con- 
structive; nor  did  it  ever  claim  a  right  of  easement  therein  until  the 
present  controversy  arose — more  than  fifteen  years  after  the  condem- 
nation proceeding.  But  the  appellees  all  the  time  held  the  adverse 
possession  of  the  strip  and  claimed  it  as  their  own  and  as  not  in- 
cluded in  the  land  condemned,  all  of  which  the  appellant  and'  those 
under  whom  it  claims  conceded  until  this  controversy. 

Now,  the  appellees'  land  was  sold  by  the  Judgment  of  a  court ;. 
they  were  vendors  in  invitum.  The  court  took  so  much  land  by 
metes  and  bounds,  and  said  to  the  appellees,  *^this  is  the  specified 
boundary  of  land  that  is  taken  from  you  ;  the  balance  of  the  tract 
up  to  this  line  is  not  taken;  it  is  yours."  The  appellees  accepted  the 
survey  and  held  the  adverse  possession  ol  the  land  up  to  the  line 
thus  fixed  for  more  than  fifteen  years,  claiming  it  as  their  own,  and 
the  court's  vendees  all  the  time  concede  the  right. 

It  seems  that  the  error  could  only  be  corrected  under  the  idea  of 
mistake  in  the  survey,  and  the  time  allowed  for  that  has  long  since 
passed,  and  adverse  possession  for  fifteen  years  has  barred  the  ap- 
pellant's right.    It  is  well  settled  that  the  right  to  the  dominant 
estate— the  easement — may  be  extinguished  by  the  renunciation  of  the 
party,  either  expressed  or  implied,  or  by  permitting  the  owner  of  the 
servient  estate  to  take  the  actual  adverse  possession  of  it,  to  build  on 
it  and  to  use  it  in  other  respects  as  his  own  for  fifteen  years.    Mere 
nonuser  will  not  be  an  abandonment  of  the  easement  if  it  is  created 
by  deed,  but  if  the  owner  of  the  servient  estate  is  permitted  to  hold 
the  adverse  possession  of  it  fifteen  years,  the  dominant  interest  will 
be  extinguished.    (See  4  McChord  S.  Car.  Reports,  61,  and  other 
cases  cited  in  note  2,  6  Encyclopedia  of  Law,  147,  and  Jewitt  v.  .Jew- 
itt,  16  Barbour  [N.  Y.],  160,  cited  in  the  same  note  on  page  148.) 

As  said,  admitting  that  there  was  a  mistake  in  making  the  survey, 
nevertheless  the  time  has  passed  for  correcting  the  mistake,  and  the 
appellees  have  been  permitted  to  hold  the  adverse  possession  of  the 
land  for  fifteen  years  and  more,  claiming  it  as  their  own,  and  the  ap- 
pellant all  that  time  conceding  their  claims  of  right,  it,  therefore^ 
seems  to  us  that  their  claim  ought  to  prevail. 

The  judgment  is  affirmed. 
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mor8e  v.  luoa8. 

{Filed  May  4,  1893— iVb^  to  be  reported.) 

The  exchange  of  lands  between  the  parties  hereto  was  not  secured  by  fraudulent 
^representations  on  the  part  of  appellee,  and  the  appellant  was  credited  on 
his  notes  for  twenty-five  acres  of  land  which  he  bargained  for  bat  did  not 
obtain,  and.  therefore,  has  no  canse  to  complain. 

A.  K.  Cook  for  appellant. 

John  L.  Scott  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

« 

Opinion  of  the  court  by  Judge  Pryor. 

The  plaintiff  alleges  that  he  exchanged  lands  with  the  defendant, 
and  that  the  latter  made  fraudulent  representations  as  to  its  value 
and  as  to  the  title. 

There  is  no  brief  in  this  record  for  the  appellant,  and  the  case 
-ou^ht  to  be  affirmed  upon  the  idea  that  his  silence  is  a  confession 
that  no  error  exists. 

We  have,  however,  examined  the  record,  and  find  that  his  charge 
of  fraud  is  not  sustained  by  the  testimony,  and  that  he  gets  all  the 
land  he  bargained  for  but  about  twenty-five  acres  of  the  land^  and 
this  of  but  little  value,  the  price  of  which  or  its  value  was  deducted 
from  the  purchase-money  notes. 

The  only  question  in  the  case  is  whether  or  not  the  judgment 
ishould  be  reversed  on  the  cross  appeal  for  allowing  this  deduction 
from  the  purchase  money?  We  are  inclined,  however,  to  affirm  the 
Judgment. 

Judgment  affirmed  on  the  original  and  cross  appeal. 


Trimble's  ex'tx  v.  Lebus,  Ac. 
iFiled  May  4,  1893.) 

Construction  of  statutes — Investment  of  trust  funds — Act  of  April  29,  1S90, 
entitled  "An  act  prescribing  duties  of  fiduciaries,"  does  not  deprive  a  testa- 
tor of  power  to  invest  his  executor  with  discretionary  power  to  make  sales 
of  stocks  nor  to  restrict  the  executor  in  the  exercise  of  such  power. 

O'Hara  <&  Bryan  for  appellant. 
J.  I.  Blanton  for  Hedges'  guardian. 
Appeal  from  Harrison  Chancery  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Mary  A.  Trimble,  executrix  of  the  will  of  her  husband,  \V.  W. 
Trimble,  who  dipd  in  Kenton  county,  where  said  will  was  recorded, 
brought  this  action  in  the  Harrison  Circuit  Court  to  recover  of  Lewis 
Xiebus  $6,500,  price  of  fifty  shares  of  stock  of  the  Farmers'  National 
Bank  of  Cynthiana,  Ky.,  belonging  to  the  estate  of  her  deceased 
husband  that  she  alleges  she  had  previously  sold  to  the  defend- 
ant. 

It  is  stated  in  the  petition  the  plaintiff  tendered  to  defendant  cer- 
^ficates  of  the  stock,  in  writing  thereon  assigned  to  nim;  but  that 
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the  officers  of  said  bank  declining  to  make  a  transfer  of  the  stock 
on  its  books,  defendant  refused  to  pay  the  price  he  had  agreed  tO' 
give  for  the  stock,  or  to  accept  the  certificates  thereof. 

Subsequently  plaintiff  filed  an  amended  petition,  making  the  dev- 
isees of  W.  W.  Trimble  and  the  Farmers'  National  Bank  of  Cyn- 
thiana  parties  defendant,  and  asking  a  specific  performance  of  her 
contract  with  Lebus,  and  to  carry  it  out  that  the  bank  be  required  ta 
make  the  necessary  transfer  on  its  books. 

Upon  transfer  of  the  action  to  the  Harrison  Chancery  Courts 
a  special  demurrer  to  jurisdiction  of  the  court  was  filed  by  guardian 
of  infant  devisees  of  the  testator,  W.  W.  Trimble,  and  also  by  the 
Farmers'  National  Bank  of  Cynthiana;  and  this  is  an  appeal  from 
the  judgment  sustaiining  the  demurrer  and  dismissing  the  action. 

Clause  6  of  the  will  of  W.  W.  Trimble,  after  reciting  the  various- 
banks,  stock  of  which  he  owned,  including  100  shares  of  the  P^arm- 
ers'  Bank  of  Cynthiana,  proceeds  as  follows:  '*My  wife,  Mary  B. 
Trimble,  I  give  the  interest  that  may  accrue  on  said  bank  stocks- 
after  my  death  as  long  as  she  lives,  to  do  as  she  may  please  with." 

Clause  13  of  the  will  is  as  follows:  **I  appoint  my  wife,  Mary  B. 
Trimble,  executrix  of  this  my  will,  and  request  that  no  security  be 
required  of  her  by  the  county  court.  If  necessary  to  change  the 
bank  stocks,  or  any  or  either,  from  any  cause  now  unforseen  that 
may  arise,  she  is  authorized  to  do  so." 

It  seems  to  us  appellant  was  by  the  will  invested  with  discretion- 
ary  power  to  sell  the  stock  of  Farmers*  National  Bank  of  Cynthiana,. 
or  of  any  other  of  those  enumerated  in  clause  5  of  the  will;  and  in 
view  of  the  fact  alleged  in  her  petition  that  bank  had,  for  two  years  or 
more  prior  to  the  sale  to  Lebus,  failed  to  pay  dividends,  as  it  was  ac- 
customed to  do  before  and  for  some  time  after  death  of  the  testator, 
it  was  the  right  of  appellant  and  manifestly  intended  by  the  testator 
the  stock  in  question  should  be  sold,  and  the  proceeds  invested  in 
other  stocks  paying  dividends;  and  as  the  action  is  transitory  and 
not  local,  whether  the  remedy  sought  be  for  direct  recovery  of  the 
purchase  price,  or  for  specific  performance  of  the  contract  of  sale,  we 
are  also  satisfied  the  Harrison  Circuit  and  also  the  chancery  court,  io 
which  the  action  was  transferred,  had  jurisdiction,  and  it  was  error 
to  sustain  the  special  demurrer. 

It  is,  however,  argued  by  counsel,  and  we  suppose  was  assumed 
by  the  chancellor,  that  provisions  of  **an  act  prescribing  duties  of 
fiduciaries,"  approved  April  29,  1890,  operated  not  only  to  deprive 
appellant  of  the  discretionary  power  to  sell  the  stock,  but  to  restrict 
Jurisdiction  to  enforce  a  contract  of  sale  to  the  chancery  court  of  Ken- 
ton county,  where  the  will  of  the  testator  was  prob?ited  and  appel- 
lant was  qualified  as  executrix. 

That  part  of  said  statute  applicable  to  sale  of  stocks,  bonds  and 
other  securities  by  a  personal  representative  is  as  follows:  *'That  no* 
administrator  or  executor  shall  sell  any  dividend-paying  stocksr 
bonds  or  other  property  which  the  decedent  owned  at  his  death  until 
80  ordered  by  a  court  of  general  equity,  jurisdiction  in  the  county 
where  letters  of  administration  were  granted  or  will  recorded." 

That  statute  was,  we  think,  intended  to  apply  to  and  control  ex- 
ercise by  an  administrator  or  executor  of  their  general  authority  ta 
sell  and  dispose  df  stocks  and  bonds  paying  dividends,  but  not  to 
take  from  a  testator  the  power  to  invest  his  executor  with  discre- 
tionary power  to  make  such  sales,  nor  to  restrict  the  executor  in  the 
exercise  of  such  power. 

Of  course  in  such  case  «s  this  an  executor,  though  Invested  by  the- 
will  with  discretion  to  sell  stocks  and  bonds  left  by  the  testator,  tnay 
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be,  independent  of  said  statute,  enjoined  from  an  abuse  of  such  dis- 
cretion when  it  is  affirmatively  alleged  and  shown  he  has  or  is  about 
to  do  so  to  the  prejudice  of  other  beneficiaries  of  the  will.  But  no 
such  state  of  case  is  set  up  or  shown  in  this  case,  as  might  or  may  be 
done  upon  return  of  the  cause,  in  the  answer  filed  by  such  beneficia- 
ries. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  pro- 
ceedings cpnsistent  with  this  opinion.' 


Oatts  v.  (L,  N.  O.  &  T.  P.  Ry.  Co. 
iFiled  May  4,  1893 — Not  to  be  reported,) 

Neglij^euce — Trespasser— K  trespasser  on  the  track  of  a  railroad  at  a  point 
where  there  is  no  crossinf^  or  public  way  can  recover  no  damages  for  inja- 
ries  sustained  by  being  run  over  by  a  train  at  a  point  where  the  company 
was  entitled  to  the  exclusive  use  of  its  track,  and  was  under  no  obligation  to 
look  out  for  trespassers,  and  who  was  not  seen  by  its  employes.   ' 

Geo.  Denny,  jr.,  and  James  W.  Tuttle  for  appellant. 
C.  B.  Sim  rail  for  appellee. 
Appeal  from  Pulaski  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellant  brought  this  action  for  personal  injury  alleged  to  have 
been  done  by  the  servants  of  appellee  negligently  causing  a  freight 
car  to  back  against  him;  and  as  verdict  of  the  jury  was  under  per- 
emptory instruction  of  the  court  rendered  for  defendant,  the  single 
inquiry  on  this  appeal  is  whether  the  facts  found  constitute  a  cause 
of  action. 

The  injury  occurred  December  25, 1890,  at  Burnside  station,  on  ap- 
pellee's road,  about  nightfall,  under  these  circumstances:  Appellant, 
Deing  employed,  had  accompanied  the  owner  of  a  drove  of  horses 
and  mules  carried  to  that  station  for  shipment  southward.  The 
freight  cars  had  been  provided  and  placed  on  the  side  track,  into 
which  to  put  the  animals,  and  there  was  sufficient  time  for  loading 
them  before  arrival  of  the  freisrht  train  to  which  they  were  to  be 
attached,  which  was  due  a  little  after  4  p.  m.  Upon  arrival  of  the 
train  all  the  cars  composing  it  were  left  some  distance  north  of  the 
switch,  except  two  or  three  nearest  the  locomotive,  which  were  taken 
along  the  main  track  a  little  south  of  the  three  on  the  side  track  in 
which  were  put  the  horses  and  mules.  But  after  they  were  loaded 
the  owner  discovered  that  two  or  three  mules  in  one  of  the  cars  were 
lying  down;  and  as  the  station  agent  had  sealed  the  side  door,  and  they 
could  not  be  otherwise  made  to  get  on  their  feet,  he  determined  to 
^o  into  the  car,  for  that  purpose,  through  a  trap  door  on  top,  which 
had  to  be  prized  open  with  a  plank. 

After  the  trap  door  was  opened  appellant  and  two  other  employes 
of  the  owner  of  the  animals  left  their  positions  between  the  two 
tracks,  about  twelve  feet  apart,  and  got  upon  the  main  track,  north 
of  and  a  short  distance  from  the  car  by  which  he  was  injured,  and 
was  standing  watching  the  owner  when  struck  by  the  car  being 
pushed  northward  by  the  locomotive. 

It  appears  that  in  order  to  move  the  three  cars  from  the  side  to  the 
main  track,  and  then  made  part  of  the  train,  a  stiff  pole  was  extended 
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across  the  intervening:  space  from  the  rear  one  of  them  to  one  of  the 
cars  attached  to  the  locomotive. 

It  is,  we  think,  satisfactorily  shown  that  no  warnin^j:  by  bell  or 
whistle  was  given  of  the  intended  movement  of  the  locomotive  and 
cars:  and  unless  that  omission  be  such  negligence  as  renders  appellee 
liable,  there  exists  no  cause  of  action. 

The  place  where  appellant  went  and  remained  until  struck  by  the 
car  is  not  a  crossing,  nor  were  persons,  by  license  of  appellee  or 
otherwise,  in  the  habit  of  passing  upon  or  by  side  of  the  track  at  or 
in  vicinity  of  that  place,  for  it  does  not  appear  there  was  at  that  sta- 
tion a  town  or  village.  It  is  very  clear,  therefore,  that  appellee  was 
entitled  to  exclusive  and  uninterrupted  use  of  its  track  there  for 
transaction  of  its  business  of  puttii^g  on  or  taking  cars  from  the  side 
track,  as  was  being  done  on  that  occasion;  and  as  appellant  had  no 
business  or  right  to  go  and  remain  upon  the  main  track  as  he  did  do, 
appjellee's  servants  were  not  required  to  look  out  for  his  presence, 
which  was  that  of  an  intruder  or  trespasser,  or  lo  warn  him  by  bell 
or  whistle  of  the  intended  movement  of  the  locomotive  and  cars. 
So  that  as  it  does  not  appear  his  peril  was  discovered  by  those  in 
charge  in  time  to  prevent  occurrence  of  the  injury  to  him,  no  case 
of  negligence  has  been  made  out.  Besides,  it  is  manifest  that  the 
exercise  of  ordinary  care  and  attention  by  appellant  to  what  was 
taking  place  in  his  sight  and  hearing  would  have  not  only  deterred 
him  going  on  the  main  track,  but  have  enabled  him  to  get  out  of 
the  way  of  the  approaching  car. 

Judgment  affirmed. 


Pile  v.  Pile. 
{Filed  May  4,  1893.) 

Divorce^ Lunacy — A  hosband  is  not  entitled  to  an  absolate  diTOroe  from 
his  wife  on  the  f^roand  of  abandonment  where  she  has  become  a  lana^iio  and 
been  confined  in  the  asylum  for  five  years. 

Lnnacy  is  not  one  of  the  grounds  for  diTorce  provided  by  the  statute. 

Morris  Eskridge  for  appellant. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  filed  his  petition  in  equity  seeking  a  divorce  from  his 
wife  on  the  ground  of  lunacy  and  abandonment  for  five  years,  alleg- 
ing that  she  is  now  confined  in  the  lunatic  asylum  at  Hopkiusville. 
He  offers  to  surrender  to  the  chancellor  for  the  wife  such  part  of  his 
estate,  real  and  personal,  as  may  be  deemed  necessary  for  her  sup- 
port and  maintenance;  but  wants  an  absolute  divorce. 

It  is  stated  in  his  petition  that  after  their  marriage  they  lived  hap- 
pily together  for  several  years,  when  an  unfortunate  condition  of  her 
mind  developed,  and  she  is  now,  and  was  at  the  institution  of  the 
action,  a  confirmed  lunatic,  with  no  hope  of  recovery. 

The  causes  for  divorce  are  to  be  found  in  the  statute  only,  and 
lunacy  is  not,  by  express  words  or  by  any  reasonable  implication, 
made  one  of  the  grounds  for  severing  the  marital  relation.  It  is 
argued  that  this  mental  disease  is  such  as  to  prevent  the  wife  from 
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discharging  her  conjugal  duties  and  the  husband  from  enjoying  that 
intercourse  with  the  wife  resulting  from  the  marriage  relation. 

We  can  not  give  such  an  enlarged  meaning  to  the  statute.  Here 
the  wife  has  a  mind  diseased  witnout  her  fault.  She  lived  happily 
with  her  husband  for  several  years  after  the  marriage,  and  dis- 
charged all  the  obligations  and  duties  pertaining  to  the  marriage  re- 
lation. 

This  relation  is  presumed  to  have  been  entered  into  by  reason  of 
the  love  and  affection  the  two  had  for  each  other ;  and  to  adjudge 
that  the  misfortunes  of  this  life,  originating  from  causes  over  which 
neither  have  control,  depriving  the  husband  of  the  right  of  enjoying 
his  baser  passions,  is  a  ground  for  divorce  would  be  placing  man- 
kind on  a  level  with  brute  creation,  and  making  the  real  virtues  and 
happiness  of  married  life  subordinate  to  the  enjoyment  of  mere  ani- 
mal propensities. 

This  man,  when  he  took  the  unfortunate  woman  to  be  his  wife, 
vowed  at  the  altar  to  love,,  cherish  and  protect  her  in  sickness  and 
in  health,  and  whether  the  wife  id  diseased  in  mind  or  body  his 
marriage  vow  should  and  must  be  ot>served.  The  more  helpless  she 
becomes  the  greater  his  duty  to  love  and  protect  her. 

The  wife  has  never  abandoned  the  husband,  but  is  now  confined 
in  the  asylum  for  lunatics  by  his  consent  and  direction. 

The  chancellor  did  right  in  dismissing  his  petition. 

Judgment  affirmed. 


Davis,  Ac.  v.  Jones'  adm'r,  &c. 
(Filed  May  6,  1898.) 

Contract  against  public  policy  adopting  an  heir — Appellee^s  intestate  agreed 
"With  the  mother  of  appellant  to  make  her  his  heir,  bat  died  without  having 
•done  so.  In  an  action  for  damages  for  failare  to  do  do  asrainst  his  adminis- 
trator, Heid — That  no  such  action  can  be  maintained,  as  such  contract  is 
Againt  the  policy  of  the  common  law. 

W.  H.  Holt  and  A.  W.  Ck)ok  for  appellants. 
Appeal  from  Knox  Ck)urt  of  Common  Pleas. 
Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellants  allege  in  their  petition  that  George  Jones  agreed 
with  the  motheV  of  the  appellant,  Marinda  Davis,  that  in  considera- 
tion of  the  mother  surrendering  the  custody,  care  and  control  of 
Marinda,  then  an  infant,  to  him  '*  he  would  clothe,  support  add  edu- 
<!ate  her  and  make  her  his  heir  at  law,  so  that  she  could  inherit  all 
his  estate." 

The  appellants  say  that  said  Jones  died  without  making  Marinda 
his  heir  at  law.    They  claim  $5,000  damage  for  such  failure. 

The  court  sustained  a  demurrer  to  the  petition,  and  the  appellants 
have  appealed. 

Was  the  agreement  to  make  appellant,  Marinda,  the  heir  of  George 
Jones  binding  upon  him  ?  Such  agreements  are  against  the  policy 
•of  the  common  law,  hence  unauthorized,  because  heirship  is  con- 
trolled by  the  law  of  descents,  having  for  its  basis  the  degrees  in 
blood,  etc.;  and  such  agreements  as  that  sued  on  in  this  case  would 
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put  the  estate  in  a  different  channel  from  that  fixed  by  the  law  of 
descents. 

Such  contracts  being:  unauthorized  by  the  common  law,  and  as  all 
common  contracts  in  this  State  are  generally  either  authorized  by 
the  common  law  or  by  statute,  no  contract  in  general  is  binding  un- 
less it  is  authorized  by  the  common  law  or  by  statute;  and,  as  the 
same  reason  exists  in  this  State  for  forbidding  such  contracts  as 
exist  at  common  law,  they  are  unauthorized  and  not  binding.  But 
the  Legislature  of  this  State  has  seen  proper  to  authorize  certain 
parties  to  make  persons  not  related  to  them  their  legal  heirs,  upon 
certain  conditions,  by  petition  to  the  county  court  having  jurisdic- 
tion ;  and  it  has  been  settled  by  this  court  that  the  authority  thus 
given  is  the  only  authority  existing  in  this  State  by  which  one  per- 
son can  insike.  another  his  legal  |;ieir ;  and  any  agreement  by  one  per- 
son to  make  another  his  legal  heir  not  in  accordance  with  said 
statute  is  not  enforcible  (VVillaugh  v.  Motly,  83  Ky.,  297;  Powers  v» 
Haffly,  85  Ky.,  671),  and  no  action  will  liw  for  its  breach. 

In  the  case  of  Allen  v.  Thomas,  3  Met.,  — ,  the  father  of  a 
bastard  child  agreed  with  its  mother,  she  being  about  to  sue  him,  to 
contribute  to  the  support  of  the  mother  and  child  and  pay  to  the 
child  $U',000  when  reqi^ested.  It  was  held  that  the  agreement  was 
binding,  because  it  was  based  upon  a  compromise  and  adjustment  of 
a  claim  that  the  mother  had  a  right  to  make  in  behalf  of  herself 
and  child.  There  is  no  principal  of  public  policy  or  of  statute  forbid- 
ding a  compromise  of  such  claim. 

In  this  case  the  agreement,  not  being  in  accordance  with  the 
statute  8iip7*a,  is  not  enforcible,  and  no  action  will  lie  for  its  breach. 

The  judgment  is  affirmed. 


Louisville  Trust  Co.,  Ac.  v.  Todd,  Ac. 
(Filed  May  6,  1893— j^'o^  to  be  reported.) 

Construction  of  will — Under  the  will  of  Samael  Todd  his  danghter-in-Iaw» 
Mary  L.  Todd,  talces  the  estate  for  life  immediately  after  the  death  of  testa- 
tor's wife,  with  remainder  in  fee  to  the  children  of  said  Mary  L.  Todd. 

Dodd  <&  Dodd  and  James,  Andrew  Scott  for  appellants. 

Willis  <fe  Beard  for  appellees.  • 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  only  questions  presented  by  this  appeal  are  whether,  under 
the  provisions  of  Samuel  Todd's  will,  Mrs.  M.  L.  Todd  and  her 
children  take  the  estate  as  joint  tenants,  or  whether  the  mother  takes 
for  liJe,  with  remainder  to  her  children,  and  whether  the  trust  therein 
created  terminates  upon  the  death  of  the  testator's  widow,  or  upon 
the  death  of  Mary  L.  Todd,  designated  also  in  the  will  as  '*Mary" 
and  as  "Dabney's  wife."  Such  portions  of  the  will  as  relate  to  these 
questions  are  as  follows:  *'I  do  hereby  give,  devise  and  bequeath  my 
whole  estate  to  John  T.  Steffee,  both  real,  personal  and  mixed,  in 
trust  and  for  the  purposes  hereinafter  mentioned.  *  *  » 
First,  that  he  permit  my  wife  to  use  and  occupy  the  mansion  house 
and  farm,  with  all  my  furniture,  household  and  kitchen,  also  all  the 
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stock  of  horses,  cows  and  hogs,  plantation  utensils,  crops  and  pro* 
visions  on  hana,  including. my  slaves,  in  fact  everything  on  or  per- 
tinent to  my  farm,  for  and  during  her  natural  life,  *  *  * 
and  after  her  death  to  drop  back  to  my  daughter-in-law,  Dabney's 
wife,  and  also  his  children,  such  as  are  now  living  or  may  be  bora 
hereafter.  I  also  give  to  my  daughter-in-law,  Mary  L.  Todd,  and 
her  children,  born  and  hereafter  born,  the  whole  of  the  property  and 
rents  above  given  to  my  wife,  to  take  the  same  immediately  after 
the  death  of  my  wife;  the  balance  of  the  half  of  the  rent  not  given 
to  my  wife,  except  the  hundred  dollars  a  year  given  Louisa,  is  to 
go  to  the  use  and  benefit  of  Dabney's  wife  and  children  from,  time- 
as  same  may  be  collected  by  my  trustee,  John  T.  Steffee. 
,  "By  way  of  explanation  I  will  now  again  recapitulate  what  I 
think  will  make  clear  my  meaning  in  the  above  devises.  My  inten- 
tion is  that  my  wife  have  the  farm  on  which  I  reside,  and  every- 
thing thereon  during  her  natural  life;  that  my  trustee  pay  her  one- 
half  the  net  rents  on  my  house  and  lot  in  Louisville,  the  other  half 
to  Louisa,  who  is  to  have  $100  a  year  for  life,  and  the  balance  of  this 
half  to  Mary  and  her  children;  and  at  the  death  of  my  wife  Mary 
and  the  children  get  all  the  estate  given  to  my  wife,  which  was  not 
consumed  or  used  or  sold;  and  the  $100  given  Louisa,  after  her- 
death,  becomes  the  property  of  Mary  and  her  children  or  their  rep-, 
resentatives. 

'*After  the  death  of  my  wife  I  give  uj3'  said  trustee  full  power  and 
authority  to  sell  and  convey  any  of  my  estate  with  the  consent  of 
my  daughter-in-law,  Mary  L.  Todd;  and  if  my  wife  consent  he  may 
sell  during  her  lifetime. 

''After  the  time  and  events  shall  have  passed  away,  at  which  the 
trusts  may  cease  to  exist,  all  that  remains  undisposed  of  by  this  will- 
shall  be  the  property  of  Dabney's  children  in  fee  simple." 

V/e  are  of  opinion  that  the  testator  did  not  intend  a  division  or 
distribution  of  the  estate  among  the  devisees  and  legatees  during 
the  lifetime  of  Mary  L.  Todd;  and  further,  that  the  trust  should  con- 
tinue until  her  death.  After  the  death  of  the  wife  of  the  testator  the 
trust  is  continued  in  express  terras^  and  not  only  so,  but  no  part  or 
the  estate  is  to  be  sold  or  conveyed,  or,  as  we  must  conclude,  set 
apart  to  the  children  save  with  the  consent  of  the  daughter-in-law. 
It  was  not  until  after  the  time  for  the  termination  of  the  trust— that 
is,  the  death  of  Mary  L.  as  we  have  seen — that  the  children  of  Dab- 
ney  were  to  have  the  estate  *'in  fee  simple.''  Their  mother  takes 
the  estate  for  life  immediately  upon  the  death  of  the  testator's  wife,, 
and  the  children  thp  remainder  in  fee.' 

The  word  "immediately,"  as  used  in  the  will,  is  supposed  by  the 
appellees  to  indicate  a  different  construction  and  as  giving  to  the 
children  the  immediate  right  to  the  property,  but  such  a  right  could" 
certainly  not  accrue  to  the  after-born  children,  contemplated  by  the 
testator  and  provided  for  by  him;  and  we  think  the  use  of  this  term 
must  be  controlled  by  the  manifest  intention  of  the  testator,  as  shqwn^ 
in  the  other  clauses  of  the  will.  It  is  not  necessary  to  notice  the 
error  or  the  method  of  distribution  made  by  the  chancellor. 

The  judgment  of  the  lower  court  is  reversed,  with  instructions  to 
enter  a  Judgment  construing  the  will  in  accordance  herewith,  an^ 
for  such  other  orders  with  respect  to  the  trust  property  as  may  be 
proper. 
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SUPERIOR  COURT  ABSTRACTS. 


McCAIiLZSTEB   V.  BbiDQES,   AO, 

Filed  April  26,  1898.  <  Appeal  from  Daviess  Circuit  Goart.     Opinion  of  the 

court  by  Jud^e  Barboar,  reyersing. 

In  this  action  to  recover  damages  for  the  mferflowing  of  plaintiff* s  land  by  the 
«ct  of  defendant  in  filling  up  r  ditch  which  plaintiff  and  others  had  eat  for 
the  pnrpose  of  draining  their  lands,  it  was  not  necessary  for  plaintiff  t(} 
allege  in  his  petition,  in  order  to  state  a  oanse  of  action,  that  the  lands  of 
defendants  had  not  been  overflowed  or  injured  by  the  opening  of  the  ditch, 
or  that  all  persons  interested  in  the  cutting  of  the  ditch  had  consented 
thereto.     These  are  matters  of  defense  and  must  be  relied  on  as  such. 

Owen  <£;  Son  and  Sweeney,  Ellis  &  Sweeney  for  appellant;  Hill  ^  Hill  for 
•appellees. 

OiLiiUM,  Jkc.  V.  Jabvis. 

Filed  April  26,  1893.     Appeal  from  Knox  Court  of  Common  Fleas.     Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

Poiiies  to  actions — To  this  action  against  the  trustees  of  a  school  district 
to  recover  a  balance  alleged  to  be  due  plaintiff  upon  a  contract  for  building 
a  schoolhouse,  the  appellants,  taxpayers  of  the  district,  were  not  proper 
parties,  and  they  should  not  upon  their  petition  have  been  made  parties. 
!Nor  are  they  affected  by  the  judgment  against  the  trustees  for  the  amount 
•claimed  Whether  the  trustees  have  the  right  to  levy  any  further  tax  to  pay 
the  judgment  it  is  not  necessary  to  decide. 

A.  E.  Cook  and  W.  H.  Holt  for  appellants;  H.  C.  Faulkner  for  appellee. 

L.  &  N.  R.  R.  Co.  V.  WiiiKiMSON. 

fl 

Filed  May  8,  1893.     Appeal  from   Nelson   Circuit   Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Wrongful  ejection  of  passenger  from  train — Punitive  damages — Gross  neg- 
ligence authorizes  exemplary  damages,  and  this  rule  applies  in  a  case  when 
a  passenger  is  wrongfully  ejected  from  a  railroad  car  by  the  conductor. 

2.  Same — Excessive  verdict — In  cases  proper  for  exemplary  damages  the 
courts  are,  and  of  right  ought  to  be,  extremely  reluctant  >o  interfere  with 
the  verdict  upon  the  ground  that  it  is  excessive,  it  being  impracticable  to 
.set  any  bounds  to  the  discretion  of  the  jury. 

A  verdict  for  ''exemplary  damages  in  the  sum  of  $2,000*'  for  the  wrong- 
ful ejection  of  a  passenger  from  a  railroad  train  is  not  excessive,  although 
the  plaintiff  was  not  subjected  to  any  inconvenience,  and  suffered  no  injury 
except  the  humiliation  and  mortification  on  account  of  his  forcible  ejection 
from  the  car.  • 

Wm.  Lindsay,  John  S.  Kelley  and  Edward  W.  Hines  for  appellant;  Nat 
TV.  Halstead  and  Geo.  S.  Fulton  for  appellee. 

OVEBMAN    ft    SCHBADEB   V.    NsiiSON    BbOS. 

Filed  May  3,  1893.     Appeal  from  Kenton  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

1.  Sales  of  personal  property — Defect  in  quality — Acceptance — Where  there  is  a 
<son tract  to  deliver  goods  of  a  particular  quality  at  a  future  day,  and  the 
wendor  tenders  goods  not  of  the  agreed  quality  in  discharge  of  the  contract. 
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And  the  Tendee,  after  inspeoting  or  having  a  fair  oppartonity  to  inspect 
them,  reoeives  them,  he  can  not  thereafter  sue  the  vendor  for  damages  for 
breaoh  of  the  contract. 

2.  Stime — Where  goods  are  sent  to  a  buyer  in  performance  of  the  vendor's 
contract,  the  bnyer  is  not  predaded  from  objecting  to  them  by  merely  re- 
ceiving them.  Bat  receipt  becomes  acceptance  if  the  right  of  rejestion  is- 
not  exercised  within  a  reasonable  time,  or  if  any  act  be  done  by  the  buyer 
which  he  would  have  no  right  to  do  unless  he  were  owner  of  the  goods. 

If  the  buyers  of  a  large  quantity  of  hemp  discover  for  the  first  time  upon 
opening  the  hemp  at  their  factory  that  it  was  not  of  the  quality  contracted 
for  they  had  the  right  then  and  there  to  reject  it,  and  could  not  be  held  for 
the  contract  price.  But  if,  after  opening  it,  they  ni^ed  it  or  any  part  of  it, 
notwithstanding  its  inferior  quality,  they  must  pay  the  contract  price  for 
the  hemp  thus  accepted  by  them.  But  the  fact  that  they  accepted  and  used 
one  carload  of  the  hemp,  with  knowledge  of  its  defective  quality,  did  not 
bind  them  to  accept  another  carload  subsequently  delivered,  if  they  found 
npon  examination  that  it  was  not  of  the  agreed  quality,  as  defendants  were 
to  receive  the  hemp  in  carload  lots  at  different  times  and  had  the  right 
to  use  each  lot  as  received. 

3.  Remote  damages — The  defendants'  claim  for  damages  to  their  trade 
growing  out  of  the  plaintiffs'  failure  to  furuish  the  desired  quality  of  hemp 
is  too  remote. 

B.  F.  Graziani  and  Twyman  A;  Baker  for  appellants;  J.  W.  Bryan,  Cleary 
dk  Cleary  and  Geo«  B.  Nelson  fqr  appellees. 

MuiiLiMS  k.  Cbigleb  v.  Hume  &.  Co. 

Filed   May  S,  1893.    Appeal  from  Kenton   Circuit   Court.     Opinion   of  th& 
court  by  Judge  Barbour,  reversing. 

1.  A  pleading  is  not  to  be  rejected  on  demurrer  because  it  is  illy  drawn^  or  is  volu- 
minous or  inconsistent  or  contains  irrelevant  matter  or  is  indefinite.  These 
objections  can  be  reached  by  motion  to  strike  out  or  to  elect  or  to  make 
DQore  definite. 

2.  Sales  of  personal  property — Contract  with  agent — In  this  action  to  recover 
damages  for  breach  of  an  alleged  contract  by  defendants  for  the  sale  of 
whisky  to  plaintiffs,  if  the  person  who  assumed  to  act  as  agent  for  plaintiffa 
in  making  the  purchase  had  no  authority  to  buy,  plaintiffs  were  not  bound 
by  his  contract  of  purchase,  and  consequently  the  defendants  could  not  be 
held  bound  by  their  promise  to  sell;  and  even  if  the  agent  had  authority  to> 
bny,  defendants  had  the  right  to  stipulate  that  the  contract  should  not  be 
binding  until  agreed  to  by  the  principals,  and  in  such  a  case  there  could  be 
no  contract  until  the  principals  had  agreed,  although  the  proposed  contract 
was  in  writing,  signed  by  defendants  and  the  agent. 

8.  Same — Delay  of  purchaser  in  making  demand — As  it  is  apparent  from  the 
writing  sued  on  that  the  transaction  was  intended  to  be  a  cash  transaction,., 
a  demand  for  the  whisky  should  have  been  accompanied  with  the  money. 
And  as  the  contract  specified  no  particular  time  for  the  delivery  of  the 
whisky  or  the  place  at  which  it  was  to  be  delivered,  the  law  fixes  a  reason- 
able time,  and  the  place  as  defendant's  place  of  business.  And  this  rule  ap- 
plies, although  the  whisky  was  to  be  transferred  by  warehouse  receipts. 

As  plaintiffs  did  not  demand  the  whisky  for  a  year  after  the  contract  was 
made,  the  court  shonld,  in  the  absence  of  proof  of  a  custom  or  usage  to  thfr 
contrary,  determine  as  matter  of  law  that  the  demand  was  not  made  in  a 
reasonable  time  and  plaintiffs  should  be  treated  as  having  abandoned  th» 
contract. 

Collins  ik  Fenley  for  appellants  ;  James  W.  Bryan  for  appellees. 

HiSLB   V.  OliDHAM. 

« 

Viled  April  26,  1898.    Appeal  from  Madison  Circuit  Court.    Opinion  of  the- 
court  by  Jndge  Barbonr,  affirming. 
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Note  payable  on  condition — The  owners  of  a  patent  fence  and  one  whom 
they  employed  as  th'iir  agent  to  sell  the  fence  within  a  certain  territory  en- 
tered into  a  written  contract  by  which  the  agent  agreed  *Ho  use  his  endeay- 
ore"  to  Bell  the  fence  in  the  territory  named  and  to  pay  the  owners  one*half 
^he  commission  on  the  first  one  thousand  rods  sold,  for  which  he  exeonted 
the  note  sued  on.  It  was  farther  agreed  that  if  five  hundred  rods  of  the 
fence  should  not  be  sold  at  the  end  of  six  months  the  owners  might  cancel 
4;he  agency  and  appoint  another  agent,  providei!  they  should  surrender  said 
note  after  first  beiag  paid  one-half  the  commission  on  the  fence  sold  during 
the  said  six  months.  In  this  action  on  the  note  executed  by  the  agent,  Held 
— That  as  defendant  Bhows  he  has  not  sold  any  of  the  fence,  plaintiff  can 
not,  by  virtue  of  the  contract,  recover  any  thing  on  the  note.  WBether  he 
•could,  in  an  action  for  that  purpose,  recover  damages  for  defendant's  breach 
•of  contract,  in  failing  to  use  reasonable  efforts  to  sell,  it  is  not  necessary  to 
'determine. 

Smith  <&  Moberly  for  appellant;  John  Bennett  and  Crooke  &  Cobb  for  ap- 
pellee. 

LouiBTiiiLE  Water  Goicpant  y.  GijAbk. 

J'iled  April  26,  1893.    Appeal  from  Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Judge   Barbour,  reversing. 

1.  Interest  on  judgment — While  the  statute  providing  that  judgments  shall 
bear  interest  refers  to  judgments  for  money  only,  it  does  not  follow  because 
;a  judgment  is  for  money  that  it  must  bear  interest.  In  determining  the 
right  to  interest  the  subject-matter  of  the  demand  and  the  character  of  the 
action,  as  well  as  that  of  the  judgment,  must  be  considered.  The  statute 
■applies  only  to  such  judgments  as  are  without  farther  order  of  the  court  en- 
forceable by  execution  or  a  like  final  process. 

In  this  action  by  appellant  against  appellee,  sheriff,  to  enjoin  him  from 
(Selling  its  property  for  taxes  the  court  sustained  the  injunction  upon  the 
ground  that  appellant's  property,  for  roasons  of  public  policy,  could  not  be 
sold  by  the  sheriff,  but  adjudged  that  as  the  company  had  appealed  to  the 
•chancellor  for  equity  it  should  do  equity,  and  required  it  to  pay  the  amount 
of  the  taxes  into  court.  Appellant  refusing  to  pay,  the  court  appointed  a 
ireceiver  to  manage  the  property  until  from  the  net  revenue  the  amount  of 
the  taxes  and  costs  were  paid.  Upon  appeal  that  judgment  was  affirmed, 
.and  thereupon  the  chancellor  required  appellant  to  pay  into  court  not  only 
the  amount  of  the  taxes  and  costs,  but  interest  from  the  date  of  the  judg- 
ment.    Held — That  the  court  erred  in  requiring  the  payment  of  interest. 

2.  Same — While  by  the  statute  judgments  for  money  bear  interest,  still  a 
judgment  can  only  be  enforced  according  to  its  terms,  and  if  there  is  no 
provision  for  interest  in  the  judgment,  the  judgment  must,  if  interest  is  de- 
•sired,  be  modified  by  the  court  which  rendered  it  while  it  has  the  power  to 
modify  it,  or  by  appeal.  And  for  this  reason  also  it  was  error  to  adjudge 
the  payment  of  interest  in  this  case. 

3.  Same — The  fact  that  the  Court  of  Appeals,  in  affirming  the  judgment 
ordering  the  plaintiff  to  pay  the  taxes  into  court  awarded  damages,  can  not 
be  construed  as  an  intimation  by  that  court  that  the  judgment  should  b^ar 
interest. 

T.  L.  Burnett  and  Lane  k  Burnett  for  appellant;  Helm  k.  Bruce  for  ap- 
pellee. 

TaMPLBT  k  WaSHBUBN  v.  JSiATTBIiL. 

Filed  April  26,  1893.    Appeal  from  Louisville  Law  and  Equity  Cour^.    Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Right  of  broker  to  commissions  for  sale  of  whisky -^\l  a  broker  employed  to 
effect  a  sale  finds  a  purchaser  ready  and  willing  to  enter  into  a  valid  contract 
for  the  purchase  upon  the  terms  fixed  by  the  principal,  and  then  brings  his 
principal  and  the  purchaser  together,  he  is  not  deprived  of  the  right  to 
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oommiseioDB  by  the  principHl  negotintinfi^  the  trade  himself.  Bat  the  fact 
that  the  owner  has  employed'a  broker  to  sell  his  property  does  not  deprive 
him  of  the  right  to  effect  the  trade  hiinselft  and  if  he  does  so  withoot  the 
assistance  or  af^euoy  of  the  broker  he  is  not  liable  to  the  latter  for  a  com- 
mission. 

In  this  action  by  a  firm  of  whisky  brokers  to  recover  commissions  npon  a 
«aleof  defendant's  whisky  alleged  to  have  been  made  by  them  as  defendant's 
agents,  it  appears  that  defendants,  distillers  at  Frankfort,  wrote  to  plaintiffs, 
who  for  several  years  had  been  acting  as  agents  for  the  sale  of  defendants' 
whiskies  in  Looisville,  informinj;  them  that  they  had  resumed  operations  for 
the  season  of  1890,  and  that  they  had  inquiries  from  other  cities  bat  prefer- 
red to  give  plaintiffs  a  chance  to  place  their  goods,  and  suggested  that  if  J., 
to  whom  they  had  previously  sold  their  whiskies  through  plaintiffs,  wanted 
them  again,  they  preferred  he  should  have  them.  Plaintiffs  wrote  promising 
to  see  J.  and  report  the  interview.  After  they  had  had  several  interviews 
with  J.,  but  had  failed  to  effect  a  sale,  defendant  wrote  urging  them  to  close 
the  trade  at  once.  After  the  plaintiffs  failed  to  do  any  thing  for  more  than 
three  weeks,  when  J.  himself,  learning  that  defendants  were  about  to  sell 
to  other  parties,  wrote  for  defendants  to  come  and  close  the  trade,  which 
they  did.  Held — That  plaintiffs  are  not  entitled  to  commissions  on  the 
sale. 

2.  Same — The  evidence  fails  to  establish  the  claim  of  plaintiffs  that  they 
vere  employed  as  general  agents  for  the  sale  of  the  crop  of  1890.  The  fact 
that  plaintiffs  had' been  notified  under  former  contracts  that  they  were  to  re- 
ceive no  compensation  except  for  goods  actually  sold  by  them  should  have 
warned  them  that  if  they  desired  a  general  agency  for  the  crop  of  1890  they 
would  be  compelled  to  make  the  contract  so  plain  and  explicit  that  there 
■could  be  no  misunderstanding  about  it. 

Barnett,  Miller  t,  Barnett  for  appellant;  Gibson,  Marshall  <fe  Lochre  for 
Appellee. 

Loui8viiii<K,  &G.,  B.   B.  Co.  V.  Gaboan. 

Filed  April  ?6,  1893.  Appeal  from  Jefferson  Court  of  Common  Pleas 
Opinion  of  the  court  by  Presiding  Judge  Yost,  reversing. 
Railroads — Injury  to  abutting  property — Limitation — The  caus^  of  action 
Against  a  rkilroad  company  for  injuries  to  abutting  property,  resulting 
from  the  improper  operation  of  the  road,  accrues  whenever  the  wrongful 
Act  occurs  and  as  often  as  it  occurs;  and  the  statute  of  limitations  being  in- 
terposed the  plaintiff  can  not  recover  for  the  damages  done  more  than  five 
years  before  the  commencement  of  the  action.  And  in  this  action  in  which 
plaintiff  sought  by  his  original  petition  to  recover  damages  for  the  closing 
of  the  street  by  defendant,  an  amended  petition  seeking  to  recover  damages 
for  the  injuries  resulting  from  the  negligent  and  improper  operation  by  de- 
fendant of  its  road  set  up  a  distinct  cause  of  action,  and  the  plea  of  limi- 
tation being  interposed  as  to  that  cause  of  action,  the  court  erred  in  giving 
an  instrnction  authorizing  the  jury  to  find  the  damages  plaintiff  had  sus- 
tained, growing  out  of  the  improper  operation  of  the  road  for  five  years 
prior  to  the  date  of  the  filing  of  the  original  petition.  The  jury  should 
have  been  confined  to  the  five  years  prior  to  the  date  of  the  filing  of  the 
amended  petition,  as  the  latter  date  must  be  regarded  as  the  date  of  the 
oommenoement  of  the  action,  so  far  as  the  canse  of  action  set  up  in  the 
amended  petition  is  concerned. 

Helm  <fe  Bruce  for  appellant;  O'Neal,  Phelps  &  Pryor  and  Dodd  <fe  Dodd 
for  appellee. 

Thb  PsEBiiBSB  Mfo.  Co.  V.  Denham,  bt,  iko. 

Filed  April 26, 1893.   Appeal  from  Jefferson  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  reversing. 
1.  Master  and  servant — The  master  owes  the  servant  other  duties  than  to 

famish  him  machinery  in  good  condition  with  which  to  do  his  work.    He 
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mast,  so  far  as  he  can  by  the  use  of  ordinary  care,  avoid  ezposinj?  his  ser- 
vants to  extraordinary  risks,  and  mast  notify  them  of  the  perils  to  which 
they  will  be  exposed  other  than  those  which  they,  in  the  exercise  of  ordinary 
care,  mast  have  known  of  and  foreseen  as  necessarily  incident  to  the  busi- 
ness. 

2.  Care  required  of  minor  servant — A  boy  near  fifteen  years  of  age,  active- 
and  inteilifi^ent,  mast  exercise  a  reasonable  precaotion  for  one  of  his  years- 
for  his  own  safety. 

3.  DMtty  of  master  to  minor  sen*ant — While  the  general  rnle  limiting  the  liabil- 
ity of  the  master  to  his  servants  applies  to  infants  as  well  as  adalts,  yet  the 
master  owes  a  special  doty  to  minors  in  his  employment  to  warn  them  a» 
often  as  may  be  necessary  against  all  the  dangers  to  which  their  employ- 
ment exposes  them,  or  else  he  will  be  liable  in  damages  for  injuries  suffered 
by  them  from  any  perils,  the  nature  of  which  they  did  not  know,  or  by  rea- 
son of  the  master's  failure  to  do  his  duty  did  not  properly  appreciate,  if 
they  did  know. 

A  boy  between  fourteen  and  fifteen  years  of  age  employed  to  **sweep  out 
and  clean"  a  foundry  and  machine  shop,  although  warned  not  to  touch  the- 
machines,  put  hid  hand  upon  a  revolving  spindle  as  he  passed,  resulting  in- 
the  catching  and  mashing  of  his  finger.  Held — That  the  master  is  not  lia- 
ble for  the  injury. 

O'Neal,  Phelps  &  Pry  or  for  appellant;  Matt  O'Doherty  and  R.  G.  Davis 
for  appellees. 

Fabmebs  Bank  v.  Henbt  Couutt  Tbust  Co. 

Filed  April  26,  1893.     Appeal  from  Henry  Circuit  Court.     Opinion  of  the- 

court  by  Presiding  Judge  Yost,  affirming. 

Usury — Where  the  holder  of  a  note  bearing  10  per  cent,  interest,  executed 
when  it  was  lawful  to  contract  for  interest  at  that  rate,  entered  into  an. 
agreement  with  the  debtor  to  reduce  the  rate  of  interest  to  8  per  cent,  in 
consideration  of  his  agreement  to  pay  the  interest  semi-annually,  this  new 
agreement  was  not  usurious,  although  at  the  time  it  was  made  it  was  unlaw- 
ful to  contract  for  the  payment  of  a  greater  rate  of  interest  than  6  per  cent^ 
In  all  cases  of  this  kind  the  intention  of  the  parties,  as  gathered  from  the 
contract  and  the  attending  circumstances,  must  govern  in  determining^ 
whether  the  contract  is  usurious. 

John  W.  Rodman  for  appellant;  Carroll  k,  Jackson  for  appellee. 


T^^  K^i^tacky  [j^aW  Reporter. 
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WEBSTER'S  TRUSTEE,  Ac.  v.  WEBSTER,  Ac. 

(Filed  January  28,  1898.) 

Wills— CoDstruotioD  of— UDder  the  will  of  A.  R.  GuDniDshaiu  bis  daagbter 
Baphemia  is  given  an  absolute  estate  In  property  devised  to  her,  snbjeot  to 
be  defeated  by  her  death  without  leaving  children  at  the  time  of  distribu- 
tion. 

W.  P.  D.  Bash  and  Hobson  A  O'Meara  for  appellants. 

Hargis  A  Eastin,  Jaixieg  Montgomery,  Wni.  J.  Hendriok  and  T. 
Q.  Poore  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  will  of  A.  R.  (yunnin&ham  makes  the  following  provisions 
in  reference  to  his  five  cbildren. 

**3d.  1  have  advanced  to  my  son-in-law,  William  E.  Curd,  and 
my  daughter,  Lizzie  Curd,  his  wife,  the  sum  of  $10,000,  and  they 
are  not  to  receive  anything  further  from  my  estate  until  my  wife 
receives  the  amount  herein  devised  to  her,  and  until  all  my  other 
children,  to-wit,  Euphemia  R.  Cunningham,  Bettie  Cunningham, 
Saliie  Cunningham  and  Melvina  Cunningham,  shall  each  receive 
from  my  estate  $10,000,  so  as  to  make  them  equal  with  my  said 
daughter,  Lizzie  Curd,  wife  of  said  William  Curd. 

*'4th.  I  have  advanced  to  my  daughter,  Euphemia  R.  Cunning- 
ham, $1,018.11,  with  which  sum  she  is  to  be  charged  in  making 
up  her  $10,000,  to  make  her  equal  with  my  daughter,  Lizzie  Curd, 
and  she  is  to  account  in  the  same  manner  for  any  future  ad- 
vancements made  by  me  to  her. 

'*5th.  I  will  and  devise  to  mj'. daughter,  Hettle  C.  Cunning- 
ham, $10,000,  to  make  her  equal  with  my  daughter,  Lizzie  Curd, 
and  Bhki  is  tu  account  out  of  said  sum  for  any  advancements 
made  by  me  to  ber  after  she  becomes  twenty-one  years  of  age, 
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^'6tb.  I  will  and  devise  to  my  little  daughter,  Sallie  Cunning- 
bain,  (10,000,  to  make  her  equal  with  my  said  daughter,  Lizzie 
Curd,  and  $3,000,  in  addition  thereto  as  a  fund  to  raise  and  edu- 
cate my  said   dausrhter,  Sallie,  she   being  an   infant  of   tender 

years. 

'*7th.  I  will  and  devise  to  my  little  daughter,  Melvina  H. 
Cunningham,  $10,000,  to  make  her  eqijal  with  my  said  daughter, 
Lizzie  Curd,  and  $8,000  in  addition  ttuareto  asii  fund  to  aid  in 
educating  and  raising  my  said  daughter^  Melvina,  she  being  an 
infant  of  tender  years.  I  make  these  additional  devises  to  my  two 
youngest  children,  Sallfe  and  Melvinik  to  aid  in  raising  and  edu- 
cating them  because  of  the  fact  that  I  made  no  charges  against 
my  other  children  for  raising  and  educating  them. 

8th,  The  residue  of  his  estate  he  wills  and  devises  to  his  said 
"five  children,  to  be  equally  divided  among  them,'^  etc. 

*'9th.  In  ease  either  of  my  daughters,  Sallie  or  Melvina  H. 
Cunningham,  shall  die  without  cbildren,  then,  and  in  that  event, 
the  survivor  is  to  have  the  entire  estate  devised  to  both  of  my 
said  childreii  in  this  will. 

**10th.  In  case  either  of  my  daughters,  Euphemia  R.  and  Hettie 
C.  Cunningham,  should  d(e  without  children,  then,  and  in  that 
event,  it  is  my  will,  and  I  so  direct,  that  the  estate  of  the  one 
dying  shall  be  equally  divided  among  all  my  than  living  chil- 
dren.'' 

11th.  The  testator  appoints  his  wife  "trustee  and  guardian  for 
his  daughters,  Sallie  and  Melvina  Cunningham. 

"12th.  I  hereby  appoint  George  L.  Miles  trustee  and  guardian 
for  my  daughter,  Hettie  C  Cunningham,  and  authorize  and  em- 
power him  to  receive  from  and  receipt  for  any  money  or  estate 
that  may  be  coming  to  my  said  daughter,  Hettie,  under  and  by 
virtue  of  this  will;  to  loan  the  same,  to  oollect  the  interest  and 
use  the  same  in  t^e  support  and  maintenance  of  my  said  daugh- 
ter, and  if.  there  be  any  surplus  to  reinvest  the  same. 

"18tb.  I  hereby  appoint  James  W.  Hays  trustee  of  my  daugh- 
ter, Euphemia  Cunniuighara,  to  receive  and  receipt  to  my  exec- 
utor for  any  money  or  estate  that  may  be  coming  to  my  daughter 
from  my  estate  under  this  will,  to  keep  the  same  at  interest  and 
to  collect  the  said  interest  and  appropriate  it  to  the  support  of 
my  said  daughter,  and  if  there  be  any  surplus  interest,  to  rein- 
vest the  same.'' 

The  question  to  be  decided  is,  does  Euphemia  Webster,  formerly 
Cunningham,  take  under  the  will  an  absolute  estate,  subject  to 
be  defeated  if  she  dies  without  leaving  children,  or  does  she  take 
a  life  estate  only?  The  testator  appointed  the  mother  of  Sallie 
and  Melvina  Cunningham  tUeir  trustee  and  suardlan.  He  also 
appointed  George  L.  Miles  trustee  and  guardian  of  Hettie  Cun- 
ningham* wfoo  was  a  minor.  He  appointed  James  W.  Hays  trus- 
tee of  Euphemia  Cunningham,  who  was  an  adult. 

In  the  case  of  Cunningham  v.  Watben,  an  action  brought  to 
construe  the  provision  cf  this  will  in, reference  to  the  estate  that 
Hettie  Cunningham,  then  Wathen,  took  under  the  will,  this 
court  held  that  the  fifth  and  eighth  clauses  of  the  will  vested  in  • 
Hettie  C.  Cunningham  an  absolute  estate,  and  the  provision  in 
the  tenth  clause,  "should  she  die  without  children,"  manifestly 
referred  to  the  time  of  the  distribution  of  the  estate,  which  was 
"to  be  on  the  arrival  of  the  devisee  at  the  age  of  twenty-one.'* 
To  give  the  tenth  clause  any  other  meaning  would  be  to  charge 
by  implication  an  unqualified  estate  to  the  devisee. 

The  third,  fourth  and  eighth  clauses  of  the  will,  as  clGarlv 
gives  to  Euphemia  an  absolute  estate  as  do  the  fifth  and  eighth 
clauses  to   Hettie  C.    There   is  but  one  limitation  placed  upon 
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either  estate,  to  wit,  that  of  dyin^  without  leaving  children, 
whioh  limitation  this  court  construed  in  the  case  supra  to  mean. 
death  before  the  distribution  without  leaving  children.  But  it 
is  said  that  Euphemia,  being  of  age,  and  the  direction  that  her 
estate  should  be  placed  in  the  hands  of  a  trustee  with  power  to 
expend  for  the  support  of  Euphemia.  not  exceeding  the  interest 
of  her  estate,  made  the  devise  unlike  that  to  Bettie  C,  Aod 
vested  her  with  a  life  use  only. 

But  as  said,  the  only  limitation  upon  the  absolute  estate  wa9 
the  dying  without  leaving  children.  And  it  is  believed  that  the 
testator  meant  that  limitation  to  be  the  only  one  upon  the  abso- 
lute estate,  and  to  confine  its  operation  to  toe  time  of  the  distri- 
bution of  the  estate.  The  limitation  clearly  means  that  should 
Euphemia  have  living  children  before  distribution  she  would 
take  an  absolute  estate,  subject  to  be  defeated  if  she  and  the 
children  died  before  distribution.  And  taking  this  clause  in  con- 
nection with  the  preceding  ones  quoted,  there  can  be  no  manner 
of  doubt  the  estate  devised  was  an  absolute  estate,  subject  to 
the  one  limitation  indicated. 

The  appointpaent  of  a  trustee  to  take  charge  of  the  estate  and 
to  limit  Its  expenditure  upon  Euphemia  was  evidently  in  view 
of  the  fact  that  the  testator  did  not  regard  her  as  competent  to 
take  care  of  it;  and  the  appointment  is  not  incompatible  with 
an  akMsolute  estate  to  the  devisee. 

Now  it  seems  that  as  the  testator's  only  reason  for  confiding 
the  estate  to  the  control  and  management  of  a  trustee  was  the 
belief  that  Euphemia  was  not  meutany  and  physlcallv  competent 
to  manage  it  with  prudence,  and  that  had  she,  in  his  opinion, 
been  competent,  he  would  not  have  confided  it  to  a  trustee. 
Therefore,  it  would  seem  that  if  the  testator  was  mistaken  in 
Euphemia*s  condition,  or  should  her  health  so  improve  as  to 
render  her  mentally  and  physically  competent,  the  chancellor 
should  have  the  power  to  remove  the  trustee  and  confide  the 
estate  to  her  control. 

The  Judgment  in  reference  to  the  construction  of  the  will  is 
alBnxied. 


LEE,  Ac.  V.  MABION  NATIONAL  BANK,  ^. 

(Filed  February  7,  1898.) 

Banks— Saretloi—Bemediefl— A  ooUeotor  of  taxes  to  pay  off  railroad  Id- 
debtedneas  of  a  oonnty,  not  baviUg  on  band  a  suffldenoy  of  taxei  oolleoted 
to  vtLj  same,  borrowed  a  large  ium  froiu  a  bank,  giving  bii  individual  obli- 
gation, with  aura  ties,  therefor.  After  having  satififled  laid  indebtedness  to 
the  bank  by  permitting  the  bank  to  credit  nis  indebtednesa  by  the  amount 
of  taxes  afterwards  ooli«oted  and  on  deposit  in  said  bank,  hia  aureties  on  his 
bond  as  oolleotor  instituted  suit  against  the  bank  to  recover  the  amount  so 
applied  to  the  payment  of  this  note.  Beld— That  the  taxes  oo  depofit  in  the 
bank  to  the  credit  of  the  oolleotor  were  subject  to  his  oontrol,  and  he  had 
the  right  to  satisfy  his  indebtedness  to  the  bank  out  of  said  fund. 

J.  P.  Thompson  for  appellants. 

W.  J.  Lisle  and  Knott  A  Edelen  for  appellees. 

Appeal  from  Marlon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

A.  K.  Bussell  was  sheriff  of  Marion  county  for  the  years  1886-6, 
and  in  virtue  of  his  office  collector  of  revenue  and  county  levy. 
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He  was  also,  for  the  years  1887-8-9  collector  of  taxes  to  pay 
semi-annual  interest,  falling  due  in  April  and  October,  on  bonds 
executed  by  the  county  for  amount  of  its  subscription  to  the  cap- 
ital stock  of  the  Cumberland  &  Ohio  Railroad  Co.,  and  also  a 
certain  amount  to  the  sinking  fund  for  ultimate  extinction  of  tbe 
principal. 

Not  having  a  sufficient  amount  of  taxes  collected  for  the  year 
1888  to  pay  interest  coupons  then  due,  amounting  to  $9,000,  be, 
in  April,  1889,  borrowed  from  appellee,  Marion  National  Bank, 
the  sum  of  $7,000,  giving  his  individual  note,  with  security, 
therefor,  which  was  used  by  him  to  make  up  the  deficiency. 

In  October,  1889,  he  paid  to  appellee  one-half  the  note,  and  in 
April,  1890,  the  residue,  which  was  about  $.S,500. 

This  action  was  instituted  by  appellants,  sureties  on  the  bond 
given  by  him  as  collector  of  the  railroad  taxes  for  the  year  1889, 
to  recover  back  from  appellee  said  sum  of  $3,500  paid  by  Russell, 
April  15,  1890,  in  discharge  of  balance  of  the  note  as  applied  by 
appellee  for  that  purpose. 

It  appears  that  Russell  commenced  May  11,  1889,  to  deposit 
with  appellee  railroad  taxes,  as  he  had  deposited  revenue  and 
county  levy  taxes  from  1885.  But  the  two  deposit  accounts  were 
kept  distinct  until  January  I,  1890,  when  the  balance  in  his  favor 
of  revenue  and  county  levy  taxes,  collected  after  his  term  of 
oflflce  as  sheriff  expired,  was  .added  to  his  deposit  account  of  rail- 
road taxes,  and  but  one  deposit  account  was  thereafter  kept, 
which  was  that  of  collector. 

The  simple  question  in  this  case  is  whether  the  amount  on 
deposit  with  Marion  National  Bdnk  to  the  credit  of  Russell  as 
collector,  $3,5(X)  of  which  the  former  used  to  pay  balance  of  the 
note,  was  at  the  time  subject  to  order  and  control  of  Russell, 
for  if  it  was,  then  ho  had  the  right  to  use  it,  or  authorize  Ma- 
rion National  Bank  to  apply  so  much  as  necessary  to  pay  residue 
of  his  note. 

By  terms  of  the  bond  of  Russell  as  collector,  in  which  appel- 
lants were  sureties,  he  covenanted  to  pay  so  much  money  at 
specified  times,  whether  then  collected  or  not,  or,  if  collected, 
whetlier  used  by  him  for  other  purposes  or  not.  In  the  mean- 
time he  had  absolute  control  of  the  money  collected  by  him, 
which  he  might,  at  his  election,  deposit  in  a  bank  to  his  credit 
as  collector,  or  in  person,  subject  to  his  check,  retain  in  his  own 
possession  or  invest  in  property  ;  and  neither  the  county  nor  sink- 
ing fund  comimssioners  had  any  right  to  control  or  interfere 
with  any  disposition  he  might  choose  to  make  of  the  particular 
money  collected  by  him  from  time  to  time,  the  remedy  being 
on  the  bond.  It  would  seem,  therefore,  to  naturally  result  that 
the  Marion  County  National  Bank  had  the  right  to  use  the 
money  deposited  by  Russell  in  discharge  of  a  debt  he  owed,  just 
as  well  as  to  apply  money  of  any  other  debtor  for  a  like  purpose. 

No  fraud  in  the  transaction  is  either  proved  or  alleged,  nor 
does  Riussell  complain.  The  transaction  was  entirely  legitimate, 
and  the  money  was  paid  by  Russell,  or  applied  by  the  bank  with 
his  consent,  in  payment  of  a  debt  the  validity  nor  justice  of 
which  is  not  questioned. 

The  sureties  of  Russell  might  by  proper  proceedings  In  equity 
have  attached  or  otherwise  prevented.  Russell  using  the  money, 
after  being  collected  and  deposited  for  other  purposes  than  in 
discharge  of  his  oliligation  on  the  bond  as  collector;  but  even  in 
that  case  appellee,  we  think,  would  have  had  the  right  to  apply 
the  money  in  the  discharge  of  the  note.  But  this  action  was  not 
brought  lintil  after  the  note  of  the  bank  had  been  paid,  and  by 
reason  of  default  of  Russell  the  sureties  had,  as  they  allege,  been 
compelled  to  satisfy  tbe  bond  to  tbe  extent  of  RuBseirs  failure 
to  do  so. 
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It  appearB  that  the  oadhier  of  the  bank  was  also  treasurer  of 
the  sinking  fund;  but  that  fact  does  not  seem  to  us  to  make  any"^ 
diflTeretice,  for   if   Russell  had   opntrol   of   the  fund  on    dopostt,  ' 
out  of  whioh  the  note  was  paid,  it  was   not  in  the  power  of   the 
sinking  fund    commissioners  to  prevent   him    using   it  for   that 
purpose. 

Judgment  affirmed. 


OOLYER  V.  MYDEN,  Ac. 

(Filed  March  16,  1893.) 

1.  Gonveyanoes— Deli  very— The  execution  and  aoknowledgnieDt  of  a  deed 
and  ita  delivevy  by  the  fcraDtor,  a  deputy  olerk,  for  the  grantee,  was  a  fiu£f)- 
cleut  deliverv  to  vest  title  in  the  grantee:  but  the  ezeoution,  aoknowledg- 
meot  and  delivery  of  a  deed  by  the  grantor  to  his  wife,  with  directions  "to 
pat  it  away  or  take  oare  of  it,"  did  not  vest  title  in  the  grantee,  to  whom  it 
was  not  delivered  until  after  grantor's  death. 

8.  Same— Consideration— A  promise  to  give  to  grantor's  son  the  home 
place  if  he  would  come  from  tne  West  and  take  care  of  him,  was  based  on 
sulSclent  consideration.  ^ 

Will  O.  Curd  for  appellant. 

O.  H.  Waddle  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

A  few  weeks  before  his  death  Alex.  Colyer,  who  was  quite  old 
and  decrepid,  executed  three  deeds  for  certain  lauds  of  which 
be  was  the  owner,  in  two  of  which  the  appellant,  who  was  his 
grandson,  was  alone  the  designated  grantee;  in  the  other  the 
appellant,  jointly  with    Susannah  Colyer,  his  stepdaughter,  and 

L.  R.  Colyer,  a  son,  were  the  grantees  named. 

The  validity  of  these  conveyances  was  assailed  by  the  other 
children  of  the  deceased— the  appellees  here— by  reason  of  the 
mental  inability  of  the  grantor,  the  exercise  of  undue  influence 
over  him  and  because  the  alleged  conveyances  were  never  de- 
livered to  the  grantees  in  the  lifetime  of  the  grantor. 

The  lower  court  upheld  one  of  the  deeds,  that  to  the  appellant, 
for  the  home  place  of  some  seventy  acres,  and  set  aside  the  other 
two. 

We  think  there  can  be  no  question  of  the  correctness  of  the  judg- 
ment sustaining  the  first-named  deed. 

The  old  man  had  contracted  in  writing  with  his  grandson,  some 
time  in  1888,  to  the  effect  that  be  would  give  him  the  home  place, 
provided  he  would  come  home  from  the  West  and  live  with  him 
and  care  for  him  and  his  wife.  They  were  both  old  and  feeble 
and  needed  his  help.  The  grandson'  did  so,  and  shortly  before 
his  death  the  grantor  had  the  deputy  clerk  to  prepare  the  deed, 
which  he  executed  in  pursuance  of  the  original  contract  and  de- 
livered to  the  draftsman,  who  proves  he  delivered  it  to  the  appel- 
lant in  a  few  days  thereafter. 

There  appears  to  have  been  no  lack  of  capacity  to  make  the 
deeds  ana  no  evidence  of  the  exercise  of  undue  influence  in  their 
proouTement:  We  think,  too,  that  there  was  a  legal  delivery  of 
the  deed  for  the  twenty-five-acre  tract  to  the  appellant.    It  was 


102  MitLV.  doMltONWEAtttf. 

signed  and  acknowledged  by  the  old  man  and  his  wife  and  de- 
livered to  the  draftsman,  the  deputy  clerk,  for  the  grantee  and 
delivered  to  and  accepted  by  him  in  some  three  or  four  weeks 
thereafter,  though  after  the  death  of  the  grantor. 

It  is  now  fully  settled  that  a  deed  may  be  delivered  to  a  third 
person  for  the  grantee,  and,  if  subsequently  assented  to  by  the 
grantee,  it  will  be  as  good  a  delivery  as  if  it  had  been  made 
directly  to  him.     (15  Wend.,  688.) 

With  respect  to  the  joint  deed  for  the  two  hundred-acre  tract 
the  state  of  case  is  different. 

After  its  preparation  and  acknowledgment  the  grantor  handed 

it  to  his  wife  and  told  her  to  put  it  awav,  or  to  take  care  of  it. 

There  was  no  delivery  of  it  to  any  of  the  grantees,  or  to  any 
one  for  them,  until  after  the  grantor^s  death,  when  his  wife  gave 
it  to  the  husband  of  one  of  the  grantees. 

We  think  there  was  no  delivery  of  this  deed  so  as  to  pass  the 
estate.  It  seems  to  have  been  the  intention  of  the  grantor  to 
keep  control  over  the  instrument  until  fully  determined  whether 
ultimately  to  deliver  it. 

It  may  be  inferred  that  because  he  had  retained  a  life  estate 
in  the  property  he  thought  its  immediate  delivery  would  be  of 
no  service  to  the  grantees,  and  that  his  intention  is  clear  that 
thev  should  have  the  property  at  his  death.  And  yet  the  fact  re- 
mains, he  did  not  deliver  it  or  authorize  or  direct  its  delivery, 
and  can  not,  therefore,  be  said  to  have  divested  himself  of  the 
title  to  the  estate.  In  Maynard  v.  Maynard,  10  Mass.,  466,  the 
deed  was  executed  with  the  usual  formalities  and  recorded,  and 
"the  grantor  requested  the  witness  to  keep  the  deed  until  it  was 
called  for.'*  The  grantee  died;  the  grantor  called  for  and  can- 
celled it.    The  court  said  it  was  clear  that  no  title  passed. 

"The  only  reason  why  it  did  not  pass,'*  said  the  court,  "was 
that  the  deed  was  not  delivered  as  the  deed  of  the  grantor  for 
the  use  of  the  grantee.*' 

There  appears  to  have  been  no  error  in  setting  off  the  appel- 
lant's claim  against  the  estate,  by  the  one-balf  of  his  note.  The 
result  reached  by  the  chancellor  ceems  just  and  proper. 

Because  of  the  error  indicated  the  judgment  is  reversed,  with 
directions  to  proceed  as  herein  determined. 


HALL  V.  COMMONWEALTH. 

(Filed  May  6,  1898.) 

Homiolcle^OoDStitutiona]  law— The  appellant  haylog,  witboat  any  oaoiie. 
murdered  his  brother,  infilsts,  as  a  ground  for  reversal,  that  the  judge  who 
tried  the  case  was  not  legally  elected  as  suoh ;  that  the  law  dlTidinff  the 
State  into  judicial  dlatriots  contained  no  emergency  clause,  and  was  not 
passed  In  pursuance  of  the  Constitution.  Held—That  do  emerfiency  clause 
was  required  to  suoh  act,  as  the  Constitution,  by  Its  terms,  was  mandatory 
in  reqnirinfic  the  election  of  circuit  judges  to  be  held  In  November,  1802,  and 
the  majority  opinion  of  this  court  In  the  World's  Fair  case  has  no  applloa- 
tioD  to  this. 

J.  B.  Auxier  for  appellant. 

W.  J.  Hendriok  for  appellee. 

Appeal  from  Pike  Circuit  Court.  ,  ^ 
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Opinion  of  the  court  by  Judge  Pryor. 

At  the  Marob  term  of  the  Pike  Circuit  Court  for  the  year  1898, 
Henry  Hall,  the  appellant,  was  indicted  for  the  .murder  of  his 
brother,  Randolph  Hall,  and  the  Jury  who  tried  his  case  fixed 
his  punishment  at  death. 

We  have  seldom  read  a  record  of  conviction  where  tipere  were 

less  palliating  circumstances  in  behalf  of  the  accused   than  this 

case  presents.    He  filed   an  afiQdavit  for   a  continuance   on   the 

ground  that  his  brother  had  threatened  to  take  his  life,  and  had 

on  more  than  one  occasion  assaulted  him,  faots   that  could  be 

established   by  the  absent  witnesses  who  had   been   summoned- 

The  court  refused  the  continuance  and  allo^^ed  the  statements 
contained  in  the  affidavit  as  to  what  these;  absent  witnesses 
would  state  to  go  to  the  jury  as  evidence.  On.  the  trial  he  estab- 
lished by  a  number  of  witnesses  who  were  before  the  jury  that 
these  threats  had  been  made,  as  well  afi  the  assault  upon  him  by 
his  deceased  brother  with  a  knife,  some  time  prior  to  the  killing. 

There  can  be  no  doubt  but  that  both  the  brothers,  when  under 
the  influence  of  liquor,  were  violent  and  bad  men,  and  that  when 
their  passions  were  inflamed  by  liquor  they  respected  tlie  rights 
or  feelings  of  no  one,  not  even  their  parents;  and  this  murder 
was  the  result  of  a  drunken  debauch,  when  in  a  game  of  cards 
the  one  brother  had  won  the  monev  of  the  other. 
.  Therei  was  no  one  present  when  tne  murder  took  place  but  the 
little  daughter  of  the  deceased,  of  the  age  of  twelve  years,  and  a 
brother  of  the  two  men  who  were  ready  to  kill  each  other  at  any 
lime  when  drunk,  and  that  brother  was  so  stupifled  with  whisky 
as  not  to  be  able  to  give  any  account  of  the  shooting,  except  that 
the  sbootiiig  arousea  him  from  his  stupor  and  he  saw  one  brother 
standing  with  his  pistol  in  hand  and  the  other  on  the  floor  shot 
twice  through  the  head.  The  little  girl  seems  to  have  testified 
with  much  intelligence,  and  is  corroborated  in  many  particulars. 

She  says  that  her  father  (the  dead  man)  and  his- brother  (the 
accused)  were  playing  caids  in  the. yard  or  on  the  ground  front- 
ing the  building  in  which  the  accused  kept  a  grocery;  that  they 
were  betting  on  the  game  and,  it  commencing  to  rain,  they  left 
the  yard  going  into  the  grocery,  where  a  cloth  was  placeo  on  a 
box,  and  the  two  renewed  the  game,  the  accused  sitting  in  a  chair 
and  the  deceased  on  the  floor;  tliat  her  father  won  one  dollar  ofl 
the  accused,  when  the  latter  handed  it  over  to  him  and  then 
pulled  his  pistol,  shooting  him  twice  in  the  head.  She  heard  no 
.quarrel  between  them. 

The  appellant^s  statement  is  that  he  refused  to  plav  with  his 
brother  because  he  was  afraid  .of  him,  and  tcild  him  that  he  had 
heard  he  had  threatened  to  kill  him,  when  the  deceased  replied 
that  thev  could  play  and  .  their  other  brother  could  keep  the 
game;  that  they  played  until  it  commenced  raining,  when  they 
went  into  the  grocery  and  did  not.  play  any  more;  that  the  de- 
ceased became  boisterous  and  he  gave  him  a  dollar  to  leave; 
that  he  put  the  dollar  in  bis  pocket,  and  then  made  at  him  with 
something  like  a  knife,  threatening  to  take  his  life,  and  he  shot 
him  to  protect  his  own  person,  believing  that  his  brother  would 
kill  him. 

The  brother,  who  seems  to  have  been  in  a  stupid  condition 
when  the  shots  were  fired,  says  that  they  did  play  In  the  house, 
and  he  went  off  to  sleep. 

The  accused  also  states  that  the  little  girl  was  not  present  at 
the  time,  but  had  gone  to  the  spring  after  watpr,  when  it  is 
sboifQ  by  atbers  that  she  bad  brought  the  water  before  the  rain 
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began  to  fall.  The  deceaRed,  at  the  time  he  was  shot,  had  no 
weapon.  A  small  barlow  knife  was  found  in  his  pooket  unop- 
ened, and  it  is  manifest  that  the  murder  was  the  result  of  a 
drunken  debauoh  and  that  the  shooting  took  place  as  the  little 
girl  states. 

If  all  the  threats  mentioned  in  the  affidavit  bad  been  admitted 
as  true,  and  many  were  proven  on  the  trial,  the  accused  was 
guilty  of  the  awful  crime  of  murdering  his  own  brother  with  no 
excuse  whatever.  &e  was  given  the  benefit  of  all  the  law  to 
which  he  was  entitled.  There  was  an  Instruction  for  murder, 
.one  ior  manslaughter  and  one  that  he  had  the  right  to  defend 
himself  against  the  assault,  if  any,  made  upon  him  by  the  de- 
ceased. 

It  is  persisted  that  he  was  in  his  own  castle  when  the  shooting 
took  place,  and  that  he  was  not  compelled  to  flee  or  to  resort' to 
means  of  escape  that  were  apparent.  Such  an  instruction  should 
not  have  been  given.  This  was  a  grocery  to  which  persons  were 
invited.  His  brother  had  the  right  to  be  there.  There  was  no 
assault  upon  him  with  a  deadly  weapon.  The  deceased  had  only 
a  small  knife,  and  that  in  his  pocket.  The  history  of  the  case, 
as  stated  by  the  accused,  the  jury  refused  to  believe,  and,  in  our 
opinion,  after  a  careful  review  of  the  testimony,  it  was  a  murder 
without  palliation  or  excuse. 

After  tne  Jury  had  returned  its  verdict  in  this  case,  and  when 
the  accused  was  asked  if  he  had  any  reason  to  assign  why  judg- 
ment should  not  be  pronounced  against  him,  he  responded  by 
saying  that  the  judge  then  presiding— the  Hon.  Jno.  B.  Patton— 
was  not  the  judge  of  the  Pike  Circuit  Court,  fur  the  reason  that 
the  act  of  the  legislature  regulating  the  election  of  circuit  judges, 
etc.,  in  the  year  1892,  and  by  virtue  of  which  the  said  Patton 
was  elected  and  now  holds  his  office,  is  unconstitutional  and 
void;  that  the  requisite  constitutional  number  of  votes  were 
not  cast  in  favor  of  said  law  at  the  time  of  its  passage;  that 
different  amendments  were  concurred  in  by  the  Senate  after  it 
came  from  the  House,  and  no  yeas  and  nays  entered  on  the  jour- 
nal at  its  passage  as  the  Constitution  requires,  and  that  no 
emergency  clause  was  appended  to  the  bill. 

This  court,  in  the  case  of  the  World^s  Fair  appropriation,  dis- 
cussed this  question,  but,  in  our  opinion,  the  case  before  us  is 
not  to  be  goverened  by  the  doctrine  of  the  majority  opinion  in 
that  case.  The  Constitution  requires  that  the  election  of  all 
State  officers  shall  be  held  on  the  flrst  Tuesday  after  the  first 
Monday  in  November,  and  this  court  judicially  knows  that  cir- 
cuit judges  were  elected  in  this  State  as  provided  by  the  Consti- 
tution on  Tuesday  after  the  flrst  Monday  in  November,  1892,  and 
that  John  S.  Patton  was  elected  in  the  district  in  which  he  pre- 
sides, embracing  the  countj'  of  Pike.  This  was  a  general  State 
election  and  directed  to  be  held  by  the  Constitution,  and  no 
emergency  clause  was  necessarv,  as  the  provision  of  the  organic 
law  is  imperative,  and  no  legislative  act  could  alter  its  provis- 
ions or  flx  the  time  for  the  election  on  any  other  day  or  year; 
and  the  omission  of  the  legislature  to  comply  with  this  consti- 
tutional provision  will  not  be  allowed  to  disfranchise  the  voters 
of  the  State  or  deprive  its  citizens  or  the  tribunals  created  by 
the  Constitution  from  enforcing  the  laws  of  the  land.  We  have, 
for  this  reason,  not  consulted  the  Senate  journals  on  the  ques- 
tion made. 

Judgment  affirmed. 

Judge  Hazelrigg  not  sitting. 
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HORSLEY  V.  ASHER'S  HEIRS,  &o. 

(Filed  May  6,  1893.) 

1.  Gontraot—Refloiflflion— Fraud— lo  this  case  a  oontraot  for  the  sale  of 
roiDeral  rights  in  land  is  rescinded  on  aocount  of  fraud  practiced  by  agent 
of  grantee  on  the  grantor. 

2.  ReYivor— The  widow  and  heirs  at  law  of  a  plaintiff  filed  a  petition  for 
revivor  of  action,  and  had  said  order  made  after  the  lapse  of  wore  than  one 
year  from  the  death  of  plaintiff,  hot  within  one  year  from  the  first  term  of 
oonrt  after  the  death  of  plaintiff.  Held— That  the  order  of  revivor  was  made 
in  proper  time,  as  required  by  section  609  of  Civil  Code  of  Practice. 

S.  B.  Disbman  and  Helm  &.  Bruce  for  appellant. 

Wm.  Lindsay  and  E.  W.  Hines  for  appellees. 

Appeal  from  Clay  Girouit  Court. 

Opinion  of  the  couit  by  Judge  Lewis. 

* 

J.  D.  Asher  brought  this  action  December  10,  1887,  to  cancel 
the  following  writing  signed  by  him  and  rescind  the  contract  it 
purports  to  be  evidence  of: 

*'Know  all  men  by  these  presents,,  that  for  and  In  considera- 
tion of  $10  in  hand,  paid  today,  June  18,  1887,  I  have  sold  to  W. 
J.  Hensley  all  the  coal,  gas,  oils  or  minerals,  with  customary 
mining  privileges,  in  or  on  the  ttadt  of  land  situated  on  the 
waters  of  Redbird,  Clay  County,  Kentucky,  adjoining  the  lands 
of  R.  W.  Asher  and  others,  containng  >3,000  acres,  more  or  less, 
at  twenty-fly,e   cents  per   acre,  and    I  Bind   myself   and  heirs  to 

make  a  good  warranty  deed  for  said  coal,  gas,  oils  and  minerals, 
free  from  dower  lien  and  all  incumbrances,  to  the  said  W.  J. 
Horsley  or  his  assigns,  when  money  is'  paid  as  follows,  to  wit: 
One-half  within  six  months  after  above  date;  balance  within  six 
months  from  first  deferred  paymf^nt,  or  as  soon  thereafter  as 
good  warranty  deed  is  made  to  W.  J.  HoTsley  or  his  assigns  lor 
said  coal,  ^as,  oils  and  minerals,  with  necessary  timber  for  min- 
ing and  coking  purposes.  ^^ 

In  Augst,  1888,  while  the  action  was  pending,  (he  plaintiff  died 
testate,  and  a  question  is  made,  whicli  we  will  first  consider, 
whether  the  action  was  revived  within  the  period  prescribed  by 
Civil  Code.  October  10,  1888,  an  order  was  made  suggesting 
death  of  plaintif!,  J.  D.  Asher,  though  it  does  not  appear  upon 
whose  motion  the  order  was  made,  nor  was  the  name  or  capacity 
of  the  representative   stated  therein,  as   required  by   section  501. 

March  26,  1889,  Thos.,  J.  D.  and  A.  J.  Asher,  mentioned  as  ex- 
ecutors of  J.  D.  Asher,  though  only  the  first  mentioned  of  them 
ever  did  qualify,  filed  a  petition  for  revivor  and  prosecution  of 
the  action  in  their  names;  but  summons  thereon,  though  issued, 
was  never  served  on  the  defendant,  nor  does  tlrie  subsequent 
order  of  revivor  appear  to  have  been  made  in  pursuance  of  that 
proceeding.  .  . 

But  September  9.  1889,  a  petition,  made  an  amendment  to  the 
original  peititon  of  the  testator,  was  filed  by  his  widow  and  de- 
visees of  Ills  will,  in  which  they  ask^d  the  action  revived  in 
their  names  and  for  the  relief  pr?iyed  for  by  him.  Summons  was 
issued  and  two  days  after  served  on  the  defendant.  October  11, 
1889,  the  defendant  filed  an  answer  to  that  amended  petition,  in 
which  it  was  alleged  the  time  had  expired  in  which  an  order  of 
revivor  could  be  made.  Nevertheless  the  court  sustained  a  de- 
murrt^r  to  the  anewer,  aod  on  that  day  made  an  order  of  revivor. 
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Section  509  provides  that  "an  order  to  revive  an  action  in  the 
name  of  a  representative  or  suooessor  of  a  plaintiff  may  be  made 
forthwith,  but  shall  not  be  made  without  the  consent  of  the  de 
fendant  after  expiration  of  one  year   from   the   time   the  order 
might  have  been  first  made/^ 

As  an  order  of  revivor  can  be  made  only  during:  a  term  of  court, 
it  is  obvious  the  word  "forthwith^'  relates  thereto,  and  limita- 
tion of  one  year  was  Intended  under  that  section   to  then  begin 

running,  and  not  to  run  from  time  of  plaintiff's  death.  In  this 
case  the  widow  and  devisees,  as  th^y  were  expressly  authorized 
by  section  501  to  do,  filed  their  petition  bofore  expiration  of  one 
year  from  the  October  term,  1888,  of  the  court  having  Jurisdiction 
of  the  action,  when  the  order  of  revivor  "might  have  been  first 
made,''  and  thereby,  according-  to  both  letter  and  reason  of  the 
statute,  acquired  a  standing  in  court  and  became  entitled  to  an 
order  of  revivor,  which  was,  on  the  day  referred  to,  legally  and 
properly  made. 

There  is  no  room  for  dispute  about  the  facts  of  this  case,  nor 
any  reason  for  hesitation  about  the  Judgment  a  court  of  equity 
should  render. 

The  person  with  whom  J.  D.  Asher  made  the  contract  was 
authorized  as  agent  of  defendant,  Horsley,  to  .purchase  lands 
containing,  or  supposed  to  contain,  gas,  oil  or  minerals,  and 
lying  within  twenty  miles  of  a  railroad,  to  the  amount  of  20,000 
acres;  and  the  title  bond  executed  by  J.  D.  Asher  was  already 
written' according  to  a  form  adroitly  and  cunningly  prepared, 
and,  after  th6  trade  was  agreed  to,  all  necessary  to  be  done  was 
to  fill  the  blank  with  quantity  of  his  land  and  for  him  to  sign 
his  name. 

What  was  sold  by  J.  D.  Asher  was,  according  to  unvarying 
testimony  of  witnesses,  at  a  grossly  inadequate  price,  and  the 
bargain  can  not  be  regarded  any  other  way  than  unconscionable. 
The  land  seems  to  be  valuable  only  for  timber  and  minerals,  gas 
and  oil  it  contains,  and  some  of. the  witnesses  go  so  far  as  to  say 
that  the  minerals  being  separated  from  it,  ana  timber  taken  or 
used  to  the  extent  and  in  the  wav  that  may  be  done  under  the 
contract  in  question,  the  land  will  be  of  no  value. 

They  flxea  the  value  of  the  land  for  minerals,  oil  and  gas,  and 
timber  incidentally  used  for  development  of  it,  at  from  six  to  ten 
times  more  per  acre  than  by  the  terms  of  the  bond  Horsley  Is 
required  to  pay,  which  is  twenty-five  cents  per  acre.  And  even 
the  agent  who  made  the  contract  with  Asher  testifies  as  a  wit- 
ness what  he  purchased  for  that  price  per  acre  was  worth  11^50 
per' acre,  and  that  the  commission  Horsley  agreed  to  pay  hJm 
wad  greater  than  the  purchase  price  the  bond  bound  the  pui- 
c baser  to  pay. 

Wb  think  it  is  also  clear  that  J.  D.  Asher  did  not  nor  was  able 
to  comprehend  the  nature,  import  and  effect  of  the  contract  he 
made,  and  was,  in  fact,  overreached  and  defrauded  by  Horsley, 
acting  through  his  agent. 

Asher  was,  at  the  date  of  that  bond,  upwards  of  70  years  of 
a^e;  he  had  been  diseased  and  suffered  physical  pain  for  several 
vears  to  such  an  extent  that  he  had  not  attempted  nor  was  qual- 
ified'to  properly  transact  business,  ail  of  it  having  been  done 
during  a  period  of  five  or  six  years  by  his  wife  or  sons. 

The  witnesses  also  testify  without  contradiction  that  he, 
though  originally  a  man  of  good  sense  and  business  capacity, 
had  become  at  date  of  the  bond  childish  and  notionate.  In  fact 
he  closed  the  contract  and  signed  the  bond  at  the  agent'6  house, 
wbere  he  bud  gone  for  Mother  purpose,  without  taking  any 
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time  for  reflection  or  consultation,  and  was  in  a  few  liours  eager 
and  ofPered  to  rescind,  but  the  agent  refused  to  do  so. 

It  is  further  evident  Asher  did  not  understand  the  true  mean- 
ing and  effect  of  the  bond  he  signed  and  which  he  was  unable  to 
read,  for  by  the  latter  clause  of  it,  which  he  states  was  not  read 
to  him  at  all,  Horsley  was  given  right  to  enter  upon  the  land, 
not  merely  to  dig  for,  find  and  use  coal,  gas  and  minerals  of  every 
kind,  but  to  erect  thereon  all  the  buildings, .machinery  and  ap- 
pliances for  coking  purposes,  which  necessarily  involved  use  of 
timber  without  regard  to  c^uantity  or  quality. 

In  our  opinion  the  contract  was  not  one  fit  to  be  enforced  in  a 

court  of   equity,  but  was   made    to  such    disadvantage  of  J.  D. 

Asher  as  to  induce  belief,  which   the  eyidence  makes  a  convic- 

.  tion,  he  was.  by  reason   of  want  of  capacity  to  understand   the 
meaning  ana  effect  thereof,  overreached  and  defrauded. 
The  judgment  of  the  lower  court  is  affirmed. 


PASSMORB    V.  MOORE,    TRUSTEE,  Ac. 
(Filed  May  9,  1898— Not  to  be  reported.) 

Jodioial  flales— MisooDduot  of  oommlBsioner— The  husband  of  appelkint, 
prior  to  the  sale  of  her  land,  was  icfornied  by  the  oommlstioner  that  the  two 
Bisters  of  appellant  would  become  her  sureties  for  the  purchase  of  the  land, 
which  were  afcreed  to  as  acceptable  to  the  commissioner,  but  afterwards  ap- 
pellant became  the  purchaser  and  the  oommissioner  refused  to  accept  the 
two  sisters  as  sureties,  and,  without  giving  appellant  tinje  to  procure  other 
sureties,  sold  the  land  at  a  reduced  price  to  another  party.  Held— The  sale 
should  be  set  aside,  as  the  conduct  of  the  commissioner  was  unjust  and  op- 
pressive, as  the  sbreties  offered  were  sufBoient.    .^     .,, 

Thomas  H.  Hines  for  appellant. 

Poston  &  Jacobs  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  property,  house  and  lot  brought  at  judical  sale  in  .this  ease 
about  $1,867,  atnount  of  debt,  interest  and  cost;  but  it  was  ap- 
praised at  $3,000,  and  the  evidonce  shows  it  is  in  fact  worth  nnore 
than  three  times  what  it  sold  for.  Nevertheless,  unless  there 
was  injustice  or  wrong  done  to  the  owner  and  debtor,  who  is  a 
married  woman,  by  reason  of  mistake  or  misconduct  of  the  oom- 
'inlsdibners,  as  is  alleged  by  her,  the  sale  must  stand. 

The  evidence  of  the  husband  Is  that  on  the  day  of  sale,  and 
not  long  before  It  took  place,  he  informed  the  commissioner  he 
intended  to  bid  for  his  wife  amount  of  the  debt,  and  that  his 
two  sisters  would  become  sureties  in  the  sale  bond,  and  was  in- 
formed by  the  oommissioner  they  would  be  accepted  as  such 
surefies;  but  that  when  the  sale  took  place  and  the  bid  was  made 
by  him  the  commissioner  refusisd  to  accept  the  persons  mentioned 
as  sureties,  and  thereupon  again  offered  the  pioperty,  when  it 
was  knocked  off  to  the  plaintiff,  and  that  sale  was  reported  to 
,  court. 

He  further  testified  that  he  did  not  have  time  after  refusal  of 
the  oomissioner  to  accept  his  two  sisters  to  procure  others  to  be- 
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oome  sureties  in  the  sale  bond,  and,  as  a  ooDsequenoe,  ber  prop- 
erty was  bid    off  by  plaintiff  at  less  than  one- third  its  value. 

It  seems  to  us  the  oomniissioner  was  not  justified  in  refusing 
the  two  sureties  tendered  in  behalf  of  Mrs.  Passniore,  for  the 
evidence  shows  they  bad  property  sufficient  to  make  the  sale 
bond  entirely  good,  and  rejection  by  him  of  them  as  her  sureties 
can  not  be  regarded,  under  the  circumstances,  in  any  other  way 
than  unjust  and  oppressive,  for  there  was  not  the  slightest 
probability  of  the  plaintiff's  debt  being  ultimately  lost,  in  view 
of  the  fact   the  house   and  lot   about   to  be   sold,  independent  of 

what  her  proposed  sureties  owned,  was  worth  more  than  three 
times  ti)e  amount  thereof. 

It  appears  that  there  had  been  a  previous  sale  of  the  property 
when  Mrs.  Passmore,  the  defendant,  bid  it  off,  and  the  sale  bond, 
with  the  two  sisters  of  her  husband  as  sureties,  was  accepted 
and  reported  to  court  by  the  same  commissioner;  and  although 
that  sale  was  set  aside  on  motion  of  the  plaintiff  because  tne 
commissioner  had  misca]i!ulated  amount  of  the  debt,  no  objec- 
tion was  made  to  sufficiency  of  the  sale  bond. 

We,  therefore,  think  the  commissioner,  by  his  refusal  at  the 
last  moment  to  accept  the  sureties  offered  in  behalf  of  defendant, 
Mrs.  Passmore,  committed  a  mistake  that  was  misleading  and 
unjust  and  prejudicial  to  her,  and  the  judgment  confirming  his 
report  of  the  sale  to  the  plaintiff  is  reversed  and  cause  remanded, 
that  exceptions  thereto  be  sustained  and  for  resale  of  the  prop- 
erty, i ,  ■  • 


DANIEL  V.  TOWN  OP  PRINCETON. 
(Filed  May  9,  1893— Not  to  be  reported.) 

InjanotioD^Damages— Appellant  having  erected  a  dam  so  as  to  obstruct 
and  stagnate  a  spring  belonging  to  the  city,  from  which  it  derived  its  water 
supply,  the  remedy  by  injunction  was  properly  gcranted  by  the  chancellor. 

L.  Pepper  for  appellant. 

Wm.  Marble  and  F.  W.  Darby  for  appellee. 

Appeal  from  Caldwell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Inside  corporate  limits  of  the  town  of  Princeton  is  a  spring, 
known  as  "Big  Spring,''  affording  main  water  supply  for  the 
town.  At  tlie  mouth  of  that  spring  appellant,  erected  a  stone 
dam,  backing  the  water  so  as  to  permit  escape  of  a  considerable 
quantity  of  it  through  crevices  in  the  cavern,  and  also  to  cause 
an  accumulation  of  refuse  matter  in  the  stagnant  pond,  whereby 
it  is  rendered  impure  and  unhealthy. 

Based  upon  these  alleged  facts  and  the  claim  of  right  on  part 
of  the  municipal  corporation  to  the  spring,  in  virtue  of  both 
grant  and  long  use,  Hiis  action  was  brought  for  an  Injunction 
restraining  defendant,  now  appellant,  further  maintaining  or 
using  said  dam  at  the  place  it  now  is. 

If  the  dam  has  the  effeot  alleged  and  proved  the  chancellor 
had  jurisdiction  to  graipt  the  relief  prayed  for,  because  the  in- 
jury was  of  such  nature  as  not  to  be  adequately  oompensiited  for 
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by  damages  at   law;  and  whether  the   spring  where  the  dam   is 
situated  belongs  to  the  town  is  the  only  question  in  the  case. 

There  was  originally  conveyed  to  trustees  and  dedicated  as 
site  of  the  town  of  Princeton  fifty  acres  of  land,  the  title  of 
wbiob*  except  such  parts  as  bad  been  sold,  ultimately  vested 
and  now  is  in  the  municipal  corporation.  The  peculiar  figure  of 
that  tract  as  surveyed  and  laid  olT  makes  it  too  plain  for  dispute 
that  the  '*Big  Spring'^  was  intended  to  be  included;  and  the  only 

fioBsible  ground  y^^" perceive  for  excluding  it  Isi  tbat  if  one  of  the 
ine's,  about  twenty-seven  poles  long,  be  run  as  called  for  in  the 
deed,  it  would  be  left  out  by  about  three  pole«;  'Biit  that  call  was 
a  mistake  which  the  location  of  known  corners  requires  to  be  dis- 
regarded. 

Appellant  has   no  brief   filed  and  we   are  not   able  to  discover 
any  other  ground  which  he  relies  on  for  reversal. 
Judgment  affirmed. 


LANHAM  V.  WILSON,  Ac. 

(Filed  May  11  1893-Not  to  be  reported.) 

Deeds— CoDBtraotioQ  of— The  ffranfeor  is'  a  deed  conveyed  a  traot  of  land 
to  bis  daughter  and  ber  "bodily  heirs. ">  Held— Tbat  the  iDtentioD  of  the 
grantor,  as  shown  from  the  deed,  was  to  use  the  words  bodily  heirs  as  words 
of  limitation  and  not  of  purchase. 

J.  W.  S.  Clements  for  appellant. 

W.  E.  Seleoman  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  b^^  Chief  Justice  Bennett. 

John  C.  Paddock  conveyed  by  deed  to  his  daughter,  then 
Morten,  and  **her  bodily  heir^^'  the  tract  of  land  in  controversy. 
The  habendum  to  the  deed  repeats  the  language  of  the  convey- 
ancing clause.  The  appellant's  contention  is  that  the  grantor 
meant  by  the  words** bodily  heirs''  the  children  of  his  daughter, 
Mrs.  Morten. 

It  is  well  settled  that  the  words  *' heirs  of  the  body"  and  other 
similar  expressions  are  appropriate  words  of  limitation,  which 
at  common  law  created  an  estate  tail,  but  which  by  our  statute 
is  converted  into  a  fee  simple  estate;  but  if  it  can  be  gathered 
from  the  whole  instrument  that  the  said  words  were  used  in  the ' 
popular  sense  of  ** children,"  then  tljey  are  to  be  construed  as 
words  of  purchase,  and  the  children  will  take  a  remainder  in-  > 
terest  and  the  immediate  grantee  a  life  interest  (Mitchell  v. 
Simpson,  88  Ky.,  126);  but  the  deed  does  not  show  that  the 
grantor  intended  to  use  said  words  in  the  popular  sense  of  pur- 
chasers. 

The  Judgment  is  affirmed. 


WRIGHT,  Ac.  V.  BAKER. 

(Filed  May  11,  1893.) 

1.  School— Coodem nation  of  site— Mandamus— A  county  judge,  to  whom 
application  was  made  by  trustees  of  a  common  school  district  for  a  writ  of 
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oondemDatioo  for  a  Bite,  permitted  the  owner  of  the  land  to  file  his  answer, 
setting  up  the.  fact  that  the  land  was  in  nee  as  an  orchard,  and  refused  to 
issue  the  writ.  Afterwards  the  trustees  filed  a  petition  in  the  circuit  court 
reciting  these  facts,  and  prayed  for  a  mandamus  compelling  the  county 
Judge  to  Issue  his  writ.  -  Melcl— That  the  action  of  the  county  Judge  in  re- 
fusing the  writ  WAS  a  judicial  act.  not  subject  to  be  controlled  by  a  writ  of ' 
mandamtis. 

8.  Parties  withdrawing  names  of  trustees-** Aiter  an  action  bad  been  com- 
menced in  the  name  of  a. board  of  trustees,  the  fact  that  two  individual 
members  of  the  board  desire  to  withdraw  their  namea  as  parties  plaintiff  can  . 
not  affect  the  proceeding,  as  the  board  is  a  body-politic  and  corporate,  and 
can  sue  without  using  the  names  of  individual  trustees. 

S.  B.  DlshmaD  and  H.  C.  Faulkner  for  appellants. 

Tyree  A  Ad^mg  for  appellee. 

Appeal  from  I/etoher  Circuit  Court. 

OpinloD  of  the  court  by  Judge  Hazelrigg. 

The  trustee^  of  Common  School  District  No.  7,  of  Letcher 
county,  having  selected  a  parcel  of  land  as  the  most  suitable  for 
a  schoolhouse  site,  and  being  unable  to  agree  with  the  owner  as 
to  its  price— he  in  fact  declining  to  sell  at  any  price— made  ap- 
plication to  County  Judge  Baker  for  a  writ  of  ad  quod  damnum. 
This  was  made  by  petition,  and  Moses  Bently,  the  owner  of  the 
land,  was  made  a  defendant.  He  appeared  and  filed  an  answer, 
alleging  that  the  place  sought  to  be  condemned  was  not  as  near 
as  practicable  to  the  center  of  the  district  as  would  be  conven- 
ient of  access  to  all'th^e  inhabitants  thereof,  and  that  the  con- 
templated site  was  set  in  fruit  tieesand  was  in  use  as  an  orchard. 

The  act  provides  that  the  trustees  '*  shall  not  have  the  right  to 
condemn  any  private  property  which  is  used. as  a  residence, 
garden,  orchard  or  fonrying  ground;** 

After  hearing  the^videnoe  the  court  refused  to  isdue  the  writ. 
Thereupon  the  trustees  filed  the  petition  in  the  circuit  court,  set- 
ting forth  the  facts  connected  with  the  refusal  of  the  Judge  to 
issue   the  writ,  and,  after  notice,  moved  the  court  for  a  writ  of 

mandamui^  against  the  county  judge  to  compel  him  to  issue   the 
writ  in  question. 

The  issues  of  fact  aiid  of  law  were  all  gotten  before  the  court  ; 
by  demurrers  and  othei^pleas,  and  on  hearing  the  court  dismissed  ' 
the  petition,  and  the  trustees  have  appealed  to  this  court.    They 
rely  on  the   provisions  of  section  6,  chapter   96iEt,  General  Stat- 
utes, as  entitling  them  to  a  writ  of  act  quod  damnum  as  a  matter 
of  right  upon  their  application  as  made'  to  the  county  judge. 

That  section  gives  them  the  right,  with  the  consent  of  the 
county  superintendent,  to  *' take  land  bv  purchase  or  donation  for 
the  purpose  of  erecting  thereon  a  schoolhouse,'*  and  '*if  they  can 
not  agree  with  the  owner  of  any  land  most  suitable  for  a  school- 
house  site  as  to  the  price  and  terms  of  purchase  and  sales 
thereof,  they  shall  apply  to  the  judge  of  the  county  court  by  pe- 
tition, in  which  they  shall  set  forth  by  metes  and  bounds  the 
lands  they  seek  to  condemn;  and  the  county  court  shall  issue  a 
writ  of  ad  quod  damnum,  directed  to  the  sheriff,  to  be  executed 
and  returned  to  said  court,  as  in  case  of  condemning  lands  foi 
the  use  of  railroad  and  turnpike  companies.** 

In  thliS'Oase  all  the  necessary  requirements  and  conditions  ex 
isted  entitling  the  applicants  to  the  writ,  as  shown  by  their  petl 
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tlon  before  the  county  Jodge,  and  the  question  is,  did  that  iudge 
have  any  discretion  as  to  its  issual,  and  should  be  have  allowed 
tbe  aUKWer  to  be  filed? 

It  is  argued  that  in  proceedings  for  the  oondenonation  of  lands 
for  turnpike  and  railroad  purposes,  to  which  the  school  law  re- 
fers, such  writ  must  issue  upon  application  as  a  matter  of  right ; 
but  on  examination  of  the  statue  on  Ibis  subject,  chapter  I8b; 
pages  281-2,  General  Statutes,  we  find  that,  updn  the  proper  appli- 
cation made,  the  county  court  is  required  to  appoint  commission- 
ers to  assess  the  damages,  who  proceed  as  directed  by  the  statute 
ex  parte,  and  after  filing  their  report  a  summons  is  issued  against 
the  owner  of  the  land  sought  to  be  condemned  to  sjbow  cause 
why  the  report  shall  not  be  confirmed;. and  tbe  court  shall  exam- 
ine tbe  report  and  if  it  be  in  conformity  with  the  act  regulating 
tbe  proceeding,  may  confirm  same  to  the  extent  only  to  which 
no  exceptions  have  been  filed,  and  when  exceptions  are  filed  the 
court  shall  forthwith  cause  a  Jury  to  be  empanellod  to  try  the . 
issues  of  fact  made  by  the  exceptions,  the  court  sending  the  ]ury 
to  view  the  land  if  desired.  If  sufficient  cause  be  not  shown  for  < 
setting  aside  the  verdict,  the  court  will  render  judgment  in  con- . 
fornaity  thereto. 

It  will  be  observed  that  in  this  proceeding  ample  opportunity 
is  afforded  the  land  owner  to  raise  any  issue  or  law  or  fact  con- 
cerning the  right  to  take  bis  laad. 

The  matter  of  damages  is  qot  aloqe  to  be  determined.  This  is. 
the  question  submitted  to  the  lury  on  the  writ  of  ad  quod  dam^ 
num,  but  the  court  must  determine  as  a  matter  of  law  whether 
the  report  takJng  the  land  Is  in  conformity  with  the  act  and  the 
owner  is  allowed  to  show,  if  he  can,  why  his  land  shall  not  be 
taken.  Matters  of  law  and  of  evidence  are  submitted,. and  tbe 
judgment  of  the  court  is  necessarily  a  judicial  one.and  involves 
discretion  on  the  part  of  the  court. 

Before  the  lury  Is  called  on  to  assess  the  dW^^S^^  '^^  ^^®  actual 
taking,  the  right  to  take  under  the,partic^lar  law  of  the  proced- 
ure must  be  first  determined,  and  this  roust  be  and  is  trueof 
the  provisions  of  tbe  school  law,  else  the  act  would  be  violative 
of  the  Constitution. 

Some  legal  tribunal  must  pass  on  the  question  of  whether  an 
orchard  is  about  to  be  taken,  or  a  garden  or  burying  ground; 
and  these  determinations  are  not  ministerial,  but  judicial  acts. 
Tbe  provision  that  "one-third  of  the  school  electors  of  any  dis- 
trict may  appeal  from  the  decision  of  the  trustees,  in  the  location 
of  the  school  house  or  site  for  the  same,  to  the  county  superin- 
tendent of  the  county,  whose  decision  in  the  case  shall  ,be. 
final,^*  does  not  affect  the  land  owner  or  abridge  bis  right  to 
have  the  condemnation  proceedings  conform  to  the  law  purport- 
ing to  authorize  them.  Tbe  act  of  County  Judge  Baker,  there- 
fore, in  dismissing  the  petition  and  denying  the  right  of  the 
truBte'es  to  condemn  the  particular  land  in  question,  however 
erroneous  it  might  have  been,  was  a  judicial  one,  and  was  not 
the  subject  of  mandamus  proceedings. 

The  effort  by  the  twp  Bentleys  to  withdraw  their  names  as 
plaintiifs  in  the  action  did  not  affect  the  proceeding.  The  trus- 
tees of  District  No.  Tare  created  a  body-politic,  and  may  sue, 
and  in  this  case  did  sue,  as  such  body.  The  individuals  might 
have  withdrawn  because  they  did  not  want  to  be  individually 
bound  for  costs. 

Nor  was  it  proper  to  allow  Baker,  the  county  judge,  to  file  an 
anwser  raising  the  issues  of  fact  as  to  the  location  of  the  site. 
He  has  nothing  to  do  with  those  issues,  and  can  not  make  them, 
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though  as  judge  of  the  county  court   be  decides  i;hem.    His  con- 
nection and  interest  with  the  case  then«ends. 

But  his  judicial  action  not  being  controlled  by  mandamus,  the 
judgment  dismissing  the  petition  theretor  is  affirmed. 


CHESAPEAKE  &  OHIO  RY.  CO  v.  HICKEY. 

(Filed  May  13,  1893— Not  to  be  reported.) 

1.  New  trial— A  plaintiff  and  his  attorney  being  both  absent  from  the 
ooart  room  when  his  oase  was  called,  and  a  jury  sworn  and  a  verdiot  ren- 
dered io  favor  of  defendant,  the  court  did  not  err  in  fi^ranting  a  new  trial, 
the  affidavits  of  plaintiff  and  bis  attorney  showing  that  the  attorney  was 
unexpectedly  absent  from  the  court  room  when  the  oase  was  called,  and 
plaintiff  a  short  distance  off  awaiting  call  by  telephone  from  his  attorney. 
The  lower  court  has  a  large  dlFcretlon  in  granting  new  trials,  and  this 
court  will  interfere  very  reluctantly. 

S.  Title— Aid  verse  possession— Although  a  certificate  to  a  deed  in  the  record 
of  title  from  the  Commonwealth  was  defective,  adverse  possession  for  fifteen 
years  perfects  plaintiff's  title. 

Hallara  &  Myers  for  appellant. 

J.  W.  Bryan  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Hickey,  the   appellee,  sued    the   Chesapeake  <&  Ohio  Railway 

Co.,  the   appellant,  for  wrongfully  entering  on  his  lot  of  ground 

on  Moore   street,  in  Covington,  Ky.,  cutting   and  grading   down 

same  and  removing   the  earth  therefrom;  also  for   excavating  on 

its  own  adjoining  lot,  bv  which  it  lemoved  the  lateral  support 
from  the  plaintin's  lot  the  entire  distance  of  its  length,  being 
some  128  feet. 

The  defendant  offered  to  confess  judgment  for  $25(),  which  the 
plaintiff  refused  to  accept  in  full  of  his  demand. 

The  defendant  filed  its  answer,  denying  that  the  plaintiff  was 
the  owner  of  or  in  possesion  of  the  lot  in  question,  or  that  it 
wrongfully  out  down  same  or  removed  the  lateral  support  thereof. 

On  the  5th  da^'  of  January,  1892,  the  case  was  called  for  trial, 
and,  the  plaintiff  not  appearing,  a  jury  was  selected  and  sworn 
and  the  case  stated  by  the  defendant's  attorney.  Thereupon, 
no  testimony  being  offered  by  either  side,  the  court,  on  motion 
of  the  defendant's  attorney,  instructed  the  jury  to  find  for  the 
defendant. 

On  the  7th  of  January  the  plaintiff  filed  grounds  for  a  new  trial, 
together  with  the  affidavit  of  his  attorney,  and  moved  the  court 
for  a  new  trial.  He  also  filed  his  own  affidavit  on  the  8th  of 
January  in  support  of  the  motion.  The  court  set  aside  the  ver- 
dict and  judgment,  and,  the  case  being  tried  on  the  25th  of  Jan- 
uary, resulted  in  a  verdict  in  the  plaintiff's  favor  for  $275. 

Learned  counsel  present  a  number  of  grounds  for  a  new  trial, 
and  argue  specially  that  it  was  error  to  sot  aside  the  first  verdict 
in  defendant's  favor.  When  the  case  was  called,  the  plaintifi 
not  appearing  in  person  or  by  counsel,  the  court  miglit  very 
properly  have  dismissed  it  without  prejudice,  and  especially 
under  the  state  of  the  pleadings.  The  defendant,  without  setting 
up  any  claim   whatever  to  the  lot  upon  which   it  is  charged  to 
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have  trespasBed,  denied  merely  the  ownership  and  posaeesion  of 
the  plaintiff.  It  admitted  in  efPeot  tlie  cutting  awajr,  grading, 
ooDversion  of  soil,  etc.,  by  simply  denying  these  things  as  to 
"any  lot  of  this  plain titf/'  It  did  not  oonueot  itself  with  any 
outstanding  title,  or  claim  there  was  any. 

The  affidavits  of  the  plaintifl  and  his  attorney,  filed  on  the 
motion  to  set  aside  the  ludgment,  disclosed  the  fact  that  the  at- 
torney was  unexneetedly  cfetained  from  the  court  room  until  8 
o*clock  p.  m.  of  the  day  the  Judgment  was  entered,  when  he  re- 
turned and  found  .the  court  had  adjourned  for  the  day.  The 
plaintiff  was  at  work  some  two  or  three  blocks  away  awaiting 
a  telephone  message  from  his  attornev  to  come  when  the  case 
shoula  be  called.  It  appeared  that  it  had  not  been  the  prac- 
tice in  that  court  to  take  such  steps  as  were  tiken  when  the 
attorney  for  a  party  was  absent. 

Under  these  circumstances  we  do  not  think  the  court  abused 
its  discretion  In  setting  aside  the  verdict  and  Judgment. 

In  Turner  v.  Booker,  2  Dana,  338,  it  is  said  that  a  **new  trial 
may  be  granted  to  a  party  who  failed  in  due  diligence  himself, 
but  who  employed  a  competent  agent  who  was  prevented  from 
attending  in  time  by  accident  which  could  not  have  been  antic- 
ipated.*' Also,  '*when  a  defendant  is  prevented  from  making  a 
defense  on  account  of  his  own  and  his  counsel's  casual  absence 
when  Judgment  was  rendered,  if  he  comes  within  three  days 
with  a  valid  answer.  Judgment  should  be  set  aside  and  his  an- 
swer filed."     (Harris  v.  Kay,  16  B.  M.,  680.) 

In  Haggin  v.  Christian,  1  Mar.,  681,  it  said  that  '*appli (Nations 
for  new  trials  are  addressed  to  the  sound  discretion  of  the  court, 
to  be  exercised  according  to  the  rules  and  usages  of  law,  and  the 
court  should  regard  the  substantial  Justice  of  the  case  equally 
remote  from  favoring  negligence  or  exacting  unreasonable  effort 
or  impracticable  diligence." 

It  has  even  been  said  generally  that  the  appellate  couit  will 
not  revise  the  discretion  of  the  lower  court  in  matters  of  this 
kind,  certain  it  is  that  the  right  of  reversion  will  be  exercised 
more  freely  by  the  appellate  court  where  the  tiial  court  has  re- 
fused than  where  it  has  granted  a  new  trial.  In  this  case  there 
had  been  no  trial.  The  object  in  view  was  the  ascertainment  of 
the  rights  of  the  parties,  and  the  discretion  of  the  court  was,  we 
think,  properly  exercised. 

'  On  the  issue  of  ownership  and   possession    the  plaintiff  exhib- 
ited paper  title  from  the  Commonwealth  down,  beginning  in  1793. 

Various  objections  were  urged  to  the  deeds,  the  first  one— and 
this  is  as  serious  as  any  suggested— being  to  the  conveyance  of 
Todd  to  Hawkins  in  1818.  The  certificate  of  Parker  was  signed 
••Robert  C.  Parker,  D.  C.  C.  C.  C,"  the  body  of  the  certificate 
showlns;  that  the  deed  and  its  certificate  of  acknowledgment 
were  produced  before  Parker  as  deputy  clerk  for  James  Taylor, 
clerk  of  the  Campbell  County  Court. 

The  other  objections  are  similarly  technical.  Possession  alone, 
without  any  paper  title,  shown  as  in  this  case  to  have  been  in 
the  plaintiff  and  those  under  whom  he  claimed  for  nearly  a  cen- 
tury, was  sufficient. 

We  perceive  no  erior  in  the  admission  or  rejection  of  testimony 
affecting  the  substantial  rights  of  the  defendant,  and  none  in  the 
instructions  given  bv  th^  poprt, 

Judgment  afflrmed. 

VOL  15—8 
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ROHMEISER  v.  BANNON. 
BANNON  V.  CITY  OF  LOUISVILLE,  Ac. 

(Filed  April  6,  1898— Not  to  btj  reported.) 

1.  EDforoeraent;  of  judffmeDt  requirlDft  removal  of  obstmctioDB^Tbl 
court  bavlDg  affirmed  a  judgmeDt  of  tbe  cbanoellor  requlriog  tbe  defeDdaot 
to  remove  certain  obstructloDS  which  he  bad  plaoed  in  a  pablioalley,  tbe 
chancellor  should  have  Bpedfloally  enforced  the  JudgmeDt.  A  judgment 
directing  a  fine  to  be  Imposed  upon  defeudaut,  unless  within  five  days  he 
should  pay  into  court  a  named  sum  for  the  use  and  benefit  of  plalDtlff,  and 
which  she  misrht  withdraw  in  full  satisfaction  of  her  right  to  have  the  ob- 
structions in  said  alley  removed,  was  not  such  an  enforcement  of  the  judg- 
ment as  plaintiff  was  entitled  to  have. 

2.  Same— Mandamus— This  court  cao  not  undertake  to  dictate  or  control 
the  manner  in  which  judgments  which  have  been  affirmed  by  it  are  to  be 
enforced.  And  while  It  might  interfere  upon  an  absolute  refusal  of  the 
lower  court  to  enforce  such  a  Judgment,  yet  when  that  court  has  acted  and 
in  fact  rendered  a  judgment,  although  Inadeguate  to  obtain  tbe  enforce- 
ment, the  proper  remedy  of  the  paiiy  aggrieved  is  by  appeal  and  not  by  an 
application  to  this  court  for  a  mandamus  to  compel  tbe  lower  court  to  pro- 
ceed to  an  enforcement  of  the  judgment. 

8.  Streets  and  alleys— The  status  of  the  alley  was  not  changed  by  a  reso- 
lution of  the  city  council  refusing  to  accept  it  as  a  public  way,  the  plaintiff 
and  others  having  by  long  use  acquired  tne  right  to  use  it  without  obstruc- 
tion. 

WillsoD  &  Thum,  O^Neal,  Phelps,  Pryor  and  John  Coakley  for 
appellant  Robmeiser. 

Lane  &  Burnett  for  appellee  Bannon. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

These  causes  are  closely  connected,  and  for  that  reason  will  be 
considered  together. 

On  April  21,  1888,  Elizabeth  Bohmeiser  instituted  her  action  in 
equity  against  Patrick  Baimon  in  the  Louisville  Law  and  Equity 
Court,  seeking  to  perpetually  enjoin  and  restrain  him  from  ob- 
structing the  south  end  of  a  certain  alleged  public  alley  In  the 
city  of  Louisville.  The  defendant  put  In  issue  the  averment  that 
it  was  a  public  alleyway,  and  relied  also  on  other  defenses. 

On  the  24th  of  July,  after  extending  preparation  and  careful 
hearing,  the  chancellor  granted  the  relief  sought  by  the  plaintiff, 
perpetually  enjoined  the  defendant  from  obstructing  said  alley, 
which  was  specifically  adjudged  to  be  *'a  public  alley  and  dedi- 
cated to  public  uses,'*  and  the  defendant  was  commanded  to  re- 
store said  alley  to  the  same  condition  in  which  it  was  Just  prior 
to  the  erection  of  the  walls  and  the  making  of  the  excavationa 
complained  of  in  the  petition. 

The  defendant,  Bannon,  brought  the  case  to  this  court  by  ap- 
peal, and  in   March,  1890,  the  Judgment  of   the  lower  court  was 

affirmed.  (11  Ky.  Law  Rep.,  987.)  In  the  opinion  delivered  by 
Chief  Justice  Lewis  this  court  said  that,  notwithstanding  there 
was  an  outlet  to  the  street  by  going  north,  ''nevertheless  title 
to  the  lot  now  occupied  by  her  (Mrs.  Bohmeiser),  as  has  been 
repeatedly  held  by  this  court,  carries  with  It  the  right  to  the 
common  and  unobstructed  use  of  the  contiguous  highway,  so  far 
as  may  be  necessary  for  affording   her  certain   incidental   ease- 
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ments  and  services,  and   a  convenieDt  outlet  to  other  streets;** 

and  further.  It   is   said,  '^whether  formally  dedicated    to  public 

use  or  not,  the. alley  has  been  occupied  and  used  as  a  highway 

by  appellee  and  others  owning  adjacent  lots  long  enough  to  have 
aoauired  the  right  to  use  it  without  obstruction,**  etc. 

Upon  the  return  of  the  case  the  mandate  of  this  court  was 
entered  and  the  court,  in  July,  1890,  adjudged  that  the  defendant, 
Bannon,  should  comply  with  the  judgment  of  July,  1888,  and  re- 
move all  of  the  obstructions  complained  of  in  the  original  peti- 
tion, and  restore  said  alley  to  the  same  condition  in  which  it  was 
prior  to  the  erection  of  the  walls  and  the  making  of  the  excava- 
tions. 

The  defendant  still  failing  to  comply  with  the  requirements  of 
the  judgments,  was  ruled  to  show  why  he  should  not  be  held  in 
contempt  and  in  response  urged,  flrst,  that  the  judgment  of  July, 
1888,  was  final,  and  that  the  one  of  July,  1890,  reasserting  the  same 
command  to  remove  the  obstruction,  was  void;  secondly,  that  in 
a  proceeding  against  him,  institutecl  in  this  court  for  contempt, 
in  that  he  had  continued  to  erect  buildings  on  the  alley  in  ques- 
tion, he  had  been  discharged,  and  his  conduct  thereby  been 
sanctioned  by  this  court;  that  he  had  acted,  he  averred,  in  the 
utmost  sood  faith  in  commencing  and  in  completing  his  build- 
ings andf  had  expended  some  $8,000,  relying  on  the  legislative 
act,  held  to  be  insufficient,  to  authorize  him  in  such  construc- 
tion, and  to  remove  his  buildings  would  involve  him  in  financial 
ruin.  He  averred  his  willingness  to  pay  into  court  any  sum  the 
court  might  name  to  indemnify  the  plaintiff  for  any  loss  to  her: 
third,  that  one  Daniel  Murphy,  and  others  acting  with  him,  had 
continuously  and  officiously  intermeddled  with  his  business,  pre- 
tending to  act  for  the  plaintiff,  and  then  in  fact  a  self-elected 
executioner  of  the  judgment  of  the  court  for  the  sole  purpose  of 
harrassing  the  defendant,  and  for  this  reason  he  had  warned 
Murphy  to  desist  in  attempting  to  remove  the  obstructions,  and 
in  doing  so  meant  no  disrespect  to  the  court;  fourth,  he  denies 
that  any  notice  had  been  given  him  of  the  judgment  or  of  the 
time  fixed  for  its  enforcement.  He  asked  that  the  matter  of 
contempt  be  heard  in  open  court  on  oral  proof. 

Numerous  affidavits  were  filed  and  the  court,  on  the  17th  of 
November,  1890,  adjudged  the  defendant  guilty  of  the  contempt 
charged,  but  reserved  what  punishment  should  be  infilcted,  and 
further  ordered  that  as  the  defendant  could,  by  arching  over  said 
alley,  save  to  himself  the  continuity  of  his  buildings  and  give 
to  the  plaintiff  unmolested  ingress  and  egress  to  and  from  her 
property,  he  should  do  so  under  plans  to  be  approved  by  the 
court.  Week  after  week  passed,  and  motion  upon  motion  was 
made  by. the  plaintiff  asking  the  court  to  enforce  the  judgment. 

In  Mav,  1891,  the  defendant  moved  to  set  aside  the  orders  re- 
(luirlng  him  to  remove  the  obstructions,  on  the  ground  that  the 
alley  in  question  had  ceased  to  be  a  public  alley;  that  in  the  ex- 
ercise of  its  rightful  power,  under  a  legislative  <'nactment  of 
March  9,  1869,  the  city  of  Louisville,  by  a  resolution  of  its  gen- 
eral council,  approved  by  the  mayor  of  said  city  on  August  1, 
1888,  bad  rejected  and  refused  to  acccept  or  recognize  as  public, 
or  as  any  part  of  its  public  ways,  the  southern  portion  of  the 
alley  in  question;  that  to  render  effective  said  resolution,  and 
to  have  it  judicially  determined  that  said  southern  portion  was 
no  longer  a  public  way,  the  general  council  of  the  city,  by  a  res- 
olution of  April  21,  1890,  directed  the  city  attorney  to  enter  the 
appearance,  and  in  the  name  of,  for  and  on  behalf  of  the  city  to 
consent  to  a  judgment  in  any  action  instituted  in  the  Louisville 
Cbapoery  Court,  gr   the  Loui8vil}e   Law   and  Equity  Court,  de- 
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Glaring  as  closed  and  d}soontinued  said  alleyway;  that  be  instl* 

tuted  such  action  against  the  owners  of  property  abutting  on  said 

alley,   including    the  plaintiff,  Mrs.    Bohmeiser,   and   that   the 

V  same,  of  the  style  of  Bannon  v.  City  of  Louisville,  &o.,  had  been 

prepared   and  was   ready  for  trial  in  said  chancery  court.    The 

case  was,  therefore,  postponed. 

In  a  supplemental  response   the  judgment  of  the  chancellor, 

rendered  October  7,  1891,  in  the  proceeding  last  named,  is  relied 

on«  which  determined  the  right  of  the  city  to  reject  the  dedica- 
tion of  the  iiUey  by  a  resolution  of  the  council,  and  which  reso- 
lution terminated  the  right  of  plaintiff  to  the  use  of  the  alley  as 
a  public  way,  and  the  ground  embraced  therein  became  the  prop- 
erty of  abutting  lot  owners. 

Thereafter  this  Judgment  was  set  aside,  and  on  final  hearing, 
on  March  4,  1892,  the  chancellor  dismissed  the  petition  of  Ban- 
non in  l)is  case  against  the  city  of  Louisville  ana  others,  holding 
that  plaintiff  Ivad  not  shown  himself  entitled  to  maintain  the 
action.  All  the  averments  of  these  responses  were  controverted 
of  record,  the  plaintiff  all  the  while  insisting  on  tbe  enforcement 
of  the  Judgment  of  July,  188H,  as  affirmed  by  this  court  in  March, 
1890,  requiring  and  adjudging  a  removal  of  the  obstructions  com- 
plained of  in  her  petition. 

The  cause  finally  having  been  submitted,  the  chancellor,  after 
reciting  the  grounds  upon  which  the  defendant  had  relied  to 
relieve  himself  of  contempt  and  the  fact  that  he  had  been  ad- 
vised by  hiti  counsel  that  he  had  the  right  to  erect  his  buildings, 
armed  as  he  was  by  an  act  of  the  legislature  closins  the  alley 
and  the  resolution  of  the  council  refusing  to  accept  the  same  as 
a  public  way,  adjudged  him  guilty  of  contempt,  but  that  his  ap- 
parent contumacy  was  the  result  not  of  willful  defiance  of  the 
injunction,  but  of  overconfidence  in  his  legal  advisers,  etc. ;  and 
considering  the  hardships  and  financial  ruin  involved  in  enforc- 
ing the  judgment,  directed  a  fine  of  $4000  to  be  imposed,  unless 
within  five  days  he  should  pay  into  court  the  sum  of  $7(iO  for  the 
use  and  benefit  of  the  plaintiff,  and  which  she  might  withdraw, 
in  full  satisfaction  of  her  right  to  have  the  obstructions  in  said 
alley  removed.  In  the  event  of  such  payment  all  the  motions  of 
the  plaintiff  for  the  enforcement  of  the  judgment  and  removal 
of  the  obstructions  were  to  be  overruled  and  denied,  and  tbe 
rules  against  the  defendant  discharged. 

It  appears  from  the  record  that  the  defendant  paid  the  sum 
named  into  court,  and  the  plaintiff  refused  to  accept  it,  and 
prosecutes  an  appeal  from  the  judgment,  which  is  the  case  first 
mentioned  above. 

The  second  case  is  a  proceeding  for  mandamus  aminst  the 
court  below  to  compel  it  to  enforce  the  Judgment  of  July,  18B8, 
as  affirmed  by  this  court  in  March,  1890. 

The  third  is  the  action  of  Bannon  against  the  citv  and  tb6 
owners  of  lots  abutting  on  the  alley.  In  which  he  sought  to  close 
same  and  which  was  dismissed  by  the  chancellor. 

With  respect  to  the  mandamus  proceeding  it  is  sufficient  to  say 
that  this  court  can  not  undertake  to  dictate  or  control  the  manner 
in  which  the  Judgments  of  the  lower  court,  when  affirmed  by  it, 
are  to  be  enforced.  Upon  an  absolute  refusal  to  proceed  to  their 
enforcement  being  shown,  such  might  be  the  only  alternative 
left;  but  where,  as  in  this  case,  conditions  are  imposed  on  tbe 
defendant,  allowing  him  to  pay  a  sum  certain,  or  a  fine  will  be 
imposed  and  he  be  held  in  contempt  and  punished  accordingly, 
we  can  not  say  but  what  this  is,  in  a  manner,  looking  toward 
tbe  enforcement  of  the  judgment.    It  is  true  it  provides  a  way  by 


feSitttV.  M^OtLtotJGH.  ilt 

wbiob  the  defendant  may  avoid  the  requirements  of  the  judg- 
ment, and  the  method  adopted'may  prove,  as  it  did  in  this  case, 
inadequate  to  obtain  the  enforcement;  but,  nevertheless,  the 
court  acted  and  in  fact  rendered  a  judgment,  and  the  proper 
remedy  of  the  party  aggrieved  is  by  appeal. 

Id  the  proceeding  by  Bannon  against  the  city  it  is  evident  that 
the  chancellor  did  right  in  dismissing  the  plaintiff's  petition. 
It  appears  that  in  1859  the  lauds  of  oneCochra/i  were  partitioned 
among  his  heirs,  and  this  alleyway  laid  off  by  commissioners 
under  a  decree  of  court,  as  a  convenience  and  necessity  to   the 

J>arties  to  the  division.    Elaborate  maps  were  made,  shawing  its 
ooatioD,  and  buildings  were  erected  abutting  thereon. 

As  was  said  in  this  case  on  the  former  appeal,  **  whether  for- 
mally dedicated  to  public  use  or  not,  the  alley  has  been  occupied 
and  used  as  a  highway  by  the  appellee,  and  others  owning  adja- 
cent lots,  long  enough  to  have  acquired  the  right  to  use  it  M^ith- 
out  obstruction." 

The  status  of  the  alley  was  not  changed,  and  could  not  be  by 
a  resolution  of  the  general  council  any  more  t'lan  by  an  act  of 
the  legislature.  Moreover,  under  the  charter  amendment  of  1868 
of  the  city  of  Louisville,  section  84  (see  Elliott,  page  STiO),  it  is 
provided:  '*All  streets,  alleys,  lanes,  avenues  and  thoroughfares, 
and  parts  of  same,  either  in  width  or  length  or  extension  thereof 
in  said  city,  heretofore  laid  out  or  extended  by  or  in  pursuance 
of  any  order  or  decree  of  court,  are  hereby  declared  as  public 
and  established. '^ 

The  judgment  of  June  6,  1892,  arbitrarily  fixing  the  value  of 
Mrs.  Bohmeiser's  right  to  have  the  former  judgment  enforced, 
at  the  price  of  $700,  seems  easily  disposed  of.  Indeed  it  appears 
onlv  to  have  been  a  kindly  effort  to  compromise  and  adjust  the 
differences  between  the  litigants  by  the  court  in  such  way  as  to 
relieve  the  hardships  of  the  one,  and  at  the  same  time  give  full 
compensation  to  the  other. 

It  failed  in  its  mission,  and  the  enforcement  of  the  judgment 
of  July  24,  1888,  first  rendered  by  the  learned  chancellor,  is  all 
that  is  left  to  be  done.  His  language,  even  in  the  opinion  which 
seemingly  hesitates  to  enforce  this  judgment,  states  the  case  too 
plainly  to  admit  of  misconstruction.  He  says:  "This  court's 
judgment  remains  in  force  and  has  not  been  obeyed.  There  is 
ample  power  in  Ihis  court  to  enforce  its  decree,  by  committing 
ana  fining  the  defendant  until  obedience  is  fully  yielded  to  its 
mandate,  or  by  sending  its  marshal,  with  suffioient  force,  to  bat- 
ter down  and  remove  the  defendant's  buildings  that  obstruct  the 
alley." 

We  doubt  not  that  the  chancellor  will  enforce  his  decree  with 
proper  circumspection,  inflicting  the  least  possible  harm  on  the 
defendants'  property.  Tlie  plan  providing  for  archways  appears 
feasible;  but  the  obstructions  must  be  removed  and  the  alley 
left  open  for  convenient  ingress  and  egress. 

The  judgment  in  the  first-named  case  is  reversed,  with  direc- 
tions to  enter  an  order  enforcing  the  former  judgment  of  July 
24,  1888.  The  mandamus  proceedings  are  dismissed,  and  the  judg- 
ment In  the  last-named  case,  dismissing  Bannon's  petition 
against  the  city  of  Louisville  and  others,  is  affirmed. 


BERBY  v.  McCULLOUGH. 

(Filed  Aprils,  1898.) 

.  1.  BlMlioat  QiMlBr  now  Oooititotioo-^EIeotioti  of  ooronef'-Spction  148  of 
m  n«w  Oonitltutloni  which  proridei  that  no  oouoKy  officer  *'shaU  be  eleoteU 
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Id  the  same  year  Id  which  meiDbers  of  tha  house  of  repreaeDtatlves  of  tiid 
IJDited  States  are  elected,"  did  Dot  forbid  aD  eleotioD  id  1892  to  fill  a  va- 
oaooy  Id  the  ofSoe  of  ooroDer.  althoDgh  members  of  the  bouse  of  repre- 
seDtatiyes  of  the  UDlted  States  were  thoD  elected.  SeotioD  148  of  the  God- 
stitutioD,  evoD  ooDotHliDg  that  it  applies  to  vacaDoles,  caD  Dot  be  siTOD  fall 
effect  UDtil  the  elective  machiDery  of  the  Dew  GoDstitDtioD  shall  have  been 
pot  iDto  full  raDDlDg  order,  the  electioD  of  coDDty  officers  Id  1894,  expressly 
provided  for  by  sectloD  99,  beios  Id  the  face  of  section  148.     -  ^ 

8.  Notice  of  electloD^Where  toe  time  for  holdlDg  aD  eleotloD  is  fixed  by 
the  GoDstitntioD  or  by^statate,  a  Dotice  of  the  eleotiOD  is  Dot  esscDtlal  to  its 
validity. 

John  Roberts,  J.  J.  Calloway,  Kohu,  Baird  &  Speokert  and 
Hargis  &  Turner,  Jr.,  for  appellant. 

Edward  J.  McDermott  and  Humphrey  A  Davie  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chanoery  division. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  August,  1A90,  6ne  H.  C.  Miller  was  elected  coroner  of  Jeffer- 
son county  for  a  term  of  four  years.  Dying  ki  the  early  part  of 
M^rch,  1892,  on  the  18th  of  that  month  the  appellant.  Berry,  was 
appointed  by  the  Jefferson  County  Court  to  fill  the  vacancy 
occasioned  thereby. 

At  the  succeeding  November  election,  1892,  the  appellee,  Mc- 
Cullough,  having  theretofore  defeated  appellant  and  others  in  a 
primary  election  for  the  Democratic  nomination,  was  elected  over 
bis  Republican  opponent  as  coroner  of  the  county,  and,  having 
obtained  the  proper  certificate  to  that  effect  from  the  examining 
board,  was  duly  inducted  into  office  and  proceeded  to  discharge 
his  duties. 

About  the  close  of  the  primary  the  appellant.  Berry,  determin- 
ing that  no  election  for  coroner  could  be  held  le|;ally  in  Novem- 
ber, announced  his  intention  to  hold  on  under  his  appointment, 
and  did  continue  to  hold  inquests  after  the  election  and  qualifi- 
cation of  McCullough. 

Alleging  that  he  was  in  the  rightful  possession  of  the  office  by 
virtue  of  his  appointment  by  the  county  court,  and  that  the  de- 
fendant, McCullough,  was  an  intruder  therein,  whose  acts  were 
porducing  confusion  in  the  office  and  hindrance  to  the  proper 
discharge  of  his  duties,  he  sought  by  this  action  in  equity  to  t^n- 
joiu  the  defendant  from  such  unlawful  interference. 

Upon  hearing,  the  nr>otion  for  the  injunction  was  overruled  by 
the  special  chancellor.  McCullough  ^s  answer  to  the  petition  was 
thereafter  filed,  and  a  demurrer  thereto  was  overruled.  Upon 
final  hearing,  on  March  10,  1893,  the  chancellor  dismissed  the 
plaintiff's  petition,  and  fiom  that  judgment  he  has  appealed. 

Waiving  the  preliminary  question  of  the  appellant's  right  to 
maintain  the  action,  we  think  it  manifest  that  section  152  of  the 
new  Constitution  fully  authorized  the  election  in  November, 
1892,  to  fill  the  vacancy  caused  by  Miller's  death. 

That  section  provides  thus:  **Except  as  otherwise  provided  in 
this  Constitution,  vacancies  in  all  elective  ofilces  shall  be  filled 
by  election  or  appointment  as  follows:  If  the  unexpired  term 
will  end  at  the  next  succeeding  annual  election  at  wnich  either 
city,  town,  county,  district  or  State  officers  are  to  be  elected,  the 
office  sliall  be  filled  by  appointment  for  the  remainder  of  the 
term.  If  the  unexpired  term  will  not  end  at  the  next  suoceed- 
iDg  annual  election  at  M'blob  eltber  city,  town,  county,  distrJot 
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6r  State  officers  are  to  be  elected,  and  if  three  months  intervene 
before  said  succeeding  annual  election  at  which  either  city, 
town,  county,  district  or  State  officers  are  to  be  elected^  the 
office  shall  be  filled  by  appointment  until  said  election,  and  then 
said  vacancy  shall  be  filed  by  election  for  the  remainder  of  the 
term/'  *  *  *  Tn  this  case  the  death  of  Miller  and  the  appoint- 
ment of  his  successor  occurred  more  than  three  months  prior  to 
the  next  succeeding  regular  election,  namely,  November  8,  1892, 
at  which  county  officers,  to  wit,  circuit  court  clerk  and  sherifiF, 
were  elected  under  the  express  provisions  of  the  Constitution. 

The  term  of  the  deceased  coroner  did  not  expire  at  that  time, 
and  hence  it  was  proper  that  said  vacancy  should  be  filled  by 
election  for  the  remainder  of  the  term. 

It  is  true  that  a  coroner  was  not  then  to  be  elected,  but  sheriffs 
and  circuit  court  clerks  were,  and  these  are  of  one  and  the  same 
class.  But  the  appellant  contends  that  under  section  148  of  the 
Constitution  **no  officer  of  any  city,  town  or  county,  or  of  any 
subdivision  thereof,  except  members  of  municipal  legislative 
boards,  shall  be  elected  in  the  same  year  in  which  members  of 
the  bouse  of  representatives  of   the  United  States  are  elected.'' 

The  learned  chancellors  below  were  of  opinion  that  section 
148  had  reference  alone  to  elections  for  full  terms,  and  such 
seems  quite  probable;  but  whether  it  does  or  not,  the  Constitu- 
tion transferred  the  time  of  holding  the  regular  August  election, 
1892,  to  November  of  that  year,  and  provided  for  a  regular  elec- 
tion of  county  and  district  officers  at  that  time,  and  that  was  the 
next  succeeding  annual  election  provided  for  under  the  Consti- 
tution after  the  vacancy  in  question  occurred. 

This  was  in  spite  of  the  inhibition  of  section  148,  and  so  will 
the  elections  of  county  officers  in  1894  be  in  the  face  of  this  in- 
hibitory section. 

After  the  election  machinery  of  the  new  Constitution  shall  have 
been  put  into  full  running  order,  elections  for  county  officers 
may  not  be  held  in  years  "in  which  members  of  the  house  of 
representativos  of  the  United  States  are  elected." 

The  confusion  in  this  case,  we  think,  arises  from  an  attempt 
to  look  at  the  question  from  a  standpoint  in  advance  of  the  pres- 
ent. To  imagine  ourselves  as  holding  elections  under  the  Con- 
stitution as  it  will  hereafter  operate,  and  not  as  it  now  plainly 
provides.  The  contention  of  the  appellant  would  stretch  the  ap- 
pointive term  very  far  beyond  what  was  ever  intended  or  pro- 
vided for  under  either  the  old  or  the  new  Constitution. 

It  is  contended,  however,  that  the  election  of  the  appellee  was 
invalid  because  of  want  of  proper  notice.  Only  three  days'  no- 
tice, instead  of  eight,  as  required  by  law,  was  given,  and  the 
case  of  Toney  v.  Harris,  86  KTy.,  475,  is  cited  as  authority  in  sup- 
port of  this  view;  but  that  was  a  case  in  which  the  court  ex- 
pressly decided  that  '* neither  by  the  Constitution  nur  statute  is 
the  first  Monday  in  August  prescribed  as  the  day  in  course"  for 
holding  the  election  in  question;  and  further,  it  was  said  ** to 
make  the  election  of  an  officer  of  government  legal,  there  must 
be  a  time  fixed  for  holding  such  election,  either  by  law  or  by  the 
officer  empowered  by  law  to  do  so."  If,  therefore,  we  are  right 
in  determining  that  the  time  of  holding  the  election  to  fill  the 
vacancy  now  in  question  was  fixed  by  the  Constitution,  the  case 
cited  is  authority  in  support  of  the  validity  of  the  election.  And 
such  is  the  well-recognized  rule  in  most  of  the  States. 

Mr.  Cooley  thus  sums  up  the  true  doctrine:  *' Where,  howpver, 
botb  the  time  nod  the  place  of  an  election  are  prescribed  by  law. 
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every  voter  has  a  right  to  take  notice  of  the  law,  l^nd  to  deposit 

his  ballot  at  the  time  and  plaoe  appointed,  notwithstanding  the 

ofTioer  whose  duty  it  is  to  give  notice  of  the  election  has  failed 

in  that  duty. 

The  notice   to  be  thus  given  is  only  additional   to  that  which 

the   statute    itself  gives,  and    is   prescribed   for  the    purpose  of 

greater  publicity;  but   the  right  to  hold  the  election  conies  from 

the  statute  and  not  from  the  official  notice.    It  has,  therefore, 

been  frequently  held    that  when   a   vacancy  exists    in    an  office 

which  the  law  reouires  shall  be  filled  at  the  next  general  elec- 
tion, the  time  and  place  of  which  are  fixed,  and  that  notice  of 
the  general  election  shall  also  specify  the  vacancy  to  be  filled,  an 
election  at  that  time  and  plaoe  to  fill  the  vacancy  will  be  valid, 
notwithstanding  the  notice  is  not  given. ^'  (Cooley's  Con.  Lim., 
6th  edition,  page  759.) 

Nor  was  there  any  lack  of  actual  notice  in  the  present  instance. 
The  participation  of  the  electors  in  the  election  was  quite  gen- 
eral, and  the  interest  manifested  was  widespread. 

The  election  to  fill  the  vacancy  having  been  properly  held  at 
the  regular  November  election,  and  the  appellee  having  been 
dul3*  elected,  the  appellant^s  petition  was  properly  dismissed, 
and  the  judgment  is  affirmed. 


PRICE  V.  DAVIS,  Ac. 

(Filed  April  29,  1898— Not  to  be  reported.) 

Vendor's  lien— Parobaser  without  Dotioe— Equities— It  is  doubtf al  whether 
a  mortgage  od  land  by  the  purchaser  under  an  ezistiDg  oontraot  was  oon- 
fitraotive  Dotioe  to  one  to  whom  such  purchaser  subsequently  mortgaged  the 
land  for  the  purpose  of  raising  money  with  which  to  dlsobarge  the  vendor's 
Hen  !d  order  that  be  might  obtain  a  deed,  but  even  assuming  that  it  was 
constructive  notice,  yet  as  the  subsequent  mortgagee  did  not  have  actual 
notice  of  the  prior  mortgage,  he  Is,  to  the  extent  that  the  money  obtained 
from  him  was  actually  applied  to  the  dlsobarg?  of  the  vendor's  lien,  en- 
titled to  priority  over  the  first  mortgage;  and  the  land  having  been  sold  to 
satisfy  a  part  of  the  vendor's  claim  which  still  remained  unpaid,  and  the 
second  mortgagee  and  a  subsequent  purchaser,  who  were  not  parties  to  the 
suit  in  which  that  sale  was  made,  having  purchased  the  bid  of  the  purchaser 
at  that  sale,  are  also  entitled  to  priority  over  the  first  mortgagee  for  the 
amount  thus  paid  by  them  Id  ren&ovlng  that  encumbrance. 

W.  D.  Greer  and  Jno.  K.  Hendrick  for  appellant. 

J.  W.  Bush  and  .T.  C.  Hodge  for  appellees. 

Appeal  from  liivingston  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

G.  W.  Adams  was  the  owner  of  a  tract  of  800  acres  of  land  in 
tho  county  of  Livingston,  and  in  the  year  1873  sold  it  to  one  Jere- 
miah Richards,  executing  to  the  latter  his  bond  for  title,  the 
price  being  $6,000,  with  the  greater  part  of  the  purchase  money 
unpaid.  After  this  purchase  by  Richards  he  (Richards)  executed 
and  had  recorded  to  one  C.  B.  Davis,  on  the  21pt  of  May,  1874,  a 
mortgage,  as    is  contended,  on    this   land    to   secure   a    note  for 

$ as   of  the  same  date.    This  note  was  assigned  to  Emily 

Davis,  the  present  appellee.    After  this  transaction  with  Davis, 
RiohardSf  tne  equitable  owner,  in  order  to  obtain  a  deed  from 
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Adams,    borrowed   of  the  appellant;,  Prioe,  $8,100,  endorsed   by 

note  dated  in    February,  1876,  with    the  agreement  and  for  the 

purpose  of  satisfying  Adams*   lien,  so   that   he   could   obtain  a 

deed  and  the  better  to  secure  Prioe,  a  mortgage  was  executed  to 

him  on  this  land  that  was  put  to  record   and  in  a  few  days  after 
the  deed  from  Adams  to  Biohards  was  recorded. 

Some  time  after  these  mortgages  had  been  executed,  Biohards 
sold  the  land  to  one  James  Hawkins,  and  in  July,  1881,  James 
Hawkins  made  a  voluntary  conveyance  to  his  son,  Arthur  Haw- 
kins, the  evidence  conducing  to  show  that  James  Hawkins,  when 
he  purchased  from  Bicbards,  agreed  to  pay  ofl  the  Price  debt. 

The  mortgage  to  G.  B.  Davis,  made  in  May,  1874,  seems  to  have 
been  lost  sight  of,  the  testimony  establishing  the  fact  that  Price 
knew  nothing  of  that  mortgage,  unless  its  record  was  construct- 
ive notice  to  him  of  the  ilen.  Biohards,  when  that  mortgage 
was  given,  held  only  the  equitable  title  evidenced  by  the  title 
bond  in  his  (Richards)  possession. 

It  appears  from  the  testimony  that  Biohards  failed  to  apply 
the  whole  of  the  money  he  obtained  from  Price  in  discharge  of 
the  lien,  but  paid  onlv  the  sum  of  $2,240,  leaving  a  part  of  the 
purchase  money  unpaid. 

In  January,  1876,  Adams  filed  a  petition  to  enforce  the  lien  for 
the  balance  of  the  purchase  money,  making  only  Bicbards  a  de- 
fendant, neither  Price,  Mrs.  Davis  dor  Hawkins  being  before  the 
court  or  defendants  to  that  action.  A  ludgment  was  rendered 
subjecting  the  land  to  the  payment  of  the  balance  due,  and  one 
B.  P.  Davis  became  the  purchaser. 

Price,  the  appellant,  who  held  this  mortgage,  and  James 
Hawkins,  who  nad  purchased  of  Biohards,  seeing  that  the  lien 
of  Adams  would  have  to  be  discharged,  agreed  to  remove  the 
claim  of  Davis  by  purchasing  his  bid,  and  paid  Davis  about  |2,- 
700.  The  two  raised  the  money  by  Prioe  advancing  $400  and  the 
two  borrowing  the  balance  by  their  joint  note,  and  how  much  of 
that  Price  paid  does  not  distinctly  appear. 

Under  the  arrangement  a  deed  was  made  by  the  commissioner 
to  James  Hawkins,  with   the  mortgage  of   Price  upon    the  land. 

After  all  this  transpired,  in  January,  1889,  Price,  the  appellant. 
Instituted  an  action  to  foreclose  his  mortgage  and  have  his  note 
secured  by  it  paid,  making  Biohards  and  the  two  Hawkins*  de- 
fendants. Emily  Davis,  to  whom  the  note  had  been  assigned, 
secured  by  the  mortgage  of  May,  1K74,  came  into  the  case,  and  by 
her  cross  petition  sought  to  have  that  mortgage  foreclosed,  and 
asserting  her  priority  by  reason  of  that  mortgage  of  Price,  exe- 
cuted in  the  year  1876. 

It  is  manifest  that  Price  had  no  actual  notice  of  the  Davis 
mortgage  executed  by  Bicbards  when  be  held  only  Adams*  bond 
for  title,  and  by  the  appellant,  Price,  it  is  maintained  that  if  the 
execution  of  the  mortgage  to  Davis  and  its  record  was  construct- 
ive notice,  that  the  mortgage  failed  to  so  describe  the  land  as  to 
identify  it  or  place  the  purchaser  on  inquiry  if  he  had  even 
read  it. 

In  responne  to  this  it  is  f^ald  that  the  deed  of  Adams  to  Bicb- 
ards, dated  in  January,  1875,  and  before  the  mortgage  to  Price, 
identified  the  land  and  made  the  description  complete,  and 
thereby  perfected  the  mortgage  to  Davis  in  this  respect.  How 
this  could  have  caused  the  aefect  when  the  mortgage  is  not  men- 
tioned in  the  deed  we  can  not  well  see;  but  if  it  could  have  that 
effect,  it  clearly  appears  that  the  conveyance  by  Adams  to  Bioh- 
ards, although  dated  in  January,  1875,  was  not  recorded  until  the 
16th  of  Feburary,  1876,  nine  days  after  the  mortgage  to  Price 
bad  been  executed  and   reoorded;  and   the  r^ason^  doubtless, 
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that  it  was  not  ir^oorded  at  its  date  was  that  fiiohards  had  not 

then  made  the  arrangemeut  with  Price  to  release  the  lien. 

Tlie  mortgage  to  Davis  describes  the  land  as  200  acres,  more  or 

less,  in    Livingston   county,  sold  by   Adams  and   wife  to  Jerry 

Richards,  with  no  boundaries.  No  location  by  mentioning  water 
courses  or  adjoining  tracts, and  certainly  an  imperfect  description 
calculated  to  mislead  one  even  on  inquiry.  The  tract  in  ques- 
tion contains  SOO  acres,  and-  there  seems  never  to  have  been  a 
question  as  to  boundary;  but  assuming,  for  the  purposes  of  this 
case,  that  the  mortgage  of  the  equity,  with  the  mortgage  in 
possession,  was  notice  by  reason  of  its  record  to  a  subsequent 
purchaser,  still  the  equity  of  this  case  is  with  the  appellant. 

There  is  much  in  this  record  by  way  of  proof  assailing  the 
validity  of  the  note  secured  by  the  mortgage  to  Davis,  and  also 
the  note  secured  by  the  mortgage  to  Price;  still  we  are  satisfied 
the  claim  of  Price  is  a  Just  claim;  nor  are  we  disposed  to  ques- 
tion the  validity  of  the  note  executed  to  Davis,  and  will,  there- 
fore, proceed  to  determine  the  equities  arising  from  these  several 
transactions. 

It  is  certain  that  the  appellant.  Price,  loaned  this  money 
secured  by  his  mortgage  to  be  applied  to  removing  the  lien  for 
the  purchase  money,  so  as  to  make  his  mortgage  debt  secure,  and 
that  this  was  done  without  any  actual  notice  on  the  part  of 
Price  that  Davis  held  a  mortgage.  He  parted  with  his  monev 
that  the  lien  of  Adams  might  be  removed  and  his  debt  secured, 
and  Richards  did  in  fact  apply  the  greater  part  of  it  in  that  way, 
and  that  be  used  the  remainder  of  the  monev  for  other  purposes 
is  Price^s  misfortune,  but  that  $2,240  was  applied  to  the  discharge 
of  the  lien  is  certain,  and  if  Mrs.  Davis  gets  the  benefit  of  this 
payment  by  Price  you  place  the  latter  in  the  position  of  making 
a  contract  with  Richards  to  advance  this  money  to  remove  the 
lien  for  the  benefit  of  Davis,  resulting  in  his  losing  his  entire 
debt.  If  Price  had  not  removed  the  lien  under  the  arrangement 
with  Richards  the  lien  of  Adams  for  the  purchase  money  would 
have  had  priority  over  the  mortgage  to  Daivs,  and  if  this  lien 
is  still  preserved  as  against  Davis  by  reason  of  the  arrangement 
with  Richards  and  Price,  no  injury  has  resulted  to  Davis  or  his 
assignee. 

In  the  case  of  the  Farmers  &  Drovers  Insurance  Co.  v.  German 
Insurance  Co.,  79  Ky.,  598,  the  appellant  was  indued  to  release  a 
lien  that  was  prior  in  date  to  other  liens,  and  accepting  a  lien 
junior  in  date,  by  the  act  of  the  debtor  inducing  the  appellant 
to  believe  there  were  no  other  encumbrances,  and  this  court  held 
that  the  appellant  was  entitled  to  relief.  The  rights  of  other 
Hen  holders,  whether  legal  or  equitable,  bad  not  been  affected 
by  the  act  of  i;he  appellant,  and  under  the  belief  that  there  were 
no  oth«^r  encumbrances  the  prior  lien  was  released,  this  court 
holding  that  equity  and  good  oonscience  required  that  the  lien 
first  taken  by  the  appellant  should  be  enforced,  as  no  one  was 
affected  by  it;  so  in  this  case  the  appellant,  not  only  from  the 
silence  of  the  debtor,  but  by  an  arrangement  to  that  effect, 
removed  this  purchase  money  lien  with  his  money  and  then  took 
a  mortgage  to  secure  his  debt,  having  freed  the  estate,  as  he 
supposed,  from  all  encumbrances. 

The  legal  rights  of  the  appellee,  Davis,  were  not  affected  by  this 
act  of  Price,  and  when  you  come  into  a  court  of  equity  there  is 
but  one  view  to  take  of  the  question,  and  that  is  to  give  to  Price 
a  lien  superior  to  that  of  Davis  to  the  extent  his  money  secured 
by  the  mortgage  extinguished  the  purchase  money  lien  held  by 
Adams. 

It  is  further  claimed   for  the  appellees,  Hawkins  and   Mrs. 
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Davis,  ot  by  the  latter,  that  the  purohase  by  B.  P.  Bavls  in  the 

aotion  by  Adams  to  enforoe  the  balance  of  his  lien,  instituted  in 

1876,  vested   Davis  with   the   title,  and    that   the  assignment  by 

him  to  James  Hawkins,  and   the  deed  to  Hawkins   by  the  oom- 

missioner  of  Davis*  right  to  the  land,  vested   Hawkins  with   the 

title  and  destroyed  both  mortgages.    How  this  oan  be  adjudged 

as  against  Price,  who  aided  Hawkins  to  remove  the  enoumbrantQe 

that  had  been  placed  on   the  land   by  reason  of  Davis'  purchase 

to  satisfy  the  lien,  is  difficult  to  perceive.    Instead  of  opening  the 

Judgment  in  the  Adams  case,  and  in  order  to  remove  this  lien  or 

divest  Davis  of   the  title,  the    undisputed  facts   show  that   both 

Price  and  Hawkins,  to  save  their  rights,  united  in  paving  Davis 
—Hawkins  to  save  his  purchase  from  Bichards,  and  Price  to 
save  his  mortgage.  They  both  knew  this  Hen  had  priority  over 
any  claim  either  had  on  this  land,  either  by  the  sale  to  Hawkins 
or  the  mortgage  to  Price. 

It  is  argued  that  the  promise  by  Hawkins  to  pay  the  debt  of 
Price,  secured  by  mortgage  or  to  give  Price  an  Interest  in  the 
land,  are  agreements,  if  made,  within  the  statute  of  frauds,  and 
oan  not  be  enforced. 

Price  is  not  attempting  to  enforce  any  such  agreements.  His 
purpose  is  to  enforce  his  mortgage  by  reason  of  its  execution  to 
him  by  Bichards  and  the  subsequent  purchase  by  Hawkins  from 
Bichards  with  full  knowledge  of  Price's  claim,  and  by  reason  of 
the  partial  payment  by  Price  of  the  money  paid  or  agreed  to  be 
paid  by  B.  M.  Davis  on  his  purchase  at  the  decretal  sale  in  the 
case  of  Adams  v.  Bichards. 

It  is  contended  by  Emily  Davis  that  the  payment  by  Bichards 
of  Price's  money  discharging  the  purchase  money  Hen  was  a  re- 
moval of  the  encumbrance  that  inures  to  her  benefit,  and  that 
the  payment  by  Price  and  Hawkins  to  B.  M.  Davis,  relieving  him 
from  the  purchase,  in  the  case  of  Adams  v.  Bichards,  has  a  like 
result,  and  so  the  chancellor  below  decided. 

There  is  no  equity,  it  seems  to  us,  in  such  a  Judgment,  conced- 
ing that  the  mortgage  of  the  equity  by  Bichards  to  B.  C.  Davis 
in  1874  was  constructive  notice,  and  of  this  there  is  much  doubt. 

Hawkins  having  purchased  this  land  to  the  extent  he  satipfled 
the  purchase  money  lien  to  Adams  on  account  of  the  B.  M. 
Davis  purchase,  he  must  be  protected,  but  no  further,  as  against 
the  mortgage  to  Price,  and  then  the  land  beOomes  liable  as  be- 
tween Price  and  Hawkins  to  the  payment  of  Hawkins'  mortgage, 
and,  as  asainst  the  mortgage  of  Mrs.  Davis,  Price  has  a  superior 
Hen  to  the  extent  he  has  dlsoharKed  the  lien  to  Adams;  that  is, 
the  land  should  be  sold  to  satisfy  the  lien  paid  by  Hawkins  and 
Price  to  B.  M.  Davis,  the  amount  paid  by  each  to  be'ascertained, 
and  also  for  so  much  of  the  purchase  money  lien  discharged  by 
the  money  advanced  by  Price  and  secured  by  the  mortgage, 
which  was  $2,240,  or  about  that  sum,  with  the  interest.  These 
claims  must  be  satisfied  before  the  mortgage  of  Mrs.  Davis,  exe- 
cuted in  1874,  is  satisfied.  After  these  liens  are  paid  then  the 
mortgage  of  Mrs.  Davis  will  have  the  preference.  Hawkins  is 
not  appealing  from  the  Judgment  of  Mr?.  Davis  against  him.  If, 
after  the  purchase  money  liens  are  satisfied  as  herein  directed, 
there  is  more  than  enough  left  to  pay  the  Davis  mortgage,  then 
it  will  be  applied  to  the  balance  due  Price  on  his  mortgage. 
This  places  the  parties  in  the  condition  they  would  have  been 
if  the  liens  had  net  been  discharged,  and  prevents  the  taking  of 
Price's  money  to  secure  the  mortgage  debt  of  Davis.  With  this 
view  of  tb^  oa«e  it  is  not  necessarf  to  determine  the  effect  of  the 
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indefinite   description  of   the   land,  as    well   as  other  questions 
raised  by  the  appeal. 

Judgmept  reversed  and  remanded  for  prooeedings  consistent 
with  this  opinion. 


DUGGTNS*  GD'N  v.  CRAIG,  Ac. 
(Filed  May  28,  1803— Not  to  be  reported.) 

Gonstrtiotloii  of  deed^A  deed  conveying  the  i^mntor's  nndirlded  interest 
"deeoended  and  willed"  to  blm  and  bis  brothers  and  flsten  by  their  father, 
in  a  traat  of  land  described,  passed  not  only  the  interest  which  the  grantor 
took  under  the  will,  but  also  the  Interest  of  one  of  his  sisters,  which  had 
desoended  to  him  prior  to  the  date  of  the  deed. 

B.  F.  Peak  for  appellant. 

J.  A.  Trout  and  McCain  &  Carroll  for  appellees. 

Appeal  from  Trimble  Circuit  Court.  • 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

Elzy  Bucker,  by  his  deed,  dated  the  25th  day  of  September, 
1845,  conveyed  to  Wm.  McDowell  his  ''undivided  interest  belong- 
inff  to  the  party  of  the  first  part  and  desoended  and  willed  to  the 
said  Bucker  and  bis  brothers  and  sisters  by  their  father,  £.  £. 
Bucker,  in  a  tract  of  land  containing  140  acres,  more  or  less.^^ 

Mrs.  Spillman  was  one  of  the  sisters  of  Elzy  Bucker,  and  took 
jointly  under  the  will  with  him,  and,  she  having  died,  and 
shortly  thereafter  her  child  having  also  died,  Elzy  Bucker  inher- 
ited its  interest  in  its  raotber^s  part  of  the  land  willed  to  her  by 
E.  E.  Bucker.  It  is  contended  by  appellant  that*  he  is  entitled 
to  his  interest  in  the  land  thus  inherited  by  Elzy  Bucker.  The 
appellees  contend  tbat  said  interest  passed  to  Wm.  McDowell 
by  the  deed  ouoted.  Appellant  contends  that  said  deed  only 
conveyed  to  McDowell  the  interest  that  Elzy  Bucker  received  by 
will  directly  from  his  father,  E.  E.  Bucker. 

It  is  to  be  remembered  that  Elzy  Bucker  inherited  his  inter- 
est in  his  sister's  child *s  land  in  1834,  and  that  he  owned  said 
interest  at  the  time  he  made  the  deed  to  McDowell,  which  com- 
posed a  part  of  his  undivided  interest  in  the  land  willed  by  his 
father,  E.  E.  Bucker. 

Now 'there  is  nothing  in  the  deed  indicating' that  Elzy  Bucker 
did  hot  intend  to  convey  his  entire  interest  in  said  tract  of  land, 
including  that  interest  that  he  inherited,  unless  it  be  the  ex- 
pression ^'descended  and  willed,'*  which  the  appellant  contends 
limits  the  interest  sold  to  that  in  terest  that  was  willed  directly 
to  hlin  by  his  father.  But  we  do  not  so  understand  it.  We  think 
that  as  the  land  inherited  from  his  sister's  child  constituted  a 
part  of  his  undivided  interest,  the  deed  conveying  said  undi- 
vided interest  conveyed  all  the  interest  he  had  in  said  land,  and 
that  the  expression,  *' descended  and  willed,''  is  descriptive  only 
of  the  tract  of  land  in  which  his  undivided  interest  was.  Also 
the  appellant  is  bound  to  trace  his  risht  to  recover  back  to  said 
will,  and  Elzy  Bucker  would  have  to  do  the  same  thing  if  the 
right  of  either  was  questioned. 

The  Judgment  is  affirmed. 
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SUPERIOR  COURT  ABSTRACTS. 


EINNIMOUTH.  &o.  v.  EIMMEL. 

Filed  May  8,  1898.    Appeal  from  Muhlenberg  Cfroult  Court.    Opinion^  of 

the  court  by  Judge  Barbour,  a£9rmlng. 

1.  Claimant  of  attachment  proi)erty— Proceeding  on  forthcoming  bond— 
Bstoppel— If  the  claimant  of  fittaobed  property,  who  executes  bond  pureuaiit 
to  section  814  of  the  Code,  and  retains  possession  of  the  property,  fails  i  to 
set  up  his  claim  in  the  attachment  proceeding,  he  is  estopped  to  assert  his 
claim  as  a  defense  to  a  proceeding  on  the  bond.  But  as  the  estoppel,  in  this 
proceeding  by  rule  on  such  a  bond,  was  not  reUed  on  by  demurrer  to  the  rer 
sponse  of  defendants  so  the  rule,  or  in  any  other  way,  this  court  must  de? 
termine  whether  the  claim  of  defendants  is  sustained  by  the  evidence. 

9.  Purchase  with  notice  of  lien— As  plaintiff  had  a  lien  upon  the  attached 

property  prior  to  and  Independent  of  bis  attachment,  and  defendants  pur 
chased  with  notice  of  that  l|en,  their  clalq?  can  not  be  sustained. 

W.  A.  Helm  and  Edward  W.  Hines  for  appellants;  Jep  C.  Johnson  for  ap- 
pellee. 

METROPOLITAN  LIFE  INSURANCE  CO.  v.  REI^•KE. 

Filed  May  8,  1898.    Appeal  from  Kenton  Circuit  Oourt.    Opinion  of-  the 

court  by  Presiding  Judge  Yost,  reversing.  r 

A  contract  of  life  insurance  is  a  personal  contract  and  can  not.  be  made 

without  the  knowledge  and  consent  of  the  insured,  therefore,  the  courts  will 

not  enforce  a  policy  of  insurance  procured  by  the  wife  upon  the  life  of.  the 

husband  without  his  consent.    And  if  the  wife  has,  without  the  consent  of 

the  husband,  used  his  money  in  paying  the  premiums  on  such  a  policy,  he 

may  recover  of  the  company  the  amount  so  paid.    But  in  an  action  by  him 

for.  that  purpose  the  burden  is  on  him  to  show  that  fact,  and  the  oourt  erred 
in  assuming  in  its  instructions  to  the  Jury  in  this  case  that  the  money  paid 
by  the  wife  was  the  husband's,  that  fact  being  specifically  denied  by  the  an- 
swer. 
J.  W.  Bryan  for  appellant;  Wm.  Goebel  for  appellee. 

MOORE  r.  TRAXBL. 

Filed  May  8, 1896.    Appeal  from  Mason  Circuit  Court.    Opinion  of  the  court 

by  Presiding  Judge  Yost,  affirming.  ^ 

1.  Fraud— Want  of  consideration  for  note— In  this  action  upon  a  note  eje- 
outed  for  the  balance  due  by  defendant  upon  a  subscription  to  the  capital 
stock  of  a  hedge  fence  company,  as  the  stock  was  worthless  and  the  whole 
transaction  was  tainted  with  fraud,  the  chancellor  properly  dismissed  the 
petition. 

y.  Rescission— Tender— As  the  certificates  of  stock  were  issued  and  deliv- 
erad  to  the  defendant  in  his  own  name,  signed  by  the  officers  of  the  corpora- 
tion, and  it  does  not  appear  that  plaintiff  or  his  assignor  ever  had  a  title  to 
the  certificates,  no  tender  was  necessary  to  be  made  to  him. 

Cochran  A  Son  and  Edward  W.  Bines  for  appellant;  Thomas  H.  Bines 
for  appellee. 

MOORE  V.  PARKER. 

Filed  May  8. 1898.    Appeal  from  Mason  Circuit  Court.    Opinion  of  the  oourt 

by  Presiding  Judge  Yost,  reversing. 

Parol  testimony  to  vary  promissory  note— A  promissory  note  which  con- 
tains an  unoonditional  promise  to  pay  can  not,  unless  assailed  for  fraud  or 
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mistake,  be  converted  by  oral  evldenoe  into  a  coDditional  promise  to  pay. 

Therefore,  in  this  action  upon  snob  a  note,  it  was  not  competent  for  tbe  de* 

fendant,  in  the  absence  of  an  allegation  of  frand  or  mistake,  to  show  by 

oral  testimony  that  the  payee  agreed  that  if  he  shonld  ** become  dissatis- 

fled"  he  shonld  have  the  privilege  of  returning  the  certificates  of  stock  for 

which  the  note  was  executed  and  have  the  note  returned  to  him. 

Cochran  &  Son  and  Edward  W.  Hines  for  appellant;  Thomas  H.  Hines 
for  appellee. 

CITY  OF  PARIS  V.  CURRENT.  &o. 

Filed  May  8,  1808.    Appeal  from  Bourbon  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Yost,  aflOrmlng,  Judge  Brent  not  sitting. 

Municipal  corporations— Injury  to  private  property  from  negligent  grading 

of  streets--In  grading  and  regrading  streets  a  municipal  corporation  must 

use  the    same  degree  of  care   which  prudent  and  competent  men   would 

exercise  in  their  own  affairs  in  such  a  case,  and  if  the  officers  and  agents  of 
the  corporation  in  doing  such  work  act  negligently  or  improperly,  and  thereby 
inflict  damage  upon  a  property  owner,  the  corporation  is  liable. 
J.  W.  Lucus  for  appellant;  ward  &  Dickson  for  appellees. 

CONNER,  &c.  V.  CLARK,  &c. 

Filed  May  8,  1888.    Appeal  from   Kenton  Chancery  Court.    Opinion  of  the 
court  by  Judge  Brent,  affirming  on  original  and  cross  appeal. 
1.  Married  woman  estopped  to  deny  validity  of  condemnation  proceedings 
—Although  the  land  of  a  married  woman  was  condemned  by  a  town  for  tbe 
purpose  of  a  street  without  notice  to  her  or  her  husband  of  the  condemna- 
tion proceedings,  yet  as  they  had   notice  before  the  street  was  improved  of 
what  had  been  done,  and  insisted  upon  the  payment  to  them  of  the  damages 
awarded,  which  they  finally  consented  might  be  appropriated  to  the  payment 
of  taxes  they  owed  the  town,  they  are  now  estopped  to  deny  the  validity  of 
the  condemnation  proceedings. 
8.  Dedication— An  owner  may  dedicate  his  ground  to  the  use  of  the  public 

by  any  act  which  sufficiently  evidences  his  will  without  any  previous  ad- 
verse user. 

8.  Repeal  of  statute— The  act  of  1867,  limiting  the  charge  that  could  be 
made  against  property  or  the  owner  thereof  foi  street  improvements  to  **one* 
half  the  value  of  said  ground,"  contemplated  the  value  of  the  land  at  the 
time  of  the  completion  of  the  work.  And  as  tbe  General  Statutes  have  not 
legislated  on  the  same  subject-matter,  that  act  is  not  repealed. 

4.  Parties  ought  not  to  be  held  liable  for  interest  until  the  amount  they 
owe  is  ascertained  with  certainty,  and  as  the  amount  which  appellants 
should  pay  was  not  ascertained  until  tbe  judgment  was  rendered,  the  court 
did  not  err  in  refusing  to  adjudge  interest  against  them. 

Hallam  &  Myers  for  appellants;  W.  H.  Mackoy,  Simmons  &  Simmons 
and  O.  P.  Schmidt  for  appellees. 

McNBES  V.  OWENS,  &c. 

■ 

Filed  May  8,  1808.    Appeal   from  Harrison  Circuit  Court.    Opinion  of  the 
court  by  Judge  Brent,  affirming. 

1.  Judgments  can  not  be  set-off  one  against  tbe  other  unless  they  are  so 
held  that  in  settling  between  the  parties  third  persons  are  not  prejudiced. 

Where  a  Judgment  in  favor  of  a  firm  has  been  assigned  to  one  member  of 
the  firm  in  payment  of  the  amount  found  to  be  due  him  upon  a  settlement 
of  the  partnership  the  defendant  can  not  set-off  against  the  judgment  a  debt 

due  him  by  the  other  member  of  the  firm. 

2.  Failure  to  paragraph  pleading— The  fact  that  the  defendant  did  not 
comply  with  an  order  of  the  court  requiring  him  to  paragraph  his  answer 
does  not  prevent  the  allegations  of  tbe  pleading  from  being  considered,  tbe 
court  having  taken  no  steps  to  enforce  its  order. 

J.  T.  Sin^on  for  appellant;  A.  H.  Ward  tor  appellees, 
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CARTER  ▼.  JAMES,  .&o. 

Filed  May  10,  1898.    Appeal  from  Graves  Court  of  Common  Pleas.    Opinion 

of  the  court  by  Presiding  Judge  Yost,  affirming. 

Attaobment— Tbe  plaintiff  baving  at  tbe  commencement  of  tbe  action 
sued  out  an  attachment  upon  grounds  wbicb  bad  no  existence,  and  bad  It 
levied  upon  tbe  only  property  owned  by  defendants,  wbicb  was  sold  under 
order  of  court  and  purchased  by  plaintiff,  tbe  court  properly  refused  to  allow 
bim  after  tbis  to  come  witb  tbe  additional  ground  of  attacbment  tbat  de- 
fendants tben  bad  no  property  subject  to  execution. 

Webb  &  Jobnson  for  appellant;  W.  P.  Lee  for  appellees. 

BRADT  V.  BUTTS,  &c. 

Filed  May  10,  1808.    Appeal  from  Rowan   Circuit  Court.    Opinion  of  tbe 

court  by  Presiding  Judge  Tost,  affirming. 

Order  of  delivery— Bond  good  at  common  law— All  bonds  voluntarily  exe- 
cuted, altbougb  neither  required  nor  authorized  by  statute,  if  they  do  not 
contravene  public  policy  nor  violate  any  statutory  provision,  are  valid  and 
binding  on  the  parties. 

Altbougb  the  officer  in  whose  hands  an  order  of  delivery  was  placed  for 
execution  bad  no  authority  to  execute  the  process,  yet,  as  the  defendant  re- 
tained possession  of  tbe  property  by  executing  a  bond  to  perform  the  Judg- 
ment of  the  court,  the  bond  is  binding  as  a  common  law  obligaiion,  whether 
good  as  a  statutory  bond  or  not,  and  the  surety  therein  is  liable. 

James  E.  Clarke  and  Wm.  H.  Holt  for  appellant;  Wood  &  Day  for  appel- 
lees 

McCOWAN  V.  HORTON. 

Filed  May  10,  1898.    Appeal  from  Wolfe  Court  of  Common   Fleas.    Opinion 

of  the  court  by  Presiding  Judge  Yost,  affirming. 

Claimant  of  attached  property— The  evidence  in  this  case  is  sufficlebt  to 
sustain  the  Judgment  of  tbe  court  dismissing  the  petition  of  a  claimant  of 
attached  property. 

Z.  T.  Hurst  and  A.  F.  Byrd  for  appellant;  Wood  S»  Day  for  appellee. 

HAMILTON  V.  MINOGUE.  &c. 

Filed  May  10,  1898.    Appeal  from  Nicholas  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Tbe  decision  of  a  county  superintendent  of  common  schools  refusing  to 
allow  a  resident  of  one  school  district  to  send  bis  children  to  school  in  an- 
other district  is  conclusive  until  reversed  or  set  aside  by  the  board  of  educa- 
tion, an  appeal  to  that  body  being  the  only  remedy  allowed.  Therefore,  the 
courts  have  no  power  to  interfere. 

Kennedy  A  Son  for  appellant;  John  P.  Norvell  for  appellees. 

McCANN  V.  ROGERS,  &c. 

Filed  May  10,  1898.    Appeal  from  Fayette  Court  of  Common  Pleas.    Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

1.  A  national  bank,  although  it  has  ceased  to  do  a  banking  business,  has 
such  a  corporate  existence  as  enables  it  in  its  own  name  to  collect,  for  dis- 
tribution among  its  stockholders,  debts  contracted  with  it. 

8.  Limitation  as  to  Judgments— Under  tbe  statute  which  provides  that  "a 
surety  shall  be  discharged  from  all  liability  under  any  judgment  or  decree 
after  tbe  lapse  of  seven  years,  without  any  execution  issued  thereon  and 
prosecuted  In  good  faith  for  the  collection  thereof,"  limitation  runs  not 
from  the  time  of  tbe  issnal,  but  from  tbe  time  of  the  return  of  tbe  first  or 
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prior  exeoution.  And  the  ismat  of  the  exeouMon.  in  the  absence  of  factg 
showing  the  contrary,  is  evidence  that  it  was  issned  in  good  faith  and  for 
the  purpose  of  collecting  the  debt. 

Breckinridge  &  Shelby  for  appellant ;  Geo,  Denny  and  Robert  Harding  for 
appellees. 

ROBINSON  A  CO.  y.  MoINTBER.  &o. 

Filed  May  17,  1888.    Appeal  from  Hart  Circuit  Court.    Opinion  of  the  court 

by  Presiding  Judge  Tost,  affirming. 

Attachments^Colleotion  of  debt  not  endangered  by  dplay— Under  the  stat- 
ute which  authorizes  an  attachment  upon  the-  ground  that  the  debtor  has 
not  sufficient  property  subject  to  execution  to  satisfy  the  plaintiff's  demand, 
and  that  the  collection  of  the  demand  will  be  endangered  by  delay  in  ob- 
taining judgment  or  return  of  no  property  found,  the  fact  that  the  debtor 
has  not  enough  property  in  this  State  subject  to  execution  to  satisfy  the 
plaintiff's  demand  is  ordinarily  prima  facie  evidence  that  its  collection  will 
be  endangered  by  delay,  but  this  may  be  rebutted  by  showing  that  defend- 
ant was,  notwithstanding  his  lack  of  property,  able  and  willing  to  pay  the 
demand. 

A  few  days  before  the  issuance  of  the  attachment  in  this  case  defendant's 
storehouse  and  stock  of  goods  were  burned,  he  at  the  time  carrying  thereon 
a  policy  of  insurance  for  ll.dOO.  In  addition  to  the  insurance,  he  owned  in 
cash  and  accounts  11,000.  He  had  always  had  good  credit  and  was  a  man  of 
established  integrity.  Held— That  the  collection  of  plaintiff's  demand  of 
I228.W  would  not  have  been  endangered  by  delay. 

Many  &  Fitzpatrick  for  appellants;  S.  M.  Payton  for  appell^s. 

CARTER,  &c.  V.  McINTEER,  &c. 
SAME  V.  SAME. 

Filed  May  17,  180B.    Appeal  from  Hart  Circuit  Court.    Opinion  of  the  court 

by  Preaidins  Judge  Yost,  affirming. 

Attachments— Judgment  affirmed  for  reasons  given  in  Robinson  &  Co.  v. 
Mclnteer,  &c. ,  reported  above. 

H.  C.  Martin  and  John  J.  Stamp  for  appellants;  S.  M.  Payton  for  appel- 
lees. 

RICHARDSON  BROS.  &  CO.  v.  McINTEBR.  &c. 

Filed  May  17,  1898.    Appeal  from  Hart  Circuit  Court.    Opinion  of  the  court 

by  Presiding  Judge  Yost,  affirming. 

Attachments— Judgment  affirmed  for  reasons  given  in  Robinson  &  Co.  v. 
Molnteer,  &o.,  reported  above. 

Macy  &  Fitzpatrick  for  appellants;  S.  M.  Payton  for  appellees. 
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THE  ADDVSTON  pipe  &  STEEL  CO.  v.  COPPLE. 

(Filed  May  2,  1893.) 

Receipt  in  full  settlement  for  personal  injuries— -Mistake— Burden  of  proof 
— Wher«  the  defendant  in  an  acKion  to  recover  damages  for  personal  injuries 
relied  for  defense  upon  a  writing  signed  by  the  plaintiff  acl^nowledging  the 
receipt  of  a  certain  sum  from  the  defendant  *'in  full  settlement''  of  all 
claims  against  defendant  on  account  of  the  injuries  received,  it  was  error  to 
instruct  the  jury  that  the  burden  was  on  the  defendant  to  show  that  the 
plaintiff  fully  underbtood  and  assented  to  the  agreement  as  a  settlement  of 
his  claim  for  damages.  The  presumption  is  conclusive  that  the  plaintiff  so 
understood  the  writing,  and  he  is  bound  by  it  with  that  raraning  unless  he 
aitaclcs  it  by  a  plea  of  mistalse  and  then  sustains  that  plea  by  the  weight  of 
evidence. 

Nelson  &  Desha  for  appellant. 

W.  \V.  Cleary  and  ('has.  J.  Helm  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellee  brinj<B  this  suit  against  the  appellant  to  recover 
damages  for  the  loss  of  a  leg  caused  by  the  ^ross»  neglect  of  the 
appellant  in  knowingly  having  defective  machinery  fur  the  ap- 
pellee to  work  with  while  in  its  employment,  and  of  which  defect 
the  appellee  did  not  know,  and  which  defect  caused  the  machin- 
ery to  give  way  and  brake  the  appellee's  leg. 

The  appellee  recovered  $4,500  damages  for  said  injury.  The 
appellant  has  appealed  from  tliat  judgment.  The  appellant  tra- 
versed the  allegation  of  defective  machinery  and  tiegligenc.  It 
pleaded  the  further  fact  that  appellee,  before  the  institution  of 
his  suit,  accepted  $1CK)  in  money  and  an  artificial  leg  in  full  sat- 
isfaction of  said  injury.  The  appellant  relied  on  a  written  con- 
tract, which  reads  as  follows: 

VOL15-9 


130  PRESTON,  &C.  V.  FIDELITY  T.  &  S.  V.  CO.,  &0. 

''Received  from  Addyston  Pipe  &  Steel  Co.  the  sum  of  $100  in 
full  Kettlmement  of  all  claims,  of  whatsoever  kind  or  character, 
caused  by  or  in  any  wise  growing:  out  of  an  accident  to  me, 
Henry  Copple,  on  or  about  the  29th  day  of  October,  1889,  at  Pit 
No.  3.  Newport  Works,  Newport,  Ky. 

"In  testimony  whereof,  I  have  hereunto  set  my  hand,  this,  the 
17th  of  February,  1890. 

•^HPJNRY  COPPLE. 

**We  also  agree  to  furnish  said  Henry  Copple  with  a  good  and 
serviceable  artificfal  limb." 

The  appellee  admits  the  agreement,  but  saps  that  the  appel- 
lant procured  it  from  him  by  fraud,  etc.  He  does  not  allege  mis- 
take as  to  the  contents  of  tlie  writing. 

The  court  instructed  the  jury  in  instruction  No.  4  that  they 
must  find  for  the  appellant  if  the  appellee,  at  the  time  he  signed 
the  agreement.  *'un.iprstood  and  fully  assented  to  the  same  as  a 
settlement  in  full  of  his  claim  for  damages  l:erein.''  Instruction 
No.  7  informs  the  jury  that  "the  burden  is  on  the  defendant  to 
make  out  its  case  by  a  preponderance  of  proof  of  the  said  settle- 
ment with  the  plaintiff  under  the  4th  instruction  herein." 

The  oMier  instructions  place  the  burden  upon  the  appellee  as 
to  the  allegations  of  fraud.  '1  he  instructions  taken  together 
mean  that  the  burden  of  proof  was  upon  the  appellant  to  show 
that  tlie  appellee  "understood  and  fully  assented  to  the  agree- 
ment as  a  settlement  of  claim"  for  damages,  and  that  the  bur- 
den was  upon  the  appellee  to  show  that  tl¥)  agreement  was 
obtained  by  fraud. 

The  writing  signed  by  the  appellee  means  that  the  damages 
caused  by  the  injury  complained  of  was  fully  settled  by  the  ac- 
ceptance of  the  $100  in  money  and  tlie  artificial  liml);  and  the 
presumption  is  conclusive  that  t!)e  appellee  thus  understood  it, 
and  he  is  bound  by  the  writing  with  that  meaning,  unless  he 
attacks  it  by  a  plea  of  mistake,  and  then  sustains  that  plea  by 
the  weight  of  evidence.  Therefore,  the  instruction  throwing  the 
burden  upon  the  appellant  to  show  the  appellee  "understood  and 
fully  assented"  to  the  writing  is  erroneous. 

The  judgment  is  reversed  and  case  is  remanded  for  a  new  trial. 

There  is  no  brief  on  file  for  the  appellant. 


PREHTON,  &Q.  V.  FIDELITY  TRUST  &  SAFETY  VAULT 

CO.,  &c. 

(Filed  May  2,  1893.) 

1.  An  appeal  lies  to  the  circuit  court  from  an  order  of  the  county  court  re- 
fusing to  pni)iatK  a  will  whether  fur  suppustd  want  of  jurisdiction  or  for 
other  cause,  the  refusal  to  ijiob.ite  beinpr  a  "rejection"  of  ihu  will  within  the 
meaniniir  of  the  statute  giving  an  appeal.  And  upon  the  trial  of  the  appeal 
in  the  circuit  conpr,  if  that  court  determines  that  the  county  court  has  juris- 
diction, it  should  bear  th«  case  upon  its  merits  and  deterinine  whether  the 
will  should  have  been  probated,  although  the  county  court  may  have  refused 
to  probate  the  will  upon  the  sole  ground  that  it  had  no  jurisdiction. 

A  county  court  having  heard  testimony  as  to  the  residence  of  a  test^itrlz, 
and  refuseil  to  priibate  her  will  upon  the  ground  that  it  had  no  jurisdiction, 
and  the  propounders  having  appealed  to  the  circuit  court,  this  court  refuses 
to  grant  a  writ  of  prohibition  to  prevent  the  circuit  court  from  entertaining 
the  appeal,  holding  that  the  appeal  lies. 

2.  Mandamus  does  not  lie  to  compel  the  county  court  to  probate  a  will 
where  that  court  has  hear.i  testimony  as  to  the  residence  of  the  testator  and 
determined  that  it  had  no  jurisdiction,  the  remedy  being  by  appeal  to  the 
circuit  court. 
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Wm.  Lindsay  and  Humphrey  &  Davie  for  appellants. 

Byron  Baoon,  Barnett,  Miller  &  Barnett  and  P.  B.  Muir  for 
iippellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

Mrs.  Mary  Howard  Preston  departed  this  life  on  the  17th  of 
November  of  the  j'ear  1892,  leaving  a  paper  purporting  to  be  her 
last  will  and  testament  that  was  offered  for  probate  in  the  Jef- 
ferson County  Court,  and  by  one  of  its  provisions  the  Fidelity 
Trust  &  Safety  Vault  Co.  was  made  the  sole  executor. 

The  contestants,  who  were  the  heirs  at  law  of  Mrs.  Preston, 
resisted  the  probate  of  the  will  on  three  grounds:  First,  because 
the  decedent,  at  the  time  of  her  death,  resided  in  the  county  of 
Trimble;  second,  she  was  of  unsound  mind  at  the  time  siie  exe- 
<!Uted  the  instrument,  and,  lastly,  that  it  was  procured  by  undue 
ufluence. 

The  case  was  heard  by  the  judge  of  the  Jefferson  County  Court 
'on  Decemebr  80,  1^92,  upon  evidence  touching  all  the  points  at 
issue,  viz.,  residence,  mental  capacity  and  undue  influence?,  and 
this  judgment  entered:  *'Jt  is  the  judgment  of  the  court  that  the 
legal  resiiicnceof  Mary  Howard  Preston,  at  tlie  time  of  iier  death, 
was  in  Trimble  county,  Ky.,  and  for  that  reason  this  court  has 
no  jurisdiction  to  probate  the  will,  and  the  said  motion  is  over- 
ruled." 

After  this  judgment  was  entered  the  propounders  of  the  paper 
took  an  appeal  to  the  Jefferson  Court  of  Common  Pleas;  and 
after  the  case  reached  that  court  the  contestants,  for  the  pur- 
pose of  questioning  the  jurisdiction  of  the  court,  moved  to  dis- 
miss the  appeal  from  want  of  jurisdiction  on  the  part  of  that  tri- 
bunal to  determine  the  question,  insisting  that  the  remedy  for 
the  propounders  was  not  by  an  appeal,  but  to  apply  to  a  court  of 
superior  jurisdiction  to  compel  the  county  court  by  mandamus 
to  dispose  of  the  case  on  its  merits. 

The  common  pleas  court,  having  tlie  jurisdiction  of  appeals  in 
will  cases,  overruled  the  motion  to  dismiss  tiie  Appeal  taken  by 
the  propounders,  and  the  contestants,  claiming  that  this  action 
on  the  part  of  the  judge  of  the  court  of  common  pleas  was  a  usur- 
pation of  jurisdiction,  tiled  tlie  present  petition  in  this,  the  ap- 
pellate court,  asking  for  a  writ  of  proliibition  commanding  the 
Judge  of  the  court  of  common  pleas  to  cease  entertaining  juris- 
diction on  the  appeal. 

The  right  of  the  contestant  to  this  writ  and  the  exercise  of 
fiuch  a  supervisory  power  by  this  court  is  claimed  to  be  derived 
from  section  lit)  of  the  new  Constitution,  that  provides:  "Said 
court  (the  Court  of  Appeals)  shall  have  power  to  issue  such 
writes  as  may  be  necessary  to  give  it  a  general  control  of  inferior 
jurisdictions!'' 

As  the  court  below  has,  in  our  opinion,  jurisdition  of  the  ap- 
peal, it  is  unnecessary  to  determine  the  power  of  this  court  to 
grant  the  writ.  We  will  proceed,  therefore,  to  discuss  only  the 
right  of  the  propounders  to  an  appeal. 

The  statute  gives  to  the  circuit  courts  (common  pleas  courts 
havinc;  like  jurisdicion)  jurisdicion  of  appeals  fiom  every  judg- 
ment of  a  county  court  admitting  a  will  to  record  or  rejecting  it. 
(General  Statutes,  section  27,  chapter  li;5,   title.  Wills.) 

It  is  not  claimed  this  will  has  been  rejected  on  the  merits,  or 
that  the  judgment  of  the  county  court  rejecting  it  for  want  of 
jurisdiction  would  be  a  bar  to  a  like  proceeding  in  the  Trimble 
County  Court;  but  it  is  contended  the   probate   has   been  denied. 
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and   this   pfives   the   right   to   an   appeal,  and,  if  so,  the  remedy- 
being  ample,  it  affords  a  strong  reason  for  refusing  the  writ. 

The  language  of  the  statute  in  regard  to  appeals  in  will  cases 
does  not  require  before  an  appeal  can  be  taken  that  a  judgment 
should  first  bo  rendered  invalidating  the  paper,  it  is  enough  that 
the  court  to  whom  the  application  is  made  refuses  to  probate  the- 
writing,  whether  for  the  one  cause  or  the  other,  the  will  has  been 
rejected,  and  the  right  to  an  appeal  exists.  The  word  reject 
'means,  as  defined  bj-  Mr.  Wesbter,  **to  throw  away;  to  discard;^ 
to  refuse  to  receive;  lo  refuse  to  grant,  as  to  reject  a  prayer  or 
request."  To  give  the  word  reject  the  technical  meaning  con- 
tended for  by  counsel  for  the  contestants  would  be  to  deny  the 
propounders  a  remedy  when  tlie  offer  of  probate  is  denied  and 
the  jurisdiction  of  the  coun^y  court,  so  far  as  its  decision  goes,, 
ended.  If  application  to  probate  should  be  made  to  the  Trimble- 
County  Cnurt  with  a  decision  adverse  to  the  jurist  jurisdiction, 
the  propounders  would  be  without  remedy.  When  the  case 
reaches  the  circuit  court,  the  judgp  hears  the  testimony  on  the 
question  of  jurisdiction  and  determines  it,  and  if  his  judgment 
should  be  adverse  to  that  of  the  county  court  the  case  will  then 
be  tried  on  its  merits,  and  whether  at  the  same  term  is  for  that 
court  and  not  this  to  determine.  If  the  decision  of  the  judge  ac- 
cords with  that  of  the  county  court  as  to  tlie  jurisdiction*  the 
propounders  on  tliat  issue  alone  can  appeal  to  this  courts  and,  if 
the  case  is  heard  on  the  merits,  either  party  can  also  raise  the 
question,  should  it  conie  to  this  court.  There  is  no  reason  why 
the  case  should  not  be  tried  as  other  cases  on  appeals,  the  court 
first  determining  its  jurisdiciton.  The  case  was  before  the  county 
court  for  judgment,  and  if  that  judgment  is  final  as  to  that  court, 
there  is  no  reason  for  withholding  from  the  circuit  court  the 
power  to  try  the  entire  case,  if,  in  his  opinion,  the  county  court 
had  jurisdiction  to  probate  the  paper. 

It  is,  however,  argued  that  the  judgment  upon  the  question  of 
jurisdiction  was  not  a  final  judgment  or  one  from  which  an  ap- 
peal could  be  taken,  and  the  case  of  Benjamins  Heirs  v.  Dubois, 
118  U.  S.,  — ,  is  referred  to  as  sustaining  this  view.  It  is  said  in 
that  case  that  a  judgment  or  decree  to  be  final,  so  as  to  give  the 
court  jurisdiction  on  appeals  or  writs  of  error  from  the  Supreme 
Court  of  the  District  of  Columbia,  the  judgment  must  be  on  its 
merits.  That  case  has  no  application  to  the  practice  in  this 
State,  as  a])peals  may  be  granted  from  orders  of  dismissal  for 
want  of  jurisdiction  or  for  any  other  cause  where  the  amount  in 
controversy  is  within  the  jurisdiction  of  the  appellate  court. 

The  statute  provides  that  the  appeal  in  will  cases  shall  be  in 
five  years  after  the  judgment  of  probate  or  rejection,  and  this 
would  apply,  in  so  far  as  the  appeal  is  concerned,  to  the  judg- 
ment refusing  to  probate  for  want  of  jurisdiction,  and,  while  the 
limitation  applies  to  the  appeal,  it  would  not  affect  the  right  to 
probate  in  the  court  having  the  jurisdiction,  as  a  judgment  with- 
out jurisdiction  is  a  nullity. 

We  must  deny  the  request  made  for  the  writ. 

(Modified  June  15,  18i;8.) 

The  mandate  has  gone  in  this  case;  but,  the  court  doubting  its 
power  to  issue  the  writ,  if  there  had  been  no  jurisdiction  in  the 
court  bnlovv,  of  its  own  motion  withdraws  so  much  of  the  opin- 
ion as  discusses  the  question  as  to  the  right  of  the  contestants  to 
the  writ.  This  can  not  affect  the  trial  below,  as  the  writ  was  de- 
nied. 
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JACOB,  JR.  V.  HOWARD,  Ac. 
•(Filed  May  6,  1893— Not  to  be  reported.) 

1.  Contingent  remainder— Under  a  devise  to  one  for  life,  remainder  to  his 
descendants  living  at  his  death,  and  if  no  descendants  then  to  bis  heirs,  the 
t)bildren  of  the  life  tenant  t-ake  a  contingent  remainder,  which  may  be  sub- 
jected to  the  payment  of  their  debts. 

2.  Judicial  sales — The  property  consisting  of  city  lots,  and  the  several  lots 
being  indivisible,  the  chancellor,  in  this  action  to  subject  the  contingent 
t>ne  seventh  interest  of  one  of  the  remaindermen,  erred  in  directing  the  com- 
missioner to  sell  the  defendant's  entire  one  seventh  interest  in  each  lot,  if 
necessary  to  pay  the  debt.  The  chancellor,  for  the  protection  of  the  debtor, 
-should  require  the  commissioner  to  first  offer  to  sell  a  less  portion  than  the 
-one  seventh  intei^est. 

Augustus  E.  Wilson,  Polk  &  Hulsewede  and  W.  W.  Thum  for 
appellant. 

A.  C.  Rucker  for  appellees 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Jud^e  Pryor. 

The  appellees,  who  are  creditors  of  R.  T.  Jacob,  jr.,  with  their 
^laim  in  the  form  of  judgments,  filed  I  heir  petition  in  equity  to 
subject  his  contingent  interest  in  certain  real  estate  in  the  city  of 
Louisville,  described  in  the  judgment  directing  its  sale.  Jacob 
appeals  to  this  court,  and  insists  that  the  appellant  had  nothing 
to  sell,  and,  therefore,  the  appellees  got  nothing  by  their  pur- 
tshase. 

The  devise  under  which  the  appellant  acquired  this  interest  is 
a  devise  to  R.  T.  Jacob,  sr.,  for  life,  with  remainder  to  his  de- 
scendants or  heirs,  if  any  such  then  living,  in  the  same  manner 
as  it  would  pass  by  the  law  of  descent,  if  the  land  were  to  de- 
scend from  iiim;  and,  if  no  descendants,  then  to  his  heirs. 

Here  is  a  contingent  remainder,  and  the  interest  can  be  sub- 
jected to  the  payment  of  R.  T.  Jacob,  jr.'s,  debts.  It  seems  that 
H.  T.  Jacob,  sr.,  has  seven  children,  and  tlie  interest  of  the  ap- 
pellant is  the  one-seventh  of  the  lols  to  be  enjoyed  and  possessted 
after  the  death  of  the  life  tenant,  should  R.  T.  Jacob,  jr.,  be  then 
living.  The  interest,  therefore,  of  tl)e  debtor  was  properly  sub- 
jected.  (See  section  21  of  chapter  (53,  article  7,  General  Statutes.) 

This  doubtless  is  valuable  estate,  and  the  contingent  interest 
is  being  sold  for  small  debts,  and  if  purchased  at  the  amount 
-only  of  the  debts,  might  result  in  a  great  sacrifice  of  the  estate 
t)f  the  remainderman. 

The  chancellor  has  directed  his  entire  one-seventh  interest  in 
«ach  lot  to  he  .sold,  if  necessary,  to  pay  his  debts.  This  property 
is  indevisible,  Hnd  no  possession  can  be  delivered;  hut  the  chan- 
•cellor.  to  protect  the  debtor,  should  repuire  the  commissioner  to 
first  sell  or  offer  to  sell  a  less  portion  than  the  one-seventh  inter- 
est in  each  lot.  The  creditor  or  one  desiring  to  purchase  might 
be  wiling  to  pay  the  debts  for  Xh^  one-fourth  or  the  one-half  of 
the  one-seventh* interest  in  one  of  the  lots,  and  in  order  to  ascer- 
tain that  fact,  the  interest  should  be  offered  for  sale  in  that 
manner.  Who  will  pay  the  debts  for  less  than  the  one-seventh 
Interest  should  be  the  manner  of  the  offering.  For  this  reason, 
and  no  other  the  judgment  is  reversed  for  proceedings  consistent 
with  this  opinion. 

There  is  sjome  controversy  in  another  tribunal  about  the  claim 
t)f  Leighton.  If  this  has  been  decided  for  the  appellant  he  should 
be  allowed  to  amend  his  pleadings  and  set  up  that  fact. 
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SUPREME  LODGE  KNIGHTS  AND   LADIES  OF   HONOR  v. 

OWENS,  ac. 

(Filed  May  9,  1893.) 

Trusts — GoDtributioDS  for  cyclone  suflferers— The  supreme  lodge  of  a  ben- 
evolent society  hnvinfr,  In  response  to  a  "distress  cnlT' which  it  had  cent 
out,  received  contributions  from  subordinate^  lodges  for  the  relief  of  the 
families  of  members  of  the  order  who  had  suffered  by  a  cyclone,  it  had  no 
right  to  withhold  from  distribution  any  part  of  the  fund  thus  contributed, 
the  persons  for  whose  benefit  It  was  contributed  having  the  right  to  tbe> 
whole.  And  this  is  true,  although  the  number  of  persons  injuied  and  the- 
extent  of  their  injuries  were  less  than  was  estimated  in  the  call,  there  belnit 
no  such  disproportion  between  the  estimates  made  by  the  uall  and  the  actual 
facts  as  to  amount  to  fraud  or  mistake. 

Humphrey  &  Davie  and  Ja.s.  A.  Beattie  for  appellant. 

L.  N.  Deinbitz  and  E.  S.  Watts  for  appellees. 

Appeal  from  Louisville  Law  and  P^quity  Court. 

Opinion  of  the  court  by  C-hief  Justice  Bennett. 

The  Supreme  Lodge  Knights  and  Ladies  of  Honor  is  an  institu* 
tion  organied  to  promote  benevolence  and  mutual  protection  auci 
assistance.  Besides  the  Suprems3  Lodge,  it  has  a  number  of  sub- 
ordinate lodges. 

On  the  night  of  tl.e  27th  of  March,  IHJK),  the  city  of  Louisville 
was  visited  by  a  terrible  cyclone,  whicli  killed  and  injured  a  great 
many  persons  and  destroyed  and  damaged  a  great  deal  of  prop- 
erty. One  of  the  subordinate  lodges  in  the  city  of  Louisville  waR 
known  as  Falls  City  Hall.  About  125  of  its  members  and  friends 
were  assembled  in  the  hall  that  night  to  transact  the  business  of 
the  order,  and  while  they  were  in  the  hall  for  that  purpose  it  wps 
demolished  by  the  cyclone,  killing,  it  was  supposed,  a])Out  forty 
members  and  injuring  as  many  more. 

On  the  29th  of  the  same  month,  just  two  days  after  the  sad  oc- 
currence, John  T.  Milburn,  the  supreme  protector  and  presiding^ 
officer  of  the  supreme  order,  issued  the  following  distress  call  to 
all  the  other  lodges  of  the  same  order:  "The  sad   but  important 

duty  of  laying  before  you  briefly  the  facts  of  one  of  the  most  un- 
fortunate calamities  tlwit  has  (?v(  r  befallen  our  order  imposes  it- 
self upon  me.  On  the  evening  o-  tlie  27th  of  March,  189(),  a  cy- 
clone visited  the  city  of  Louisvilln,  Ky.,  passing  from  a  louth- 
eastern  portion  in  a  northwestern  direction  a  distance  of  about 
two  miles,  in  width  about  four  squares,  destroying- everything  in 
its  path.  Neither  tongue  nor  pen  can  onvey  a  correct  idea  of  the 
devastation  and  suiTering  that  has  followed  in  its  track. 

"It  is  not  my  purpose  to  enter  into  details,  as  that  wiiich  con- 
cerns you  and  the  members  directly  is  the  misfortune  that  befell 
the  visitors  and  membership  of  Jewel  Lodge,  No.  2,  Knights  and 
Ladies  of  Honor,  which,  at  the  time,  was  in  session  at  the  hall 
between  Eleventh  and  Tw(»iftli  streets,  on  Market  street,  known 
as  Falls  City  Hall,  a  large  three  story  building,  which  is  utterly 
demolished,  and  nearly  everything  and  everybody  in  it  were  vic- 
tims o"  the  calamity.  Jewel  Lodge  room  was  situated  in  the  third 
story  of  the  building.  It  was  an  occasion  on  which  126  to  130  mem- 
bers were  present.  There  were  present  for  initiation  eighteen  can- 
didates.    The  lodge  had  just  gotten  fairly  to  work  when  it  went 
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down  in  a  heap  of  ruin.  All  is  yet  confusion.  A  corps  of  labor- 
ers has  been  engaged,  ever  since  the  accident,  excavating  and  re- 
moving the  debris  and  removing  dead  bodies.  I  can  safely  say 
with  the  committee  whom  I  appointed,  composed  of  supreme 
trustees  (naming  them),  that  no  less  than  forty  members  have 
been  killed  and  nearly  as  many  injured,  leaving  many  families 
and  members  in  sore  distress,  which  can  be  materially  comforted 
and  relieved  by  prompt  assistance    1,  therefore,  place  before  you 

briefly  the  foregoing  facts,  without  attempting  to  give  tin?  details* 
as  i^.  would  require  more  time  and  space  than  tiie  circumstances 
in  this  shape  would  permit,  and  I  call  upon  you  for  aid  and  as- 
sistance to  relieve  the  suffering  of  our  brethren,  their  families 
and  dependents.  Tliis  matter  is  one  that  is  addressed  to  your 
sympathy  and  fraternal  love.  Prompt  and  immediate  action  is 
absolutely  necessary.. and  I  feel  called  upon  to  say  no  more  upon 
the  subject.  The  committee,  before  referred  to,  will  be  con- 
tinued. The  grand  protectors  of  the  several  jurisdictions  will 
please  report  this  call  to  their  subordinate  lodges. 

**Send  all  remittances  to  the  supreme  secretary,  C.  W.  Harvey, 
Indianapolis,  Ind.,  wlio  will  acknowledge  receipt  of  same  in  the 
next  number  of  the  Intelligencer*  and  upon  proper  order  the 
same  will  be  turned  over  to  the  proper  committee  for  disburse- 
ment among  the  members  and  their  familes  in  distress.'' 

It  turned  out  that  instead  of  forty  persons  being  kille(i  only 
twenty- two  were  killed,  and  thirty-six  or  more  were  more  or  less 
injured,  and  several  of  the  injured  persons  afterwards  died  of 
their  injuries. 

Four  thousand  nine  hundred  and  fifty-six  dollars  were  sent  In 
in  response  to  this  call.  The  secretary  kept  back  about  $2,813, 
and  instead  of  sending  it  to  the  committee  covered  it  into  the 
treasury  of  the  supreme  lodge;  and  the  committee  returned  to 
the  secretary  $22  of  the  sum  confided  to  them  for*  distribution 
among  the  members  and  their  families  and  dependents  men- 
tioned in  the  distress  call,  making  $2,841  covered  into  the  treas- 
ury of  the  supreme  lodge.  The  committee  distributed  said  sum 
among  fifty-eight  persons,  filling  the  description  of  the  object  of 
the  bounty  nanied  in  the  distress  call.  The  committee  made  said 
distribution,  and  disbanded  before  the  middle  of  May. 

The  amount  received  under  the  distress  call  was  not  published 
or  made  known  to  the  committee  untii  it  appeared  in  the  Inblli- 
gencer  for  July.  The  said  sulfereis,  feeling  tliat  they  were  en- 
titled to  all  of  the  fund  contributed,  sought  by  negoflation  to 
obtain  the  sum  covered  into  the  supreme  h^dge,  and  falling  to 
obtain  it,  they  bring  this  suit  to  compel  its  surrender  to  the  court 
and  its  d'stributlon  among  them.  The  lodge  contends  that  the 
relief  aL«ked  was  for  the  purpose  of  relieving  the  necessities  of 
the  class  of  persons  named  in  the  distress  call,  resulting  from 
the  injuries  received  by  the  fall  of  the  building,  and  the  com- 
mittee appointed  for  the  purpose  not  only  had  a  discretion  as  to 
how  much  of  the  und  contrll)uted  they  'wojld  expend,  but  the 
proportion  that  each  person  was  entitled  to  receive,  and  that  the 
committee  having  in  good  faith  settled  both  of  these  matters, 
their  judgment  is  final  and  conclusive. 

Now  it  must  be  remembered  that  the  distress  call  did  not  fix 
definitely  the  number  of  killed  and  wounded.  It  was  intended 
as  an  approximation  only,  more  or  less.  If  there  had  been  more 
persons  entitled  to  the  relief,  they  would  have  been  entitled  to 
share  in  the  whole  fund  contributed  for  that  purpose;  if  less,  it 
seems  that  they  would  also  be  entitled  to  the  whole  fund  unless 
the  number  entitled  to  the  relief  was  so  disproportionately  less 
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than  the  number  estimated  in  the  call,  or  their  injuries  so  much 
less  than  estimated,  as  to  amount  to  a  mistalce  or  fraud,  whieh 
%vould  entitle  the  donors  to  a  return  of  at  least  a  proportionate 
part  of  the  money  contributed ;  but  there  was  no  such  mistake 
or  fraud.  The  percentage  below  that  estimate  was  not  unreason- 
able. 

After  describing  the  accident  and  its  effect  the  call  is  made  for 
contributions  for  the  relief  of  the  sufferers  and  their  families. 
The  call  also  states  that  the  remittances  will  be  turned  over  to 
the  propf^r  "committee  for  disbursement  among  the  sufferers 
and  the  r  families  in  distress." 

Now  there  was  a  particular  class  of  persons  described  as  hav- 
ing been  killed  or  injured,  and  contribution  waH  asked  for  the 
relief  of  them  and  their  families,  not  to  the  common  charity 
fund  of  the  lodge;  but  the  appeal  was  directly  in  behalf  of  the 
sufferers  and  their  families,  and  the  contributions  were  to  be 
turned  over  to  a  committee  to  be  distributed  among  them. 

The  contributions  weie  not  to  the  lodge,  to  be  held  by  it  and 
distributed  or  not  as  it  should  sec  proper,  but.  as  said,  to  a 
named  class  of  persons,  to  be  distributed  among  them  by  a  com- 
mittee appointed  by  the  lodge,  according  to  their  nece«5sities, 
caused  by  the  injuries  received  by  the  falling  of  the  building. 

The  contribution  was  made  by  strangers  for  the  specific  pur- 
pose of  relieving  the  necessities  of  a  particular  class  of  persons, 
caused  by  extraordinary  circumstances;  and  it  was  entrusted  to 
the  appellant  for  that  purpose,  and  for  that  purpose  alone.  It 
had  no  right  to  the  fund  except  for  the  particular  purpose  of  dis- 
tributing it  among  the  particular  class  according  to  their  neces- 
sities; and  in  making  <he  distribution  the  appellant  could  not  be 
controlled  by  a  court  of  equity,  for  the  appellant  was  the  trustee 
of  an  express  trust  for  the  purpose  of  making  the  distribution, 
and  if  it  acted  in  good  faith  in  making  it,  its  judgment  con- 
cludf^d  all  parties  toncernc  d. 

Nil)lack,  on   Mutual    Benefit   Societies,  sections   133.  147,  says: 

A  court  of  equity  will  not  undertake  to  interi3ret  a  duty  of  the 
society  or  eonlrol  it  in  distributing  tlie  money  according  to  its 
judgniput  and  discretion  tliat  its  members  hiCve  contributed  *to 
a  common  fund,'  to  l)e  applied  to  the  relief  of  its  members  when 
in  sickness,  want  of  employment  or  other  disability."  (See  also 
Tulpress  v.  African  M.  K."  Church,  48  Pa.,  209,  and  other  cases 
•cited  by  appellant.) 

We  agree  that  where  contributions  are  made  to  the  common 
fund  of  a  society  or  as  a  special  fund,  to  be   used   in   whole  or  in 

f»art  by  it,  at  its  discretion,  for  the  benefit  of  such  members  as 
t  might  sfilect,  or  In  sui^h  ])?oportion  as  it  might  agree,  a  court 
of  equity  can  not  control  its  judgment  either  as  to  the  amount  or 
as  to  the  proportion  of  the  donation  among  the  members.  But, 
as  said,  the  contributors  raised  a  fund  and  placed  it  in  the 
hanfis  of  appellant  as  trustee  for  a  specific  purpose,  and  the 
turstee  was  not  given  the  power  to  pay  the  money  or  withhold  it 
or  a  p'lrt  of  it  at  its  discretion;  but  the  only  discretion  given  it 
was  the  power  to  distribute  it  according  to  the  necessities  of  the 
donees.  It  was  trustee  of  an  express  trust  for  that  purpose  alone 
and  had  no  power  to  withhold  any  parr,  of  the  fund  from  distri- 
bution because  ib  was  not  delegated  to  it.  The  money  was  held 
in  trust  for  the  benefit  of  the  sufferers,  which  was  to' be  distrib- 
uted in  proportion  to  their  necessities  arising  trom  the  injuries. 
The  wliole  was  contributed  for  their  benefit,  and  they,  as  far  as 
the  appellant  is  concerned,  are  entitled  to  it. 

The  contributors   having  before   them  a  substantial  account  of 
the  injuries  caused  by  the  falling  of  the   building  contributed   to 
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the  relief  of  the  sufferers  according  to  their  inclinations,  and 
appellant  can  not  withhold  it. 

The  general  rule  is  that,  in  case  of  contributioos  for  a  specific 
purpose,  the  contributors  may  recover  back  the  surplus  (See 
Kiblack,  supra,  section  150);  but  in  a  case  like  this  the  contribu- 
tions are  made  to  relieve  the  necessities  of  sufferers,  and  the 
Bum  necessary  for  that  purpose  is  to  be  estimated  by  the  con- 
tributors, and  as  the  sum  necessary  for  such  purpose  depends 
upon  the  opinion  of  each  contributor,  there  can  be  no  surplus, 
and  the  contributors  can  not  recover  back  any  part  of  their  con- 
tril>utions  unless  on  the  groud  of  mistake  or  fraud.  But  how  can 
the  appellant  withliold  it  wlien  there  is  no  complaint  by  the  con- 
tributors?   Its  power  as  trustne  does  not  extend  tliat  far. 

Now,  if  A  entrusts  B  witli  a  sum  to  be  distribut^^d  between  C 
and  D  according  to  their  necessities.  B  can  not  withhold  a  i)art 
of  it  upon  the  ground  thjU  the  sum  was  more  than  tlieir  neces- 
sities required,  because  the  nature  of  B's  trust  did  not  authorize 
him  to  make  the  inquiry ;  his  only  trust  duty  was  to  distribute 
the  fund  according  to  the  necessities  o  C  and  D.  The  donor  was 
the  judge  of  the  amount  tliat  he  would  give  for  that  purpose. 
But  it  is  said  tliat  ihe  appellnnt  can  withliold  sucb  part  of  the 
fund  for  the  benefit  of  tiio  contributors  as  it  may  deem  the  neces- 
sities of  the  donees  do  not  require;  and  if  tliey  do  not  call  for  it, 
the  appellant  may  keep  it  and  use  it  for  tho  benefit  of  the  next 
cyclone  sufferes  or  some  other  sufferers.  !f  the  appellant  can 
withhold  a  part  of  it,  wliy  not  all  of  it.  if  it  concludes  that  tlie 
tsondition  of  tlio  donees  does  not  require  it?  And  if  the  donors 
complain  the  appellant  can  say  that,  up<  n  due  deliberation,  it 
concludes  that  they  are  entitled  to  no  pait  of  the  fund,  or  that, 
upon  a  close  and'  careful  calculaton,  they  are  entitled  to  just 
|t3.62V3.  The  balance,  will  be  covered  into  the  treasury  for  the 
beneflt  of  the  contributors,  who  are  scat tf  red  all  over  the  coun- 
try, and  in  all  human  probability  will  never  call;  l)Ut  in  that 
event  tlie  sum  will  be  held  for  the  benefit  c»f  the  next  sufferers. 
To  allow  this  contention  would  open  the  door  wide  c-pen  to  iraud. 
Its  only  duty  was  to  distribute  the  money  according  to  the  equi- 
ties of  the  donees. 

The  judgment  is  affirmed. 


OWINCfS  V.  SMITH. 
(Filed  May  II,  U93-Not  to  be  reported.) 

1,  Vendor  and  vendee— Li  ml  tntlnn — In  this  nrtinn  to  rt'cover  the  purchase 
price  of  land,  as  ttie  defendant;  pr.«ys  for  enforfi'iiiHiU  of  the  cmtrnor.  hy  con- 
veyanoe  to  him  of  the  ]nnd,'thH  Rnutute  of  liniiintions  is  not  a  bar  to  ihe  re- 
tsovery  by  plaintiff,  although  it  would  otherwinn  hitVH  i>eHn  a  l>nr. 

8.  Same  •  Judgment— As  one  who  owned  the  land  jointly  wlih  plaintiff, 
and  joined  with  him  in  the  Bale,  refuRed  to  ui  it^"  in  this  action  hs  I'lnintiff, 
and,  beins  made  defendjint,  staled  in  his  nnswer  that  the  whrln  of  the  pnr- 
Dhase  price  has  lonj?  since  lieen  paid.  It  was  i-rror  to  render  jud);nient  In 
favor  of  plaintiff  for  mon^  than  one  half  the  purchase  price. 

8.  Judicial  sales— It  was  error  to  assume  that  the  lot  was  not  siisceptihie 
tif  advantageous  division,  when  the  only  support  for  it  was  thu  staicmi'Dt  in 
Ihe  petition  to  that  efieot,  whioh  was  denied  in  the  answer. 

Cornelison  &  McKee  for  appellant. 

Appeal  from  Montgomery  Court  of  Common  Pleas. 
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Opinion  of  the  court  by  Judge  Lewis. 

Appellee,  Robt  T.  Smith,  brought  this  action  January  14,  1888, 
to  recover  alleged  balance  unpaid  purchase  money  for  a  lot  sold 
in  1868  by  himself  and  Ooe.  E.  Owings,  joint  owners,  to  appel- 
lants, Milton  Owings  and  Smith  Bondurant,  and  for  sale  of  the 
property  to  satisfy  the  debt.  He  filed  no  note  as  evidence  of 
existence  of  the  debt  sued  on,  nor  does  he  in  fact  state  a  note 
was  ever  executeil  for  purchase  money,  neither  was  the  title 
bond,  if  there  ever  was  one,  before   the  court.     Besides,  Geo.  E. 

Owings.  one  of  the  vendors,  refused  to  unite  In  the  action  as 
plaintiff,  and,  being  made  defendant,  stated  in  his  anwser  that 
the  whole  purchase  price  has  long  since  been  paid. 

ThH  statute  of  limitation  would  have  barred  recovery  if  the  de- 
fendant, Milton  Owings,  had  not  prayed  for  enforcement  of  the 
contract  by  conveyance  to  him  of  tlie  lot.  As  it  is,  the  circum- 
stances and  condition  of  the  parties  tend  strongly  to  show  the 
purchase  money  had  been  paid;  but  as  the  burden  of  proving 
payment  rested  on  defendant,  and  no  evidence  of  the  fact  was 
offered,  we  do  not  feel  authorized  to  say  it  has  been  paid. 

The  statement  was  made  in  the  petition  tiiat  the  purchase  price 
was  the  gross  sum  of  $225,  and  the  lower  court,  without  proof, 
erroneously  assumed  tliat  allegation  to  be  true,  although  it  was 
expressly  denied  by  defendant,  the  statement  of  tlie  answer  be- 
ing that  the  price  was  $225  per  acre,  and  that  tlie  lot  contained 
only  three- fourths  of  an  acre. 

It  was  also  error  to  assume  the  lot  was  not  suscei)tible  of  ad- 
vantageous division,  when  the  only  support  for  it  was  the  state- 
ment in  the  petition  which  was  denied  in  tlie  nnsw<  r. 

We  also  think  the  court  adopted  tlie  wrong  basis  for  determin- 
ing the  amount  due.  Instead  of  fixing  $225  as  amount  of  original 
purchase  price,  three-fourths  only  of  that  sum  should  have  been 
adjudged  the  true  amount;  and  as  (Jeo.  E.  Owings  disclaims  any 
riglit  to  the  purchase  price  upon  the  ground  all  of  it  has  been 
paid,  wliat  appelleee  is  entitled  to  recover,  if  any  thing  at  all, 
should  be  calculated  and  ascertained  thus:  The  amount  of  orig- 
inal purchase  was,  instead  of  $225,  three-fourths  of  th;it  sum,  or 
$165,  one-half  of  wMiich,  or  $82.25,  beloiisred  to  appellee,  from 
which  should  be  deducted  one-half  of  $124,  amount  paid,  or  $62, 
leaving  $22.25  only  now  due  to  appellee,  if  in  fact  ho  is  entitled 
to  recover  any  thing. 

The  jiulgment  is  reversed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion;  and  the  lower  court  may,  with  a 
view  to  justice  and  in  its  discretion,  permit  pleadings  of  either 
party  au.ended  and  proof  taken  by  either. 

Judtre  Hazelrigg  delivered  the  following  response  to  petition 
for  rehearing: 

It  may  be  true,  as  contended,  that  the  courses  and  distances  set 
up  in  (he  plaintiff's  petition  are  not  denied  by  either  pleading 
or  evidence;  and  they  may  arithinetically  embrace  three  roods 
and  twenty-five  poles  of  land,  but  it  is  also  true  that  the  basis 
for  charging  the  defendant  with  anything  undrr  the  contract  of 
purchase  after  his  denial  of  the  contract,  as  alleged  in  the  peti- 
tion, and  in  the  absence  of  all  proof,  is  the  admission  of  the  de- 
fendant himself  that  there  was  three-fourths  of  an  acre.  Taking 
this  as  the  basis,  the  lesult  of  the  calculation,  in  the  manner 
suggtsted  in  the  opinion,  is  that  the  defendant  owes  the  plain- 
tiff the  sum  of  i|22.37io.  if  any  tning,  instead  of  $22.25,  as  mis- 
takenly stated  in  the  opinion. 

However,  as    we   supposed    that   t!ie   lower  court  might,  in  its 
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discretion,  and  in  the  interest  of  justice,  allow  additional  prepar- 
ation, the  calculation  was  more  by  way  of  illustration  than  to  fix 
accurate  results.  Also  all  accounts  for  interest  was,  therefore* 
omitted.  This  the  plaintiff  should  have,  if  upon  final  determi- 
nation he  shows  himself  entitled  to  anything.  As  the  case  stands, 
the  plaintiff  is  entitled  to  one-half  of  $168.75,  with  interest  froi» 
March  13,  1868,  less  $12  as  of  that  date,  and  less  $50  as  of  Febru- 
ary 1.  1870. 
Petition  overruled. 


CHESAPEAKE   &   OHIO  RAILWAY   CO.,  &c.    v.   MULLINS^ 

(Filed  May  17,  1893.) 

MuDloipal  jrovernment— Constrncblon  of  sidewalks— Notice— Uoder  |>ar- 
tioalar  ordinance  of  the  city  of  CovlnRton  a  contractor  was  entitled  to  a  liei^ 
on  the  property  of  the  appellant  for  the  cost  of  conRtriiorlnfj  sidewalk  abot- 
ting  thereon,  the  owner  of  the  property  having  failed  to  construct  saine^ 
The  pa^^sage  and  publication  of  the  ordinance  furnished  the  owner  with  oon^ 
struotive  notice. 

Hallam  &  Myers  for  appellants. 

D.  A.  Glenn  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  city  of  Covington,  by  ordinnnce,  ordered  the  construction 
of  a  sidewalk  in  front  of  the  appellant's  property.  The  appel- 
lant having  failed  to  construct  the  sidewalk,  it  was  constructed 
by  the  appellee  as  contractor.  He  now  sues  the  appellant  for 
the  price  of  construction  and  for  an  enforcement  of  a  lien  on  the 
property. 

By  section  1  of  the  act  to  amend  the  city  charter,  approved 
April  28,  1884,  it  is  provided,  in  substance,  tiiat  the  city  of  Cov- 
ington shall  have  authority,  by  ordinance  or  resolution,  by  a 
vote  of  a  majority  of  the  board,  without  the  petition  or  consent 
of  the  property  owners,  to  order  or  cause  the  construction  of  the 
sidewalks  of  any  street  or  any  part  thereof,  etc.,  within  the  city^ 
in  such  manner  and  with  such  material  as  it  may  deem  best.  It 
shall  have  authority  to  assess  the  costs  of  such  construction^ 
etc.,  against  the  lots  or  part  of  lots,  etc.,  in  front  of  Mhich  the 
sidewalk  is  constructed  or  repair*  d,  etc.,  and  a  lien  is  given  on. 
the  lots  or  parts  of  lots  for  the  contract  price,  which  phaJl  attach 
from  the  time  of  tlie  passage  of  the  ordinance  or  resolution,  and 
which  may  be  enforced  by  the  contractor  or  the  city  of  Coving- 
ton: Provided,  That  the  owners  of  said  lots,  etc.,  foV  tlie  period 
of  fifteen  days  after  the  passage  of  the  ordinance  or  resolution* 
shall  iiave  the  privilege  of  doing  the  work  in  the  manner  pro- 
vided by  the  council. 

Does  the  city  charter  require  actual  notice  to  the  property 
owners  before  the  ciry  can  construct  the  sidewalks  and  charge 
the  property  with  the  expense  of  it?  The  section  above  referred 
to  certainly  does  not  require  actual  notice  to  the  owners  of  the 
property.  The  section  repeals  the  amendment  of  1882  requiring 
actual  notice  to  be  given  to  the  property  holders.  Is  it  neces- 
sary that  the  property  owners  should  have'  actual  or  constructive^ 
notice  before  subjecting  their  property  to  the  burden  of  construct 
ing  sidewalks,  etc.?  We  think  that  actual  or  constructive  notice- 
is  necessary. 
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The  State  has  the  right  to  confer  upon  the  towns  and  cities  the 
rifjfht  of  local  government  and  to  confer  upon  them  such  police 
powers  as  are  necessary  for  their  health,  comfort,  convenience, 
prosperity  and  happiness.  Their  powers  and  rights  are  granted 
»na  regulated  in  their  respective  charters;  their  power  to  bur- 
den the  property  within  their  limits  and  malje  it  contribute  to 
their  purposes  is  given  by  their  charters,  which  usually  provide 
tor  giving  the  owners  of  the  property  notice,  either  actual  or 
constructive,  before  taking  it  for  such  'purposes.  Actual  notice 
IS  such  notice  as  is  required  to  be  given  in  some  particular  way 
to  each  owner.  Constructive  notice  is  such  as  results  from  some 
public  act  required  to  be  done  publicly  and  in  a  particular  man- 
ner and  of  which  the  owners  of  the  property  upon  which  the  bur- 
dens are  imposed  are  required  to  take  notice.  Here  the  charter 
authorized  the  city  of  Covinjifton,  by  ordinance  or  resolution,  to 
make  the  abutting  property  pay  the  expense  of  constructing  side- 
walks^ etc.  There  is  no  complaint  that  the  ordinance  in  refer- 
ence to  the  construction  of  th(3  sidewalks  in  controversy  was  not 
ID  every  respect  regular,  and  published  in  conformity  to  the 
requirement  of  the  charter,  thus  making  it  a  complete  construct- 
ive notice  to  the  appellant  that  its  property  was  required  to  bear 
the  expense  of  constructing  the  sidewalk,  and  which  is  all  that 
is  required  by  the  charter. 

The  judgment  is  affirmed. 


CONNER  V.  COX,  Ac. 
(Filed  May  17,  1893— Not  to  be  reported.) 

Parti  Mod— In  particular  case,  although    tho  proof  shows   that  the  land  Is 
indivisible,  yet  as  It  is  further  shown   i.hat  the  interest 'of  appellant  can  be 
allotted  to  him  without  injury  to  the  interfsts  of  the  other  joint  tenants,  the 
'Qourfi  should  allot  his  interest  to  hiui. 

O.  S.  Fulton  for  appellant. 

Ben  Johnson  for  appellees. 

Appeal  from  Nelsun  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pr3'or. 

This  is  a  case  involving  the  right  to  a  sale  or  partition  of  a 
tract  of  land  containing  165  acres.  The  interest  of  the  appellant 
is  the  one-twenty-seventh  of  the  entire  tract,  and  it  is  evident 
from  the  testimony  that  the  land  is  indivisible,  and,  while  this 
is  so,  it  by  no  means  follows  that  the  interest  of  the  appellant 
oan  not  be  allotted  to  him,  and  under  the  circumstances  of  this 
case  it  is  plain  tliat  tliis  sliould  be  done. 

He  owns  a  tract  of  140  acres  of  land  adjoining  the  tract  of  land 
nought  to  be  divided,  and  his  tract  on  the  one  side  is  surrounded 
by  the  land  jointly  owned.  His  iiouse  stands  near  the  Bards- 
town  and  Louisville  turnpike,  and  tliere  is  a  small  strip  of  the 
land  to  he  divided,  lying  between  his  house  and  the  turnpike, 
and  if  his  interest  is  allotted  to  him  it  gives  him  an  outlet  on  his 
own  land  to  the  turnpike,  and  this  can  be  done  without  materi- 
ally injuring  the  balance  of  the  tract  for  sale  or  otherwise. 

The  diagram  filed  with  the  record  or  brief  of  counsel  and  in- 
serted in  this  opinion   will   show   the   hardship  on   the  appellant 
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and  the  injustice  of  an  order  compelling  the  appellant  to  sell  his 
interest  for  the  common  benefit  of  the  joint  tenants,  when  an 
alllotment  to  him  of  his  interest  would  work  no  injury  to  them 
and  result  in  such  a  convenience  to  those  living  on  his  home 
tract.     The  diagram  is  here  shown: 
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BARDSTOWN  &  LOUISVILLE  TURNPIKE. 


About  85  acres. 


DIAGRAM. 


If  the  land  between  the  house  and  the  turnpike  is  more  valu- 
able than  the  rest  of  the  land,  then  it  is  proper  to  give  the  appel« 
lant  less  land,  and  no  injury  can  result  to  any  one  of  the  parties 
in  interest.  While  the  testimony  shows  the  land  can  not  be 
divided,  it  also  appears  that  the  allotment  to  the  appellant  of  his 
interest  can  be  readily  made. 

There  is  some  proof  conducing  to  show  some  agreement  by 
which  the  vendor  of  Conner  was  to  have  an  outlet  to  the  pike 
by  surrendering  part  of  what  is   now   the   Conner   tract,  but  na. 
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such  statement  is  found  in  any  pleading  or  issue  made  on  that 
'^uhject;  nor  does  the  testimony  really  show  that  any  binding 
agreement  that  could  be  enforced  was  ever  entered  into  by  either 
Oonner  or  his  vendor. 

This  oase  will  have  to  be  reversed,  with  directions  to  have  the 
appellant's  share  allotted  to  him  fronting  the  turnpike,  so  as  to 
^ive  him  the  ground  between  the  house  and  the  turnpike,  and  in 
making  the  allotment  thereof  Conner  should  be  controlled  by  the 
value  of  the  land  allotted;  if  worth  more  per  acre  than  the  bal- 
ance, the  appellant  must  take  less  land.  The  balance  can  then 
be  sold. 

Judgment  reversed  and  remanded  for  proceedings  consistent 
"With  this  opinion. 


HANEY,  &c.  V.  BARNEY,  &c. 

(Filed  May  18,  1893— Not  to  be  reported.) 

Estoppel— Where  a  n)ort^a«ee  consented  that  the  mortgagor  might  ooDvey 
%o  his  grandson  a  small  part  of  the  mortgaged  land,  and  the  grandson  en- 
tered upon  the  land  thus  nonveyed  to  him  and  erected  improveme  its,  and  at 
•ihe  sale  of  the  mortgageil  property,  in  an  action  to  enforce  the  mortgaged 
lien,  that  part  of  the  land  was  excluded  from  the  sale  by  the  diitc  ion  of  the 
mortgagen,  who  became  the  purchaser,  the  mortgagee  and  tho  e  claiming 
under  a  voluotary  conveyance  from  him  are  now  estopped  to  claim  that  part 
t)f  the  land  thiis  excluded  from  the  sale,  although  it  was  include  1  in  the 
commissioner's  deed;  and  although  tpsrimonyas  to  theexclusion  of  this  part 
of  the  laud  from  the  sale  contradicrs  the  record  of  the  sale  by  the  oommis- 
sioner  and  the  commissioner's  deed,  it  is  competent,  as  sustainiog  the  de- 
fense, that  prior  to  the  sale  the  mortgagee  consented  to  the  making  of  the 
^eed  by  the  mortgr.gor  to  his  grandson. 

E.  F.  Dulin  for  appellants. 

R.  C.  Burns  and  Frank  Ghinn  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Marcus  Williams  mortgaged  certain  lands  to  one  Fisher  to 
\secure  tlie  latter  in  a  certain  indebtedness.  The  mortgage  was 
foreclosed,  and  Fisher  houglit  the  land,  and  the  sale  was  con- 
firmed on  the  I2th  of  December,  1885.  Fisher  caused  the  deed  t(» 
the  land  to  be  made  to  his  daughter,  Manda  Haney,  and  her 
children  as  a  gift  from  him. 

On  the  10th  of  November,  1880.  Williams  conveyed  one  acre  and 
twenty-eie:ht-one-hundredths  of  an  acre  of  this  nioitgagt^d  land 
to  his  grandson,  Marcus  L.  Ji:i.nie.v,  and  the  deed  was  lodged  for 
record.  This  small  part  of  the  land  was  in  the  possession  of 
Barney  when  Fisher  purchased  under  his  mortgage,  and  when 
the  deed  was  made  to  Mrs.  Hanoy  and  her  children  and  his 
mother,  Mrs.  Davis  (Barney's  mother),  erected  a  liouse  on  the 
small  ptiip  of  land  and  made  other  improvements. 

Mrs.  Haney  and  her  children,  ascertainina:  that  tiie  deed  made 
to  her  by  tiie  commissioner  at  the  instance  of  Fisher  embraced 
this  land,  brought  an  action  of  ejectment  to  recover  it.  The  ap- 
pellees, Mrs.  Davis  and  her  son,  Barney,  answered,  setting  forth 
title  frojn  Williams  and  alleging  tiiat  the  mortgagee.  Fisher, 
consented  that  Williams,  who  was  the  real  owin.'r,  should  convey 
this  land  to  iiis  grandson.  This  was  denied  and  proof  heard  that 
is  now  maintained  was  incompetent.     Fisher  had  only  an  equity 
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by  reason  of  his  mortgage,  and  consenting  tliat  Williams  should 
convey  the  absolute  title  to  this  one  acre  of  land  to  his  grandson 
and  the  possession  delivered  and  improvements  made  upon  it,  is 
estopped  either  by  himself  or  his  vendees  from  asserting  title. 
The  proof  shows  the  agreement  between  Williams  and  Fisher, 
and  further  that  this  lot,  when  the  land  was  being  sold,  was  ex- 
cluded from  the  sale  by  Fisher's  consent  and  direction,  and  the 
proof  is  uncontradicted  on  this  point,  and  the  only  question 
made  is  as  to  its  competency.  There  may  be  evidence  in  this 
record  as  to  what  Williams  said  that  sholud  have  been  excluded, 
but  the  testimony  to  the  effect  that  Fisher,  the  mortgagee,  con- 
sented that  Williams  should  make  his  grandson  a  deed,  and  that 
it  was  made  and  lodged  for  record  and  was  not  includetd  in  the 
sale  of  the  mortgaged  lot,  was  competent  and  works  an  estoppel 
on  both  Fish«r  and  his  vendees. 

It  Is  said,  however,  that  proof  of  the  exclusion  of  this  strip  of 
land  from  the  sale  contradits  the  record  of  the  sale  by  the  com- 
missioner and  the  deed  to  Mrs.  Haney  by  the  consent  of  Fishor. 
It  is  competent  as  sustaining  the  defense  that,  prior  to  the  sale 
or  the  making  of  the  deed  to  Fisher,  the  latter  consented  to  the 
execution  of  the  deed  to  Barney.  It  is  also  unreasonable  to  sup- 
pose that  Mrs.  Davis,  the  mother  of  Barney,  would  take  posses- 
sion of  this  one  acre  of  land  with  no  improvement  but  a  rail 
fence  around  it  at  the  time  the  deed  was  made,  and  proceed  to 
build  and  make  other  improvements  upon  it  with  the  mortgages 
upon  it  held  by  Fislier  unless  there  was  some  understanding  in 
regard  to  her  possession  or  that  of  her  son. 

That  there  was  such  is  uncontradicted,  and  the  judgment  is 
now  affirmed. 


BRECKINRIDGE  CO.  (LIMITED)  v.  HICKS. 

(Filed  May  20,  1893.) 

Failure  of  master  to  comply  with  promise  to  repair— Risk  assumed  by  ser- 
vant—Where  the  iDascer  is  nutifltid  tiy  che  SHivanC  of  a  cJefecc  in  the  appli* 
anoefl  or  premises  furnished  for  ttie  servant's  use  and  proniisps  to  remedy  the 
defeoc,  the  servant*,  by  continuing  in  the  niHster^s  servi-.-e  tor  a  reasonable 
time  after  the  promif^e  to  repair,  does  not  assume  the  risk,  and  if  by  reason 
of  the  defect  he  is  injured  within  that  time  the  master  Is  liable.  The  ser- 
vant assumes  the  risk  only  where,  with  knowledge  of  the  defect,  he  oon- 
tlnnea  in  his  work  without  any  promise  upon  the  part  of  the  master  to  re- 
pair, or  where,  although  the  master  has  promised  to  repair,  such  a  length  of 
time  has  elapsed  sinco  the  promise  was  made  tiat  the  servant  has  no  right 
to  believe  that  the  master  intends  to  comply  with  his  promise. 

A  miner  called  the  attention  of  the  "mining  bo.ss**  to  loose  rock  in  the 
roof  of  the  room  where  he  was  at  work  and  the  "boss"  promised  to  send  in 
timbers  for  the  purpose  of  pruppiug  the  roof.  The  attention  of  the  "boss" 
was  called  to  the  matter  a  second  time  and  he  said  he  had  forgotten  it.  Two 
days  after  the  original  promise  hy  the  ''boss"  lo  repair  tbe  miner  concluding 
the  props  would  not  be  sent  in,  resolved  for  that  reason  to  quit  work,  and  as 
he  was  leaving  the  mine  a  rook  fell  upon  him,  crippling  him  for  life.  Held 
—That  the  master  is  liable. 

Bullitt  &  Shield  for  appellant. 

Fairlfcigh  &  Straus  and  David  R.  Murray  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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The  appellee,  Hicks,  in  working  the  mines  of  the  appellant^ 
received  a  serious  personal  injury,  by  the  falling  of  a  stone  upon 
him  from  the  roof  of  the  quarry  or  mine,  while  in  the  employ  of 
the  company,  and  lias  recovered  $4,000  in  damages  on  the  ground 
that  the  injury  resulted  from  the  negligence  of  the  company's 
employes. 

In  ordei  for  the  protection  of  minprs,  and  to  prevent  such  in* 
juries  from  falling  stones,  the  roof  above  the  miner  is  supported 
by  props  that  aie  furnished  by  the  cumpany,  and  where  the  dis- 
tance under  the  mines  from  the  entry  is  considerable,  these  propa 
are  hauled  in  by  cars  tiiat  are  used  in  bringing  out  the  coal. 
Sometimes  the 'miners  themselves  carry  the  props  on  their  shoul- 
ders to  the  places  wanted,  but  the  evidence  m  tiiis  case  con- 
duces to  show,  and  without  contradiction,  that  it  is  the  duty  of 
the  company  to  furnish  them  at  the  place  designated  or  deemed  . 

necessary  for  their  use.  j 

The  appellee  and  his  fellow-laborers  were  experienced  miners,  j 

and  apprehending  danger,  or  thinking  there  was  a  necessity  for  \ 

props  where  thsy   were  at   work,  had   laid  out  timbers,  such   a^ 
they  wanted  to  use  as  props,  and  marked  tiiem  so  as  those  whose  . 

dutv  it  was  to  bring  them  in  would  have  no  difficulty  in  getting  ) 

such  props  as  tliey  wished. 

The  haulers,  as  they  are  termed,  were  told  several  times  ta 
bring  them  in,  but  failed.  The  mining  boss  had  been  in  the  room 
where  this  appellee  was  at  work  two  days  before  the  accident, 
and  his  judgment  consulted  as  to  the  danger.  He  was  shown 
some  loose  stone  in  the  roof  over  the  road,  and  wanted  the  work^ 
men  to  brace  it,  and  was  told  it  would  cost  no  more  to  take  it 
down,  Hicks,  appellee,  remarking  that  they  could  not  get  tim- 
bers to  brace  their  room  up,  or  roof  above,  much  less  the  road- 
way.    The  boss  then  promised  to  send  timbers  in. 

The  very  day  of  the  accident  the  employes  or  haulers  were  told 
to  bring  the  timbers  in  by  Hicks;  and  Dickerson,  who  was  at 
work  with  Hicks,  says  they  were  told  every  day.  This  boss  was. 
told  a  day  or  two  before  the  injury  that  the  props  ought  to  be 
sent  in,  and  his  reply  was:  **Damn  it;  I  forgot  it." 

Hicks  and  Dickerson  were  the  only  ones  working  in  the  room 
at  the  time  of  the  injury,  and  fliiding  that  no  i^rops  would  be 
sent  in  resolved  to  quit  work,  and  in  l*^aving.  Hicks  liaving  gone 
into  one  corner  of  the  ruom  for  oil  to  fill  his  lamp,  in  returning 
this  rock  fell  upon  him,  crippling  him  for  life. 

Dickerson  says  it  was  not  the  rock  above. their  iieads  where 
they  had  been  digging,  and  if  the  testimony  of  these  witnesses 
is  to  he  credited  it  is  evident  that  the  per.sonal  injury  resulted 
from  the  neglect  of  the  defendants'  employes. 

We  have  given  the  testimony  for  the  appellee  bearing  on  the 
main  question,  all  of  which  is  in  effect  controverted  by  the  testi- 
mony for  the  appellant,  and  the  sole  question  in  this  case  is, 
should  the  court  have  instructed  the  jury  to  find  for  the  defend- 
ants? 

A  peremptory  instruction  was  based  on  the  idea  that  this  ap- 
pellee, knowing  the  danger,  voluntarily  continued  his  work,  in  a 
place  where  he  knew  or  must  be  presumed  to  have  known  that, 
he  was  in  danger  of  great  bodily  harm. 

The  cases  of  Sullivan's  Adm'r  v.  The  Louisville  Bridge  Co.,  9 
Bush,  SI,  and  Bogenschutz  v.  Smith,  84  Ky.,  330,  as  well  as 
other  similar  cases,  aie  relied  on  as  sustaining  this  doctrine. 
The  doctrine  contended  for  is  well  understood,  and  if  the  testi- 
mony for  the  appellee  brings  this  case  within  the  rule,  then  the- 
verdict  below  should  have  been  for  the  defendant. 
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In  Sullivan's  Adm'r  v.  The  Louisville  Bridge  Co.,  there  were 
two  planks  placed  side  by  side  from  a  barge  filled  with  stone  to 
a  crib,  into  which  the  stone  was  being  placed.  The  workman 
used  the  plank  in  carrying  the  stone' for  days,  making  no  com- 
plaint, and  finally  fell  oif  the  plank  and  was  drowned.  He  knew 
the  danger,  saw  what  he  had  to  stand  on,  made  no  complaint, 
and  after  his  death  it  was  insisted  that  proper  protection  to  his 
person  had  not  been  afforded  by  his  employer.  This  court  said 
be  voluntarily  placed  himself  in  the  position  from  which  he  fell, 
knew  the  danger,  and  by  the  exercise  of  proper  care  might  have 
avoided  it. 

The  same  question  arose  in  Bogenschutz  v.  Smith.  84  Ky.,  330,. 
and  in  Hughes  v.  B'ciilroad  Co.,  IB  Ky.  Liw  Rep.,  72. 

It  will  be  assumed  in  this  case  that  both  the  employer  and  em- 
ploye knew  of  the  danger,  or  frojn  the  facts  had  the  right  to  ap- 
prehend it;  then  the  question  arises:  Did  Hicks  waive  the  dan- 
ger and  voluntarily  assume  to  work  without  looking  to  the 
employer  for  these  props?  If  Hicks,  knowing  the  danger,  con- 
tinued in  his  work  without  complaint,  or  rather  without  requii- 
ing  of  his  superior  to  provide  these  props,  then  he  can  not 
recover;  and  this  is  the  rule  recognied  by  the  cases  to  which  our 
attention  has  been  called  by  counsel  for  the  appellant. 

Suppose,  however,  the  superior  is  notified  of  the  danger  and  the 
necessity  for  these  props,  and  promises  to  furnish  them  in  a  reas- 
onable time,  then  the  workman  may  continue  his  work,  and  will 
not  be  adjudged  to  have  waived  the  right  of  exactiner  this  duty 
of  his  superior  by  remaining  tills  reasonable  time  in  the  service. 

This  is  thp  dtiCtrine  of  all  ihe  text-books  with  reference  to 
machinery  and  the  appliances  to  be  used  by  the  laborer  in  the 
discharge  of  his  duties.  (Beach  on  Contributory  Negligence, 
page  372. ) 

This  court  said,  in  Bogenschutz  v.  Smith,  "but  generally,  if  a 
servant  knows  that  the  machinery  or  material  lurnished  him 
for  work  is  defective  and  unsafe,  or  that  the  premises  where  he 
iabors  are  dangerous,  and  he,  without  complaint  or  promise  from 
the  master  of  a  change,  continues  to  use  them,  he  must  be 
deemed  to  have  waived  any  claim  against  the  master  by  reason 
of  the  injury.'' 

TIjo  ordinary  risk  and  danger  in  this  kind  of  labor  the  appellee 
assumed  when  he  undertook  the  work,  and  while  the  danger  may 
be  anticipated,  either  with  or  without  supporting  the  roof  above^ 
where  the  laborer  continues  to  discharge  his  duties  for  a  few 
days,  believing,  and  having  the  right  to  believe,  that  the  support 
required  will  be  furnish(>d  him,  there  seems  to  us  to  be  no  valid 
reason  for  determining  that  such  conduct  is  a  waiver  of  the  right, 
of  recovsrj'  when,  if  the  superior  had  complied  with  his  promise, 
DO  injury  would  have  been  Inflicted. 

The  course  pursued  by  the  appellee  was  rational,  and  under  the 
belief  that  all  danger  would  be  averted  by  a  compliance  by  thn 
boss  with  tlie  promise,  and  when  he  saw  that  danger  was  actually 
impending,  was  leaving  to  avoid  it  when  the  stone  fell.  Tha 
right  of  recovery  exists  if  the  testimony  of  the  appellee  and  hia 
co-workman  is  to  prevail. 

Judgment  affirmed. 


CHRISTIAN  V.  ROSE,  &c. 
(Filed  May  20,  1898— Not  to  be  reported.) 

Mistake  io  deed  of  partition— In  this  action  to  reform  one  of  several  deeda 
of  partUioD  upon  the  ground  that  600  acres  of  land  allotted  to  plaiotlfl  in 

vol.  15  - 10 
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the  division  were  omitted  from  her  deed  by  mistake,  tlie  evidence  la  suffloieot 
to  eo title  plaintiff  tu  the  relief  sought. 

Jiifin  L.  Scott  &  Son,  l^re  &  Adams  and  Win.  J.  Hendriok  for 
appellant. 

Wm.  H.  Holt  for  appellees. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  tlie  court  by  Chief  Justice  Bennett. 

Allen  Christian  died  in  October,  1886,  intestate,  leaving  the  ap- 
pellant, who  was  his  wife  by  second  marriage,  his  widow,  and 
two  daughters,  Mrs.  Mary  Rose  and  Mrs.  Hetsy  Brashears,  by  his 
first  mariage,  as  the  legal  representativi\s  of  his  estate,  which 
consisted  of  considerable  land,  personal  property,  cash  and  cash 
notes.     There  were  no  debts  against  the  estate. 

Mr.    Adkins  qualified  as  administrator  of  the  estate;  but  not 

long  after   his  qualification   the   appellant,   Margaret  Christian, 

and  the  appellees,  Mrs.  Rose,  Mrs.  Brashears  and  their  husbands, 
agreiHl  to  pay  tlie  administrator  off  and  dismiss  him  and  *' divide 
the  estate  in*  three  equal  parts,  and  the  said  widow  aforesaid  is 
to  take  choice  oT  one-third  of  the  real  estate,  and  the  notes  now 
on  hand  are  to  be  divided  by  the  commissioners  who  divide  the 
land.'' 

The  agreement  was  reduced  to  writing  on  the  8th  of  November, 
1S(S(?,  and  signed  by  all  the  parties  by  making  their  marks,  except 
AVm.  .1.  Rose,  husband  of  Mary  Ann  Rose,  who  signed  his  name 
l)y  writing. 

En^h  of  said  parties  selected  a  commissioner  to  divide  said 
estate,  to  wit:  \V.  V.  Lusk,  Wm.  B.  Campbell  and  Kelly  Hogg, 
wlio  met  on  the  28d  of  November,  1886,  and  divided  the  cash 
notes,  cash  and  other  personalty  into  three  equal  parts,  and  the 
ai)i)ellees  agreed  to  the  division  and  each  accepted  their  respec- 
tive parts. 

On  the  same  day  and  year,  November  28,  1886,  each  party,  as 
is  alleged,  signed  and  acknowledged  a  deed  to  a  ihird  of  the  land 
as  set  a[)art  to  the  other  in  the  division,  which  deed  was  duly  re- 
corded. The  appellant's  deed  conveyed  to  he  •  a  fee  simple  title. 
It  seejns  tliat  the  commissioners,  bv  the  direction  of  said  par- 
ties, did  not  divide  all  of  the  land,  but  left  some  waste  laud, 
which  was  to  be  held  in  common  Each  party  took  possession 
of  the  land  allotted  to  him.  In  1889  the  appelfant  brought  this 
suit  to  reform  the  deed  made  to  hpr  upon  the  ground  of  mis- 
take, consisting  in  tlie  fact  of  leaving  out  of  ner  deed  500 acres  of 
land  allotted  to  her  in  the  division.  The  appellees,  the  daugh- 
ters and  their  husbands,  defenderl  the  action  upon  the  ground 
that,  first,  the  land  was  not  left  out  of  the  deed  by  mistake; 
second,  that  they  did  not  sign  or  acknowledge  said  deed;  third, 
that  the  agreement  of  the  29th  of  November  was  that  the  appel- 
lant was  to  have  one-third  of  the  land  for  life  only. 

Now  as  to  the  third  proposition:  Was  the  appellant  to  have 
only  a  life  e^state  in  the  land?  The  written  agreement  of  the  9th 
of  November,  1886,  says  that  the  real  estate  and  the  personal 
estate  are  to  be  divided  into  three  ©qual  parts,  and  the  appellant 
and  the  appellees  were  each  to  take  •\  part. 

Mr.  Adkins,  the  administrator,  and  Mr.  Craft,  the  county  clerk, 
who  took  the  ackno\yledgment  of  the  parties  to  the  writing,  say 
that  it  was  agreed  between  all  the  parties,  on  occasion  of  writing 
the  paper,  that  the  appellant    was   to   take  a  child's  part  of  all 
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• 

«f  the  estate.    Mr.  Lusk  nays  that  was  his  understanding  at  the 

time  the  division  was  made,  and  other  persons  say  that  they  heard 

the   appellees  say  the  same  thing.      It  seems  to  he  clear,  very 

t;Iear,  that  such  was  the  agreement. 

Second.  Did   the  appelle9s  sign   and  acknowledge   the  deed  to 

the  appellant?  Now.  wliile  Hogg  states  tliat  he  did  not  agree  to  a 

division  of  the  land,  and   that   no  division   was  made,  the  other 

two  commissioners,  Messrs   Lusk   and    Campbell,  are   equally  as 

positive  that  a  division  was  made,  and  agreed  on  by  themselves, 
Mr.  Hogg  differing  about-  where  one  or  more  of  the  division  lines 
should  be  run.  Mr.  Lusk  says  that  lie  drew  up,  in  part  at  least, 
tho  (I'^eds  of  division,  and  that  the  appeilcn^s,  Mrs.  Rose  and  Mrs. 
iira«^hear«  and  fhoir  husbands,  requested  him  to  sign  their  names 
to  the  deed,  and  they  made  their  marks,  etc. 

The  appellees,  Mrs'.  Rose  and  Mrs.  Rrasliears,  both  positively 
deny  that  they  requested  Mr.  Lusk  to  siirn  their  names  to  the 
tleeds  or  thnt  they  made  their  marks;  or  that  their  husbands 
authorized  iiim  to  siti^n  their  names;  and  some  other  persons  who 
were  present  say  that  they  did  not  hear  the  appellees  request 
Lusk  to  sign  for  them,  and  one  says  that  Mrs.  Rose  and  husband 
had  left  tlie  place  before  the  time  for  signing  had  arrived.  On 
the  other  hand,  as  just  said,  Mr.  Lusk  says  that  they  did  request 
liim  to  si-i:n  their  names,  and  then  they  made  their  marks.  The 
appellant  says  the  same  thing. 

Polly  (Christian,  colored,  says  that  she  was  present  and  the  ap- 
pellees requsted  Lusk  to  sign  for  them,  and  they  made  their 
marks.  Mr.  Cornett  says  that  he  was  present  when  said  deeds 
were  made,  and  that  t!ie  names  of  Mrs.  Rose  and  others  were 
signed  by  Mr.  Lusk  by  theii  request. 

It  is  true  the  appellees  prove  by  some  witnesses  that  Mr.  Cornett 
was  not  there  at  that  time;  but  others  say  he  was  there  at  the 
time.     Hf»  lias  no  inteiest  in  the  matter. 

Joseph  Christian  says  that  he  was  present  and  Mr.  Lusk  signed 
the  name  of  Mrs.  Rose  by  her  direction,  and  she  made  her  mark. 
He  also  states  1  hat  he  heard  her  acknowledge  the  deed  before 
the  deputy  clerk. 

Davis  Fields  says  that  Wm.  J.  Rose  admitted  thnt  they  (the 
«»ppollees)  liad  made  the  appellant  a  deed,  but  that  the  500  acres 
were  left  out;  l)ut  th'\t  it  ought  to  have  been  deeded  to  her. 

In  the  division  a  tract  (^f  land  lying  on  Leatherwood  creek  was 
allotted  to  Mrs:.  Rose  and  included  in  the  deed  to  her;  and  Robert 
H.  Brashears  says  that  he  bought  said  land  from  Rose  and  wife 
;i:toi'  the  division,  and  they  referred  to  it  as  the  land  that  had 
1)  MMi  allotted  to  them  in  the  division  and  all  had  made  deeds, 
und  that  he  had  heard  all  the  parties  say  the  same. 

It  is  also  said  by  Wm.  R.  Brahsears  that  his  name  as  a  witness 
to  the  deed  to  the  appellant  is  a  forgery;  but  Mrs.  Collins  and 
her  daughter  both  swear  that  he  told  them  that  he  and  another 
|jerson  were  witnesses. 

Xow  it  is  an  uncontroverted  fact  that  all  the  parties  agreed  to 
have  a  division  of  all  the  estate  into  thirds,  each  to  take  a  third; 
and  the  personalty  was  divided  and  each  took  his  share.  The 
weight  of  th^  evidence  is  that  the  land  was  divided,  and  deeds 
were  signed  and  acknowledged  to  each  party  by  the  others  for 
his  third  of  the  la;n.d,  and  each  took  possession  of  the  land  under 
«aid  deeds,  apd  has  held  and  disposed  of  the  same  according  to 
his  judgment. 

The  weight  of  the  verbal  testimony,  as  it  appears  to  us,  is  with 
the  ai)pellant;  but  when   the  certificate  of  acknowledgment  of 
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the  county  clerk  and  the  sale  of  the  land  set  apart  to  Mrs.  Bosev 
as  the  land  she  received  in  the  division,  and  the  possension  of 
the  land  that  Mrs.  Brashears  received  in  the  division,  are  con- 
sidered in  connection  with  the  verbal  testimonj',  the  evidence 
that  all  tlie  parties  signed  and  acknowledged  the  deeds  is  over- 
whelming. 

It  is  also  clear  from  the  evidence  that  said  600  acres  of  land 
was  allotted  to  the  appellant,  but  left  out  of  the  deed  by  mis- 
takt . 

The  judgment  is  reversed  and  the  cause  is  remanded,  with, 
directions  to  sustain  said  division  of  land  and  reform  the  deed 
made  to  the  appellant  so  as  to  include  the  500  acres  of  land. 


BUCHAKXON  V.  LITTLE,  &c. 

(Filed  May  25,  1893— Not  to  be  reported.) 

Agreement  to  convey  land  in  consideration  of  support— Ken ts  and  im- 
provements— A  verbal  agreement  to  convey  land  to  a  person  in  considera- 
tion of  his  supporting  another  fur  life  cannot  be  enforced;  and  in  this, 
action  to  recover  land  from  one  who  has  been  in  possession  under  such  an 
agreement,  the  qiiestion  as  to  the  value  of  the  support  furnished  by  defend- 
ant as  agreed,  and  the  vtilue  df  the  rents  and  improvements  huving  been 
passed  on  by  the  ohaucellor,  bis  judgment,  offsetting  the  board  and  iin- 
provments  a^^ninst  the  rental  value  of  the  land  will  not  be  disturbed,  the> 
testimony  being  conflicting. 

Wood  &  Day  for  appellant. 

Appeal  from  Wolfe  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellees,  as  the  widow  and  devisees  of  Wm.  Little,  sue- 
the  appellant  in  ejectment  for  the  possession  of  the  land  in  con- 
troversy. 

The  appellant  claims  that  he  holds  the  land  by  verbal  agree- 
ment with  Wm.  Little,  to  the  eflfect  that  Wm.  Little  was  to  let 
him  have  the  land,  rent  free,  for  taking  care  of  and  supporting 
his  (Little's)  mother,  Charlotta  Little,  during  her  life,  and  at 
her  death  said  Little  was  to  convey  to  him  the  land  in  fee  sim- 
le;  that  he  complied  with  the  contract,  and  is  entitled  to  a  spe- 
cific performance;  but  if  that  can  nut  be  had  he  asks  for  $1,000- 
as  compensation  for  taking  care  of  and  supporting  Charlotta  Lit- 
tle for  six  years,  and  for  $150  for  lasting  and  valuable  improve- 
ments, and  for  $12  that  he  paid  as  taxes  on  the  land,  and  that  a 
lien  on  the  land  be  allowed  him  for  said  sums. 

The  appellees  denied  the  agreement,  except  to  the  extent  that 
the  appellant  was  to  have  the  land  rent  free  during  the  life  of 
Mrs.  Little  for  taking  care  of  and  supporting  her.  The  agree- 
ment to  convey  to  the  appellant  the  land  being  verbal,  speoiflo 
perfromance  can  not  be  enforced.  Therefore,  the  question  is, 
what  was  a  reasonable  compensation  to  the  appellant  on  account, 
of  the  matters  he  sets  up?  Upon  these  matters  of  fact  the  lower- 
court  has  rendered  judgment.  Should  that  judgment  be  reversed? 
We  think  not,  for  the  reason  that  the  court  was  called  upon  ta 
pass  judgment  on  the  questions  of  the  rental  value  of  said  land 
and  a  reasonable  compensation  for  appellants^  care  and  board  or 
Mrs.  Little,  improvements,  etc.,  and  whether  or  not  the  rental 
was  gufflcient  compensation. 

Upon  that  subject  Phillip  Little  testifies  that  thi;  rental  valu& 
of  the  land  was  $75  per  annum,  and   that  it  was   worth   $60  per- 
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^nnum  to  take  care  of  Mrs.  Little,  and  that  while  she  lived  with 

the  appellant  she  contributed  to  her  support  in  various  articles 

«nd  in  labor,  and  that  she  had  a  cow,  mare,  flllj^  and  some  sheep 

^bioh  the  appellant  appropriated  to  his  own  use  after  her  death. 

Wm.  Wilson  says  that  the  land  was  worth  $o()  per  year  rent,  and 

Mr.  Day  says  that  Mre.  LUtle  traded  with  him  during  her  stay 
with  the  appellant;  that  she  bought  goods  for  herself,  etc.,  and 
paid  him  for  them  in  butter,  feathers,  eggs  and  money;  she  also 
bought  sugar,  coffee,  etc.,  and  paid  for  them  in  the  same  way. 
About  the  same  number  of  witnesses  prove  the  appellant's  claim 
about  as  he  presents  it. 

Now,  in  view  of  this  conflict  of  testimony  as  to  the  rental  of 
the  land  and  improvements  and  the  reasonable  value  of  Mrs. 
Little's  board,  the  judgment  of  the  lower  court  offsetting  the 
t)oard  and  improvements  by  the  rental  value  of  the  land  and 
giving  the  appc  llees  the  possession  of  the  land  can  not  be  dis- 
turbed. 

The  judgment  is  affirmed. 


BOWLIN  V.  COMMONWEALTH. 
(Filed  May  25,  1893.) 

1.  Homicide— Cnntiniianoe— Upon  the  trial  of  appellant  for  murder  he  was 
"Entitled  to  a  continuanop  on  account  of  the  abst^nce  of  a  witness  who,  if 
presunf,  would  have  testified  that  the  deceasc^d,  just  lH*fore  the  killint?,  ad- 
vanced rapidly  toward  defendant  with  an  anfrry  look,  having  his  band  in 
his  pocket,  and  when  hw  oamw  up  threat»*ninj?  to  kill  defendant,  the  affidavit 
torn  oont1nuan<^e  showin;2;  that  due  diligHnce  had  hpen  usfd  to  procure  the 
-nttendance  of  the  witnoss.  ATid  in  view  of  the  conflict  in  the  testimony  as 
to  what  took  plnce  inim'^dintely  preceding  tthe  killing,  the  error  in  refusing 
a  nontinuanne  was  prejudicial. 

2.  Sftme— Ddfen<i.tnt  was  also  entitled  to  a  continuance  on  account  of  the 
absence  of  witness^*s  whose  attendancn  h^  had  u»*d  due  diligence  to  procure 
and  who,  If  present.  w<nild  have  testUlfd  that  deceased  had  offered  to  hire 
one  of  them  to  kill  d-'fnndant,  and  also  that  dpcnased  had  purchased  a  rifle 
tor  the  purpose,  as  stated  by  him,  of  killing  defendant. 

3.  Instruction  as  to  mausliughter— Upon  a  trial  for  murder,  if  there  is 
any  evidence  tendlna  to  sliow  the  homicide  Is  of  the  degree  of  manslnusrhter. 
the  ac^ueed  is  entitled  to  an  instruction  upon  that  hypothesis,  ns  it  is  not 
thp  province  of  the  court  to  v/eigh  evidenc*  for  the  purpose  of  dettrmlni'ng 
whether  the  defendant  is  ent>itled  to  such  an  instruction. 

Tyler  &  Apperson,  H.  B.  Kinsolving,  Hazelri^^g  &  Reid  and  H, 
JM.  Woodford  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Henry  Jiowlin,  having  been  indicted  for  murder  of  Henry  C. 
Brown,  convicted  and  sentenced  to  death,  appeals. 

According  to  testimony  of  witnesses  of  the  Commonwealth,  the 
tleoeased,  while  walking  quietly  along  a  public  street  in  Mt. 
Sterling,  and  after  he  crossed  from  one  corner  of  a  square  to 
another.  w»»  shot  in  the  back  of  the  neck  and  instantly  killed 
bv  appellant,  who  had  followed,  when  near  enough  to  touch  him, 
«hot  with  a  pistol  without  warning.     It  further  appears  that  a 
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year  or  more  before  that  the  two  men  had  a  quarrel  and  fight  at; 

a  picnic  i»i  the  country  in  vicinity  of  where  they  resided;  and* 

subsequently,    on   occasion   of   a  fight  between   deceased    and    a. 

man  named  Wilson,  appellant  procured  or  had  a  gun  with  which, 

there  is  evidence  tending  to  sIjow,  he   intended   and   endeavored 

to  shoot  deceased. 

In  behalf  of  npnollont,  witnesses   testifird   that  in   forenoon   of 

the  day  of  killing,  there  being  a  considerable  number  of  persons 
assembled  in  Mt.  Sterling  to  hear  a  political  speech,  deceased 
met  appellant  on  a  street  and  threatened  to  kill  him,  •liougti  he 
made  no  demonstration  to  then  do  so,  and  that  appellant  then  pro- 
cured a  pistol,  having  come  to  town  without  one. 

According  to  the  testimony  of  appellant  and  of  one  or  twcv 
otner  witnesses,  he  did  not  in  fact  f«»llow  deceased  to  the  corner 
where  the  homicide  occurred,  but  that  before  seeing  deceased  ht> 
had  started  diagonally  across  the  street  to  a  storelionse  on  that 
corner  for  the  purpose  of  meeting  a  person  there  on  business, 
and  before  reacbinir  that  place  unexpectedly  met  deceased,  who 
spoke  to  him,  saying  "damn  you,  I  have  got  you  now"  or  *'I 
will  killl  you  now,"  at  the  same  time  putting  his  hand  in  his 
pocket  and  advancing  towards  appellant.  He  further  states  he 
was,  at  the  time  of  that  collision,  nearer  to  the  corner  mentioned 
than  was  deceased,  and  that  deceased  saw  him  when  the  shot 
was  fired. 

It  was  further  proved  by  witnesses  in  behalf  of  appellnnt  that 
deceased  had,  during  several  months  prior  to  the  killing,  repeat- 
edly threatened  to  kill  appellant,  and  carried  a  gun  apparently 
for  that  purpose.  The  deceiised  was  shown  to  have  been  a  muck 
larger  man  than  appellant,  and  several  witnesses  testifi<  d  to  his 
reputation  as  a  quarrelsome,  overbearing  man. 

The  first  ground  for  reversal  we  will  consider  is  refusal  of  the 
court  to  grant  a  continuance  of  tho  case  upon  appellant's  motion. 

The  homicide  occurred  near  the  last  of  October,  1H92.  The  in- 
dictment was  fcumd  during  the  ensuing  Noveml)er  term,  and 
on  the  29th  of  that  month.  The  case  was  not  then  tried,  being 
continued  to  tb(j  next  term;  but  the  next  term,  by  reason  of  a 
change  in  time  of  holding  that  court,  began  in  January,  and  the 
case  was  again  called  KUli  of  that  month  and  set  for  trial  on  the- 
18th  of  January,  1S93,  when  it  was  commenced. 

In  appellant's  attidavit  for  a  continuance  he  states  three  wit- 
nesses were  absent;  that  by  the  first  one  of  them  named  he  could 
prove  that  a  short  time  before  the  killing  deceased  offered  ti> 
hire  and  pay  the  witness  to  kill  appellant,  and  also  told  witne-a 
he  intended  to  kill  him:  that  by  the  second  he  could  i)rove  the 
deceased  purchased  a  Winchester  rifie  for  the  purpose,  as  stated 
by  him  to  witness,  of  killing  Mp|)ellant,  and  that  the  third  wit- 
ness would  prove  he  was  in  Mt.  Stirling  and  saw  deceased  a  few 
moments  before  the  killing  rapidly  advance  towards  appellant 
with  an  angry  look,  having  his  hands  in  liis  pocket,  and  whea 
he  came  up  used  the  language  already  mentioned. 

One  of  these  witnesses  was,  at  the  time,  absent  from  the  State, 
though  it  was  stated  in  the  affidavit  his  attendance  could  be  pro- 
cured at  the  next  term  of  court.  As  to  the  other  two,  it  appears 
due  diligence  had  been  used  to  have  them  present. 

It  seems  to  us  that  in  view  of  the  conflict  of  testirony  in  re- 
gard to  what  took  place  and  the  relative  position  and  conduct  of 
appellant  and  deceased  immediately  preceding  the  homicide,  the 
testimony  of  the  ."bsent  witness  in  regard  thereto  was  very  im» 
portant.  The  testimony  of  the  other  two  absent  witnesses*  wast 
also  material,  because  it   tended    to  show  appellant  was   then  ii\ 
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danger  of  losing  his  life  or  snfferinp:  great  bodily  harm  at  the 
hands  of  deceased,  and  also  because  it  tended  to  support  the 
theory  that  appellant  was  in  constant  fear  and  dread  of  de- 
ceased, and  that  under  excitement  or  impulse  of  that  fear  he  Hred 
the  fatal  shot. 

And  that  brings  us  to  the-  second  ground  for  reversal;  that  is, 
failure  of  the  lower  court  to  give  an  instruction  authori'/.ing  the 
jury  to  iii\(\  appellant  guilty  of  manplaugliter. 

In  our  opinion  the  testimony  heard  on  the  trial  was  enough^ 
independent  of  that  of  the  absent  witnesses,  to  justify  and  re- 
quire such  an  instruction,  and  failure  of  the  lower  court  to  give 
It  was  an  error  to  the  prejudice  of  the  snsbtanrial  rights  of  ixp- 
pellants.  In  fact  it  is  not  the  province  of  tlm  lower  court  any 
more  than  of  this  to  weigh  evidence  ff)r  the  purpose  of  determin- 
ing whether  Ji  iierson  on  trial  for  liis  life  is  ^-ntltlt  d  to  an  instruc- 
tion as  to  mnnsljuighter;  but  if  tliere  is  any  evidence  tending  to 
show  the  homicide  is  of  th«'  degrt^e  of  manshuigbter,  the  accused 
is  entitled  to  an  instruction  upon  tliat  hypothesis. 

We  perceive  no  other  error  of  law  in  regard  to  instructions  given 
and  refused.  But  for  the  reasons  indicated  the  judgment  is  re- 
versed and  cause  remar.ded  for  a  new  trial  consistent  with  this 
opinion. 

Judge  Ha/elrigg  not  sitting. 


ANDERSON  v.  McOANlP^Ii 

« 

(Filed  May  27,  189H— Not  to  be  reported.) 

Assifznrnpiit  of  iiisiirnnoe  policy— Hf»!<oissi(ui  of  oontrant— Where  n  policy  of 
life  insurance  was  nHsi^ned  in  coiii-itleratioi)  nf  th«i  <innv»'yniirH  of  IhikI  by 
theassijrnPH  to  the  assiirnors.  and  at  tht^  pmiih*  tii«u'  ilu*  jjssipnors  assigned 
the  oblijratJon  of  a  third  person  to  keep  tl;«'  pn-mimns  or  (liit-s  paid  up,  al- 
though the  policy  was  not  assiffnal»le,  the  a;M'»'lIee  c.-ui  not  nnw  insist  upon 
a  rf»Bci'isi«in  of  the  contrant.  as  by  reason  of  the  forf«'irure  of  ihe  policy  he  is 
unable  to  put  the  a«sij:fnorri  in  statu  quo,  it  beinj»  his  ciniy  to  ]'ay  the  prn- 
nilutns  or  dues  in  default  of  ptiynient  l)y  Uw  i\\\rt\  piTsoti,  who  ha(i  under- 
taken to  pay  them,  and  in  any  event  to  have  notided  liin  as>iornui'S  of  such 
default  so  that  they  might  have  paid  them. 

A.  K.  Cook,  J.  H.  Tinsley,  J.  W.  Alcorn  and  W.  H.  Holt  fur 
appellant. 

James  D.  Black  for  appellee. 

Appeal  from  Knox  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

April  17,  1880.  Wm.  McDaniel  and  his  wife,  Louisiana  McDan- 
iel,  in  writing  transferred- to  W.  R.  Anderson  all  his  right  to  a 
certificate  of  membership  in  the  Kentucky  (^rangers  Mutual 
Benefit  Society,  (leorgetown,  Scott  county,  Ky.,  which  contained 
an  obligation  by  the  society  to  pay  to  McDaniel's  wife  and  chil- 
dren or  his  assigns,  or  as  lie  might  direct  by  will,  in  sixty  days 
after  due  notice  and  proof  of  liis  death,  $1  for  eacli  name  on  the 
register  of  the  society  in  good  standing  at  time  of  said  death. 

At  the  same  time  there  was  transferred  and  assigned  to  Ander- 
son a  written  covenant  of  J.  T.  Gibson,  whereby,  in  considera- 
tion of  the  transfer  to  Gibson  of  a  certificate  of  membership  and 
policy  issued  by  the  same  society  to  Louisiana  McDaniel,  he 
agreed   to  pay  all    dues  and   to  keep  alive  and  in  full  force  the 


152        MC  LEOD  &  ANDERSON'S  ASS'eE  V.  O'nEILL,  &C. 

policy  issued  to  William  McDaniel  and  transferred  to  Anderson. 
The  consideration  of  such  transfer  to  Anderson  was  a  tract  of 
land  then  conveyed  by  him  to  William  McDaniel. 

This  action  was  brought  June  1,  1889,  by  Anderson  to  rescind 
the  contract  and  recover  back  said  land.  It  is  stated  in  the  peti- 
tion that  the  policy  transferred  has  been  long  since  forfeited  by 
failure   of   Gibson    to   pay   dues   required    in   order  to  keep  it  in 

force,  and  that  it  is  now  worthless. 

The  transation  is  admitted  to  have  been  made  in  prood  faith, 
both  parties,  as  allej^ed.  believing,  at  the  time,  the  policy  was 
assignable.  In  fact  Anderson  was  a  membrr  of  the  society, 
acquainted  with  its  character  and  objects,  and  had  purchased 
other  policies. 

Althoujrh  the  policy  was  not  assignable,  and  Anderson  could 
not,  in  case  of  McDaniePs  death,  have  recovered  the  amount  due 
if  resisted  by  the  society,  or  if  the  beneficiaries  had  set  up  claim 
to  it,  still  it  was  of  value  at  tho  time  of  attempted  transfer; 
and,  as  alleged  in  the  answer,  without  denial,  it  was  foi felted 
and  became  of  no  value  by  reason  of  failure  of  Gibson  to  pay 
dues  as  required.  So  that  Anderson  was  not  when  the  action 
was  brought,  nor  had  he  been  for  several  years,  able  to  place 
McDaniel  or  the  beneficiaries  in  the  position  they  occupied  when 
the  contract  was  made. 

In  the  case  of  Jackson,  &c.  v.  Ander.*5on,  9  Ky.  Law  Rep.,  165. 
when  a  similar  policy,  issued  by  the  same  society,  was  attempted 
to  be  transferred,  it  was  held  that  failure  of  the  assignee  to  ten- 
der back  the  policy  in  the  condition  it  was  when  received,  was 
suftlcient  to  iefent  t!i*>  plaintiff's  right  to  rescission  and  recovery 
back  of  the  consider.! < ion  paid  for  the  policy. 

There  the  policy  liad  hocome  forfeited  by  reason  of  the 
assignee's  failure  to  pay  the  dues  as  he  directly  agreed  and 
undertook  to  do.  In  this  case  (Jibson  liad  agreed  to  pay  the  reg- 
ular dues  and  keep  the  policy  ali^'e,  which  he  failed  to  do.  But 
it  seems  to  us  that  as  McDaniel  was  not,  according  to  the  terms 
of  the  transfer,  bound  to  pay  the  dues,  it  was  the  duty  of  Andei- 
son  to  do  so  liimself  in  case  of  Gibson's  failure;  and,  conse- 
quently, he  has  by  hi'?  own  neglience  and  fault  placed  or  per- 
mitted himself  to  be  put  in  a  position  where  he  can  not  place 
McDaniel  or  the  beneficiaries  in  statu  quo.  Besides,  he  not  only 
failed  to  keep  or  cause  the  policy  kept  alive,  but  did  not  give 
notice  to  McDaniel  that  he  miglit  do  so.  In  our  opinion  he  was 
not  in  a  position  to  entitle  himself  to  any  relief  when  this  action 
was  brought,  nine  years  after  the  transaction. 

Judgment  affirmed. 


McLP:OD  «fe  ANDERSON'S  AS'SEE  v.  O'NEILL,  &c. 

(Filed  April  29,  1893.) 

1.  Sales  of  personal  property  without  transfer  of  possession— A  sale  of  per- 
-sonnl  property,  unless  the  notnal  possession  in  ^ood  faith  aconmpanies  the 
same,  is  void  as  to  creditors  prior  to  the  lodging  for  record  of  the  transfer  of 
title.  And  while,  as  b«»twpen  the  parties  themselves,  where  they  reside 
together,  the  possession  follows  the  title,  yet  such  constructive  delivery  of 
possession,  where  no  n iteration  in  the  posspssion  accompanies  the  sale,  does 
not  make  the  sale  valid  so  far  as  creditors  of  the  vendor  may  he  affected  by  il. 

3.  Same— Where  the  purchaser  of  personal  property,  the  sale  of  which  wai 
sot  accompanied  by  the  possession,  mortgaged  the  property  to  raise  moDey 
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tor  the  vendor,  who  siKned  the  mortgage  noU^  as  surety,  the  mnrtgaf^ee, 
having  DO  notice  of  the  actual  fraud.  If  any,  Is  in  the  same  attitude  an  if  the 
vendor  had  executed  the  mortgage  to  her,  and  she  is,  therefore,  entitled  to 
priority  over  creditors  of  the  vendor,  whose  attachments  were  issued  suUse- 
quent  to  the  execution  and  recording  of  her  mortgage. 

Stone  A  Sudduth  for  appellants. 

Muir,  Heyinan  &  Muir,  Kohn,  Baird  &  Speckerfc  and  Thomas 
H.  Hines  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Under  the  provisions  of  section  3.  article  1,  chapter  44,  General 
Statutes,  *'every  voluntary  alienation  of  or  charge  upon  personal 
property,  unless  the  actual  possession  in  good  faith  accompanies 
the  same,  shall  be  void  as  to  a  purchaser  without  notice  or  any 
creditor  prior  to  the  lodging  for  record  of  such  transfer  or  charge 
in  the  office  of  the  county  court  for  the  county  where  the  alienor 
or  person  creating  the  charge  resides.'* 

And  it  has  been  held  that  *'as  between  thp  parties  themselves, 
where  they  reside  together,  the  posses-ion  wlion  a  seile  is  made, 
follows  the  title,  and  is  presumed  to  be  with  the  vendee,"  but  that 
such  constructive  delivery  of  the  po«5ses«!ion  produced  by  the  trans- 
fer of  tlio  title,  when  no  alteration  in  the  possession  accompanies 
the  sale,  does  not  relieve  the  purcl^ase  from  the  operation  of  the 
statute  and  make  it  valid  so  far  as  the  creditors  of  the  vendor 
may  be  affected  by  it.     (Jarvis  v.  Davis.  14  B.  M.,  424.) 

In  the  case  at  hand,  on  January  18,  1889,  O'Neill,  the  vendor  of 
the  personal  effects,  tlie  proceeds  of  which  are  in  dispute,  exe- 
cuted a  bill  of  sale  therefor  to  Hopson.  whose  stepdaughter  was 
his  wife,  and  in  three  days  thereafter  Hopson  executed  a  mort- 
gage thereon  to  Mrs.  Gilmour,  from  whom,  with  O'Neill  as  his 
surety,  he  borrowed  $2,600,  which  sum  he  turned  over  to  O'Neill. 

Even  if  Hopson,  the  vendee,  can  be  said  to  have  hem  residing 
with  O'Neill  when  the  sale  was  mtide,  of  which  there  is  much 
tloubt,  it  can  not  seriously  be  contended  that  there  was  any 
alteration  in  the  actual  possession  attending  the  sale.  It  is  evi- 
dent from  the  proof  that  no  change,  either  of  title  or  possession, 
was  intended  as  between  the  parties.  Therefore,  the  transfer  is 
at  least  constructively  fraudult^nt  as  against  the  attaching  cred- 
itors of  O'Neill.  But  Mrs.  Gilmonr  is  not  affected  with  notice 
or  shown  to  have  had  any  complicity  in  the  contrivance  alleged 
to  have  been  concocted  between  Hopson  and  O'Neill.  She  loaned 
the  money  on  the  faith  of  a  mortgage  executed  and  recorded 
prior  to  the  issual  of  the  attachments  of  the  creditors,  and  is  in 
the  same  attitude  as  if  she  had  bought  tiie  property  from  O'Neill 
or  loaned  him  the  money,  taking  in  good  faith  a  simultaneously 
executed  mortgage. 

It  matters  not  to  her  whether  O'Neill  owned  the  property  or 
Hopson;  as  held  by  the  lower  court,  she  is  a  bona  fide  pur- 
chaser. The  money  arising  from  the  sale  of  the  vendor's  effects 
were  applied  properly,  first  to  the  payment  of  the  mortgagee's 
lien  and,  secondly,  to  the  pro  tanto  satisfaction  of  the  pi  ior  at- 
taching creditors. 

Judgment  affirmed  on  both  the  original  and  cross  appeals. 
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HOWAED  V.  LOCK. 
(Filed  May  6,  1893— Not  to  be  reported.) 

1.  Action  to  recover  land— Pleading — A  petition  for  the  recovery  of  land 
must  describe  the  Innd  so  that  it  may  he  identified. 

2.  Same  -  Burdt^n  of  proof— In  an  action  to  recover  land  the  defendant,  by 
asserting  his  claim  to  the  properly,  d<  es  not  assunie  the  burden  of  proving 
it,  and  where  the  plaintiff  claims  the  land  as  the  heir  of  another  the  defend- 
ant's failure  to  deny  the  ownership  of  plaintiff's  ancestor,  or  the  heirship  of 
plaintiff,  does  not  throw  upon  defendant  the  burden  of  proving  his  own 
ownership,  as  it  does  not  follow  that  the  title  which  descended  to  plaintiff^ 
at  some  timo  in  the  past  was  still  held  by  him  when  the  petition  was  filed. 

3.  Similarity  of  names— Presumption  of  identity— Where  the  land  of  in- 
fant heirs  was  sold  under  decree  in  an  action  brought  by  "John  King, 
curator,"  the  court  will  not  hold  the  decree  and  s^le  void  because  summona 
in  the  action  was  starved  by  the  deputy  of  "John  F.  King."  w^ho  wa.s  sheriff, 
as  it  can  not  bo  assumed  in  the  absence  of  evidence  that  John  King  and 
John  F.  King  were  one  and  the  same  person. 

Hays  &  Hays  and  Knott  &  Edelin  for  appellant. 

Wm.  Lindsay  and  James'D.  Black  for  appellee. 

Appeal  from  Knox  Court  of  Common  Pleas. 

Opinion  of  tlie  court  by  Jud^e  Hazelrig;j:.     * 

In  the  first  para«j:rnpli  of  their  petition,  the  plaintiffs,  appel- 
lants here,  allege  tliat  they  are  the  only  children  and  heirs  at 
law  of  John  Hi«^g:ins,  who  died  in  18()9,  the  owner  in  fee  of  a  cer- 
tain house  and  lot  in  Barbourvillo,  Ky. 

In  their  second  paragraph  they  assert  their  ownership  of  "the 
property  above  described,"  and  tliafc  the  defendant,  the  appellee, 
has  unlawfully  entered  thereon  and  now  wrongfully  withliolds 
same. 

Neither  i)aragraph  constitutes  a  cause  of  action.  Tlie  first  set 
up  a  sr.ate  of  case  barely  justifying  at  least  a  conclusion  that  if 
the  ancestor  died  seized  of  the  property,  leaving  the  plaintiffs 
his  lieirs  at  law,  it  descended  to  them  in  1^69  and  they  were  the 
owners  of  it.  From  no  fact  stated  does  it  follow  that  they  were 
the  owners  in  18U2,  when  they  brought  this  suit. 

The  second  paragraph  cures  the  defect  in  this  particular,  but 
is  not  good  because  there  is  no  description  whatever  of  the  prop- 
erty sued  for. 

Section  2n  of  the  Civil  Cod  eprovides  that  "a  petition  for  the  re- 
covery of  land  or  for  its  subjection  to  a  demand  of  the  plaintiff 
must  descril)e  it  so  tliat  it  may  be  identified." 

Without  demurring,  however,  the  defendant  filed  his  answer 
admitting  the  ownership  of  Higgins  in  1H(>9,  but  denying  the 
seizin  or  ownership  of  plaintiffs  at  the  institution  of  the  suit,  or 
wrongful  entry  or  holding  on  his  part.  He  asserted  ownership 
and  title  in  himself  and  claimed  the  whole  of  the  property. 

By  a  reply  the  plaintiffs  denied  that  the  defendant  was  the 
owner  in  whole  or  in  part  of  tlie  lot  or  had  title  thereto,  and 
attempred  in  a  second  paragraph  to  set  up  the  title  under  which 
the  defendant  claimed  and  to  show  that  it  was  not  good.  Upon 
the  trial  the  court  held  the  burden  of  proof  to  be  on  the  plain-^ 
tilfs,  and  this,  the  a|)pellant  insists,  was  error. 

They  say  that  the  substantive  facts  are  (1)  seizin  by  Hi);gins« 
(2)    heirship   of    plaintiffs,   (3)    disseizin    i)y   defendant,     (4)    de- 
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scribed  premises;  and  that  only  a  eoncliision  of  law— the  illegal- 
ity of  their  disseizin — is  denied  by  the  defendant;  that  under  no 
system  of  pleading  could  the  defendant  admit  the  facts  from 
which  the  law  inferred  ownership  and  then  deny  the  ownership. 
This  is  certainly  true,  but  we  think  tiie  fallacy  of  Uie  learned 
counsel  is  in  assuming:  that  the  plaintiffs^  ownership  can  be 
inferred  from  the  facts  which  defendant  admits. 

As  indicat'Kl  above,  it  does  not  follow  that  the  title  that  de- 
scended to  the  appellants  in  1869  was  held  by  them  on  the  1st 
day  of  April,  1892,  when  the  petition  was  filed.  Moreover,  in 
setting  up  his  claim  to  the  property  the  defendant  was  not  re- 
quired to  assume  the  burden  of  proving  it.  Subsection  2  of  sec- 
tion 125,  Civil  Code,  provides  that  '*in  an  action  for  tlio  recovery 
of  land  the  answer  of  the  defendant  must  state  whether  or  not 
he  claims  it  or  any  part  of  it;  and  if  he  claims  pr.rt  of  it  his 
answer  must  so  describe  such  p?irt  as  that  it  may  bo  identified. 
The  making  of  such  statement  or  of  suci)  statement  nnd  descrip- 
tion shall  not  of  itself  throw  on  the  defendant  the  burden  of 
proving  his  right  to  the  land  claimed  by  l)im,  etc."  On  the 
whole  case  the  burden  was  clearly  on  the  piaintiifs.  On  the  trial 
the  plaintiffs  showed  that  their  ancestor  had  not  sold  or  dis- 
posed of  tbti  property,  or  had  they  done  so;  but  in  showing  tliis 
from  the  record  it  was  also  disclosed  tliat  at  the  suit  of  John 
King,  curator  of  the  estate  of  John  Higgins,  deceased,  against 
his  heirs  and  creditors,  the  property  had  been  sold,  and  by  the 
master  commissioner  of  the  Knox  Circuit  Court  conveyed  to  one 
A.  R.  Singleton  and  by  him  and  others,  in  due  form  and  succes- 
sion, on  to  the  defendant  and  appellee,  liOck,  the  judgment  of 
sale  being  for  the  purpose  of  paying  the  debts  of  tlio  plaintiff's 
ancestor. 

They  >»ay,  !}owever,  that  tlie  judgment  was  void  because  they 
were  infants,  and  that  the  i»rocMJj;s  appears  to  have  been  exe- 
cuted on  them  by  the  deputy  of  John  F.  King,  who  was  sheriff, 
and  it  is  assumed  without  a  word  of  proof  or  pleading  to  tlmt 
effei  t  that  Jolm  King,  curator,  and  John  F.  King  are  one  and  the 
same  person,  and.  if  so,  the  summons  could  not  lawfully  be  exe- 
cuted by  the  plaintiff  in  his  own  ease  or  by  his  duputy,  but  the 
only  suspicion  of  this  is  to  be  g:ithered  from  the  similarity  of  the 
names,  and  it  is  needless  to  say  that  this  is  insutlicient  to  render 
void  the  judgment  of  the  court  rendered  some  twenty  years  ago. 

Nor  is  it  fatal  to  the  judgment  of  sale  that  the  plaintiflF  in  this 
old  action  is  styled  "curator/' 

The  appellants  were  properly  before  the  court,  were  represented 
by  guardian  ad  litem,  and  it  must  be  presumed  that  the  chan- 
cellor saw  to  it  that  the  plaintiff  had  a  right  of  action.  The 
whole  of  the  old  rf?cnrd  is  not  before  this  court. 

The  judgment  is  affirmed. 


CIMMINGS  v.  BRADFORD. 

SAME  V.  BRADFORD. 

(Filed  Kay  11,  1893— -Not  to  be  reported.) 

1.  Rifiht  of  snlKsontractor  utfiiinst  ontractor—A  ooDtraotnr   for   the  con- 
fitraction  ot  oertiiiu  stctrhms  of  h  rniln  ad  sublet  the  conf^tructidii  of  some  of 
tboBu  sections,  and  after  collect irp:  ilu'  n mount  due  him  for  the  work  h<  curd- 
ing to  nieahureiiients  and  estimates  (-f  the  trusteen  of  the  railroad  comi'aiij, 
and  pajlni?  to  the  Fubcontract(ir.s  wlmi;  their  work  amountf  d  to  nccorc  In^?  to. 
tbe  same  nieasureraents  and  estimates,  sued  the  trustees  for  an  additional 
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^inaouDt,  alleged  to  be  due  on  account  of  mistake  in  the  estimateE  of  the  en- 
Kineers  of  the  trustees.  That  litigation  resulted  in  judgment  for  plaintiff 
for  a  much  smaller  amount  than  that  sued  for.  Tltereafter  these  actions 
were  brouG(ht  by  the  subcon tractors  against  the  contractors  to  recover  an 
additional  amount  alleged  to  be  due  them  according  to  the  estimates  of  an 
engioeer  other  than  the  engineer  of  the  trustees.  Held— That  plaintiffs  are 
entitled  to  recover  only  their  pro  rata  part  of  the  additional  amount  recov- 
ered by  the  contractor  in  his  action  against  the  trustees,  after  deducting 
costs  and  attorneys  fees  paid  by  him  in  that  litigation,  as  their  claim,  upon 
any  other  basis,  is  barred  by  limitation. 

2.  Same— Interest— The  defendant  having  by  mistake  paid  plaintiffs  more 
than  the  amount  due  them  according  to  the  measurements  and  estimates  of 
the  engineers  of  the  trustees,  he  is  entitled  to  interest  on  the  amount  thus 
overpaid  them,  they  being  allowed  interest  on  the  amounts  adjudged  in 
their  favor. 

O'Hara  &  Bryan  for  appellant. 

Leslie  T.  Applegate  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  I^ewis. 

These  two  case.s,  though  not  consolidated,  will  be  considered 
and  determined  together,  as  was  done  by  the  lower  court. 

In  1874  E.  Cummings  made  a  written  contract  with  trustees  of 
the  Cincinnati  Southern  Bailroad,  by  which  he  agreed  for  stip- 
ulated prices  to  construct  grading  and  masonry  of  twelve  miles 
or  sections  of  the  road  in  this  S-tate. 

Afterward  he  sublet  construction  of  three  of  the  twelve  sec- 
tions, 103.  107  and  108,  to  T.  J.  Bradford  and  H.  N.  Bradford, 
though  the  latter  is  sole  plaintiff,  and,  by  purchase,  owner  of 
the  demand  against  Cummings  sued  for  in  the  first  mentioned  of 

the  two  actions. 

About  the  same  time  he  sublet  to  Russell  Bradford,  plaintiff 
in  the  other  action,  section  102. 

Both  those  contracts  were  verbal,  but  t  seems  to  be  conceded 
that  eacii  of  the  sub-contractors  was  to  do  the  work  in  conformity 
with  contract  made  l)y  Cummings  with  the  trustees,  receiving 
therefor  prices  he  had  agreed  to  do  the  work  for.  from  which, 
however,  was  to  be  deducted  10  per  cent.,  payable  to  him  out  of 
the  final  estimate  of  20  per  cent.,  the  trustees  had  a  right  to  re- 
tain until  completion  of  the  work  according  to  their  contract 
witli  Cummings. 

The  twelve  sections,  including  those  sublet,  were  completed  in 
the  latter  part  of  1H76,  and  tho  amount  due,  according  to  meas- 
urements and  estimates  of  engineers  of  the  trustees,  was  paid  to 
Cummings  and  by  him  was  paid  to  the  subcontractors  what 
their  work  amounted  to  according  to  th"  same  measurement  and 
estimates,  less  the  10  per  cent,  he  was  entitled  to  reserve. 

But  Cummings,  not  being  sati-<fled  with  the  amount  paid,  in- 
stituted an  action  against  the  trustees  to  lecover  about  $77,226.02, 
additional  amount  alleged  to  be  due  for  work  on  the  twelve  sec- 
tions on  account  of  improper  measurements  and  classifications 
and  extra  work.  That  litigation  continued  for  several  years,  and 
in  1881  judgment  was  rendered  in  favor  of  Cummings  for  the 
causes  mentioned  in  the  sum  of  $22,998  and  interest,  which  judg- 
ment was,  on  appeal  to  this  court,  affirmed  December  6,  1884. 

These  two  actions  were   brought  on   the  same  day,  August  19, 

1885,  and  in  each   a  judgment  is   asked   against   Cummings   for 

<lifference  between  amount  estimated   by  engineers  of   the  true- 
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tees  to  be  due  on  account  of  work  done  by  plaintiffs  respectively 
and  tbe  amounts  subsequently  ascertained  by  another  engineer 
to  be  due.  But  the  lower  court  rendered  judp^ment  according  ta 
facts  found  and  upon  basis  of  settlement  adopted  bv  the  master 
commissioner  in  favor  of  H.  N.  Bradford  for  $1,161.59,  and  in 
favor  of  Russell  Bradford  for  $1,047.59. 

The  commissi-oner  states  the  whole  amount  of  work  of  the 
twelve  sections,  according  to  estimates  of  the  engineers  of  the 
trustees,  at  $580,303.12,  and  also  the  estimate  for  each  section.  He 
also  stales  the  whole  amount  claimed  and  sued  for  by  Cummings 
at  $657,529.31,  and  also  amount  claimed  for  each  o/  the  twelve 
sections,  making  difference  between  the  two  aggregate  sums 
$77,226.02,  for  which  he  sued. 

But  as  the  amount  recovered  by  him  was  only  $22,998,  and  it 
was  not  stated  in  the  judgment  wherein  or  in  re  ation  to  which 
one  of  the  twelve  sections  the  mistakes  and  miscalculation  of 
the  engineer  of  the  trusetees  had  been  made,  the  master  com- 
missioner proceeded  to  ascertain  the  pro  rata  sum  each  of  the 
Plaintiffs  was  entitlted  to  out  of  $22,998.  But  before  doing  so  he 
educted  therefrom  10  per  cent.,  which  Cummings  was  entitled 
to  under  his  contract  with  plaintiffs,  and  also  costs  and  attor- 
neys' fees  paid  by  liim  in  litigation  with  the  trustees.  And  it 
seems  to  us  that  is  the  only  feasible  or  just  mode  of  determining 
the  amount  plaintiffs  are  entitled  to  recover  if  any  thing;  for  if 
tbey  have  the  right  to  recover  of  Cummings  the  actual  amount 
their  work  amounts  to,  according  to  estim.ites  of  engineers  other 
than  those  of  the  trustees,  and  without  regard  to  what  was 
adjudged  in  the  suit  of  Cummins  against  the  trustees  to  be  the 
whole  amount  due,  then  .the  cause  of  each  of  their  actions  ac- 
crued more  than  five  years  before  they  were  commenced  and  the 
plea  of  limitation  must  prevail.  And,  in  fact,  the  only  way  they 
can  or  attempt  to  avoid  that  plea  is  by  assuming  and  trving  to 
show  there  was  an  agreement  or  understanding  tbey  would  await 
and  abide  by  tlrat  litigation.  We  think  there  is  no  question  of 
tbe  justice  of  the  settlement  made  and  reported  by  the  master 
commissioner  in  this  case,  for  all  they  could  in  any  event  now 
recover  is  their  ratable  share  of  what  Cummings  had  recovered 
from  the  trustees,  and  they  would  not  have  gotten  even  that 
except  for  the  litigation  of  Cummings  with  the  trustees. 

But  It  appears  that  Cummings  overpaid  T.  J.  and  H.  N.  Brad- 
ford and  there  was  a  balance  due  him  on  the  settlement  they 
made  in  1876  upon  the  basis  of  estimates  by  engineers  of  the 
trustees.  And  as  interest  was  counted  by  the  lower  court  in 
favor  of  H.  N.  Bradford  upon  what  was  due  him  of  the  judgment 
of  Cummings  against  the  trustees,  it  seems  to  us  Cummings 
ought  to  be  allowed  interest  on  what  was  overpaid  in  1876.  The 
court  also  erred  in  failing  to  allow  Cummings  full  and  uncondi- 
tional credit  for  amount  of  the  debt  he  had  paid  to  White  &  Co. 
for  H.  N.  Bradford.  Wherefore,  the  judgment  in  case  of  Cum- 
mings V.  H.  N.  Bradford  is  reversed  on  appeal  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion,  but 
affirmed  on  cross  appeal. 

Judgment   in   the   case   of  Cummings  v.  Bussell   Bradford   isL 
affirmed  on  appeal  and  cross  appeal. 
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KIEL  V.  KLINE. 

Filed  May  17,  1893.    Appeal  from  Lnuisville  Law  and  Equity  Court.     Opin- 
ion of  the  oourt  by  Judf^  Barbour,  reversing. 

1.  Quantum  meruit— Elections— Thp  plaintiff,  in  an  action  to  recover  the 
t;ontraot  price  for  work  done,  having  filed  an  amended  petition  seeking  to 
recover  upon  a  quantum  meruit,  was  properly  required  to  elect  which  action 
he  would  prosecute,  and  is  concluded  by  his  election,  though  made  under 
protest,  to  rely  upon  the  claim  for  a  quantum  lueruit,  if  indeed  the  amend- 
ment itself  did  not  operate  as  an  abandonment  of  the  case  set  out  in  the 
petition. 

2.  Same— Where  a  party  undertakes  to  build  a  house  in  accordance  with 
certain  plans  and  speciflcatlons.  if  the  work  has  been  done,  but  defectively, 
he  may  recover  on  a  quautum  meruit. 

3.  Departure  of  contractor  from   specifications— If  one  desiring  to  have  a 

house  built  contracts  for  particular  materials,  and  for  the  doing  of  the  work 

in  accordance  with  a  certain  plan,  the  contractor  has  no  right  to  substitute 

other  materials  or  to  change  the  plan,  even  though  he  may  conceive  that  the 
substituted  materials  and  ihe  altered  plan  are  as  good  as  those  provided  for 
in  the  contract;  and  where  the  contractor  has  made  such  change,  in  arriving 
at  the  (iiffereiice  in  the  value  of  tlie  liouse  as  built  and  ns  it  should  have 
been  built  under  the  contract,  the  cost  of  taking  out  all  the  work  and  ma- 
terial which  was  not  done  according  to  contract  and  having  it  done  over 
should  he  ascertained. 

F.  Higau  and  Kohn,  Beiird  &  Speokert  for  appellant;  Matt  O'Doherty  for 
appellee. 

WARNER  V.  HALLS  ASS'EE. 

Filed   May  10,  1803.     Appeal  from   Woshington   Circuit   Court.     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Assignment  of  note  to  surety— Burden  of  proof— In  this  action  upon  a  note 
in  which  the  plaintiff  was  surety,  and  which  he  alleges  was  paid  off  by  him 
after  maturity,  and  then  and  there  assigned  to  him  by  the  payees,  the  de- 
fendants having  denied  tiiat  the  payees  assigned  the  note  to  plaintiff  at  the 
time  alleged,  and  averred  that  it  was  indorsed  by  the  payees  to  a  bank  before 

maturity,  and  that  more  than  five  jears  after  it  was  paid  off  the  pretended 
assignment  was  written  over  the  names  of  the  payees  wrongfully  and  with- 
out right,  the  burden  was  upon  plaintiff  to  show  that  the  assignment  was 
made  when  it  purports  to  have  been  made,  and  failing  to  do  this  he  was  not 
entitled  to  judgment. 

T.  N.  Lindsey.  Chas.  A.  Hardin  anO  .T.imes  N.  Sanders  ior  appellant;  Bdl 
&  Bell  aud  J.  W.  S.  Clements  for  appnlU-e. 

GILLEXWATERS  v.  CULTOX,  &c. 

Filed  May  10,  1893.     Appeal  from  Knox  Court  of  Common  Pleas.     Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

1.  Reversible  errors— As  the  error,  if  any,  in  nlacing  the  burden  on  defend- 
ant in  this  action  for  slander,  and  requiring  him  to  first  introduce  his  evi. 
dence,  is  not  made  a  ground  for  new  trial,  there  can  be  no  reversal  on  that 
ground. 

3.  Same—Even  if  it  was  competent  for  defendant  to  prove  bis  character  or 

reputation,  the  refusal  of  the  court  to  allow  him  to  do  so  is  not  a  reversible 
•error,  there  tieing  nothing  to  show  what  answers  the  witnesses  would  have 
made  to  the  questions  as  to  that  matter. 

J.  S.  Hays,  H.  C.  Faulkner  and  Golden  &  Davis  for  appellant;  J.  D. 
Black  for  appellees. 
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WALLS  V.  ROBB. 

Field  May  10,  1893.    Appeal  from  Jessamine  Court  ot  CommoD  Pleas.    OpiD- 
ioo  of  the  court  by  Judfi^e  Barbour,  reversing. 

1.  Assault  and  battery— Burden  of  proof— In  this  action  for  assault  and 
battery,  by  shooting,  etc.,  the  answer  having  admitted  the  shooting,  but 
pleaded  son  assault  demesne,  the  burden  was  upon  defendant,  and  the  court 

erred  in  giving  the  conclusion  of  the  argument  to  plaintiff. 

2.  A  witness  may  be  impeached  liy  general  evidence  affecting  his  credit  for 
Veracity,  but  the  examination  must  be  confined  to  his  general  reputation. 

PhilH.  Thompson,  John  H.  Welch  and  Bronaugb  &  Bronaugh  for  appel- 
lant; George  Denny  for  appellee. 

McKAY  V.  LANCASTER,  &c. 

Filed   May  17,  1893.     Appeal   from    Bullitt  Circuit   Court.    Opinion   of   the 

Dourt  by  Presiding  Judge  Yost,  affirming. 

1.  Attorney  and  client—Construction  of  contract— Where  the  defendant  in 
an  action  entered  into  a  written  contract  with  an  attorney,  whereby  the 
attorney  for  an  agreed  consideration  undrrtoolc  to  *']ooi:  after  his  interests" 
and  "defend  for  him"  in  said  suit,  and  upon  the  filing  of  an  amended  peti- 
tion seeking  additional  relief,  the  attorney  defended  it  without  notifying 
him  that  he  would  make  nn  additional  charge,  and  after  the  suit  was  finally 
disposed  of,  made  out  his  claim  agninst  the  defendant,  based  upon  the  orig- 
inal contract,  and  upon  the  payment  to  him  of  the  amount  thus  claimed 
acknowledged  receipt  *Mo  full  of  my  fees  on  within  contract,"  concealing 
all  the  while  his  intention  to  charge  another  fee,  he  was  thereby  estopped  to 
make  any  further  charge. 

a.  Same— The  contract  covered  all  the  services  rendered  by  the  attorney, 

as  he  could  not,  after  the  filing  of  the  amended  petition,  properly  look  after 

the  defendant's  interests,  as  he  had  undertaken  to  do,  without  defending 
him  against  the  course  of  action  therein  SHt  up;  and  it'  he  lelr.  that  he  could 
not  do  this  f(ir  the  fee  agreed  upon,  in  was  his  duty,  then  and  lh»?re,  to  notify 
his  client  of  this  fact. 

3.  Same— Mistake— The  rule  which  requires  that  courts  shall  scrutinize 
closely  all  dealings  between  attorney  and  client  was  intended  for  the  protec- 
tion of  the  client,  and  does  not  apply  where  the  attorney  is  Keeking  relief  on 
the  ground  of  mistHke  in  a  contract  with  the  client,  the  tern^s  of  which 
were  stipulated  by  himself,  and  which  he,  with  his  own  hand,  reduced  to 
writing. 

Charles  Carroll  and  Fairleigh  &  Straus  for  appellant:  Knott  &  Edelen,  T. 
L.  Burnett,  Lane  &  Burnett  and  Rives  &  Spalding  for  appellee. 

RICHARDSON  v.  PAYNE. 

Filed   May  17,  1893.    Appeal   from   Meade   Circuit  Court.    Opinion   of  the 

court  by  Judge  Barbour,  affirming. 

Defect  in  pleading  cured— Although  the  petition  was  bad  and  the  demurrer 

to  it  should  have  been  sustained,  the  court  will  not  on  that  account  reverse 

the  judgment  in  favor  of  plaintiff,  as  the  answer  cured  the  defects  and  made 
an  issue. 

Wathen  &  Richardson  for  appellant;  Hamilton  &  C.,C.  Fairleigh  for  ap- 
pellee. 

TYE  V.  SILER. 

Filed  May  17,  1893.    Appeal  from  Whitley  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 
Judgment  su stoned  by  evidence— As  this  appeal  presents  a  simple  question 

of  fact,  and  the  finding  of  the  chancellor  is  not  against  the  evidence,  his 
judgment  must  be  affirmed. 

Richardson,  Tye  &  Sharp  for  appellant;    Wm.  Lindsay  and  Edward  W. 
Bines  for  appellee. 
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TRUSTEES  COMMON  SCHOOL  DISTRICT  v.  LOUISVILLE  &  NASH- 

VILLE  R.  R.  CO. 

Filed   May  17,  1893.    Appeal  from   Laurel   Circuit  Court.    Opiolon   of  the 

court  by  Presidiniii;  Judge  Yost,  affirming. 

Taxation  of  railroads  for  sohool  purposes— To  authorize  the  trustees  of  a 
commoD  school  district  to  recover  of  a  railroad  company  taxes  alleged  to  be 
due  from  it  on  account  of  the  assessment  of  its  property  in  the  district  for 
sohool  purposes,  they  must  allege  in  their  petition  that  the  county  superin- 
tendent has  furnished  the  defendant  with  a  boundary  of  the  district,  it  not 
being  sufficient  to  allege  merely  that  the  boundary  has  lieen  furnished  de- 
fendant, ns  it  is  entitled  to  have  the  inforniatiun  furnished  It  officially  by 
the  superintendent,  and  the  petition  must  so  show;  aud  the  petition  must 
also  allege  that  the  auditor  has  notified  the  clerk  of  the  county  court  of  the 
amount  assessed  for  taxation  against  defendant,  and  has  notified  the  defend- 
ant of  the  amount  of  its  assessment. 

R.  L.  Ewell,  W.  H.  Holt,  W.  J.  Hendrick  and  R.  Reid  Rogers  for  appel- 
lants; Alcorn  &  Craft  for  appellee. 

CHESAPEAKE  &  OHIO  R.  R.  CO.  v.  COWHERD. 

Filed  May  17,  1803.    Appeal  from  Jefferson  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

1.  Suit  against  foreign  corporation  fur  injury  done  in  another  Sr<ate— That 
a  citizen  of  this  State  who  is  injured  in  another  State,  by  tLe  negligence  of 
a  foreign  corporation,  may  sue  such  corporatioL  in  the  courts  of  this  State» 
is  not  an  open  question. 

2.  Same— Venue— Section  73  of  the  Civil  Code  fixes  the  county  in  which 
an  action  against  a  common  carrier  for  an  injury  to  a  passenger  must  be 
brought;  and  this  statute  applies  even  where  a  carrier  is  a  nonresident  and 
the  injury  is  received  in  another  State.  And  although  by  reason  of  the  non- 
existence of  any  of  the  localizing  facts,  there  may  be  no  forum  in  which  the 
injured  party  can  assert  bis  right,  the  courts  are  powerless  to  supply  the 
omission. 

3.  Same— Transitory  actions— An  action  for  such  an  injury  is  transitory, 
and  the  defendant  can  be  made  to  answer  in  any  county  in  which  process  la 
served,  in  the  absence  of  a  statute  localizing  the  action.  But  where  suoh  a 
statute  exists,  the  fact  that  none  of  the  conditions  exist  in  a  particular  case 
which  would  authorize  the  action  to  be  brought  in  any  of  the  counties  fixed 
by  the  statute,  does  not  make  the  action  transitory. 

4.  Same— Even  if  section  73  of  the  Civil  Code  does  not  localize  all  actiona 
against  carriers  for  injuries  received  l^y  passengers,  an  action  against  a  for- 
eign railroad  corporation  tor  an  injury  received  in  another  State  must,  under 
section  1  of  chapter  48,  General  StatuteSi  be  brought  in  a  county  through 
which  the  road  runs. 

Judge  Brent,  in  a  separate  opinion,  holds  that  an  action  asainst  a  nonresi- 
dent common  carrier  for  an  injury  to  a  passenger  in  another  State  is  transi- 
tory, and  the  defendant  may  be  required  to  answer  in  any  county  in  this 
State  in  which  process  is  served,  but  that  service  of  process  in  this  case  upon 
a  local  ticket  agent  for  several  roads,  including  defendant,  and  who  bad  na 
other  duty  or  authority  in  connection  with  its  business,  was  not  a  sufflolent 
service. 

Helm  &  Bruce  for  appellant;  Fairlelgh  &  Straus  for  appellee. 
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VOORHEIS,  MILLER  &  RUPLE  v.  EITING. 
(Filed  April  11,  1893— Not  to  be  reported  ) 

1.  A  receipt  for  the  purobase  prioe  of  laod  is  a  suffioieDt  written  memoran- 
doni  of  the  ooDtraot  to  comply  with  the  statDte  of  frauds,  provided  it  ood- 
tains  BDch  a  descrlptioD  of  the  land  as  will  enable  the  chancellor  to  know 
what  particular  land  has  been  sold.  But  a  receipt  for  a  certain  amount  "on 
my  seventh  part  interest  in  r«*al  estate,  as  deed  will  show,"  contains  no  de- 
scription of  the  land,  and  is  not  such  a  written  memorandum  as  is  required 
by  the  statute. 

2.  A  deed  to  land  expcuted  pursuant  to  a  previous  verbal  contract  for  the 
sale  of  the  land  does  not  relate  back  to  the  date  of  the  contract  and  overreach 
an  attachment  lien  created  upon  the  land  between  the  date  of  the  contract 
and  the  date  of  the  deed. 

8.  Lien  of  purchaser  under  verbal  contract— Attachment— Where  possesbion 
has  not  been  taken  under  a  verbal  purchase  of  land,  the  lien  of  the  purchaser 
for  the  purchase  price  paid  by  him  is  subordinate  to  an  attachment  lien  ac- 
quired by  a  creditor  without  notice  of  the  verbal  contract  for  the  sale  of  the 
land. 

4.  Where  there  is  a  failure  to  properly  sign  a  pleading,  the  defect  will  be 
regarded  as  waived  if  not  taken  advantage  of  by  rule. 

6.  It  is  not  essential  to  the  validity  of  an  affidavit  that  the  name  of  the 
affiant  should  appear  in  the  body  of  the  affidavit.  It  is  sufficient  that  he 
de6crit)e8  himself  as  "the  affiant." 

6.  It  is  no  objection  to  an  attachment  bond  that  it  is  made  payable  to  the 
defendants  jointly,  as  any  one  of  the  defendants  that  is  damaged  by  the 
wrongful  act  of  obtaining  the  attachment  may  sue  thereon.  Nor  is  it  ma- 
terial that  the  bond  is  executed  to  defendants  as  a  firm,  as  a  bond  thus  taken 
is  a  protection  to  each  defendant  in  his  individual  capacity. 

Brown,  Humphrey  A  Davie  and  W.  B.  Dixon  for  appellants. 

Helm  &  Bruce  for  appellee. 

Appeal  from  Ljulsville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

vol.  15 — 11 
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On  the  11th  day  of  July,  1889,  the  appellants  brought  suit 
»gainst  Lange,  HilJerhaus  &  Co.  in  the  Louisville  Chancery 
Court,  and  obtained  an  attachment  against  their  property.  The 
attachment  came  to  the  hands  of  the  marshal  at  11:80  o'clock  a. 
m.  At  12  o'clock  m.  the  sam(3  day  Theodore  Droppelman,  one  of 
the  members  of  said  firm,  and  who  was  included  in  said  suit  as 
defendant,  and  against  whom  the  attachment  was  obtained,  made 
and  acknowledged  and  lodged  a  deed  for  record  to  the  appellee, 
£iting,  conveying  to  him  the  land  in  controversy. 

It  is  not  contended  that  ti)»3re  was  any  written  memorandum  of 

the  sale  of  said  land  to  the  appellee  prior  to  the  time  that  the 
attachment  came  to  the  hands  of  tlie  marshal,  whitdi  created  a 
lien  upon  said  property,  unless  the  following  writing  be  deemed 
BuflHcient  to  comply  with  the  statute  of  frauds  and  perjuries  rel- 
ative to  the  sale  of  land: 

"Decature,  Ind.,  July  6,  1889. 

"Received  of  John  Eiting  $100  nn  a  bargain  between  me  and 
bim  on  my  seventh  part  interest  in  real  estate,  as  deed  will 
■bow. ' ' 

It  will  be  seen  that  tlie  r'^ceipt  contains  no  description  of  the 
land  whatever— not  even  its  location. 

This  court,  in  the  case  of  Jones  v.  Tye,  decided  October,  1892 
(14  Ky.  Law  Rep..  448),  that  if  a  receipt  acknowedging  I  he  pur- 
chase'money  for  the  sale  of  land  contained  such  a  description  of 
it  as  to  enable  the  chancellor  to  know  what  particular  land  has 
been  sold,  it  will  be  a  sufflcient  written  memorandum  to  comply 
with  the  statute  of  frauds  and  perjuries.  (Tyler  v.  Onzts,  &c.. 
14  Ky.  Law  Rep,.  821,  and  Camp  v.  Moreman.  84  Ky.,  640.) 

But  unless  the  receipt  contained  such  description  it  was  not  a 
Bufflcient  memorandum  for  such  purpose,  and  the  sale  would  be 
regarded  as  verbal,  which  would  not  pass  to  the  purchaser  any 
title,  either  legal  or  equitable.  The  receipt  quoted  contains  no 
description  whatever  of  tlie  land  in  controversy — not  even  its 
location.  It  is  certainly  not  sufficient  to  comply  ^with  the  statute 
ef  frauds  and  perjuries.  Therefore,  it  passed  to  the  appellee  no 
title  whatever.  Now,  it  is  cleai  that  when  the  attachment  came 
to  the  marshal's  hands  a  lien  was  tlipreby  created  on  such  prop- 
erty of  the  defendants  as  was  subject  to  he  seized  under  it,  and 
there  is  no  doubt  that  the  property  in  controversy  was  subject  to 
SQch  seizure  at  the  time  the  attachment  came  to  the  marshal's 
bands,  consequently,  a  lien  was  thereby  created  on  it. 

But  appellee  contends  that,  although  the  verbj*l  contract  was 
not  enforcible  so  long  as  it  remained  in  that  condition,  yet  as 
soon  as  a  deed  was  made  and  delivered  to  the  vendee  pursuant 
to  the  verbal  contract,  such  deed  related  back  to  the  date  of  the 
verbal  contract  and  defeated  the  lien  that  was  created  by  the 
attac^hmeiit  coming  to  the  hands  of  the  marshal. 

But  it  seems  to  us  ttiat  the  case  of  White.  <fec.  v.  O'Bannon, 
Ac.,  9  Ky.  Law  Rep.,  .384;  86  Ky.,  100,  is  direct  authority  against 
the  contention  of  the  appellee.  It  is  there  said  that  "a  verbal 
sale  of  land  invests  the  purchaser  with  no  legal  or  equitable 
title.  •  *  »  And  attachments  having  been  levied  on  the  land 
bofore  James  White  had  conveyed  his  interest  therein  to  John  W. 
White  by  anv  writing,  a  lien  was  thereby  created  on  said  inter- 
est, which  lien,  the  subsequent  written  conveyance  by  James  H. 
White  to  John  W.  White,  although  made  pursuant  to  the  prior 
verbal  agreement  of  division,  which,  antedated,  the  levy  of  the 
attachments  could  not  overreach."  The  case  of  Jones  V.  Allen 
it  Co.,  10  Ky.  Law  Rep.,  962;  88  Ky.,  381,  decides  the  same  thing. 
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It  will  te  observed  that  no  possession  was  taken  under  the 
"verbal  purchase  supra  prior  to  the  creation  of  the  attachment 
Hen.  And  if  we  concede  that  the  appellee  was  a  bona  fide  pur- 
chaser of  said  land,  and  entitled  to  a  lien  upon  it,  as  between 
bins  and  his  vendor  for  the  purchase  money  that  ho  had  paid 
thereon,  the  question  arises,  is  said   lien   superior  to  tiiat  of  tlie 

attaching  creditors?  The  answer  is  that,  as  there  was  no  i)os- 
8es8lon,  there  was  nothing  to  put  the  aitHching  creditors  upon 
inquiry  as  to  such  purchase  and  lien  for  the  payment  of  the  pur- 
t!hase  money,  and  as  the  creditor  had  ac(|uired  a  legal  lien  upon 
said  property  as  security  for  tl)e  pa.vment  of  his  debt  witiiout 
notice  of  the  purchaser's  equitable  lien  growing  out  of  thi  tnms- 
Hction,  such  lien  is  superior  to  that  of  tlu'  purchnsir's. 

Section  115  of  the  (^ivil  Code  provides  that  pleadings  must  be 
signed  by  the  parties  that   file   I  hem   or  by  their  attorneys.     If  a 

fdeadingis  not  thus  signed,  the  proper  way  to  reach  the  omission 
s  by  rule,  and  then,  if  the  rule  is  not  compli»^d  with,  tu  reject 
the  pleading.  In  this  case  there  was  no  rule  upon  the  pbiintitfs, 
bence  the  question  can  not  be  considered. 

It  is  contended  that  the  affldayit  is  defective,  hecause  the  state- 
ment that  the  appellant  believes  does  not  inform  us  who  the 
•appellant  is,  but  it  seems  to  us  that  such  expression  is  sufllcient. 
It  is  also  thought  that  the  bond  made  payabh  to  the  defendants 
altogether  is  sulTlcient,  because  there  is  no  doul)t  that  any  of  the 
defendants  that  is  damaged  by  the  wrongful  act  of  ol)taining  the 
attachment  may  sue  thereon.  Also  the  fact  that  thif  defendants 
»re  described  as  a  firm  is  merely  in  case  of  attachment  bond  de- 
scriptive, and  the  bond  thus  taken  is  a  protection  to  each  defend- 
ant in  his  individual  capacity  rendered  against  the  members  for 
debt,  and  has  the  effect  of  a  personal  judgment  against  each. 

The  judgment  is  reversed  and  cause  remanded  to  enfoice  the 
attachment  lien  on  said  land,  and  that  the  appellees  purchase  is 
subject  to  same. 


MITCHELL,  &o.  v.  CAMPBELL,  &c. 
(Filed  May  13,  1898.) 

Construction  of  devise— Defeasible  fee— A  devipp  of  aD  estate  g^-npnill.y  op 
Indnflnlt-i^ly,  with  a  power  of  dlBp08ition,  carries  a  feee.  B:jt  In  oniistuilng 
the  jn8trin'iiHnt  in  oases  where  the  party  has  a  power  and  also  an  interest, 
Xhvi  intention  is  the  great  ohjeot  of  inquiry. 

A  testator,  after  devising  hiri  estate  to  an  unniarrlerl  gl8r>er  to  enalile  her 
to  take  care  of  the  children  of  a  deceased  sistt^r,  |)ro\ided  that  if  the  xister 
should  lie  alive  when  the  children  mentioned  were  "nnsed  and  ol<i  enoiii^h 
*o  no  longer  require  care  of  firuardian  and  support."  she  should  "continue 
the  ownerbhip  of  the  estate  and  do  as  she  pleases  with  it  nt  her  death,  pro- 
vided she  leaves  heirs  of  her  own  body,  which  heirs  are  to  t.ike  it.  Birt  if 
she  dies  without  leaving  heirs  of  her  own  body,  then  my  will  is  thar  my 
brothers  are  to  dispose  of  the  estate  for  the  benefit  of  my  heirs  at  Kwi"^. 
Held — That  the  sister  took  the  fee  defeasible  upon  the  continsrency  of"'  her 
dying  without  children,  and.  therefore,  as  she  died  leaving  children,  one  to 
whotu  she  conveyed  the  fee  became  invested  upon  her  de.itb  with  the  ubAo 
lute  title. 

J.  W.  S.  Clements  for  appellants. 

W-  E.  Selecman  and  Thos.  W.  Simms  for  appellees. 

Appeal  from  Washington  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Lewis. 

A.  E.  Groatley,  having  conveyed  her  property  to  appellee 
Campbell  in  trust  for  benefit  of  creditors,  he  brought  this  action 
for  settlement  of  his  transactions  as  trustee  and  for  sale  of  her 
property,  including  a  tract  of  $185  acres  now  in  controversy,  for 
payment  of  debts;  and  at  the  March  term,  1891  of  the  court  a. 
judgment  was  rendered  for  sale  as  prayed  for  in  the  petition. 

But  at  the  September  term,  1892,  appellants,  B.  W.  Mitchell,  A.. 

B.  Mitchell  and  Hugh  T.  Mitchell,  were,  on  their  motion,  made^ 

parties  defendants,  having  filed  a  petition  which  was  treated  as. 
an  answer  and  cross  petition. 

They  state  In  substance  that  their  mother,  Maria  Jane  Mitchell, 
formerly  Walker,  died  about  eight  years  previously,  leaving  them 
her  only  children;  that  though  she  and  her  husband,  father  of 
defendants,  in  1886,  sold  and  conveyed  absolutely  the  185  acrea 
In  question  to  B.  P.  Groatlej',  underVhom  A.  E.  Groatley  claims, 
she,  their  mother,  had  only  a  life  estate,  remainder  in  fee  beings 
vested  in  them  by  the  will  of  her  brother  and  their  uncle,  Bobert 
L.  Walker,  from  whom  the  land  was  derived.  Whether  they 
have  any  Interest  in  the  land  must  of  course  depend  upon  proper 
construction  of  that  will,  dated  in  1851  and  admitted  to  record  la 
1854. 

Except  ten  oi  twelve  acres  of  land  the  testator  stated  he  had 
promised  to  let  his  brother,  Murry  Walker,  have,  and  desired 
conveyed  to  him  all  his  estate  of  every  kind,  was  in  expresa 
terms'devlsed  to  his  mother  and  sister,  Maria  Jane,  to  be  held  a» 
a  means  of  support  for  themselves,  and  to  enable  them  to  oare^ 
for  the  children  of  his  sister,  Emily  Plat;  but  it  was  provided 
that  in  case  Maria  Jane  died  before  those  children  were  raised, 
he  desired  his  brothers,  Murry  and  John,  one  or  both,  to  take 
charge  of  the  children  and  propel tj-  in  conjunction  with  his 
mother,  if  living,  and  carry  out  his  wish  in  regard  to  them  and 
to  ultimately  dispose  of  his  estate  for  benefit  of  his  heirs;  though 
his  mother  was  not,  in  any  event,  to  be  disturbed  in  her  posses- 
sion and  ownership  of  the  property. 

Provision,  in  case  of  his  sister,  Maria  Jane,  being  alive  when 
the  children  mentioned  were  ** raised  and  old  enough  to  no  longer 
require  care  of  guardians  and  support,"  is  in  the  following  lan- 
guage: **But  if  my  sister,  Maria  Jane,  is  living,  she  is  to  con- 
tinue the  ownership  of  the  estate,  and  do  as  she  pleases  with  it 
at  her  death,  provided  she  leaves  heirs  of  her  own  body,  which 
heirs  are  to  take  it.  But  if  she  dies  without  leaving  heirs  of  her 
own  body,  then  my  will  is  that  brothers  John  and  Murry  Walker 
are  to  dispose  of  the  estate  for  the  benefit  of  my  heirs  at  law." 

Whether  Maria  Jane  Walker  took  under  the  claim  quoted  the- 
fee  or  an  estate  for  life,  with  power  of  disposition,  is  the  main 
and  decisive  question. 

It  is  a  well  established  rule  that  a  devise  of  an  estate  generally 
or  indefinitely,  with  a  power  of  disposition,  carries  a  fee;  but,  aa 
said  In  Kents'  Commentaries,  volume  4,  page  335,  **in  construing- 
the  instrument,  in  cases  where  the  party  has  a  power  and  also- 
an  interest,  the  intention  is  the  great  object  of  inquiry." 

We  do  not  think  there  is  much  difflculty  in  determining  what 
was  the  testators'  plan  for  disposin*g  of  his  estate,  for  it  was  evi- 
dently well  considered  and  matured.  The  term  * 'ownership," 
used  to  describe  the  quantity  of  estate  he  intended  his  sister, 
Maria  Jane,  to  have,  according  to  its  common  signification,  com- 
prehends a  fee,  and  can  not  be  properly  restricted  so  as  to  mean 
»  mere  life  estate;  and  the  proviso  of  her  leaving  heirs  of  her 
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^wn  body,  who  were  to  take  the  estate,  was  obviously  intended 
to  be  operative  only  in  case  she  died  intestate,  and  not  to  limit 
the  estate  already  given  to  her.  For  their  absolute  right  to  take 
It  can  not  be  iit  all  reconciled  with  her  unqualified  power  to  do  as 
she  pleased  with  it  at  her  death.  Moreover,  if  the  testator  had 
intended  to  restrict  tlie  devise  to  a  life  estate,  it  is  a  reasonable 
supposition  he  would  have  used  the  word  children  instead  of  heira 
to  indicate  who  were,  at  all  events,  to  take  at  her  death. 

When  the  will  was  written  Maria  Jane  was  unmarried,  and  it  is 
very  plain  he  intended  she  should  have  the  fee  defi  asible,  upon 
the  contingency  of  her  dying  without  children,  and  passing  to 
his  heirs,  who,  in  that  case,  would  have  been  her  right  heirs. 

Then,  as  she  acquired  a  fee,  power  existed  to  dispose  of  the 
land  in  question  by  either  deed  or  will,  subject,  however,  to 
-defeat  the  title  conveyed  upon  the  contingency  mentioned,  and 
the  words  *'at  her  death''  were  evidently  not  intended  and  did 
not  have  effect  to  qualify  that  power,  but  were  used  rather  to 
negative  the  idea  of  a  life  estate. 

As,  therefore,  the  contingency  upon  which  alone  the  fee,  with 
which  Maria  Jane  was  invested,  was  to  be  defeated  did  not 
bappen,  Groatley  became  invested,  in  virtue  of  the  deed  of  her- 
self and  husband,  Mitchell,  witl)  absolute  title  to  the  land  in 
question. 

Judgment  affirmed. 


PERSIFULL,  Ac.  v.  BOREING. 

(Filed  May  13,  1893— Not  to  be  reported.) 

1.  Statute  of  frauds— A  parol  agreemeDt  by  one  person  to  buy  of  another  a 
tract  of  land  when  the  latter  should  ohtaln  a  patent  therefor,  and  pay  as 
purchase  price  a  certain  sura,  is  within  the  statute  of  fraads,  and,  therefore, 
%ot  enforcible  hy  the  vendor. 

2.  Amended  pleading— An  amended  answer  not  beinfi  tendered  until  the 
second  term  after  the  action  was  ooinraenced.  nor  until  aft^r  the  case  was 
^nbmltted,  and  no  reason  for  the  delay  beinf;  given,  the  court  did  not  abuse 
•a  sound  discretion  in  permitting  it  to  be  filed. 

Waller  &  Hays  for  appellants. 

W.  H.  Holt  and  A.  W.  Cook  for  appellee. 

•Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

The  right  of  appellee  to  recover  amount  of  tlie  note  for  pur- 
chase price  of  land  sued  on,  and  to  enforce  an  exisitng  lien  upon 
the  land  sold  by  him  to  appellants,  is  not  controverted  in  their 
answer,  but  they  plead  and  rely  as  a  set-off  alleged  indebtedness 
of  appellee  to  them,  created   under   the  following  circumstances: 

They  were,  as  alleged,  employed  by  him  to  run  out,  in  Febru- 
ary and  March,  1890,  land  he  owned  in  Bell  county,  and  while 
^oing  so,  as  surveyors,  found  considerable  vacant  land,  of  which 
there  was  a  tract  of  36  acres  that  was  entirely  surrounded  by 
appellee^s  lands;  that  he  agreed,  if  they  would  allow  him  to 
"have  all  said  vacant  land  except  the  tract  of  36  acres  patented  to 
him,  he  would  take  the  36  acres  and  pay  them  $396,  or  $11  per 
^aore  for  same,  which  was  subsequently  patented  to  them;  and 
^hat  they  did  allow  appellee  to  procure  patents  in  his  own  name 
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for  all  said  vacant  lands,  except  the  36  acres,  in  consideration  h& 
would  take  the  36  acres  and  pay  them  $396  therefor. 

They  stated  in  their  ani5wer  they  had  duly  executed  and  ac- 
knowledged ready  for  delivery  a  warranty  deed  for  the  36  acres^ 
and  appellee  having  refused  to  accept  it  and  pay  the  agreed 
price  therefor,  they  tendered  it  to  him  in  court. 

The  relief  prayed  for  is  judgment  allowing  $396  as  set-off 
against  the  note  sued  on,  or,  if  that  could  not  be  done,  that  be 
be  required  to  convey  to  them  the  vacanat  land   they  had  found 

and  allowed  appellee  to  have  patented  to  himself. 

May  21,  1891,  a  general  demurrer  to  the  answer  previously  filed 
was  overruled,  but  December  22,  1891,  plaintiff  withdrew  his  re- 
ply, and  on  his  motion  the  case  was  submitted,  and  thereafter  a 
motion  of  defendants  to  s«?t  aside  order  of  submission  and  file  an 
amended  answer  was  overruled,  and  judgment  rendered  for 
amount  of  the  nute  sued  on. 

The  amended  answer  differed  from  the  original  in  that  it  was. 
stated  that  plaintiff  agreed  if  defendants  would  locate  and  show 
the  county  surveyor  five  tracts  of  vacant  land,  aggregating  175. 
acres,  and  direct  the  survey  of  four  of  them  for  plaintiff,  that  he 
might  have  them  patented  in  his  name,  and  would  direct  the 
fifth  tract,  of  36  acres,  patented  to  them,  he  (plaintiff)  w^ould 
pay  them  $396,  all  of  which  was  done  as  stated  in  the  original 
answer. 

The  cause  of  set-off,  as  stated  in  the  original  answer,  was  au 
alleged  parol  agreement  by  plaintiff  to  purchase  of  defendants, 
the  tract  of  36  acres  when  they  obtained  a  patent  therefor,  and 
pay  as  purchase  price  thereof  $396. 

It  is  true  it  is  alleged  as  part  of  the  agreement  that  they  were 
to  allow  plaintiff  to  have  patented  to  himself  all  the  vacant  land 
except  the  36  acres;  but  it  is  not  stated  in  the  original  answer 
how  many  tracts,  nor  what  quantity  of  land  thej'  showed  te 
plaintiff  antl  allowed  him  to  obtain  patents  for  in  his  own  name; 
nor  is  it  therein  alleged,  in  terms  or  in  substance,  that  there  was- 
any  other  consideration  for  the  $396,  agreed  by  plaintiff  to  be 
paid,  except  the  36  acres.  So  that  the  contract,  as  stated  in  iha 
original  answer,  is,  we  think,  within  section  1,  chapter  22,  Gen- 
eral Statutes,  which  provides  that  no  action  shall  be  brought  to 
charge  any  person  upon  any  contract  for  the  sale  of  real  estate 
unless  it  be  in  writing;  and,  consequently,  no  right  to  eitiiei 
recover  in  original  action  or  maintain  as  a  set-off  the  alleged  pur- 
chase price  of  the  36  acres  existed  in  virtue  of  that  contract. 

The  amended  answer  not  being  tendered  until  the  second  ternk 
after  the  action  was  commenced,  nor  until  after  the  case  waa 
submitted,  and  no  reasun  for  the  delay  in  offering  to  file  it  hav- 
ing been  given,  we  think  the  court  did  not  abuse  a  sound  discre^ 
tion  in  refusing  to  permit  it  filed. 

Judgment  affirmed. 


PRYOR,  &c.  V.  HARDWICK,  &c. 
(Filed  May  13,  1893— Not  to  be  reported.) 

1.  Tax  sales^The  burden  is  also  upon  a  party  olaiining  title  to  land  under- 
a  Mile  and  oonveyaDoe  for  taxes  to  show  that  all  the  steps  required  by  the 
statute  were  substantially  taken  by  the  officer  making  the  sale;  and  neither^ 
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his  oertificate  nor  report  of  sa]e,  nor  deed  made  to  the  purchaser,  can  be 
relied  on  to  show  the  facts. 

As  it  does  not  appear  in  the  record  of  this  case,  except  from  the  sheriff *8 
report,  that  the  land  sold  for  taxes  bad  been  previtius  to  the  sale  assessed,  or 
what  amount  of  taxes,  if  any,  were  due  and  unpaid  when  the  land  was  sold, 
the  purchaser  acquired  no  title. 

2.  Same  -  Where  a  sheriff,  in  mnlsing  a  sale  of  land  for  taxes,  exposes  as  a 
whole  two  or  more  tracts  of  land  of  the  taxpayer,  when  the  sale  of  one  of 
them  might  tie  suilSoient  to  pay  amount  of  taxes  due,  the  sale  passes  no  titlei 

Wood  <fe  Day  and  Ben  W.  Hall  for  appellants. 

Bidden  &  Son  for  appellees. 

Appeal  from  Powell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellees  brouR:ht  this  action  alleging  themselves  to  be  owners 
and  entitled  to  possession  of  600  or  more  acres  of  land,  described 
in  the  petition  by  metes  and  bounds,  upon  a  portion  of  which 
appellants,  claiming  title,  had  trespassed  by  cutting  and  carry- 
ing away  large  quantities  of  timber.  The  relief  prayed  for  was 
recovery  or  value  of  timber  and  an  attachment,  which  was 
granted,  and  followed  by  sale,  under  order  of  court,  of  timb«*r 
and  lumber  levied  on,  and  the  final  Judgment  was  for  $ — ,  to  be 
paid  out  of  sale  bonds,  a  lien  thereon  being  given  for  that  pur- 
pose. 

Both   parties  claim   under  John  C.  Mason,  who  is  conceded  to 

have  once  been  the  owner  of  the  land,  appellees  in  virtue  of  sale 

for  taxes,  and  appellants  under  a  commissioner's  deed,  made 
under  judgment  in  two  actions  on  notes  given  by  an  alleged  pur- 
chaser of  the  land  from  Mason.  But  we  need  not  determine  as 
to  validity  of  appellants  title  until  that  of  appellees  has  been 
considered.  Sheriff's  deed  to  appellees  ^^as  made  November  8, 
1887,  and  the  only  authority  for  it  is  what  purports  to  be  a  report 
of  a  sale  made  for  taxes  in  1876.  In  that  report  it  is  stated  by 
the  sheriff  then  acting  that,  having  adverlistd  according  to  law 
the  following-described  property,  to-wit,  1.000  acres  of  land,  or 
the  Mason  claim  in  Powell  county,  assessed  in  the  name  of  John 
C.  Mason's  heirs,  in  districts  Nos.  1,  2  and  3  in  said  county,  I 
did,  February  7,  1876,  offer  the  same  for  State  taxes  for  the  years 
1878,  '74,  '75,  and  there  being  no  other  bidder,  J.  W.  Williams 
and  others  (naming  them)  became  purchasers  thereof  at  the  sum 
of  $39.60,  amount  of  the  taxes  and  slier! ff's  commission  due 
thereon.  The  statute  at  that  time  required,  among  other  things, 
the  sheriff  to  give  a  description  of  the  land  sold  as  fully  as  he  is 
able  to  do;  and,  of  course,  where  there  is  more  than  one  tract  of 
land  belonging  to  the  defaulting  taxpayer,  to  so  state.  But,  ac- 
cording to  the  report  in  this  case,  there  was  sold  and  of  course 
previously  advertised  for  sale,  if  advertised  at  all,  land  described 
in  general  terms  as  1.000  acres  of  land  of  the  Mason  claim,  the 
whole  of  which  was  sold  for  only  the  sum  of  $39.50.  Yet,  in  the 
deed  of  1887,  based  upon  that  report,  three  distinct  tracts  of  land, 
described  by  metes  and  bounds,  and  containing  about  1,100  acres, 
were  conireyed  to  appellees  and  now  claimed  by  them. 

In  fact  there  is  evidence  in  this  record  tending  to  show  the 
quantity  actually  conveyed  and  now  claimed  under  that  sale  is 
near  1,200  acres.  For  a  sheriff  to  expose  as  a  whole  two  or  more 
tracts  of  land  of  a  taxpayer,  where  the  sale  of  one  of  them  might 
be  sulflcient  to  pay  amount  of  taxes  due,  and  thereafter  ascertaJQ 
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And  convey  them  all  to  the  purchaser,  desorihinf?  each  by  metes 
and  bounds,  shows  a  disre^^ar']  of  plain  requirements  of  the 
statute  and  consequent  injustice  to  the  taxpayer  not  to  be  tol- 
erated. For  it  is  too  plain  for  discussion  the  sheriff  making  the 
sale  did  not  give  a  description  of  the  land  sold  as  fully  as  he 
was  able  to  do,  and  by  his  failure,  if  sanctioned,  the  taxpayer 
will  lose  and  appellees  gain  these  tracts  of  land,  containing  1,100 
acres  and  probably  2,000,  where  sale  of  one  tract  and  a  tenth  or 
twentieth  of  the  quantity  sold  would  have  sufficed  to  pay  the 
taxes. 

It  is  well  settled  by  this  court  that  the  burden  is  always  upon 
a  party  claiming  title  to  land  under  a  sale  and  conveyance  for 
taxes,  to  show  that  all  the  steps  required  by  the  statute  were  sub- 
stantially taken  by  the  officer  making  the  sale;  and  further,  that 
neither  his  eertiflcnte  nor  report  of  sale,  nor  deed  made  to  the  pur- 
chaser, can  be  relied  on  to  show  the  facts. 

It  does  not  appear  in  the  record  of  this  case,  except  from  the 
sheriff's  report,  that  the  land  had  been,  previous  to  the  sale, 
assessed,  or  what  amount  of  taxes,  if  any,  were  due  and  unpaid 
when  the  land  was  sold  by  him.  On  the  contrary  there  is  evi- 
dence that  the  person  under  whom  appellants  claim  had  actually 
listed  a  portion  of  the  land  sold  by  the  sheriff  in  1876  and  paid 
taxes  thereon  for  the  three  years  mentioned  and  previously,  so 
that  taxes  had  already  been  paid  on  some  part  of  the  land,  if 
not  all.  when  sold  to  appellees.  In  our  opinion  appellees  acquired 
no  title  in  virtue  of  their  purchase  in  1876  or  deed  of  1887,  and, 
consequently,  have  no  right  of  action  against  appellants  for  the 
cause  stated  in  this  petition. 

Judgment  reversed  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


KENNEDY  v.  McELROY,  &c. 
(Filed  May  16,  189.3— Not  to  be  reported.^ 

1.  ValldHy  of  ptitent  to  tnisfees  of  academy— Patents  for  land  havini;  been 
Issued  In  1811  to  the  trnRtei-s  «'f  an  academy  in  virtue  of  an  act  of  the  general 
assenilily.  passed  In  17i)S,  anrhorizinf?  the  appropriation  of  certain  vacant 
lands  r«>r  the  li»'npfit  nf  ac^'innuHs,  the  title  evidenced  hy  those  patents  can 
not  now  h»«  called  In  quest  Inn  upon  the  ground  that  the  land  covered  by 
them  w.'is  not  «  pnrt  uf  the  territory  which  was  subject  to  appropriation 
under  the  act  of  1708. 

2.  Same— Reversion  to  Commonwealth— Validity  of  act'authoriilng  county 
court  to  dispose  of  land— The  title  thus  granted  having  subsequently  re- 
vert <h1  to  the  Commonwealth  as  matter  of  law,  by  the  object  of  the  trust  be- 
oomins  extinct,  an  net  of  the  legislature  authorizing  the  county  court  to 
dispose  of  the  land  for  the  benefit  of  the  common  schools  of  the  county  was 
not  iinuonsritutional. 

8.  Validity  of  conveyance  by  county  judge  alone— Failure  of  county  oonrt 
to  assert  title— Kveu  if  the  county  judge  alone,  without  the  concurrence  of 
the  justices  nf  the  peace,  had  no  power  under  that  act  to  pass  the  title,  yet 
as  the  plaintiff  here  is  an  innocent  purchaser,  and  the  county  court,  although 
made  a  party  and  duly  summonerl,  failed  to  set  up  any  claim  to  the  land, 
the  court  should  have  adjudged  the  plaintiff's  title  good,  although  she  claims 
under  one  who  derived  his  title  from  the  county  court,  composed  of  the 
oounty  judge  alone,  the  deed  from  the  county  court  having  been  executed 
more  than  thirty  years  before  this  action  was  instituted. 

H.  C.  Raker  for  appellant. 

Montgomery  &  Jones  and  James  Garnett  for  appellees. 
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Appeal  from  Bussell  GircuU  Court. 

Opinion  of  the  court  b3'  Judge  Lewis. 

Appellant  brought  this  action  in  equity  for  Judgment  that  she 
Is  owner  and  entitled  to  the  possession  of  the  land  In  contro- 
versy, parts  of   which,  she   alleges,  appellees,  eight  in  number, 

and  insolvent,  have  severally  and  unlawfully  entered  upon  and 
cut  and  carried  away  timber,  and  an  injunction  was  asked  for. 

Her  claim  of  title  is  based  upon  patents  issued  July,  1811,  to 
trusteea  of  Lewis  Academy,  in  Lewis  county,  in  virtueof  an  act 
t)f  the  general  assembly.  She  states  that  by  an  act  of  1826  the 
trustees  were  authorized  to  sell  said  lands.  But  having  failed  to 
do  so,  and  there  being,  in  1851,  no  living  trustees,  and  said  acad- 
emy being  dissolved,  an  act  was  then  passed  repealing  the  act 
of  1825  and  empowering  the  county  court  of  Lewis  county  to  sell 
and  dispose  of  the  lands  by  themselves  or  an  agent;  that  at  the 
June  term,  1858,  of  that  court  it,  as  shown  by  an  order  recorded, 
tsontracted  to  sell  and  did  sell  to  P.  B.  Kippe  all  said  lands,  and 
afterwards.  In  July,  1868.  the  court  executed  and  delivered  a 
power  of  attorney  to  Rlppe,  authorizing  liim  to  sell  and  convey 
the  lands;  that  Rippe  entered  thereon  and  controlled  the  lands 
until  1869,  when  he  sold  and  conveyed  the  -fsam-e  to  J.  Mitchell, 
who,  in  1879,  sold  and  conveyed  to  C  J.  Wnlton,  and  from  the 
latter  appellant  pnrohased  and  obtained  a  deed. 

A  demurrer  was  sustained  to  the  petition  and  the  action  dis- 
missed, but  upon  appeal  to  this  court  the  judgment  was,  October 
3,  1891,  reversed. 

This,  the  second  appeal,  is  from  a  judgment  on  the  merits, 
again  dismissing  the  action.  Upon  return  (»f  the  cause  the  de- 
fendants, appellees,  filed  an  answer,  and  wo.  will  proceed  to  con- 
sider the  issues  of  fact  made  thereby  and  the  rights  of  parties 
applicable  to  the  state  of  case  presented. 

1.  It  is  denied  that  the  trustees  of  Lewis  Academy  werr  en- 
titled to  appropriate  and  receive  patents  for  land  iii  question, 
because  the  act  of  1798  prescribed  tlie  territory  sonlli  of  Cumber- 
land river,  when  only  vacant  land  was  subject  to  appropriation 
for  benefit  of  academies.  Without  inquiring  as  to  scope  and 
effect  of  that  act,  it  seems  to  us  the  patents  actually  issued  to 
the  trustees  of  Lewis  Academy  in  1811  afford  evidence  of  their 
title  to  the  land  in  controversy  that  can  not  now  be  called  in 
question.  Besides,  the  act  of  182o  authorized  them  to  sell  and 
pass  title  to  the  land,  and  the  act  of  1851  authorized  the  Lewis 
County  Court  to  sell  the  same  lands  and  apply  the  proceed  to 
common  schools  of  that  county. 

2.  But  it  is  contended  the  act  of  1861  is  unconstitutional. 
There  is  evidence  satisfactorily  showing  that  at  that  time  there 

was  no  acting  or  organized  body  of  trustees  of  the  Lewis  County 
Academy,  and  that  in  fact  such  institution  no  longer  existed. 
As  decided  by  this  court  on  the  former  appeal,  the  land  having 
been  originally  granted  to  persons  named  as  trustees  for  a  cer- 
tain purpose,  when  the  object  of  the  trust  became  extinct,  the 
title  reverted  to  the  Commonwealth  as  matter  of  law.  And  such 
being  the  case,  we  are  not  able  to  perceive  how  the  act  of  1851, 
the  object  and  effect  of  which  was  to  invest  the  county  court  of 
Lewis  county  with  power  to  dispose  of  the  land  for  benefit  of 
<;ommon  schools  of  that  county,  was  any  less  valid  and  effectual 
than  was  the  original  act  under  which  the  patents  were  issued, 
or  the  act  of  1826,  under  which  power  was  directly  given  to  the 
trustees  to  sell  the  land  for  benefit  of  an  academy  in  the  i^ame 
county. 
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In  our  opinion  the  act  of  1851  did  fully  empower  the  county  to 
sell  for  the  purpose  mentioned  and  to  pass  to  tlie  purchaser  a 
Kood  title. 

3.  It  is,  however,  contended  that  only  a  county  court  composed 
of  justices  of  the  peace  acting  with  the  county  judge,  and  not  the 
latter  alone,  had  power  under  the  act  of  1851  to  pass  the  title  ta 
Hippe.  The  order  as  set  out  in  the  petition  purports  to  have  been 
made  by  the  county  court  of  Lewis  county,  but  it  does  not  fully 
appear  how  the  court  was  organized.  But  we  will  consider  the 
case  as  if  the  county  judge  alone  caused  that  order  to  be  made^ 
and  also  without  concurrence  of  the  justices  of  the  peace  exe> 
cuted  the  power  of  attorney  to  Bippe. 

Appellant  occupies  the  attitude  of  an  innocent  purchaser  under 
Bippe,  who  had,  more  than  twenty  years  prior  to  commence- 
ment  of  this  action,  conveyed  to  Mitcliell,  in  pursuance  of  a  deed 
and  power  of  attorney,  executed  to  him  by  the  county  court  of 
Lewis  more  than  thirty  years  before  that  time.  It  seems  to  UB» 
therefore,  that  it  is  competent  and  in  fact  the  duty  of  the  chan- 
cellor, having  acquired  jurisdiction  to  adjudge  appellant's  title 
good,  inasmuch  as  the  Lewis  County  Court,  though  made  a  party 
and  duly  summoned,  fails  to  answer  or  set  up  claim  to  the  lanoL 
Certainly  her  title  ought  to  prevail  against  those  of  the  appel- 
lees, whose  sole  claim  to  the  land  is  based  on  patents  issued 
within  four  or  five  years  before  the  action  was  commenced,  and 
are  void  and  of  no  effect. 

In  our  opinion  appellant  has  shown  herself  possessed  of  title 
and  entitled  to  the  relief  prayed  for  against  all  the  appellees^ 
except  those  who  have  held  actual  adverse  possesion  for  fifteen 
years  before  institution  of  the  action. 

Judgment  reversed  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


LOUISVILLE  &  NASHVILLE  RAILROAD  CO.  v.  WALLING- 

FORD. 

(Filed  May  16,  1893— Not  to  be  reported.) 

Railroads— Injury  to  fiwltohniMn  in  onn])linfr  onrs— In  this  action  afrainst  a 
railroad  company  to  recover  daniafres  f<ir  injurh'S  received  by  plaintiff  while 
ooui)linf;  oars  in  the  discharge  of  his  duty  ;vs  suirohiuan,  the  evidence  waa 
sufficient  to  authorize  a  verdict  for  ])1ainiilT.  and  tJie  instructions  were  aa 
favorable  to  defendant  us  it  vena  entiil<  d  to  ask. 

Geo.  Washington  and  Jas.  C.  Wright  for  appellant. 

John  S.  Ducker  for  appellee. 

Appeal  frnm  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellee,  while  in  the  service  of  the  appellant,  as  switch- 
man on  a  construction  train,  and  while  adjusting  a  link  and  pin* 
in  order  to  make  a  coupling,  got  his  arm  caught  between  the 
bumpers  and  mashed.  The  result  was  that  it  became  necessary 
to  amputate  it.  He  brings  this  suit  to  recover  damages  for  the 
injury,  alleging  that  it  was  caused  bv  the  gross  negligence  of 
the  foreman.  The  defense  is  a  denial  of  the  negligence  and  con- 
tributory negligence.  The  jury  were  authorized  to  believe  that 
the  train  of  cars  was  moved  back  until  it  struck  the  standing* 
car,  without  waiting  for  a  signal  to  back  from  the  appellee^ 
which  was  negligence. 

The  lower  court  put  the  burden  of  proof  on   the  appellee  to  es- 
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tablish  gross  negligence.  It  made  the  appellee's  right  to  recover 
damageM  for  the  injury  depend  on  the  eslablishinent  of  gross 
neglect.  It  also  repulred  the  jury  to  find  for  the  appellant,  if 
injury  to  the  appellee  was  brought  on  by  his  contributory  negli- 
gence. The  instructions  were  as  favorable  to  the  appellant  as  it 
was  entitled  to.  We  can  not  say  that  the  verdict  was  influenced 
by  passion  or  prejudiee. 
The  judgment  is  affirmed. 


MULLINS,  &c.  V.  CONGER. 
(Filed  May  16,  1893— Not  to  be  reported.) 

1.  Adverse  possessioD— lu  tbl8  action  to  recover  land  in  which  the  defend- 
aats  pleaded  Id  bar  of  the  recovery  an  adverse  possession  of  fifteen  jears  as. 
the  evidence  shows  that  the  possession  of  defendants  was  amicable  until 
within  ten  years  before  this  action  was  instituted,  the  plaintiffs  are  entitled 
to  recover. 

9.  Rents— As  plaintiffs,  who  are  remaindermen,  would  not,  without  the 
assent  of  their  father,  the  life  tenant,  lie  entitled  to  the  iiosgeH<:ion,  and  this 
they  obtained  by  a  deed  of  release  only  at  the  time  this  action  was  instituted,, 
they  are  not  entitled  to  recover  rents. 

Eversole  <&  Sparkg  for  appellants. 

Wm.  H.  Holt  and  Ewell  A  Smith  for  appellee. 

Appeal  from  Laurel  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Ill  1846  Wm.  Rollins  wfts  the  owner  of  the  land  in  controversy,. 
or  at  anv  rate  held  a  title  bond  therefor.  His  wife,  H«nnah, 
brought  suit  against  him  for  divorce  and  for  alimony,  and  sued 
out  an  attachment  against  iiis  property. 

By  a  writing,  purporting  to  be  '*by  order  of  court,  December 
special  term,  1846,"  signed  **W.  H.  Randall,  cleric,"  one  Wesley 
Shotwell,  who  was  a  defendant  to  Hannah's  suit,  and  charged 
with  having  possession  of  the  l^ond  named,  was  directed  to  sur- 
render the  same  to  the  comph>inant.  Hannah.  Endorsed  on  this 
order,  the  sheriff  of  Laurel  county  certifies  that  "the  bond  for 
the  title  of  the  within  named  land  was  surrendered  to  the  com- 
plainant. Hannah  Rollins;  the  other  within  named  prop^rtv  was 
found.  This  Marcij  1,  1817.*'  Signed  '*J.  S.  Randall,  1).  H.,  per 
W.  Jackson,  S.  L.  C." 

Thereupon  Hannali  took  possession  of  the  land  and  shortly 
afterwaras  sold  it  to  one  Samuel  Strausberry,  assigning  him  the 
title  bend  indicated  above.  The  latter  took  possesion  of  tlie  land, 
and  very  soon  put  his  son-in-law,  John  Runion,  on  it,  who 
cleared  up  some  of  it  and  built  thereon  a  small  cabin,  in  which 
be  and  his  family  lived. 

In  1865  Strausberry  died,  having  made  a  wili  by  which  he  de- 
vised tliis  land  to  his  daughter.  Martha,  wife  of  Runion.  They 
continued  to  live  on  it  from  three  to  six  years,  wljen  Marttia 
died,  leaving  the  appellants,  save  James  Mullins,  husband  of 
Martha,  her  only  children. 

The  husband  and  children  continued  this  occupancy  for  a  few 
years,  the  proof  not  disclosing  accurately  how  long,  when  he 
sold  his  *•  improvements"  by  a  verbal  contract  to  one  F.  T. 
Hodges.    He  sold  him  no  land.    Hodges  took  possession   under 
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the  arrangement  with  Bunion,  and  held  by  himself  and  others 
until  1882,  when  he  made  a  quitolaim  deed  to  Joshua  Hodges, 
who  held  until  1887,  when  he  made  a  similar  conveyance  to  the 
^ippellee,  Conger. 

The  appellant9.«  in  January,  1891,  instituted  this  suit  in  equity, 
tslaiming  to  own  the  land  as  the  only  heirs  at  Jaw  of  their  mother, 
Martha  Bunion,  who  took  it  as  devisee  under  the  will  of  her 
father,  Samuel  Strausberry,  who  purchased  it  from  Hannah 
BoUins,  and  who  obtained  it  in  the  proceedings  against  her  hus- 
band, in  1847. 

The  appellee  purchased  it  from  Joshua  Hodges,  who  got  it 
from  Flem  (F.  C. )  Hodjres,  and  he  obtained  possession  under 
John  Bunion  in  about  I860. 

Flem  Hodges,  and  others  under  him  and  at  his  instance,  held 
the  land  some  twenty  odd  years,  and  his  vendee  and  the  appel- 
lee some  nine  years  before  this  action  was  brought,  and  it  is  evi- 
dent that  the  character  of  these  holdings  is  the  vital  question  in 
this  case. 

Bunion,  as  has  been  observed,  did  not  pretend  to  sell  the  land, 
•but  only  his  •Mmpovement,"  and,  at  most,  we  may  presume, 
sold  to  Hodges  his  right  of  possession  and  occupancy,  which  was 
«s  tenant  by  the  curtesy. 

Having  entered  as  a  subordinate  of  Bunion,  Hodges  will  be 
presumed  to  have  continued  this  amicable  occupancy  until  the 
contrary  appears. 

The  original  source  of  the  title  claimed  by  the  appellant  and 
the  appellee  is  the  same,  to  wit,  the  title  of  Hannah  Bollins.  It 
is  true  that  the  appellee  denies  the  title  of  Strausberrv,  her  ven- 
dee, but  the  proof  is  overwhelming  that  Flem  Hodges,  under 
whom  appellee  claims,  held  only  under  Bunion,  and  to  his  son- 
in-law,  Shotwell  and  others,  sutistantially  admitted  the  title  of 
Strausberry's  heirs. 

Shotwell  occupied  the  place  two  years,  and  explains  his  occu- 
pancy thus:  '*Old  man  Hodges  (Flem),  whose  daughter  I  mar- 
ried, had  bought  out  a  little  improvement  of  John  Bunion,  and 
told  me  that  he  would  give  it  tu  me,  and  to  go  up  there  and  build 
on  it.  I  built  on  it  and  cleared  up  right  smart  of  the  land,  some 
ten  or  twelve  acres;  there  were  some  improvements  un  it  when  I 
went  there.  I  heard  this  land  belonged  to  other  parties,  and 
went  to  Flem  Hodges  and  wanted  him  to  make  me  a  deed  to  it, 
•and  he  said  he  could  not  make  me  a  deed;  that  it  belonged  to 
"Other  parties;  that  I  had  a  better  right  there  than  he  did,  having 
it  in  my  possession;  *  »  *  he  said  it  belonged  to  some  Bollins 
or  Strausberry  heirs;  don't  remember  now;  hearil  him  talk  about 
It  several  times;  that  it  was  willed  to  them;  *  *  *  I  sold  my 
little  improvement  back  to  old  man  Hodges,  and  he  sold  it  to 
Josh  Hodges  (son  of  Sam)." 

The  latter  took  no  deed  ♦'or  it,  or  had  none  recorded,  because 
the  old  man  had  none,  and  then  sold  to  Joshua  Hodges  (Neds' 
son),  who  obtained  the  quitclaim  of  1882  from  Flem  Hodges.  This 
latter  Joshua  was  the  vedor  of  the  appollee,  Conger. 

Shotwell  probably  occupied  the  land  from  1878  to  1880,  then 
Joshua  Hodijps  (Sam's  son)  got  it  until  1882,  and  certain  enouerh 
is  it  that  until  this  time  the  elder  Hodges  had  refused  to  convey 
the  land,  or  even  claim  it  openly,  for  the  reason,  as  he  stated, 
that  it  belonged  to  others.  Emboldened  by  long  use  and  occu- 
pancy, he  at  last  made  a  deed  of  special  warrantj',  in  1882,  to 
J(»shua  Hodges. 

The  appellants  prove  by  a  number  of  witnesses  that  their  own- 
-ership  or  claim  under  the  will  of  their  grandfather,  or  as  heir  of 
their  mother,  was  known  to  all,  even  to  appellee.  Conger.  The 
t)ar  to  their  possession,  they  insist,  was  the  life  tenancy  of  their 
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father.  They  urge  now  that  this  tenancy  has  been  openly  denied 
or  repudiated,  first  in  1882  and  continuously  sinoe;  that  their 
right  of  action  is  assertable;  that  the  statute  of  limitations  began 
to  run  only  when  the  holding  of  Fleni  Hodges  became  openly 
and  notoriously  adverse,  which  was  in  1882. 

However  much  we  feel  indisposed  to  disturb  the  finding  of  the 
lower  court  in  oases  of  this  kind,  where  the  learned  chancellor 
has  special  knowledge  of  the  parties,  we  think  he  has  misoon^ 
strued  the  nature  of  the  holding  and  occupancy  of  the  Hodges, 
and  imposed  a  penalty  on  the  appellants  for  their  delay  in  takings 
steps  to  recover  their  latfds,  when   they  had   no  cause  of  action, 
at  leasl  until  1882.     As  lon^  as  the  holding  of  the  Hodges  were, 
friendly,  and  their  father  lived,  they  were  not  entitled  to  posses 
sion.     Upon  the  repudiation  of  tliis  amicable  possession,  which 
occurred  openly  in  1882,  they  could  first  assert  their  rights.     Nor 
does  the  defectiveness  of  Strausberrys^  title  affect  the  question, 
obtained  though  it   was   through   Hannah    Rollins'  erroneous   or 
irregular  purported  order  of  court.    All  the  parties  claim  through 
Runion,  and  the  issue  is,  who  has  shown  the  superior  title. 

We  think  that  the  appellants  are  the  undoubted  owners  of  the. 
land,  and  have  established   that  fact  by  their  proof  in  this  case. 

Without  tho  assent  of  the  life  tenant,  John  Runion,  they  woulcl 
not  be  entitled  to  the  possession,  and  this  they  obtained   by   hisi 
release  and  deed  early  in  January,  1891.     They  are  not  entitled, 
therefore,  to  recover  rents. 

The  judgment  below  is  reversed  and  cause  remaded,  with 
directions  to  enter  a  Judgment  in  the  appellant^s  behalf  for  the 
land  in  contest. 

Judge  Hazelrigg  delivered  the  following  response  to  a  petitiop 
for  rehearing: 

Respect  for  the  opinion  of  the  learned  attorney  for  the  appeK 
lees — the  late  Chief  Justice  of  this  court— render  it  proper  that 
this  petition  for  a  rehearing  of  his  client's  cause  should  have 
appropriate  response. 

**I  wish,"  says  the  learned  attorney,  **to  call  attention  to  a, 
matter  which  it  seems  to  mo  has  been,  in  the  press  of  business, 
doubtless,  overlooked,  and  which  it  seems  to  me  requires  an 
affirmance  of  the  judgment,  or  at  leaftt  a  modification  of  the 
opinion  of  the  court.  The  appellants  sue  as  the  heirs  of  Martha, 
Runion,  who,  at  her  death,  together  with  her  husband,  John 
Runion,  was  in  possession  of  the  land.  He  was  tenant  by  the 
curtesy.  It  is  true  Runion  says  he  did  not  sell  the  land,  but  he 
certainly  sold  his  possession — his  occupancy — his  right. 

"The  opinion  so  says  as  [  understand  it.  It  can  not  be  other-* 
wise  understood  from  the  evidence  than  that  he  sold  his  right  of 
tenant  by  the  curtesy.  ♦  *  *  He  is  still  alive.  *  *  *  Runloq 
could  not  put  Hodges  out,  or,  what  is  the  same,  his  vendee, 
without  restoiing  the  status  quo  ante.  ♦  »  *  The  judgmentv 
should  be  affirmed  because  the  appellants  sue  for  the  land.  They 
certainly  can  not  recover,  although  the  sale  by  Runion  was. 
verabl,  unless  they  restore  to  the  party  now  holding  it  by  virtue 
of  the  purchase  from  Runion  what  he  received  and  the  value  of 
the  permanent  improvements.  There  is  no  offer  to  do  so.  They 
must  either  do  so  or  wait  until  Runion'  death,  when  their  own 
right  would  become  enforcible.'' 

It  certainly  can  not  be  supposed  that  the  court  overlooked  the 
fact  that  Runion,  the  life  tenant,  was  still  alive.  Distinct  refer- 
ence is  made  to  that  fact  in  the  opinion.  But  it  was  said  that 
"as  long  as  the  holding  of  the  Hodges  was  friendly,  and  theiF 
father  lived,  they  (the  appellants)  were  not  entitled  to  posses^*. 
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sion.     Upon  repudiation  of  this  amicable  possession,  which  oc- 
curred openly  in  1882,  they  could  first  assert  their  rights." 

This  was  upon  the  well  known  principle  that  when  the  tenant 
atones  to  another,  or  asserts  adverse  title  in  himself,  the  land- 
lord may  at  once  enter.  This  is  true,  because  limitation  begins 
to  run  against  the  real  owner  from  the  time  of  said  open  renunci- 
ation, and  it  would  be  singular  indeed  if  the  owner  or  landlord 
may  not  sue  for  tlie  land  upon  such  renunciation  and  yet  lose  it 
by  waiting  fifteen  years.  Our  conclusions,  therefore,  as  announced 
in  the  opinion,  were  not  reached  by  reason  of  **the  press  of  busi- 
ness,'' but  after  reasonable  delibeiatioir  and  in  recognition  of 
confessedly  elementary  propositions  of  law.  If  no  special  emph- 
asis were  given  the  announcement  of  those  principles  by  way  of 
elaboration  in  the  opinion,  it  was  because  it  was  not  supposed 
that  such  widespread  and  familiar  doctrines  of  the  law  should 
ever  be  doubted. 


STAMPP^R,  &c.  V.  HIBBS,  &c. 

(Filed  xMay  17,  1893.) 

Fraudulent  coTiv»»yancH--AssiBiimi*nt  by  operation  of  law— Where  a  cred- 
itor asFnilH  a  trtiDf^fW  made  l^y  hi»  debtor  upon  the  fzround  of  aotual  fraud 
and  ohralnR  hiR  attaohnipnt.  hn  has.  upon  eRtahliahlnfz  the  fraud,  a  prior 
lien,  and  other  cn^dit^irp  cnnnnj?  into  the  action  have  Rubordinate  liens, 
dating  from  the  flllna  of  their  petitions.  And  In  the  abRenct)  of  any  plead* 
inj?  hrinjilnff  the  case  within  thp  jitatute  agalnRt  fraudulent  preferences,  it  is 
^rror  to  the  prejuoioe  of  th»-  del  T(»r  to  adjudize  that  there  has  been  an  assigD- 
inent  by  operation  of  law  of  all  his  estate  for  the  benefit  of  creditors. 

Stone  &  Sudduth  and  Z.  T.  Young  for  appellants. 

E.  B.  Wilhoit  for  appellees. 

Appeal  from  Carter  Olrcuit  Court. 

Opinion  of  the  court  l)y  Judge  Pry  or. 

This  judgment  ns  to  Wm.  Stnmper  must  be  reversed.  There  is 
no  chargH  of  a  fraudulent  preference  made  by  Wm.  Stamper  for 
the  purpose  of  securing  creditors,  and,  therefore,  it  was  improper 
to  adjudge  that,  in  contemplation  of  insolvency,  and  with  a  de- 
sign to  prefer,  he  had  conveyed  his  property. 

Where  constructive  fraud  exist,  hy  reason  of  the  statute,  the 
title  to  the  entire  (>st!vte  o*"  tlir  debtor  passes,  by  operation  of 
law,  to  his  creditors,- atid  thi^?  strttiile  was  ( nacted  to  prevent  a 
failing  debtor  from  givint'  a  pnference  to  one  creditor  over 
another:  and  wh(  re  a  prefcu  uw  is  made  all  creditor-*  share  alike 
unless  thtre  are  bona  fide  liens:  but  in  case  Of  actual  fraud  the 
creditor  who  assails  the  tnii  <  cr  on  that  ground  and  obtains  his 
attachmpnt,  there  being  no  pleaditig  to  bring  the  case  within  the 
act  of  lHr>(i,  has  bis  prior  ii»  n  v\  hi  t^  establishing  the  fraud,  ani 
other  creditors  coining  itito  the  action  have  subordinate  liens, 
dating  from  the  time  of  fllii  g  tin  ir  petition. 

It  is  cliimed  that  Wm.  i^t  inpcr  has  tio  interest  in  this  contro- 
versy. H  has  this  interest:  \\[<  entire  esttite  is  made  to  pass  to 
ail  creditors  by  th-  ]udgm«  in,  xUiin  there  is  neither  pleading  nor 
proof  authorizing  it. 

Judgment  reversed  t<  to  ppellant,  Wm.  Stamper,  and  afflrined 
as  to  the  other  appelbn  ts. 


0WEN8B0B0,  &0.,  R.  R.  CO.  V.  BARKER.  175 

OWENSBORO,  Ac,  RAILROAD  CO.  v.  BARKER. 
(Filed  May  18,  1893— Not  to  be  reported.) 

1.  Burden  of  proof— In  this  action  in  which  the  plaintifi:  sued  for  a  certain 
8trlp  of  Innd,  charging  an  unlawful  entry  and  occupation  by  defendant,  and 
the  defendant  hy  Its  answer  denied  this  and  set  up  claim  and  title  in  itself 
Tinder  a  deed  from  plaintifif,  which  it  filed  with  its  answer,  the   burden   of 

f^roof  was  on  the  plaintiff.     While   the  burden  wns  on   defendant  upon   an 
ssoe  made  by  it  as  to  a  misralce  in  the  dned  filed  with  the  answer,  yet,  on 
the  whole  case,  the  burden  was  on  the  plaintiff. 

8.  Appellate  practice— N'eoesisity  for  bill  of  exceptions  and  motion  for  new 
trial- The  burden  of  proof  beinj?  on  the  plaintiff,  and  no  evidence  having 
bf^n  Introduced,  the  judgment  is  not  sustained  by  the  pleadings;  and 
neither  a  bill  of  exceptions  nor  a  motion  for  a  new  trial  is  necessary  to 
enable  this  court  t*i  review  the  judgment  bas-'d  upon  a  verdict  for  plaintiff, 
returned  in  obedience  to  a  peremptory  Instruction. 

R.  W.  Slack  and  J.  A.  Dean  for  appellant. 

Sweeney,  Ellis  &  Sweenej'  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Barker,  as  plaintiff  below,  sued  the  defendant  railroad  company 
for  a  strip  of  land  situated  on  the  south  side  of  his  farm,  com- 
mencing at  Barlow's  eastern  line  and  running  through  his  land, 
siity-six  feet  in  width,  to  Gillum's  line,  containing  two  acres, 
and  upon  which  the  company,  as  he  alleges,  have  unlawfully 
and  without  right  entered  and  constructed  their  roadbed.  He 
alleges  that  he  conveyed  the  right  of  way  to  the  company  over 
his  lands  at  a  different  point,  but  not  as  located  by  the  company. 

The  detendant  company  denied  the  unlawful  entry  or  holding 
of  the  strip,  and  set  up  claim  and  title  thereto  in  itself  under  a 
deed  from  the  plaintiff.  An  issue  as  to  a  supposed  mistake  in 
the  deed,  respecting  the  survey,  was  made  by  the  pleadings,  and 
upon  the  calling  of  the  cause  for  trial  the  court  ruled  that  the 
burden  of  proof  was  on  the  defendant.  Upon  his  declining  to 
Introduce  any  proof  the  jury  was  instructed  to  find  for  the  plain- 
tiff, and  judgment  was  accordingly  rendered. 

The   single   question   presented    is,  where   was   the    burden   of 

proof?    Under  subsection  2  of  section  125  of   the  Civil  Code,  it  is 

provided  that  **in  an  action  for  tiie  recovery  of  land,  the  answer 

of  the  defendant  must  state  whether  or  not  he  claims  it  or  any 
part  of  It;  and  if  he  claims  part  of  it,  his  answer  must  so  describe 
such  part  that  it  may  be  identified.  The  making  of  such  state- 
ment, or  of  such  statement  and  description,  shall  not  of  itself 
throw  on  the  defendant  the  burden  of  proving  hiti  right  to  the 
land  claimed  by  him;  but  if  plaintiff  recover  any  part  thereof  the 
defendant  shall  pay  the  cost  of  the  action." 

Here  the  plaintiff  sues  for  a  certain  strip  of  land,  charging  an 
unlawful  entry  and  occupation  by  the  defendant;  the  answer 
denies  this  and  sets  up  ownership,  and  files  the  plaintiff's  con- 
veyance. We  do  not  perceive  anything  in  the  case  to  take  it  out 
of  the  rule  casting  the  burden  on  the  plaintiff. 

The  plaintiff  alleged  that  the  roadbed  had  been  located  at  a 
different  place  than  that  conveyed  to  it,  and  this  was  denied  by 
tbe  defendant.    The  burden  of  showing  this  was  on  plaintiff. 
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The  description  of  the  strip  as  made  in  the  petition  and  that 
in  the  answer  and  deed  filed  with  it  are  the  same.  They  are  all 
general  descriptions.  Whether  there  had  been  a  survey  and  lines 
marked  out  when  the  deed  was  made,  or  whether  the  conveyance 
was  so  general  as  to  admit  of  variation  in  locating  the  roadbed^ 
were  matters  of  proof. 

In  so  far  as  defendant  may  rely  on  any  alleged  mistake  in  the 
deed  £led,  the  burden  on  that  issue  would  be  on  it;  but  on  the 
whole  case,  the  burden  was  on  the  plaintiff. 

There  is  no  need  for  eithei'a  bill  of  exceptions  nor  a  motion  for 
a  new  trial  in  this  case.  The  burden  of  proof  being  on  the  plain- 
tiff, and  no  evidence  having  been  introduced,  the  judgment  is 
not  sustained  by  the  pleadings. 

The  Judgment  is  reversed  and  cause  remanded,  with  directiona 
to  proceed  according  to  this  opinion. 


KNEFFER,  Ac.  v.  COMMONWEALTH. 
(Filed  May  18,  1893.) 

1.  Disorderly  house— An  actual  dlsturbanoe  of  the  public  peace  Is  not  tn> 
dispensable  to  coDStitiite  the  offeDse  of  keei)iDg  a  disorderly  house.  It  !» 
enough  that  acts  be  there  done  contrary  to  law  and  subversive  of  publlo 
morals,  health  or  safety. 

2.  Same— Gambling  in  futures— A  place  where  persons  habitually  assemble 
to  bet  or  wa^er  money  or  property  on  the  prospective  rise  and  fall  in  the- 
prices  of  stocks,  bonds,  grain,  etc.,  is,  in  law,  a  common  gambling  house, 
and  the  person  owning  and  controlling  it  is  guilty  of  the  ofTense  of  k(*eping 
a  disorderly  house,  although  there  is  no  penal  statute  applicable  to  that  par*^ 
tioular  species  of  gambling. 

H.  Marshall  Buford  for  appellants. 

W.  J.  Hendrick  and  Beid  Bogers  for  appellee. 

Appeal  from. Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellants  were  convicted  of  the  offense  of  keeping  a  disorderly 
house,  charged  in  the  indictment  to  have  been  committed  by 
them  in  occupying  and  contolling,  under  the  firm  name  of  G.  w. 
Kneffer  &  Co.,  a  house  in  the  city  of  Lexington,  where  they  un« 
lawfully  permitted  divers  persons  to  habitually  assemble  and 
habitually  engage  in  betting,  winning  and  losing  money  and 
property  on  the  prospective  rise  and  fall  in  stocks,  bonds,  grain 
and  other  produce,  to  the  common  nuisance  and  annoyance  of  all 
citizens  of  the  Commonwealth  of  Kentucky,  and  especially  those 
living  in  the  neigborhood  of  said  house  and  passing  same. 

An  actual  disturbance  of  the  public  peace  is  not  indispensable 
to  constitute  the  offense  of  keeping  a  disorderly  house;  but  it  is. 
enough  that  acts  be  there  :lone  contrary  to  law  and  subversive 
of  public  morals,  health  or  safety,  and,  consequently,  i^  has  been 
held  by  this  court  that  a  common  gaming  house  is,  in  legal  con- 
templation, a  disorderly  house.  (Cheek  v.  Commonwealth,  2  Ky« 
Law  Bep.,  389:  79  Ky.,  369.) 

The  first  question,  then,  is  whether  the  house  of  appellants, 
kept  and  used  for  the  purpose  and  in  the  manner  described  in. 
the  indictment,  is  a  common  gaming  house. 
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The  purpose  for  which  the  house  was  kept  and  persons  assem- 
bled there  was,  as   stated    in    the   indictment,  simply   to   bet  or 
wager  money  or  property  on   the   prospective   rise  and  fall  of' 
stocks,  bonds,  grain  and  other  produce.     There  is  no  suggestion- 
in  the  indictment  that  the  business  of  buying  and   selling,  ac- 
companied with   delivery  of  any  of  the  articles  mentioned,    as 
was  carried  on  there.  Consequently,  as  said  in  Smith  v.  Western 
Union  Telegraph  Co.,  8  Ky.  Law  Bep.,  672:  84  Ky.,  664,  in  regard 
to  a  similar  establishment,  **a  mere  statement  of  the  character 
of  business  done  by  appellant  shows  it  to  be  a  species  of  gamb- 
ling, as  well  defined  and   as  reprehensible  as  that  of  keeping  a 
faro  bank  or  a  dice  machine,  and  is,  therefore,  illegal  and  con-- 
trary  to  public  policy.'' 

In  that  case,  upon  the  ground  *' appellant  was  engaged  in  a 
gambling  enterprise,  contrary  to  law,  good  morals  and  public 
policy,"  the  telegraph  company  was  relieved  of  any  obligation 
to  transmit  messages  as  a  means  of  carrying  on  his  illegal  bus- 
iness 

In  Beadles,  Wood  &  Co.  v.  ZIcElrath,  8  Ky.  Law  Bep.,  848;  85 
Ky.,  230,  it  w*as  held  that  a  contract,  though  in  form  one  for 
sale  and  future  delivery  of  personal  property,  yet  enteied  into 
with  no  intention  to  deliver,  but  to  be  carried  out  by  a  mere  set- 
tlement of  difference  between  the  contract  price  and  market  price^ 
on  the  day  for  delivery,  is  a  mere  wager,  not  enforcible. 

And  in  Lyons  v.  Hodgen  &  Miller,  12  Ky.  Law  Bep.,  211,  it 
was  held  such  contract  was,  in  meaning  of  sections  1  and  2,  arti- 
cle 1,  chapter  47,  Geneial  Statutes,  a  wager,  and  a  party  was 
entitled  lo  recover  back  from  another  engaged  in  such  transac- 
tion money  lost  by  wagering  upon  future  rise  and  fall  in  price  of 
bonds,  stocks,  provisions  or  other  personal  property,  and  paid  in 
settlement  of  differences  between  contract  and  market  prices, 
where  no  delivery  was  made  or  intended. 

There  does  not  seem  to  be  any  penal  statute  applicable  to  that 
particular  species  of  gambling;  but  it  seems  to  us  clearly  that 
the  place  where  it  is  habitually  carried  on  is  in  law  a  common 
gambling  house,  and  the  person  owning  and  controlling  it  guilty 
of  the  offense  of  keeping  a  disorderly  house. 

The  instruction  given  to  the  jury  fully  and  accurately  states 
the  circumstances  and  conditions  that  must  exist  in  order  to  con- 
stitute the  offense  charged  in  the  indictment  and  as  there  was, 
in  our  opinion,  evidence  to  support  the  verdict,  the  judgment  is 
affirmed. 


CITY  OF  liOUISVILLE  v.  LOUISVILLE  GAS  CO. 

(Filed  May  18,  1893— Not  to  be  reported.) 

Taxes  are  Dot  debts;  and  in  an  action  to  enforce  tbeir  collection  each  step- 
that  is  required  to  be  taken  to  constitute  a  valid  assessment  and  levy  must 
be  tpeolflcally  pleaded. 

Barnett,  Noble  &  Barnett  for  appellant. 

Goodloe  &  Boberts,  John  W.  Barr,  jr.,  and  Humphrey  &  Davi& 
for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

vol.  15  -12 
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The  city  of  Louisville  brought  this  suit  to  recover  from  the 
appellee  taxes  upon  its  propertj'  claimed  to  he  due  for  the  years 
1K7«,  '78  and  '79. 

Taxes  are  not  debts.  They  are  obligalions  in  invitum.  No 
person  is  bound  to  pay  them  unless  the  Jaw  in  reference  to  their 
assessment  and  levy  has  been  strictly  complied  with.  And  in 
an  action  to  enforce  their  collection  each  step  that  is  required  to 
be  taken  to  constitute  a  valid  assessment  and  levy,  must  be  spe- 
cificallv  pleaded.  (Ormsby  v.  City  of  Louisville,  2  Ky.  Law 
Rep.,  66;  79  Kv.,  197;  City  of  Louisville  v.  Cochran,  5  Kv.  Law 
Rep.,  K-]8;  82  Ky.,  16;  Dumesnil  v.  City  of  Louisville,  4  Ky.  Law 
Rep.,  14.  and  Slaughter,  Ac.  v.  City  of  Louisivlle,  12  Ky.  Law 
Rep.,  61;  89  Ky.,  112.) 

The  petition  and  amended  petition  offered  to  be  filed,  but  were 
rejected  l»y  the  court,  fail  to  show  a  valid  iissessment  of  appel- 
lee's property. 

It  is  not  alleged  that  the  board  of  commissioners  of  taxes  ever 
met  at  tlie  time  fixed  by  law.  nor  sat  as  required  by  law,  nor 
that  the  day  when  the  board  of  commissioners  should  meet  was 
fixed  by  adVortinement.  (Slaughter  v.  City  of  Louisville,  supra.) 
There  are  other  omissions  not  necessary  to  be  noticed.  The 
above  are  sufficient.  Tl.e  law  relating  to  the  assessment  and 
levy  was  not  complied  with. 

The  judgment  is  affirmed. 


HUGHLETT  v.  LOUISVILLE  &  NASHVILLE  RAILROAD 

CO. 

(Filed  May  18.  1893— Not  to  be  reported.) 

Railroads— Injury  to  passenger  leaving  train  while  In  motion— Where  a 
passenger  on  a  railroad  train  was  Injured  in  leaving  the  tralTi  immediately 
upon  the  nnnounoeuicnt  of  a  station,  while  the  tniin  was  still  in  motion 
and  on  the  opposite  side  of  the  track  from  the  platform,  his  injuries  were 
ihe  result  of  his  own  negligence  and  he  can  not  recover  of  the  company. 

Rrasljer  &  Brasher,  A.  H.  Clark,  and  W.  R.  Howell  for  appel- 
lant. 

Joe  McC'arroll  for  appellee. 

Appeal  from  Christian  Court  oT  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  wai  injured  in  leaving  appellee's  train  of  cars, 
having  both  feet  crushed  by  the  wheels  of  the  car,  and  claims 
that  the  injury  resulted  from  the  neglect  of  its  eir.ployes.  The 
appellant  was  the  only  witness  testifying,  and  upon  his  testi- 
mony the  court  instructed  the  jury  to  find  as  in  case  of  a  nonsuit. 

On  the  night  of  (he  accident,  about  4:30  o'clock,  the  night 
being  very  dark,  the  appellant  boarded  the  trttin  by  taking  his 
position  on  the  platform  of  the  smoking  car,  as  he  says  he  had 
frequently  done  before,  expecting  to  pay  his  passage,  when  the 
conductor  called  on  him.  The  ticket  offlce  at  the  statioi.  (Kelley's) 
was  not  open,  nor  was  it  usual  for  this  fast  train  to  stop  at  the 
f5tation.  The  distance  to  Hopkinsville  was  about  seven  miles, 
and  the  appellant's  purpose  was  to  get  a  check  cashed  at  Hop- 
kinsville that  had  been  given  him  by  the  appellee  for  some  of 
his  stock  that  had  been  killed.  The  train  made  rapid  speed  to 
Hopkinsville,  and  the  witness  says  when  approaching   the  depot 
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Bn  employe  of  the  appellee  came  upon  the  platform  where  he 
was  standing  and  cried  out,  "All  off  for  Hopkinsville/^  and  the 
appellant,  believing  that  the  train  had  reached  the  depot,  stepped 
t)n  on  the  east  side  of  the  track  and  was  injured.  He  thought 
the  train  had  stopped  or  about  stopped  when  he  left  it.  His  own 
testimony  shows  that  it  was  moving  eight  miles  an  hour,  and 
that  the  train  when  he  left  it  was  several  squares  from  the  depot. 
He  had  ridden,  he  says,  on  this  train  often  before;  was  perfectly 
familiar  with  the  Hopkinsville  depot  and  the  surroundings,  and 
knowing  that  the  depot  was  on  the  west  side  of  the  track,  got  oflf 
on  the  east  side,  and  gives  as  a  reason  for  so  doing  that  some 
large  man  was  in  his  way  so  that  he  could  not  get  ofif  on  the 
proper  side  of  the  train.  He  did  not  offer  to  pay  his  fare  or  enter 
the  car  at  any  time,  and  it  is  evident  thcit  the  conductor  did  not 
know  he  was  on  the  train,  although  he  says  the  conductor,  after 
the  accident,  told  him  he  saw  him  get  on.  Conceding,  however, 
that  he  was  on  the  train  as  a  passenger— had  paid  his  fare — what 
neglect  has  the  company  or  its  employes  been  guilty  of?  None 
whatever.  All  wiio  board  trains  as  passengers  know  that  the 
announcement  is  usually  made  of  the  train ^s  approach  to  a  depot 
before  it  actually  i caches  it  to  enable  passengers  to  prepare  for 
leaving,  and  in  this  case  the  passenger,  if  he  was  one,  is  found 
leaving  the  train  on  the  wrong  sid^  without  notifying  the  con- 
ductor or  any  one  else,  and  is  now  claiming  damages  for  this  hor- 
rible injury,  «vhen  he  brought  it  about  himself,  and  when  there 
was  no  omission  or  neglect  of  any  sort  on  the  part  of  the  em- 
ployes of  the  company.  The  company  is  in  no  manner  respon- 
sible. 

Judgment  affirmed. 


WELLS,  JR.  V.  COMMONWEALTH. 
(Filed  May  20,  1893— Not  to  be  reported.) 

An  iodicbment  found  by  a  grand  jury  consisting  of  twelve  persons  since 
the  new  Coustitution  took  effeor.  is  valid,  as  section  248  of  the  new  Constitu- 
tion, limiting  tiie  number  of  grand  jui^men  to  twelve,  does  d  )t  require  leg- 
islation to  give  it  effect. 

S.  A.  Hussell  and  Wm.  E.  Russell  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Marion-  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  was  charged  with  the  crime  of  manslaughter, 
»nd  sent  to  the  penitentiary  for  the  term  of  two  years.  The  evi- 
clence  clearly  justified  the  verdict. 

The  indictment  was  found  since  tlie  present  Constitution  took 
effect,  and  only  twelve  men  were  selected  to  serve  on  the  grand 
jury.  There  is  no  irregularity  about  the  manner  of  their  selec- 
tion or  return  of  the  indictment. 

The  counsel  for  the  appellant  seems  to  proceed  upon  the  idea 
that  the  248th  saction  of  the  Constitution,  which  limits  the  num- 
ber of  grand  jurymen  to  twelve,  etc.,  is  not  self-executing,  and 
until  a  law  is  enacted   regulating   the   manner   of   selecting   the 

f;rand  jury,  sixteen  men  must  be  selected  as  heretofore  under  the 
aw  as  it  was  before   the  adoption   of   the  present  Constitution. 
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But  we  have  decided  that  the  section  supra  of  the  Constitutioik 
is  self-executing  and  mandatory;  and  that  the  grand  juries, 
selected  after  it  went  into  effect  should  be  twelve,  but  the  man- 
ner of  selecting  them,  until  changed  by  law,  should  be  accord* 
ing  to  the  direction  of  the  General  Statutes  and  Code,  except  aa 

to  the  number  selected.     (Downs  v.  Commonwealth,  13  Ky.  Liavt 
Rep.,  820.) 
The  judgment  is  affirmed. 


PENDERGEST,  &c.  v.  HEEKIN,  &o. 
(Filed  May  23,  1893.) 

1.  Homestead— A  debtor  may  by  will  as  well  as  deed  invest  his  wife  or 
child  with  title  to  his  homestead  free  from  the  claims  of  his  oredit>or6. 

9.  Same— A  debtor  residing  with  his  family  on  land  devised  to  him  is  en-- 
titled  to  a  homestead  therein  against  debts  created  prior  as  well  as  debts, 
created  subsequent  to  the  time  he  ncqiilred  title. 

In  this  case  a  widow  with  a  Tamlly  Is  held  to  be  entitled  to  a  homestead  in 
land  deviiied  to  her  by  the  husband  as  against  debts  created  by  her  after  the 
death  of  the  testator. 

8.  An  appeal  lies  from  a  judgment  dissolving  an  injunction  where  it  la. 
rendered  on  final  hearing  and  as  part  of  a  judgment  dismissing  the  petition. 

John  H.  Barker  for  appellants. 

J.  T.  Simon  for  appellees. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

John  A.  Pendergest  died  testate.  By  the  terms  of  his  will  his. 
wife  gets  all  his  property  during  life  or  widowhood,  remainder 
to  his  S(in.  But  in  case  he  should  die  before  his  mother  and 
without  issue,  then  she  gtjts  the  estate  absolutely.  The  testator's, 
estate  devised  consisted  of  a  house  and  lot  in  'the  town  of  Fal- 
mouth, not  worth  exceeding  |1,00(). 

After  the  death  of  the  testator  the  widow  contracted  some  debta 
to  the  appellees,  Heekin  &  Hill,  upon  which  they  obtained  judg- 
ment in  the  Pendleton  Circuit  Court.  Executions  were  obtained 
thereon  and  levied  upon  the  house  and  lot  devised.  This  suit 
was  brought  to  set  aside  the  levies,  and  an  injunction  to  prevent 
the  sale  until  the  court  could  act  was  obtained. 

The  executions  were  levied  upon  the  idea  that  the  debts  were 
created  by  the  testator  in  his  lifetime,  and  that  the  property,  hifiu 
homestead,  could  be  sold,  subject  to  the  homestead  right  of  the 
widow  and  infant  children  therein,  for  the  debts  were  not  debts 
due  by  the  testator.  Now,  according  to  the  decision  of  this  court 
(see  Myer's  guardian  v.  Myer's  Adm'r,  89  Ky.,  442),  a  testator- 
may  will  his  homestead  and  invest  the  devisee,  though  such 
devisee  may  be  his  wife  or  child,  with  the  title  the  same  as  be 
oould  do  by  deed.  In  such  case  of  the  real  estate  devised  is  not 
worth  more  than  $1,000,  and  the  devis*  e,  if  he  has  a  family,  is. 
entitled  to  a  homestead  under  the  provisions  of  the  General  dtat«^ 
utes,  and  it  takes  the  property  devised  to  make  it,  is  not  subject, 
to  his  debts  made  prior  thereto,  because  property  acquired  by 
descent  or  will  is  not  subject  to  the  prior  debts  of  devisee,  to  the. 
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"Extent  of  a  homestead  therein;  nor  is  it  subject  to  the  debts  of 
the  deviset^  created  after  the  property  was  thus  acquired. 

In  this  case  the  widow  is  entitled  to  a  homestead  in  said  prop- 
erty, she  having  a  family.  It  is,  however,  urged  that  as  there 
"was  a  motion  to  dissolve  the  injunction,  and  as  it  was  dissolved, 
the  appellants'  remedy  was  to  apply  to  have  the  injunction  rein- 
stated, and  the  remedy  can  not  be  reached  by  appeal.  But  the 
facts  stated  in  the  petition  and  amended  petition  show  that  the 
appellants  were  entitled  to  have  the  levy  of  the  executions  upon 
the  house  and  lot  quashed,  which  the  court  ought  to  have  done, 
but  instead  it  dismissed  the  petition  and  both  the  dismissal  and 
the  dissolution  occur  in  the  same  judgment;  and  as  the  dismissal 
of  the  petition  is  a  final  judgment  and  appealable,  and  as  the 
order  of  dissolution  occurs  by  the  same  judgment,  the  proper 
remed3'  is  to  appeal  the  whole  case.  Sections  296  and  297  of  the 
Civil  Code,  that  provide  for  an  application  to  one  of  the  judges 
of  this  court  to  reinstate  an  injunction  (hat  is  dissolved  upon 
motion,  applies  to  the  dissolution  of  injunctions  upon  motion  in 
advance  of  the  rendition  of  a  final  judgment  in  the  case.  In  such 
case  no  appeal  oan  bo  taken  from  the  order  of  dissolution,  be- 
•oause  no  final  judgment  has  been  rendered-  Hence  the  remedy 
is  by  motion  to  reinstate;  b:it  i.  the  injunction  is  dissolved  upon 
renaering  the  final  judgment  in  the  case,  tlien  the  remedy  is  by 
»n  appeal  of  the  whole  case.  But,  as  said,  the  court  should  have 
quashed  the  levies  of  the  executions  upon  the  house  and  lot. 

And  the  case  is  reversed,  with  directions  to  quash   said  levies. 


LOUISVILLE  &  NASHVILLE  RAILROAD  CO.  v.  BRYANT, 

BY,  <kc. 

(Filed  May  25,  1893— Not  to  be  reported.) 

Rttllroads— Failure  to  furnish  ooupling  stick  or  give  warning  of  danger— 
YThere  a  railroad  brakeman  Is  injured  in  coupling  cars  wht^n  he  would  not 
have  been  injured  if  he  had  used  a  ooupling  stick,  the  fact  that  the  company 
failpd  t.o  fnrnlFh  him  a  coupling  Ptlck  doph  not  render  it  liai)le  for  Injuries 
reofived.  the  rule  of  the  company  requiring  the  use  of  ooupling  sticks  being' 
izenpnilly  disregarded  hy  hrakenien.  Nor  does  th«  fact  that  the  company 
failed  to  warn  the  Injtired  brakeuian  of  the  danger  of  not  usint;  n  coupling 
8t.ick  render  it  liable,  as  the  injured  brakeman,  who  had  be^n  in  the  service 
for  nearly  a  month,  must  be  presumed  to  have  known  by  that  time  of  the 
dangers  of  his  position;  and  this  is  true,  although  he  whs  a  minor,  he  hav- 
ing represented  himself  as  of  full  age  and  having  that 'appearance. 

Hill  &  Denham  for  appellant. 

C.  W.  Lester  for  appellee. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  plaintiff,  an  inexperienced  railroad  man,  applied  to  one  in 
•charge  of  the  freight  trains  of  the  appellant  for  the  place  of 
brakeman,  and  was  assigned  to  duty. 

He  represented  himself  as  being  of  full  age,  and  had  that  ap- 
pearance, but  was,  in  fact,  not  twenty-one  years  of  age,  and  now 
sues  by  his  next  friend.  He  alleges  that  he  was  put  to  work 
xvlthout  instuction  or  warning  as  to  his  danger  in  discharging 
the  duties  connected  with  the  employment,  and   that  proper  ap- 
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pliances  were  not  furnished  bim  to  enable  him  to  discharge  those 
duties.  What  was  not  furnished  him  is  known  with  brakemen 
as  a  coupling  stick,  and  the  superintendent  or  conductor  is  re« 
quired  by  the  rules  of  the  company  to  furnish  each  brakemazk 
with  this  stick  and  take  their  receipt  for  the  same. 

The  appellee  did,  in  fact,  give  a  receipt,  but  no  stick  was  fur- 
nished the  appellee.  He  was  in  the  employ  of  the  company 
about  one  montli  when,  in  coupling  the  cars  under  the  order  of 
the  conductor,  his  hand  was  mashed,  and  his  arm  had  to  be 
amputated.  It  seems  to  us  that  a  service  of  one  month  with  the- 
company  ought  to  have  furnished  the  plaintiff  with  the  experi- 
ence he  now  says  should  have  been  taught  him  with  reference  to 
coupling  cars.  The  facts  show  that  none  of  the  brakeraen  use 
this  coupling  stick  and  regard  it  as  a  useless  appliance  in  the 
coupling  of  cars.  It  is  true  that  the  conductor  says  if  the  appel- 
lant had  used  the  stick  it  would  have  prevented  the  injury,  and 
it  might  also  be  said,  if  the  appellee  had  used  proper  precautloiv 
in  coupling  the  car,  the  injury  would  not  have  happened.  Thia 
rule  is  adopted  by  the  company  for  the  safety  of  the  employes^ 
and  they  may  use  it  or  not,  as  they  think  best,  and  because  a. 
stick  is  not  handed  to  them,  and  they  happen  to  receive  an  in- 
Jury  in  the  discharge  of  their  duties,  affords  no  reason  for  impo- 
sing a  penalty  on  the  company  in  the  way  uf  damages. 

The  question,  it  seems  to  us,  is,  wl  at  was  the  ordinary  mode 
of  coupling  cars  as  practiced  by  brakemen  in  the  employ  of  the 
company?  If  this  mode  was  followed  by  the  plaintiff  and  he  re- 
ceived the  injury,  the  fact  of  his  not  having  been  furnished  with 
a  coupling  stick  does  not  authorize  a  recovery.  This  plaintiff^ 
must  he  presumed  to  have  known  the  danger  of  his  i>osition  after 
having  been  on  the  train  for  nearly  one  month,  and  if  he  under- 
took to  couple  cars  as  the  other  brakeman  did,  and  was  required 
to  do  so  by  the  company,  it  was  his  duty  to  perform  the  service. 

This  judgment  must  be  reversed  and*^  is  now  remanded  for  a 
new  trial,  and  for  further  proceedings  consistent  with  this  opin- 
ion. 


SPENCER  V.  COMMONWEALTH. 
(Filed  May  25,  1893— Not  to  l)e  reported.) 

1.  To  oonstitute  the  crime  of  false  swearing  the  oath  must  cot  only  he 
false,  but  knowingly  and  willfully  false. 

S.  Evidence— Upon  the  tt-i  il  of  appellant  for  false  swearing,  alleged  to  havc^ 
been  committed  by  makinf?  a  fals^  affldavlt  before  a  justice  of  the  peace,  the> 
Justice  who  wrote  the  affidavit,  having  stated  that  he  did  not  write  it  as  the- 
defendant  told  him  to  write  it,  should  have  been  permitted  to  tell  the  jury- 
what  statement  the  defendant  made  to  hini. 

A.  F.  Byrd  and  Z.  T.  Hurst  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Cliief  Justice  Bennett. 

The  appellant  was  found  guilty  of  false  swearing  upon  the  foU 
lowing  affidavit :  The  affiant  ** deposes  and  says  he  did  buy  whisky 
or  brandy  from  Kachel  Creech,  in  Wolfe  county,  Ky.,  on* or  about 
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the  lOtb  of  Ootober,  1890,  without  her   having  license  to  sell  the 

same,"  etc. 

W.  B.  Duff,  tlie  justice  that  wrote   the  affidavit,  says  that**he 

did  not  write  the  affidavit  as  the  defendant  told  him  to  write  it, ^' 

but  the   court  would  nor.  allow  the  witness  to  .tell  the  jury  what 

statement  the  appellant  had  made  to  him,  holding  the  appellant  to 

the  staement  contained  in  the  affidavit  and  not  allowing  the  jus- 
tice to  tell  wherein  he  failed  to  write  the  affidavit  as  the  appellant 
told  him  to  write  it. 

The  appellant,  in  his  testimony  says  that  Duff  wrote  t!)e  affida- 
vit at  iiis  request  and  read  it  to  him,  and  he  signed  it;  but  he 
stated  to  Duff, when  he  applied  for  the  affidavit,  that  Mrs.  Creech 
had  sold  him  brandy  without  paying  the  tax  on  it;  that  she  had 
brandy  in  a  whisky  barrel  with  stamps  on  it,  iuul  she  told  hi  ii  it 
was  whisky  and  not  brandy.  He  says  that  he  thought  the  affi- 
davit which  was  read  to  him,  he  not  reading  it,  meant  the  same 
as  the  foregoing  statements;  and  that  it  required  a  separate  tax 
to  sell  brandy,  and  that  it  could  not  be  sold  under  a  whisky  tax; 
and  as  the  brandy  was  in  a  stamped  whisky  barrel,  and  as  Mrs. 
Creech  claimed  that  it  was  whisky  and  stated  that  she  had  no 
brandy  license,  she  was  selling  the  brandy  in  violation  of  the 
United  States  revenue  laws. 

Now  it  seems  that  the  justice  ought  to  have  been  allowed  to 
statH  what  the  appellant  did  say  when  he  applied  for  the  affida- 
vit, because  it  was  a  part  of  the  res  gestae,  and  the  jury  had  a 
right  to  consider  the  whole  statem(?nt  as  explanatory  of  the  writ- 
ten statements  and  as  bearing  upon  the  question  of  motive. 

He  states  that  he  believed  that  it  required  a  special  tax  to  sell 
brandy,  and  that  Mrs.  Creech  did  not  have  such  tax.  He  tells  why 
he  believed  it. 

Now,  to  constitute  the  crime  of  false  swearing,  the  person  should 
not  only  be  guilty  of  making  a  false  statement,  but  it  must  be 
willfully  and  knowingly  false.  Th«  person's  evidence  may  be 
falsp,  but  if  it  is  not  willfully  and  knowingly  false,  he  is  not 
guilty  of  the  crime  of  false  sw'earinsr.  Therefore,  the  testimony 
was  competent  to  show  that  the  affidavit  was  not  willfully  and 
knowingly  false.  The  court  ought  to  have  given  an  instruction 
submitting  this  phase  of  the  question  to  the  jury. 

The  judgment  is  reversed,  and  a  new  trial  is  ordered. 


KLOTZ  v.  KLOTZ,  JR. 

(Filed  May  20,  1893— Not  to  be  reported.) 

Beneflt  societies— BeDerciarfes— Where  a  ineml'er  of  the  Kni^rhtsof  Honor* 
a  beneTolenc  order,  has  had  his  benefit  certiflonte  issued  payable  to  an  adult 
son  to  the  exclusion  of  the  w1dov«,  the  widow  can  not  complain,  his  son 
belnjr  a  member  of  "his  family"  within  the  meaning  of  the  charter  of  tb« 
■oolety,  although  not  residing  with  or  dependent  on  him. 

Andrew  A.  Haggan  for  appellant. 

Chas.  A.  Wilson  and  Geo.  B.  Eastin  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 
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In  1876  one  Peter  Klotz  became  a  benefit  member  of  Diamond 
Lodge,  No.  3137,  of  the  order  of  Knights  of  Honor,  a  corporation, 
having  among  its  powers  the  right  to  carry  on  mutual  aid  insur- 
ance. The  insurance  certificate  of  Klotz  was  payable  to  his  wife, 
Christina,  who,  however,  susbequently  died,  and  the  certificate 
was  then  surrendered  to  the  lodge  and  by  it  cancelled. 

In  August,  1888,  the  member  married  Susan,  the  present  appel- 
lant. In  November,  1888,  in  pursuance  with  the  prescribed  reg- 
ulations of  the  order,  a  new  certificate  of  insurance  was  issued, 
which,  at  the  direction  of  the  member  and  with  the  approval  of 
the  lodge,  was  made  payable  to  Peter  Klotz,  jr.,  a  son  of  Peter 
Klotz,  the  member. 

In  1889  the  latter  died,  and  his  widow  and  son  each  claiming 
the  insurance  fund  of  $2,000,  the  lodgo  sought  the  aid  of  the  chan- 
cellor to  indicate  the  proper  beneficiary  under  the  policy.  The 
court  below  adjudged  favorably  to  the  son.  The  judgment  was 
affirmed  by  thf*  Superior  Court,  and  the  widow  has  appealed. 

In  the  case  of  Leaf  v.  Leaf,  13  Ky.  Law  Rep.,  486,  the  provi- 
sions of  the  constitution  of  this  order,  bearing  on  the  right  of  the 
member  to  nominate  the  beneficiaries  in  the  certificate,  were  dis- 
cussed, and  the  particular  sections  applicable  to  the  subject  were 
quoted  in  full.  The  decision  was  reached  that  a  member  might 
control  the  fund  **by  designating  a  beneficiary  or  beneficiaries 
coming  within  the  class  of  those  who,  by  the  constitution  and  by- 
laws of  the  corporation,  would  be  the  objects  of  its  benevolence, 
*  *  *  and  the  proper  construciion  of  the  charter  would  author- 
ize one  with  a  family,  not  dependent  on  him,  to  have  a  benefit 
certificate  issued,  payable  to  all  or  s^me  member  of  it;"  but  in  that 
case,  owing  to  the  i)eruliar  equities  arising  in  favor  of  the  widow, 
she  was  given  the  fund  over  the  adult  son. 

In  this  case  the  son,  Peter,  was  an  adult,  and  not  living  with 
his  father  and  not  dependent  on  him,  but,  it  will  be  observed,  he 
was  selected  as  the  beneficiary  by  the  member,  and  the  selection 
was  approved  by  the  order.  The  assessments  to  secure  the  in- 
surance were  paid  by  the  son  and  accej/ted  by  the  lodge.  Ordi- 
narily this  must  be  conclusive. 

It  is  only  wh^^re  are  piMtuliar  intervening  equities  that  the  de- 
liberate choice  of  the  member,  as  approved  by  the  lodge,  may  be 
ignored. 

As  said  by  the  Superior  ('ourt  "that,  tljough  a  child,  he  (Peter, 
jr.)  was  in  no  sense  a  de[)endent  is  conceded,  but  that  he  was  a 
member  of  his  family,  within  the  meaning  of  that  phrase  as  used 
in  the  application,  is,  we  think,  clear.''  We  are  of  the  same 
opinion.  We  can  not  give  to  this  term  a  restricted  or  illiberal 
meaning.  \We  tiiink  the  son  was  a  me»icber  of  the  father's  fami- 
ly, as  contemplated  by  the  organic  law  of  this  order,  though  not 
living  under  the  same  roof  with  him. 

Tiie  judgment  of  the  lower  court  is,  therefore,  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  EARL'S 

ADM'X. 

(Filed  May  23,  1893.) 

1.  New  trial— Plaintiff  required  to  remit  part  of  verdict— Ifl  this  aotloo  to 
reoover  damages  for  personal  iujurien  the  court  had  no  power  to  require  the 
plaintiff,  in  order  to  avoid  a  new  trial,  to  accept  judgment  for  a  less  amount 
than  that  found  in  his  favor  by  the  jury,  and  upon  appeal  by  defendant 
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Iron)  the  jndgmQDt  for  the  reduced  amount,  which  plaintiff  accepted  under 
protest,  tliere  must  be  a  reversal,  either  upon  the  appeal  or  crof^s  appeal,  as 
the  court  should  have  granted  defendant  a  new  trial,  if  there  were  errors  to 
its  prejudice,  and,  if  not.  should  have  rendered  judgment  for  plaintiff  in 
pursuance  of  the  finding  of  the  jury. 

2.  It  was  inexcusable  negligence  on  the  part  of  a  fireman  acting  as  en- 
gineer to  leave  a  detached  car  standing  on  the  side  track  of  a  railroad  in 
such  close  proximity  to  the  main  track  as  not  to  allow  a  man's  body  tn  pa^^ 
between  the  car  and  moving  cars  on  the  main  track,  and  a  brakeman  riding 
on  the  ladder  of  a  car  on  the  main  track,  going  from  one  point  of  work  to 
another,  was  not  guilty  of  such  contributory  negligence  as  to  preclude  him 
from  recovering  of  the  company  for  injuries  rect  ived  by  him  by  beirg  crushed 
between  the  moving  car  and  tbe  car  on  the  side  track,  it  being  the  custom 
of  brakemen  to  ride  in  that  way  in  the  discharge  of  their  duties. 

3.  Evid*»noe— Rps  gesfa*— Stat»*nipnts  nuido  It  the  injured  brak<  man  as  to 
how  the  injury  oconrn'd  havintr  hrfii  lipought  out  by  defendant,  it  was  rom- 
petent  for  plaintiff  to  prnv»»  all  that  was  faid.  as  nil  the  frtntements  were 
made  within  a  few  seconds  at»d  evidently  formed  pait  of  the  siime  converFa- 
tion.  Befiides,  as  tbe  expi-es<;ions  were  within  a  few  seconds  alter  the  atci- 
dent.  they  were  competent,  as  forminff  a  part  of  the  tninfartion. 

•i.  Insrpnclions— An  nncontradioud  f/ict  may  prnpprly  be  assumed  in  an 
instruorinn. 

5.  Pnnirive  danms^es— Gross  npflrligerce  is  suffioient  to  warrant  the  llndirg 
of  punitive  dn  in  a  jCHs.  and.  rhiTefore.  so  far  as  the  instructions  in  this  CMse 
required  tho  jury  to  find  willful  nt'glect,  in  oider  to  give  punitive  damages, 
they  were  too  favoraide  to  d»*fendHnr. 

H."  Contribut-ory  npirligenc*^— Although  the  plaintiffs'  intestate  was  gnilty 
nf  oontriinitory  nejrligenc*',  the  defr-nriant  is  li»l»le  if  the  fireman  in  rlinrge  of 
the  enginw  could,  l«y  rHMSonaljlt*  diligence,  have  dis-ovfM-ed  his  danger  in  time 
to  avert  the  injury.  To  aurlior1/e  a  recoviry  it  Is  not  nrcpssary  that  the  de- 
fendant should  have  had  actual  notice  of  the  Injured  party's  fe»uU  in  time  to 
protect  him. 

7.  Limiting  time  for  argnment  -The  c^  urt  did  not  atnue  its  discretion  in 
limiting  the  time  of  counsel  in  their  argnmenr.  lo  tv»enty-tive  minutes,  there 
lieing  comparatively  little  conflict  of  testimony,  and  iho  instructions  being 
unusually  simple  and  direct. 

8.  Excessive  damages— A  verdict  for  $4,000  for  the  "paitv  n?)t?i!isl',  loss  of 
time,*'  etc  ,  suffered  by  the  plaintiffs  inte.'<tate  during  tl.u  ten  c';iys  he  livtd 
•after  the  accident,  was  not  excessive. 

H.  C.  Martin  and  Lewis  McQuown  for  appeHnnt. 

J.  C.  Poston,  J.  P.  Hobson  and  J.  J.  Stamp  for  appc'lloe. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judp:e  Hazelrigg. 

The  first  paragraph  of  the  appellee's  petition  soiip^lit  daniajiros  of 
the  appellant  company,  hy  reason  of  its  p:ross  and  willlul  neglect 
in  crushing  her  intestate  husband  between  two  of  its  cars  and 
causing  him  great  pain,  anguish,  loss  of  time,  etc. 

The  second  sought  damages  for  the  loss  of  his  life,  caused  by 
the  willful  neglect  of  the  appellant. 

Being  required  to  elect,  she  proceeded  on  the  cause  of  action 
set  up  in  the  first  paragraph  and  obtained  a  verdict  for  $4,0t)0. 
The  court  regarded  this  as  excessive  and  requireti  her  to  take 
Judgment  for  $2,50();  otherwise,  as  announced,  a  new  trial  would 
be  granted.  Accordingly,  Judgment  for  the  latter  sum  was  en- 
tered. Both  parties  complain,  and  it  is  evident  that  if  the  com- 
pany was  entitled  to  a  new  trial,  it  should  have  been  granted  with- 
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out-  the  imposiiton  of  any  terms;  if  not,  the  appellee  should  have 
had  her  judgment  in  pursuance  of  the  jury  finding.  In  either 
event  the  judgment  for  $2,500  is  erroneous  and  must  be  reversed* 
(Brown  v.  Morris,  3  Bush,  82.) 

Tiie  question  then  ii^,  shall  the  appellee  have  judgment  in  con« 
formity  with  the  verdict  of  the  jury,  or  shall  the  appellant  have 
a  new  trial? 

The  solution  of  the  question   depends  on  whether  or   not   there 

were  errors  committed  on  the  trial  of  the  case  to  the  prejudice  of 
tiie  company.  If  yea.  tlien  a  new  trial  must  be  ordered;  if  nay» 
judgment  for  $4,000  must  ba  entered. 

From  the  testimony  it  appears  that  Earl  was  a  brakeman  in  the 
service  of  the  company.  When  the  train  reached  Munfordsville 
moving  north  the  engineer  turned  over  the  engine  to  the  flremau« 
The  conductor  was  also  off  the  train.  It  was  a  freight  train  and 
some  switching  had  to  be  done.  Earl  got  ofif  the  cars  at  Logs- 
ton's  store,  some  eighty  yards  from  the  switch.  The  engine 
moved  north  with  some  box  cars  attached  tow^ard  and  over  the 
switch.  There  a  box  car  was  "l«icked  in''  on  the  Hiding.  Some 
four  or  five  minutes  are  saved  !)y  this  process  of  **kicking  in,'* 
and  the  conductor  proves  that  they  were  in  a  hurry. 

After  this  the  engine  hacked  to  where  Earl  stood,  who  coupled 
it  to  the  "dead"  cars.  when,  on  Earl's  signal,  it  again  started 
north  "pretty  fast.'  Earl,  as  was  the  usual  custom,  caught  up 
with  rear  car  and  was  riding  on  the  ladder  on  the  side,  intending 
to  Retoff  at  the  switch,  where  other  switchini?  was  to  be  done;  but 
the  "kicked  in"  car  had  not  been  rolled  l)ack  far  enough  on  the 
side  track  to  allow  a  man's  body  to  pass  between  it  and  tlie  mov- 
ing cars.  This  close  proximity  was  noticed  by  the  fireman,  the 
acting  engineer,  on  backing  down  a  few  moments  before,  and  he 
testifies  that  he  slowed  up  to  see  if  his  cab  would  pass. 

Earl  knew  nothing  of  this,  and  when  he  noticed  it,  as  he  rode 
rapidly  tr»wards  it,  he  oould  neither  let  go  nor  reach  the  top  of 
the  car.  He  tried  the  latter  means  of  escaping  the  danger  but 
was  caught  and  badly  crushed.  He  lived  ten  days  in  torture  and 
died.  The  plaintiff's  evidence  was  to  the  effect  that  Earl  took  no 
part  wliatever,  l)y  signals  or  otherwise,  in  placing  or  locating  the 
"kicked  in''  car,  and  while  he  might  have  seen  its  dangerous  po* 
sition,  if  his  attention  had  been  attracted  in  that  direction,  he 
was  engaged  in  the  work  of  coupling  the  live  to  the  dead  cars* 
and  then  in  watcliing  the  ladder  he  was  reaching  for,  and  could 
not  have  observed  the  danger. 

It  is  insisted  in  the  first  place  that  the  defendant  was  entitled 
to  a  peremptory  instruction  l)ecause  of  the  negligence  of  the  de- 
ceased, but  we  fail  to  perceive  wlierein  he  was  negligent.  The 
custom  of  brakemen  riding  on  the  ladder  from  one  point  of  work 
to  another  was  clearly  estalbished.  This  was  the  well-known 
way  of  doing  such  work  as  was    before  P]arl  on  this  occasion. 

It  was  inexcusable  negligence  to  leave  the  "kicked  in"  car  so 
close  to  the  main  track  that  the  engineer's  cab  could  barely  pass 
it.  This  negligence  caused  the  injury,  and  Earl  is  shown  in  no 
way  to  have  contributed  in  thus  locating  this  car.  The  fireman 
slowed  up  to  insure  the  safe  passage  of  himself,  but  unfortunately 
failed  to  observe  similar  care  for  the  safety  of  others. 

Secondly,  it  is  urged  that  incompetent  evidence  was  permitted 
to  go  to  tlie  jury,  prejudicial  to  the  company. 

Immediately  after  Earl  fell  from  the  ladder  the  conductor  tes^ 
tilled  that  he  (Earl)  said  to  him  that  "he  had  tried  to  get  to  the 
toj)  of  the  car,  but  it  caught  him  before  he  could  do  so.  ' 
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Brasehear  was  then  recalled  for  the  plaintiff  and  proved  that  he 
was  present  all  the  time  after  Earl  fell,  and  there  was  no  such 
talk,  but  that  Earl  did  say  that  the  accident  was  caused  by  the 
fool  fireman,  etc. 

What  Earl  said  as  to  iiow  the  injury  occurred  was  first  asked 
for  and  brought  out  by  the  company,  and  as  all  the  talk  took  place 
within  a  few  seconds,  it  was  evidently  the  same  conversation,  and 
if  part  was  detailed  all  should  be. 

Moreover,  the  expressions  were  immediately  upon  the  heels  of 
the  occurrence,  within  a  few  seconds  of  it,  and  can  fairly  be  said 
to  form  a  part  of  the  transaction. 

Thirdly,  the  instructions  are  complained  of  because  number  one 
authorizes  a  recovery  from  the  evidence  and  not  from  the  pre- 
ponderance; but  in  number  eight  the  jury  were  told  that  ** before 
plaintiff  can  recover  in  the  case  it  is  her  dut^'  to  establish,  by  the 
preponderance  of  the  evidence,  that  the  employes  of  defendant 
were  guilty  of  willful  or  gross  neglect.  Ordinary  neglect  will  not 
authorize  a  recover^-. '  " 

It  is  said  that  numebr  two*'assumes  loss  of  time,  pain  and  suf- 
fering, and  then  authorizes  the  jury  to  give  punitive  damages  'if 
the  negligence  was  willful.'  " 

It  is  well  settled  that  an  uncontradicted  fact  may  properly  be 
assumed  in  an  instruction,  and  the  deceased  confessedly  did  suf- 
fer as  indicated.  To  tlie  extent  that  the  right  of  recovering  pun- 
itive damages  was  based  on  the  establishment  of  \Villful  neglect, 
the  instruction  was  loo  favorable  to  the  defendant.  It  required 
the  greatest  degree  of  nelgigence,  when  only  gross  negligence  waa 
sufficient  to  wairant  the  finding  of  such  damages.  (L.  &  N.  B. 
R.  Co.  v.  Mitchell,  10  Ky.  Law  Rep..  211;  same  case,  87  Ky.,  332; 
Same  v.  McCoy,  5  Ky.  Law  Rep..  397;  same  case,  81  Kv.,  411.) 

Instruction  number  nine  required  the  jury  to  find  for  the  defend- 
ant if  they  believed  that  Earl,  in  the  performance  of  his  duty  aa 
brakeman,  failed  to  properly  set  the  car  on  the  side  track  and 
l6ft  it  so  as  to  injure  him  in  the  further  discharge  of  his  duty, 
** unless  they  further  believe  that  the  fireman  in  charge  of  the  en- 
gine could,  by  rasonable  dilignce,  have  discovered  his  danger,  and 
by  the  use  of  reasonable  diligence  averted  the  injury.'' 

It  is  urged  that  the  fireman  owed  no  duty  to  Earl,  if  guilty  of 
contriubtt»rv  neglfgencp,  unless  he  became  aware  of  the  danger 
to  hiin,  and  then,  by  the  exercise  of  care,  could  have  averted  the 
injury.  But  in  L.  &  N.  R.  R.  ('o.  v.  McCoy,  supra,  it  is  said, 
**we  do  not  understand  the  law  to  be  that  the  party  charged  with 
gross  neglect  is  released  from  responsibility  in  every  case  by  the 
contributory  negligence  of  the  injured  party  unless  lie  had  actual 
notice  of  the  injured  party's  fault  in  time  to  protect  him.  If  the 
appellee,  by  his  own  neglij^ence,  contributed  to  such  an  extent  ta 
produce  the  injury  to  himself,  that  but  for  his  negligence  it  would 
not  have  happened,  then  he  has  no  cause  of  action,  unless  the  ap- 
pellant's agents,  in  managing  and  coupling  the  train,  knew,  or 
could  have  Jsnown  by  ordinary  attention,  of  the  peril  in  which 
appellee's  negligence  ha*')  placed  him,  and  failed  to  observe  rea- 
sonable care  to  avoid  the  injury  which  followed."' 

This  Is  substantially  the  instiuction  complained  of.  In  number 
seven  the  jury  had  been  told  that,  if  they  *' shall  believe  from  the 
evidence  that  Earl  negligently  and  carelessly  undertook  to  rido 
on  the  side  of  tht^  car  at  the  time  he  was  injured,  and  by  the  use 
of  ordinary  care  and  diligence  he  could  have  discovered  bis  dan-^ 
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^er  in  time  to  avert  the  injury,  tlien  the  law  is  for  the  defendant 

and  the  jury  should  so  flnd/^ 

Taking  the  instructions   together,  the   modification  of  number 

nine  referred  to  the  danger  to  Earl  in   his  placing  the  car  on  the 

Bide  track.    That  was  the  subject-matter  of  the   instruction,  and 

the  concluding  clause  referred  to  that  danger  and  not  to  the  peril 

Earl  may  have  placed  himself  in   by  riding  on  the  ladder;   but  if 

otherwise  the  instruction  was  right.  In  switching  and  handling 
cars  the  fireman  must  be  diligent  and  wide  awake  to  dangers  in 
the  rear  as  well  as  in  front.  Indeed,  the  only  danger  to  life  was 
in  the  rear  where  the  men  were  engaged  in  this  hazardous  work. 

It  Brashear  is  to  be  believed,  the  slightest  attention  on  the  flre- 
man^s  part  to  the  frantic  appeals  and  signals  of  himself  and 
p]arl  to  stop  the  train,  would  have  given  Earl  time  to  have  readi- 
ed the  top  of  the  car.  A  moment  more  and  he  would  have  escaped 

The  fireman  says  he  saw  nothing  of  these  signals,  but  the  other 
witness  swears  tiiat  he  made  them  in  j^lain  viewof  him  and  when 
his  eyes  were    turned  toward  him. 

Lastly,  it  is  urged  that  the  court  erred  in  limiting  the  time  of 
<?ounspl  in  their  argument  to  twenty- five  minutes.  It  will  be  ob- 
served til  at  while  there  are  some  twelve  witnesses  in  the  case, 
there  is  comparatively  little  conflict  of  testimony.  The  instruc- 
tions are  unusually  simple  and  direct,  nnd  we  do  not  think  the 
court  abused  its  discretion  in  this  regard,  nor  do  we  think  the 
verdict  excessive. 

On  the  appeal  of  the  company  the  judgment  is  affirmed,  but  re- 
versed on' the  cross  appeal  and  remanded,  with  directions  to  en- 
ter judgment'for  $4,000  in  conformity  witi)  the  verdict  of  the  jury. 
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(Filed  May  25,  1893.) 

1.  CoDFtitntional  law— Limitation  aa  to  tnx  rate— Section  167  of  thepre.sent 
"Conptitution,  lisnitinf;  tlie  tnx  rate  nf  towns  and  ciMep,  is  not  self  operative. 
but  is  addressed  to  the  legislature  indicntiiig  the  limitations  on  the  powers 
it  shall  ffive  the  several  classes  of  towns  nnd  cities  when  it  shall  come  to 
provide  for  their  classification  and  fjjovernment  by  general  laws;  and  until 
this  is  done,  which  must  he  wltliln  four  years  from  January  I,  18?JI,  the 
existing  charters  of  towns  and  cities  continue  in  force,  including  their  tax 
rates  and  methods  nt  raising  revenue. 

2.  Same— Limitation  as  to  ind»*htedneFs— Even  conceding  that  section  168 
of  the  present  Constitution,  liniiiing  the  indebtedness  of  towns  and  cities, 
does  ncjt  require  legislation  to  make  it  dperative,  yet  hy  t^e  expr»6s  terms  of 
this  section  the  limitniton  of  !0  per  cenluin  provided  fur  therein  as  to  certain 
classes  of  cities  may  l*e  exceeded  when  the  ]iioposed  indebtedness  was  author- 
ized under  laws  in  force  piior  to  the  adoiition  of  the  present  Constitution, 
and  there  is  no  limit  to  this  excess;  and,  however  great  the  amount  of  the 
existing  and  authorized  liat)ilities  of  any  town  or  city  at  the  time  of  the 
adoption  of  the  Cosntiiution,  there  may  i)e  an  increase  of  indebtedness  be- 
yond that  amount  to  the  extent  of  2  per  centum  upon  the  value  of  the  taxa- 
ble property  therein. 

3.  Same— Section  159  of  the  present  Constitution,  which  proivdes  that 
whenever  any  county,  city,  etc.,  'Ms  authorized  to  contract  an  indebtedness 
It  shall  be  required,  at  the  same  time,  t^  provide  for  the  collcetion  of  an 
4innual  tax  sufficient  to  pay  the  interest,"  etc.,  requires  legislation  to  make 
4t  operative. 

4.  Sa file— Uniformity  of  taxation— Sections  171  and  174  of  theConstitutioD, 
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wfaioh  require  uniformity  of  taxation  and  taxation  aooording  to  value,  an- 
DOUDoe  noihins  new,  but  are  merely  declaratory  of  what  was  always  the  law 
of  taxation  in  this  State. 

C.  L.  Raison,  jr.,  for  appellant. 

Root  &  Root  and  George  Washington  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazel rigg. 

On  June  2,  1892,  the  city  council  of  the  city  of  Newport,  Ky.^ 
acting  under  and  by  virtue  of  the  authority  conferred  on  it  by  an 
act  of  the  legislature  of  Kentucky,  entitled  **  An  act  to  amend  the 
charter  of  the  city  of  Newport,  authorizing  the  reconstruction  of 
its  streets,  and  to  pay  for  same  bj^  an  issual  of  bonds  of  the  city,  '* 
approved  April  24,  1890,  passed  a  resolution  providing  for  the 
reconstruction  of  Monmouth  street  by  grading,  curbing,  etc.,  anrt^ 
paving  same  with  brick. 

In  September  thereafter  a  contract  to  do  the  work  was  entered 
into  with  one  Charles  SpinkiS  in  conformity  with  the  terms  and 
requirements  of  the  act  named,  and  he  at  once  began  the  recon- 
struction of  the  street  under  his  contract. 

About  the  same  time  the  city  council  entered  into  contracts, 
with  Regan  and  others  for  the  construction  of  certain  sewers  in 
the  city,  as  it  was  authorized  to  do  under  and  by  virtue  of  an  act 
of  the  legislature,  entitled  "An   act  to  provide  for  sewerage  in 

the  city  of  Newport,"  approved  April  16,  1890. 

The  sewers  were  to  be  built  as  provided  by  Ihe  act,  the  issual 
of  the  bonds  of  the  city  in  payment  therefor,  and  the  collection 
of  the  assessments  on  the  real  estate  in  the  respective  sewer  dis- 
tricts were  to  be  made  as  directed  by  the  act,  and  these  con- 
tractors were  proceeding  to  execute  their  contracts. 

Thereupon  the  appellant,  Holtzhauer,  a  citizen  and  taxpaj'er 
of  the  city,  owning  property  on  Monmouth  street,  and  living  in 
one  of  the  sewer  districts,  brought  this  action  seeking  to  enjoiiv 
the  city  from  the  further  prosecution  of  the  work  of  reconstruct- 
ing the  streets  or  building  the  sewers  under  the  provisions  of  the 
acts  named,  contending  that  by  the  present  Constitution  the 
authority  to  increase  the  indebtedness  of  the  city  to  the  extent 
required  by  the  work  at  hand  had  been  revoked. 

The  facts  alleged  and  conceded  are,  in  substance,  that  the  city 
has  already  and  has  for  years  a  tax  rate  of  $1.65  on  the  $100  upon 
the  value  of  her  taxable  property,  not  including  the  tax  for 
school  purposes;  that  tnese  contracts  incurred  an  expense  largely 
in  excess  of  the  current  income  and  revenue  of  the  city  for  the 
year  1892,  after  deducting  its  ordinary  or  necessary  expenses,  and 
that  this  was  done  without  the  assent  of  two-thirds  of  the  voters 
in  the  city  voting  to  determine  whether  or  not  it  should  be  done, 
no  vote  being  in  fact  taken. 

Second,  that  the  indebtedness  of  the  city  at  the  time  of  the 
adoption  of  the  present  Constitution  and  at  the  time  the  con- 
tracts in  question  were  entered  into,  was  in  excess  of  10  per 
centum  on  the  valuation  of  her  taxable  property  during  that 
time;  that  the  authorized  indebtedness,  if  added  to  the  existing^ 
debt  of  the  city,  exceeded  12  per  centum  of  that  valuation,  and 
that  the  authorized  indebtedness  was  in  excess  of  2  per  centum 
thereon;  and  third,  that  the  city  at  no  time  provided  for  the  coK 
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leotion  of  an  annual  tax  BufDcient  to  pay  the  interest  on  the  in- 
debtedneBS  inourred  by  these  contracts,  or  created  a  sinking  fund 
for  the  payment  of  the  principal  thereof. 

By  reason  of  the  existence  of  the  facts  (2;rouped  in  our  first 
enumeration,  it  is  insisted  that  the  proposed  Issual  of  bonds  and 
the  consequent  increase  of  the  tax  rate  are  in  violation  of  section 
157  of  the  Constitution,  which  reads  as  follows:  '*The  tax  rate  of 
cities,  towns,  counties,  taxing  districts  and  other  municipalities, 
for  other  tlian  school  purposes,  shall  not  at  any  time  exceed  the 
following  rates  upon  the  value  of  the  taxable'  property  therein, 
viz:  For  all  towns  or  cities  having  a  population  of  fifteen  thou- 
sand or  more,  $1.5()  on  the  $1()0,  *  *  *  unless  it  should  be  nec- 
essary to  enable  such  city,  town,  county  or  taxing  district  to  pay 
the  interest  on  and  provide  a  sinking  fund  for  the  extinction  of 
indebtedness  contracted  before  tlie  adoption  o:  this  Constitution. 
No  county,  city,  town,  taxing  district  or  other  municipality  shall 
be  authorized  or  permitted  to  become  indebted  in  i  ny  manner  or 
for  any  purpose  lo  an  amount  exceeding,  in  any  year,  the  income 
and  re'venue  provided  for  such  year,  without  the  assent  of  two- 
tliirds  of  the  voters  thereof  voting  at  an  election  to  be  held  for 
that  purpose;  and  any  indebtedness  contractfd  \a  violation  ol 
this  section  shall  be  void;  nor  shall  such  contract  be  pnforcible 
by  the  person  with  whom  made; 'nor  shall  such  municipality 
ever  be  authorized  to  assume  the  same.'' 

The  section  immediately  preceding  this  one  is  the  first  under 
the  general  head  of  "municipaliti'^s."  By  its  direction  the  gen- 
eral assembly  shall  assign  the  cities  and  towns  of  the  Common- 
wealth to  the  classes  to  which  they  respectively  belong,  and  by 
a  general  law  provide  how  towns  may  be  organized  and  enact 
laws  for  the  government  of  such  towns  until  the  same  shall  be 
assigned  to  onn  or  other  of  the  classes  named. 

By  section  166  "all  acts  of  incorporation  of  cities  and  towns 
heretofore  granted,  and  all  amendments  thereto,  •  *  *  shall 
continue  in  force  under  this  Constitution  ♦  •  *  until  such 
time  as  the  general  assembly  shall  provide,  by  general  laws,  for 
the  government  of  towns  and  cities  and  the  officers  and  the 
courts  thereof;  but  not  longer  than  four  years  from  and  after 
the  first  day  of  January,  1H91,  witliin  which  time  the  gtrneral 
assembly  shall  provide,  by  general  laws,  for  the  government  of 
towns  and  cities,  and  the  officers  and  courts  thereof,  as  provided 
in  this  Constitution.^' 

From  the  very  nature  of  the  case  this  last  section  is  self  opera- 
tive. It  provides  for  the  continuation  of  existing  laws— of  acts 
and  amendatory  acts  of  incorporations.  There  shall  come  a  time, 
savs  the  section,  when  the  general  iiss(?mhly  shall  enact  general 
laws  for  the  government  of  these  towns  and  cities  in  conformity 
with  tiiis  Constitution.  In  the  meantime  their  present  govern- 
mental regulations  must  remain  in  forcp.  Their  charters  and 
amended  charters  miist  for  the  present  suffice. 

If  section  157  is  held  to  be  self-operative,  or  the  law  governing 
towns  and  cities,  instantly  upon  the  adoption  of  the  (constitu- 
tion, there  is  an  irreconcilable  conflict  between  the  two  sections. 
Two  laws  fixing  different  rates  of  taxation  can  not  both  obtain 
the  same  time  in  the  same  city. 

We  are  required,  upon  every  principle  of  construction,  *'to 
maintain,  if  possible,  every  part  of  the  fundamental  law."  Effect 
is  to  be  given,  *'if  possible,"  says  Cooley,  *'to  the  whole  instru- 
ment and  to  every  section  and  clause."  There  is,  to  speak,  a 
formative  period  in  the  government  of  these  cities  and  towns. 
Until  such  time  as  "the  general  assembly  shall  provide,  by  gen- 
eral laws,"  for   their   government,  which   must   be   within    four 
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years  from  January  1,  1891,  the  existing  laws  of  these  incorpora- 
tions, their  tax  rates  included  and  methods  of  raising  revenue, 
must  continue  in  force  if  the  express  letter  of  the  Constitution  is 
to  be  observed.  The  contraction  of  the  indebtedness  in  question 
and  the  consequent  Increase  of  the  tax  rate,  or  a  continuation  of 
the  same  for  a  longer  period,  were  authorized  by  the  legislative 
acts  of  April.  1890.  The  manner  of  its  contraction  was  specifi- 
cally pointed  out.  No  vote  other  than  that  taken  was  required. 
Their  constitutionality  under  the  former  organic  law  of  the  State 
was  tested  in  the  case  of  Maddux  v.  The  City  of  Newport,  and 
they  are  as  full  in  force  to-day  as  when  their  constitutional 
validity  was  upheld  by  this  court  in  December,  1890.  (Case 
supra,  12  Ky.  Law  Rep.,  657.) 

We  are  of  opinion  that  this  section  was  addressed  to  the  legis- 
lature, indictatiug  the  limitations  on  the  powers  it  shall  ^ive 
the  several  classes  of  towns  and  cities  when  it  shall  come  to  pro- 
vide for  their  classification  and  government  by  general  laws. 

The  second  group  of  facts  enumerated  above  are  supposed  to 
bring  the  case  under  the  prohibitory  provisions  of  section  158  of 
the  Constitution. 

So  far  as  applicable  it  is  as  follows:  **The  respective  cities, 
towns,  counties,  taxing  districts  and  municipalities  shall  not  be 
authorized  or  permitted  to  incur  an  indebtedness  in  the  aggre- 
gate exceeding  the  following-named  maximum  percentages  on 
the  value  of  the  taxable  property  therein,  to  be  estimated  by  the 
assessment  next  before  the  last  assessment  previous  to  the  in- 
curring of  the  indebtedness,  viz:  Cities  of  the  first  and  second 
classes,  and  of  the  third  class,  having  a  population  exceeding 
fifteen  thousand,  10  per  centum:  *  *  *  Provided,  any  city, 
town,  etc.,  may  contract  an  indebtedness  in  excess  of  such  limi- 
tations when  the  same  has  been  authorized  under  laws  in  force 
prior  to  the  adoption  of  this  Constitution,  or  when  necessary  for 
the  completion  of  and  payment  for  a  public  improvement  under- 
taken and  not  completed  and  paid  for  at  the  time  of  the  adoption 
of  this  Constitution;  and,  provided  further,  if,  at  the  time  of 
the  adoption  of  this  Constitution,  the  aggregate  indebtedness, 
bonded  or  floating,  of  any  city,  town,  county,  taxing  district  or 
other  municipality,  including  that  which  it  has  been  or  may  be 
authorized  to  contract  as  herein  provided,  shall  exceed  the  limit 
herein  prescribed,  then  no  such  city  or  town  shall  be  authorized 
or  permitted  to  Increase  its  indebtedness  in  an  amount  exceed- 
ing 2  per  centum  *  •  *  in  thp  aggregate  upon  the  value  of  the 
taxable  property  therein,  to  be  ascertained  as  herein  provided, 
until  the  aggregate  of  its  indebtedness  shall  have  been  reduced 
below  the  limit  herein  fixed,  and  thereafter  it  shall  not  exceed 
the  limit,  unless,  in  case  of  emergency,  the  public  health  or 
safety  should  so  require.  Nothing  herein  shall  prevent  the  issue 
of  renewal  bonds  or  bonds  to  fund  the  floating  indebtedness  of 
any  city,  town,  county,  taxing  district  or  other  municipality. '^ 

It  may  bo  admitted  that  to  the  extent  that  this  section  pro- 
vides for  a  state  of  case  in  existence  at  the  time  of  the  adoption 
of  the  Constitution,  it  is  applicable  to  all  towns  and  cites  resting 
under  the  conditions  named;  but  in  express  terms  the  limitation 
of  10  per  centum  may  be  exceeded  when  the  proposed  indebted- 
ness ''has  been  authorized  under  laws  in  force  prior  to  the  adop- 
tion of  this  Constitution.^* 

There  is  no  limit  indicated  to  this  excess.  From  the  very 
nature  of  the  case  there  could  be  none.  At  least  the  actual  con- 
dition of  the  cities  and  towns,  with  respect  to  the  sums  they 
owed,  could  not  be  affected  by  the  Constitution.  These  debts, 
however  large  ar^d  to  whatever  extent  they  might  in  fact  exceed 
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the  conservative   limit   imposed   under   the   Constitution,  could 

not  be  legislated  out  of  existence. 

They  could  not  be   repudiated   or   the   means  denied  whereby 

they   could   eventually   be   paid,  and  yet  some  restriction,  some 

limit  may  be  imposed  beyond   which   even   these  cities  shall  not 

go;  therefore,  if  the  limit  already  has  been  reached,  such  city 

may  not  be  authorized  or  permitted   to  increase  its  indebtednesa 

—existing  and  authorized — in  an  amount  exceeding  2  per  centum 
on  the  value  of  its  taxable  property. 

It  does  not  matter  that  tlie  existing  and  authorized  liabilities, 
exceed  the  10  per  centum  and  the  2  per  centum.  Tliis  can  not  be 
prevented  or  remedied,  but  such  indebtedness  as  may  be  con- 
tracted subsequently  to  the  adoption  of  the  Constltu'tion,  and, 
independently  of  liabilities  authorized  to  be  contracted  before 
that  adoption,  must  not  exceed  the  2  per  centum  limit. 

The  '* increase  of  indebtedness''  meant  by  this  second  provison 
is  that  over  the  aggregate  indebtedness  already  in  existence,  or 
already  authorized  under  laws  then  in  force.  This  construction 
necessarily  determines  the  question  at  issue,  and  we  <lo  not  think 
that  section  159  afTocts  the  case.  It  provides  that  ** whenever 
any  county,  city,  town,  taxing  district  or  other  municipality  is 
authorized  to  contract  an  indebtedness  it  shall  be  required,  at 
the  same  time,  to  provide  for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest,"  etc. 

The  genearl  assembly,  by  general  laws  yet  to  be  enacted,  must 
see  to  the  imposition  of  thene  limitations  and  restrictions. 
Future  leerislation  is  necessarily  implied  from  the  very  language 
of  the  provision. 

It  is  thought,  however,  that  (he  method  of  assessment  pro- 
vided for  in  the  acts  in  question  is  in  violation  of  sections  171 
juid  174  of  the  Constitution.  These  sections  require  uniformity 
of  taxation  and  taxation  according  to  value.  While  they  were- 
not  in  the  former  Constitution,  the  principles  contained  therein 
have  always  been  recognized  as  the  basis  of  all  taxation.  They 
announce  nothing  new,  but  are  merely  declaratory  of  what  waa 
always  the  law  of  taxation  in  this  State. 

The  methods  of  assessments  provided  by  these  acts  were  held 
to  be  in  accord  with  the  old  Constitution  in  the  case  of  Maddux 
V.  City  of  Newport,  supra,  and  we  adhere  to  tliat  opinion. 

We  are  of  opinion  that  contracts  for  the  reconstruction  of  the 
streets  of  Newport  and  for  the  building  of  the  sewers,  as  pro- 
vided for  by  the  acts  of  April,  1890,  may  lawfully  be  made,  that 
the  plans  of  assessment  proposed  are  constituitonal,  and  that 
there  can  be  no  question  of  the  legal  and  constitutional  validity 
of  the  bonds  of  the  city  issued  or  to  be  issued  as  authorized  by 
the  acts  in  question. 

Judgment  affirmed. 


HESSEY,  &c.  v.  HESSEY. 

(Filed  May  25,  1893.) 

Partition— Estoppel— A  widow  verbally  a^rreed   with  two  of  her  three  chil- 
dren (a  SOD  and  daughter)  that  if  they  would  oonvej  to  the  third  obild  their- 
interest  in  a  traot  of  land  lefc  liy  their  father,  they  should  jointly  occupy  aod 
use  with  her,  and  at  her  death  have  the  whole  of  the  "home  place,"  which 
was  owned  jointly  by  her  and  their  father,  she  owning  an  undivided  third. 
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The  two  cbildreD  conveyed  aooordlogly  and  oocupled  the  home  place  jointly 
wi(h  their  mother  for  many  years  and  until  the  daufrbter  married,  when  the 
80D  fouud  another  home.  In  this  action  by  the  mother  for  a  partitioo  ot  the 
home  tract,  and  the  allotment  of  one-third  to  her  and  one  third  each  to  the 
son  and  danghter.  the  chancellor  adjudged  a  division  into  two  parts— one  to 
be  allotted  to  the  son  and  one  to  the  daughter,  the  son  being  required  to  pay 
annually  such  a  reasonable  sum  for  the  support  of  his  mother  as  will  be 
saflBoient  for  that  purpose  when  added  to  what  the  daughter  should  contrib- 
ute. Held'-That  the  judgment  is,  under  all  the  circumstances,  just  and 
eguitable.  The  mother  can  not  claim  one-third  of  the  land  absolutely,  the 
agreement  by  her  with  her  children,  although  verbal,  being  an  effectual  es- 
toppell  against  her;  and  beina  too  old  to  manafEC  any  part  of  the  land,  the 
allotment  of  one- third  to  her  for  life  would  be  of  no  benefit  to  her. 

Geo.  S.  Fulton  for  appellantp« 

John  S.  Kelly  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Lewis. 

In  1848  Abraham  Hessey  died  In  Nelson  county,  owner  of  78 
acres  of  land  on  Cox  creek  and  an  undivided  third  of  a  tract  of 
171  acres,  whereon  be  resided.  He  had  contracted  for  another 
third  of  that  tract,  which   was,  after   his   death,  paid   foi    with 

firooeeds  of  his  estate.     His  widow,  Mary  Hessey,  owned   by  an 
nheritance  the  remaining  third  of  that  tract,  and  was,  after  her 
husbands'  death,  allotted  dower  in  the  Cox  creek  land. 

Abraham  Hessey  left  three  children  by  Mary,  all  infants,  viz: 
William  B.,  Elizabeth  and  Precious.     In   1874  Elizab3th   married 

McOee,   and,   at   the   request  of   the   mother  Mary,    the 

other  two  children,  William  B.  and  Precious,  conveyed  to  Eliz- 
abeth McGee,  or  her  vendee,  the  tract  of  78  acres  on  Cox  creek, 
in  considefatiou  of  her  conveyance  to  them  of  her  undivided 
third  interest  in  the  home  tract  of  171  acres. 

It  is  not  disputed,  but  admitted  by  parties  to  this  action,  that 
William  B.  and  Prceious  Hessev  were  induced  to  make  the  con- 
veyance to  the  vendee  of  Elizabeth  McGee  by  the  request  and 
verbal  agreement  of  their  mother  that  they  were  to  have  the 
whole  of  the  home  tract  of  171  acres;  ani  they  both  have  testi- 
fied they  would  not  have  parted  with  their  entire  interest  in  the 
Cox  creek  land,  worth  about  or  perhaps  a  little  more  than  one- 
third  of  the  home  tract,  but  for  the  agreement  of  their  mother 
for  them  to  jointly  occupy  and  use  and  at  her  death  to  have  the 
whole  of  the  home  place,  including  her  undivided  third,  which 
was  necessary  in  order  to  make  their  respective  shares  equal  to 
what  Elizabeth  McGee  had  gotten  in  the  manner  mentioned. 

That  the  arrangement  might  be  carried  out  the  mother  Mary 
relinquished  her  dower  interest  in  the  Cox  creek  land,  and  there- 
after she  was  supported  and  resided  on  the  home  place,  which 
was  jointly  occupied,  used  and  claimed  by  William  B.  and 
Precious,  without  dispute  or  contention,  until  1888,  when  Precious 
married  Barton  Snyder. 

During  that  period  William  B.  and  Precious  had,  with  money 
accumulated  by  their  ow^n  efforts,  purchased  jointly  two  or  three 
small  tracts  adjoining  the  home  place;  and  he  had  built  and 
occupied  a  dwelling  house  on  anotlier  part  of  the  land,  the 
mother  and  Precious  continuing  to  reside  at  the  old  homestoad. 

There  was,  in  1888,  after  Precious  married,  a  division  made  by 
commissioners  of  the  home  tract  and   the   two  small  tracts  into 
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two  part8,  one  of  which,  including  his  dwelling  bouse,  was 
allotted  to  William,  and  the  other,  wnereon  was  the  homestead, 
was  allotted  to  Precious.  But  although  both  Precious  and  her 
mother  had  agreed  to  make  the  division,  and  commissioners  bad 
been  agreed  upon  for  the  purpose,  who,  as  appears,  made  an 
apparently  fair  and  just  division,  they,  for  some  reason  not  sat- 
isfactorily explained,  refused  to  abide  by  it,  though  the  two  lots 
were  thereafter  separately  occupied  and  cultivated  until  this 
action  was  brought  in  1891. 

The  purpose  of  the  action  instltutad  by  Mary  Hessey,  the 
mother.  Precious  Snyder  and  her  husband.  Barton  Snyder, 
against  William  B.  Hessey,  is  to  have  the  home  tract  of  171  acres 
divided  into  three  parts,  one  to  be  set  apart  and  conveyed  abso- 
lutely to  Mary  Hessey,  and  the  other  two  to  William  B.  and 
Precious  respectively. 

The  lower  court,  however,  refused  prayer  of  the  petition,  and 
instead  adjudged  a  division  into  two  parts,  one  to  he  allotted  to 
William  B.  and  the  other  to  Precious  Snyder;  but  the  former  is 
required  to  pay  annually,  for  support  of  his  mother,  a  sum  fixed 
by  the  commissioners,  who  attempted  to  make  a  division  in  1888, 
which  sum  appears  to  be  reasonable  and  sultlci<^nt,  and  added  to 
what  Precious  Snyder  should  contribute,  to  comfortably  support 
her. 

It  seems  to  us  the  judgment  rendt*red  is  the  only  one  a  chan- 
cellor could,  under  the  circumstances,  render  that  would  be  just 
and  equitable  under  all  of  the  circumstances.  Foi  it  is  evident 
an  allotment  of  one-third  to  the  mother,  who  is  too  old  to  man- 
age it  successfully,  would  be  of  no  benefit  to  her;  and  to  allot 
one-third  to  her  absolutely  would  bo  unjust  to  William  B.  For 
although  the  agreement  of  his  mother,  upon  the  f«ith  of  which 
he  parted  with  his  interest  in  the  Cox  creek  land- in  1874,  was 
verbal,  we  think  it  should  be  treated  as  an  effectual  estoppel  as 
against  ills  mother.  Besides,  she  admits  in  her  testimony  as  » 
witness  the  agreement  was  made,  and  makes  it  verj-  clear  she 
does  not  even  now  wish  to  violate  it  or  deprive  William  B.  of 
ultimate  acquisition  of  one  entire  half  of  the  home  place. 

Judgment  aflirmed. 


LOUISVILLE  &  NASHVlLEli  RAILROAD  CO.  v. 

SCHMETZER,  BV%  SiK\ 

(Filed  May  *25,  1893.) 

1.  K.'iilroads— Movement  of  detached  onrs— A  railroad  company  is  guilty 
of  willfuU  netrlect  if  it  pormits  cars  detuctied  from  an  engine  to  move  along 
Its  track  in  a  city  or  town  without  some  servant  in  a  position  to  ^ive  warn- 
InR  of  the  approach  of  the  cars  and  to  control  their  movement.  And  where 
the  company  is  laruilty  of  such  nrgleot  a  pe<V»strian  on  the  track  who  is  struck 
by  the  cars  and  injured  may  recover  of  the  company,  ailtliuugh  he  failed  to 
look  to  see  whether  cars  were  approaching. 

2.  Sanie— Duty  to  persons  walking  on  track  by  license  of  company— Negli- 
gent breaking  of  train— A  person  who  uses  a  railroad  track  as  a  passwav, 
whether  by  the  license  or  mere  acquiescence  of  the  company,  must  be  held 
to  know  the  danger  attending  the  running  of  railroad  trains,  and  to  assume 
the  ordinary  risks  attending  such  a  use  of  the  track.  Therefore,  where  cars 
have  bef*ome  detached  from  an  engine  by  accident,  and  are  moving  in  that 
way  without  any  servant  in  position  to  give  warning  of  their  approach,  a 
pedestrian  on  the  track  who  is  struck  by  the  cars  and  injured  can  not  reoover 
of  the  company  unless  the  break  in  the  train  was  due  to  negllgeooe  on  the 
part  or  the  servants  in  charge,  or  to  some  defect  in  the  machinery  which  the 
company  had  failed,  after  notice,  to  repair,  as  such  a  person  can  not  exact  of 
the  company  a  higher  degree  of  diligoncee  than  it  owes  to  an  employe.    Nor 
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^oes  the  fact  that  suob  breaks  In  a  train  are  frequent  at  a  particular  part  of 
the  traok,  by  reason  of  the  grade,  impose  upon  the  company  the  duty  of  plao- 
log  servants  in  a  position  to  give  warning  to  persons  walking  on  the  traok. 


Wm.  Lindsay,  Lyttleton  Cook  and  Edward  W.  Hines  for  ap- 
pellant. 

Kohn,  Baird  &  Speckert  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee,  Jacob  Schraetzer,  a  boy  about  sixteen  years  of 
iige,  was  employed  as  a  laborer  by  the  Eclipse  Woolen  Mills, 
located  in  the  city  of  Louisville.  While  engaged  in  his  work, 
»Dd  in  order  to  reach  his  place  of  employment,  he  was  in  the 
babit  of  Walking  upon  the  railroad  track  of  the  appellant. 

In  using  this  track  ap  a  way  he  saved  walking  a  distance  of 
three  or  four  squares,  the  testimony  showing  that  if  he  used  the 
streets  as  a  way  to  his  work  the  distance  would  be  five  times  as 
great  as  that  of  the  company's  railway  track.  While  on  ibis 
track,  and  on  his  way.  to  work,  he  was  struck  by  the  oar  of  the 
appellant,  knocked  from  the  traok  and  his  arm  so  badly  injured 
that  it  had  to  be  amputated. 

He  instituted  this  action  to  recover  damages  for  the  injury  on 
the  ground  of  negligence  on  the  part  of  the  employes,  and  recov- 
-ered  $6, (XX)  in  damages. 

He  left  his  home  on  the  morning  of  the  day  he  was  injured, 
about  6  o'clock  (in  the  month  of  November),  and  when  on  the 
track  north  of  Broadway,  and  going  toward  Baxter  avenue,  he 
heard  a  train  approaching  and,  stepping  from  the  track,  let  the 
engine  and  the  train  pass  him.  The  morning,  according  to  the 
testimony,  for  the  plaintiff,  was  dark  and  foggy. 

After  the  train  had  passed,  supposing  he  was  out  of  danger,  he 
stepped  back  upon  the  track  and  began  his  walk  to  his  place  of 
business,  and  after  he  had  gone  some  eight  or  ten  yards  he  was 
struck  by  the  rear  section  of  the  cars  that  had  broken  loose  from 
the  engine,  knocked  down  and  his  arm  mashed  olT.  This  section, 
loosened  frum  the  engine,  consisted  of  twenty-six  loaded  freight 
-cars. 

The  appellee  claims  that  he  had  the  right  to  use  this  track  for 
the  reason  that  the  company  had  licensed  the  public  to  use  it; 
that  it  was  constantly  used  by  pedestrians,  and  had  been  used 
by  tlie  appellee  for  two  or  three  years,  and  no  objection  had  been 
iiiaae  by  the  company  or  notice  given  that  the  track  was  not  to 
he  used  as  a  foot  path.  From  these  facts  a  license  to  walk  upon 
the  track,  it  is  contended,  must  be  presumed,  and  the  company 
required  to  exercise  that  degree  of  care  that  must  be  exc'rclsed 
«t  public  crossings,  or  where,  by  contract,  the  paity  injured  has 
the  right  to  use  the  track  as  a  foot  path. 

While  the  mere  acquiescence  of  the  company  in  the  use  of  its 
road  in  such  manner  would  authorize  the  court  to  say  that  the 
plaintiff  was  not  a  trespasser,  it  certainly  placed  the  company 
under  no  greater  obligation  to  protect  the  injured  party  than  one 
of  its  own  employes.  It  is  not  pretended  that  the  accident  took 
place  at  any  crossing,  and  the  license  to  be  on  the  track  at  the 
point  where  the  injury  occurred  is  to  be  inferred  from  the  fact 
that  the  pedestrians  in  that  part  of  the  city  had  converted  that 
part  of  the  road  into  a  foot  path,  and  were  using  it  in  common 
with  the  railroad  company. 
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It  is  evident  as  has  been  held  in  the  oase  of  the  same  apper- 
lant  against  Potts,  13  Ky.  Law  Rep.,  344,  that  a  railroad   com^ 

§any  is  guilty  of  willful  neglect  if  it  permits  cars  that  have  been 
etaohed  from  an   engine   to   move   along  its  track   in  a  city  or 
town  without  placing  some  of  its  servants  in  euch  a  position  as 
to  give  warning  of  its  approach  and  control  the  movement  or 

cars* 

This  doctrine  is  well  understood,  and  if  there  was  no  one  od: 
these  detached  oars,  and  they  were  turned  loose  to  guide  them- 
selves, it  was  negligence. 

The  appellee,  when  he  went  upon  the  track  after  the  engine' 
and  cars  attached  to  it  had  passed,  never  looked  to  see  whether 
other  cars  were  or  not  approaching,  and,  with  this  neglect  on 
his  part,  the  company  would  have  still  been  held  liable,  if  guilty 
of  such  groR8  neglect  as  to  turn  cars  loose,  when  they  knew  that: 
persons  were  using  this  track,  whether  by  license  or  mere  aoqui:- 
encence,  and  from  which  an  injury  resulted. 

The  plaintiff's  witnesses  saw  no  one  on  the  detached  train,  and 
the  plaintiff,  presenting  a  ease  where  he  had  been  injured  by 
those  oars  with  no  one  to  control  them,  would  have  been  entitled- 
to  a  verdict  upon  the  testimony,  and  the  court,  therefore,  refused'- 
properly,  on  the  plaintiff's  evidence,  to  instruct  as  In  a  oase  of  a. 
nonsuit. 

The  defense  is  not  only  contributory  negligence,  but  a  denial' 
of  all  negligence  by  the  company.  It  is  plain  that  this  oompaDy 
owed  no  special  duty  to  the  plaintiff,  and  was  compelled  only  to. 
use  ordinary  care  for  the  protection  of  those  who  had  voluntarily 
undertaken* to  use  this  track  by  the  acquienoence  of  the  appel- 
lant. 

Here  was  a  train  of  over  twenty  cars  upon  the  track,  detached 
from  any  engine,  and,  from  the  testimony  of  the  plaintiff,  negli- 
gence must  be  presumed  when  unexplained.  How  is  this  expla- 
nation made  by  the  defense,  and  when  the  facts  are  developed 
can  the  railway  company  be  said,  as  a  matter  of  law,  to  have 
been  guilty  of  any  negligence  whatever? 

The  test!  nony,  uncontradicted,  is  to  the  effect  that  the  tralD 
broke  or  was  severed  at  or  near  Broadway,  leaving  ten  oara 
attached  to  the  engine,  and  the  remaining  ears  were  left  with 
two  brakemen  upon  the  top  of  them,  one  about  five  oars  baek 
from  the  first  detached  car  and  one  on  the  last  detached  oar. 
These  brakemen  stopped  the  train  (the  detached  cars)  by  apply- 
ing brakes  as  quickly  as  possible,  and  not  one  of  them  seem  to 
have  seen  the  unfortunate  boy.  The  engine  with  the  cars  attached 
had  passed  Ihe  appellee,  and  was  increasing  its  speed  so  as  to 
keep  out  of  the  way  of  the. loosened  cars,  and  those  on  the  de- 
tached cars  were  busy  with  their  brakes,  and  it  was  perfectly 
natural  that  they  did  not  see  him  or  notice  the  unfortunate  oc- 
currence. 

It  is  not  an  unusual  occurrence  for  these  heavy  freight  trains 
to  sever,  as  the  proof  shows,  and  particularly  in  going  down  the 
grade  at  this  point.  It  does  not  appear  that  the  piub  were  de- 
fective or  the  machinery,  to   which    they   were  attached,  out  of 

repair. 

One  of  the  witnesses  for  the  defense  says  the  pin  may  have 
been  too  small,  but  whether  so  he  does  not  pretend  to  say.  He 
was  only  attempting  to  assign  a  reason  for  the  breaking  of  tbia 
train,  and,  from  all  the  testimony  before  us,  the  employes  were 
not  guilty  of  any  degree  of  neglect,  causing  the  injury.  There  ia. 
no  reason  to  discredit  them,  and  the  fact  that  they  were  not 
seen  on  the  top  of  the  cars  by  two  or  more  who  testify,  affords  do 
reason  for  disbelieving  their  statements;  and  if  they  had  not 
been  on  the  detached  cars,  but  on  one  of  the  ten  ears  foiiowinK; 
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"^be  engine,  this  would  not  have  been  sucb  negligence  as  would' 
authorize  a  recovery,  becaune  their  being  at  the  one  end  of  the 
train  or  the  other,  could  not  have  caused  the  severing  of  the 
train. 

The  witnesses  for  the  defense  state  that  the  morning  was  clear 
and  briglit.  while  those  for  the  plaintiff  say  it  was  foggy  and 
dark;  bat  let  it  be  either  way,  the  endeavor  to  stop  the  detached 
train  prevented  them  seeing  the  plaintiff,  and  every  effort  waa 
made  by  those  on  the  train  to  check  its  progress. 

The  company  was  using  its  road  in  the  ordinary  way,  and   the 

mere  passive  acquiescence  in  the  use  of  its  track  by   those  who 

were  not  passengers,  or  to  whom   the  company  owed  no  special 

tluty  by  contract  or  otherwise,  did  not  make  it  responsible  for  an 

Injury  resulting  from  causes  that  the  employes  could  not  prevent. 

If  this  had  been  an  employe  injured,  he  would  have  been  held 
to  have  assumed  theordinary  risks  pertaining  to  such  an  employ- 
ment, and  one  who  undertakes  to  travel  on  foot  on  a  railway 
iraok  can  not  exact  a  higher  degree  of  diligence  on  the  part  of 
those  in  charge  of  the  train  than  an  employe. 

Pedestrrtins  u^ing  railroad  tracks  must  he  held  to  know  the 
danger  ordinarily  attending  the  running  of  rnilroad  trains,  and 
there  is  no  reason  for  holding  the  company  responsible  unless  it 
is  shown  that  the  defects  in  the  macbineVy  were  known  to  the 
tjompany,  and  its  failure  to  repair  so  as  to  prevent  injury. 

It  is  argued  that  the  company  knew  that  such  severing  of  the 
tsars  frequentlv  took  place  at  this  down  grade,  and  should  have 
used  such  precaution  as  to  have  prevented  it,  and  to  so  rule 
^ould  impose  on  the  company  the  duty  of  surrendering  its  track 
to  those  passing  up  and  down  it,  or  have  employes  stationed 
»lonff  its  track  to  caution'  those  using  it  of  the  danger. 

The  case  of  the  Illinois  Railway  Co.  v.  Dick,  12  Ky.  Law  Rep., 
T72,  sustains  this  view  of  the  question  raised.  If  the  breaking  of 
the  train  was  caused  by  the  negligence  of  the  employes,  there 
might  be  some  reason  for  sustaining  this  verdict,  but  we  have 
been  unable  to  perceive  in  what  this  negligence  consisted,  and 
^fter  a  careful  reading  of  the  record  it  must  be  held  that  this 
verdict  has  no  evidence  to  support  it. 

The  judgment  below  is  reversed  and  remanded  for  a  new  trial, 
nnd  for  proceedings  consistent  with  this  opinion.  (Ho^ran  v. 
Chicago  Ry.  Co.,  15  Am.  &  English  R.  R.  Cases,  440.) 


HAZELETT,  &c.  v.  FARTHING,  &3. 
(Filed  May  27,  1893.) 

1.  Goostruotion  of  devise  to  "wife  and  obildren"— A  dovise  hy  n  testator 
^*to  my  beloved  wife  and  children, "  namioft  the  persons  intended,  and  in- 
■t>lDding  Id  the  list  a  stepson  and  omitting  one  of  the  testator's  own  children, 
^fves  to  the  persons  named  a  joint  and  equal  Interest  in  the  property  de- 
vised, and  not  merely  a  life  estate  to  the  wife,  remainder  to  the  other  persons 
named. 

9.  Where  a  testator  disposes  of  his  homestead  by  his  will  and  the  widow 
accepts  the  provision  of.  the  will,  neither  she  nor  the  testator's  children  can 
i)laim  a  homestead  right,  n  person  havinsr  the  right  to  dispose  of  his  home- 
stead by  bis  will  as  he  may  choose,  subject  only  to  the  right  of  the  wife  to 
renoQiioe  the  will  and  claim  under  the  statute. 

A  testator  having  devised  bis  homest-ead  to  his  wife  and  a  portion  of  bis 
tshildren,  an  excluded  child  having  inherited  an  interest  by  the  death  of  one 
x>f  the  devisees  is  eotit-led  to  have  the  property  divided  and  her  interest  allot- 
4ed  to  her. 
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Bufus  S.  Dinkle  for  appellants. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Lewis. 

The  land  in  question  is  included  by  the  fourth  clause  of  the 
will  of  George  Farthing:  "I  will  and  devise  to  my  beloved  wife 
and  children,  namely,  Susan  Francis  Farthing,  Charles  W.. 
Farthing,  H.  M.  Pulliam,  N.  J.  Farthing,  C.  B.  Farthing  and  J. 
C  Farthing,  all  the  balance  of  my  personal  property  and  real 
estate,  of  whatever  kind,  and  I  hereby  declare  this  writing  to  be 
my  only  and  last  will  and  testament.*^ 

It  is  plain  the  testator  intended  to  give  to  his  wife  not  a  life 
estate,  remainder  to  the  others  named  in  that  clause,  but  a  Joint 
and  equal  interest  in  the  fifty-two  acres  with  them.  For  one  of 
his  children,  plaintiff  and  appellant,  Mary  E.  Hazelett,  was  pur« 
posely  excluded  from  any  interest,  while  one  of  those  named,  H^ 
M.  Pulliam,  was  not  his  child,  but  a  stepson,  he  having  been 
twice  married  and  having  at  his  death  two  sets  of  children. 

It  is  alleged  in  the  petition  of  plaintiff  that  the  widow,  who  is  her 
Btep-niother,  accepted  provisions  of  herhusband^s  will,  and  has» 
together  with  infant  children,  occupied  the  land  under  it  for 
twelve  years  past.  The  relief  prayed  for  is  sale  of  the  land  and 
division  of  the  proceeds,  a  portion  of  which  plaintiff  claims  la 
right  of  her  full  brother,  one  of  the  persons  named  in  (he  fourth 
clause,  but  since  deceased. 

Section  14,  article  13,  chapter  38,  General  Statutes,  it  seems  to 
u^,  was  intended  to  apply  in  case  of  the  husband  dying  intestate, 
when,  as  thereby  provided,  '*the  homestead  shall  be  for  the  use 
of  the  widow  so  long  as  she  occupies  tlie  same,  and  the  unmar- 
ried infant  children  of  the  husband  shali  be  entitled  to  a  joint 
occupancy  with  her  until  the  unmarried  infant  child  arrives  at 
full  age." 

It  is  true  the  widow  may,  by  renouncing  the  will,  not,  how- 
ever, done  in  this  case,  claim  and  have  benefit  of  the  homestead 
or  dower  right  in  land,  but  not  both.  But  a  person  was  not  in- 
tendt^d,  by  what  is  called  the  homestaed  law,  to  be  precluded 
from  disposing  of  his  homestead  by  will  in  any  manner  he  might 
choose,  though,  of  course,  subject  to  right  of  his  wife  to  renounce 
the  will  and  claim  under  the  statute. 

In  our  opinion  the  case  of  Elmore  v.  Elmore's  Adm'r,  5  Ky^ 
Law  Rep.,  580,  is  conclusive  of  the  right  of  both  the  widow  arid 
children  of  the  testator,  George  Farthing.  It  was  there  held 
that  the  widow  having  accepted  the  provisions  of  the  will,  slie 
had  no  right  of  homestead,  and  if  she  has  none  the  children,  in 
such  state  of  case,  have  none. 

The  latter  part  of  stelii^n  14  provides:  *'But  the   termination  of 
the  widow's  occupancy  sliall  not  affect  the  right  of  the  children, 
but  said  land  may  be  sold,  subject  to  the  right  of  said  widow  and 
children,  if  a  sale  is  necessary  to  pay  debts  of  the  husband.'' 

It  has  accordingly  been  held  by  this  court  that  the  widow 
could  not,  by  terminating  her  occupancy  or  otherwise,  deprive 
the  infant  children  of  their  homestead'  right.  But  such  rule 
applies  only  in  cases  where  the  widow  and  children  became  en- 
titled to  a  homestead  b^'  operation  of  law;  not  where  the  hus- 
band and  father  has  otherwise  disposed  of  tiis  land  by  will. 

Neither  the  widow  nor  infant  cliildren  had,  when  this  actioa 
was  commenced,  a  homestead  right  to  the  land  of  testator, 
George  Farthing,  but  appellant   was   entitled    to   have  the  land 
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sold,  nofc  being  sosoeptible  of  division,  and  the  share  of  proceeds 
of  sale  she  inherited  from  her  deceased  brother  allotted  to  her. 

Judgment  reversed  and  eause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


LOUISVILLE  &  NASHVILLE  RAILROAD  CO.  v.  LONG,  Ac. 

(Filed  May  27,  1893.) 

I.  Railroads— GrosA  neglif^eDce  as  to  passeDfrer— The  servaots  of  a  railroad 
company  Id  charge  of  a  mixed  freifrhtand  passenger  train  were  guilty  of  the 
fnrosaeRt  neglifrenoe  in  leavincc  the  paf^senger  oar  on  the  main  track  at  a  sta- 
tion without  using  proper  oare  to  flag  an  approaching  freight  train  in  time 
to  avoid  A  oUision. 

8.  A  passenger  was  not  gnllty  of  contributory  negligence  in  entering  the 
passenger  oar  of  such  a  train  without  notifying  the  conductor,  although  the 
oar  was  flfty  feet  from  the  platform,  the  rules  of  the  company  requiring  per- 
sons taking  passage  on  such  trains  to  get  on  from  the  roadbed  or  wherever 
the  convenience  of  those  in  charge  of  the  train  required,  and  such  being  the 
onstom  of  passf^ngers.    Nor  does  the  fact  that  the  passengers  other  than 

E  lain  tiff  were  warned  of  the  danger  and  succeeded  in  getting  out  of  the  car 
efore  the  collision  show  that  plaintiff  was  guilty  of  contributory  negligence 
is  not  doing  so. 

Sl  EzoesMve  ver<lict— Although  the  case  was  one  for  punitive  damages,  and 
the  plaintiff,  in  addition  to  serious .  external  cufs  and  bruises,  received  a 
shook  which  greatly  affected  her  entire  nervous  system,  yet  as  it  does  not 
satisfactorily  appear  that  her  injuries  are  permanent,  a  verdict  for  C2B,000 
appears  to  a  rational  mind  at  first  blush  to  be  excessive  and  must,  therefore, 
be  set  aside. 

A.  Willful  neglect  has  no  place  in  law  except  in  actions  for  loss  of  life 
under  section  S  of  chapter  67,  General  Statutes;  and  in  actions  like  this  to 
recover  damages  fur  personal  injuries  not  resulting  in  deatli  the  word  "will- 
fur*  should  not  he  URed  in  the  instructions  in  fixing  the  desrree  of  neglect. 

6.  Damages— If  defendants  were  guilty  of  gross  neglect,  both  (ompensatory 
and  punitive  damages  may  be  awarded. 

Winslow,  Bridges  &  Winslow  and  Wm.  Lindsay  for  appellant. 

Gaunt  &  Downs  and  J.  A.  Donaldson  for  appellees. 

Appeal  from  Carroll  (Mrcuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Tbe  verdict  and  judgment  in  this  case  was  for  f26,00n. 

In  the  month  of  June,  in  tho  year  1889,  the  appellee,  Nettie 
Long,  the  wife  of  her  coappellee,  Thomas  Long,  or  her  husband 
for  her,  purchased  tickets  for  travel  on  appellants's  car  from 
Eagle  Station,  where  she  lived,  to  Sanders  Station,  on  the  Eame 
road,  but  a  short  distance  below. 

She  entered  the  caboose,  with  her  husband  and  daughter,  that 
constituted  a  part  of  freight  train  No.  82.  This  train  was  a  local 
freight  train,  but  was  carrying  passengers  as  a  carrier  under  cer- 
tain regulations  by  the  company  from  station  to  station,  located 
between  certain  designated  points  on  the  road. 

When  tbe  freight  train  reached  Eagle  Station,  where  tlie  pas- 
sengers entered  the  caboose,  tlie  conductor   detached  his  engine 
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from  the  caboose  and  a  part  of  the  oars,  leaving  them  on  the 
main  track,  and  took  the  engine,  with  the  cars  attached  to  it,  on 
the  switch  to  unload  sonje  freight,  or  for  some  other  purpose. 

The  caboose  seems  to  have  been  the  oniy  car  designed  for  pas- 
sengers on  this  train,  and  when  the  appellees  entered  it  wa^  a 
distance  of  forty  or  fifty  feet  from  the  platform  of  the  depot. 
The  conductor  of  this  combined  freight  and  passenger  train, 
knowing  thnre  was  a  through  freight  train  coming  after  him, 
«ent  one  of  his  men,  or  an  employe,  to  flag  any  approaching 
train. 

It  is  shown  that  it  was  customary  for  the  flagman  to  go  a  dis- 
iance  of  near  1.000  yards  to  flag  coming  trains,  but  in  thin  case 
the  proof  conduces  to  show  that  the  flagman  went  only  about  200 
yards,  and  was  then,  from  his  movements,  paying  but  little  at- 
tention to  his  duties,  and  on  the  trial  of  this  case  seems  not  to 
have  been  present  to  aid  in  solving  the  mystery  connected  with 
the  collision  of  this  passenger  train  on  the  main  track  and  the 
through  freight  train. 

It  may  be  assumed,  from  the  testimony  as  to  his  conduct,  that 
he  neglected  to  flag  the  through  train  to  slow  up,  and  bpfore 
they  could  slow  up,  or  the  brakemen  projperly  apply  the  brakes, 
the  caboose  was  run  into  and  demolished  by  this   through   train. 

It  is  shown  by  tlie  testimony  of  those  in  charge  of  the  train 
that  the  whistle  was  blown  at  the  proper  time  and  place,  signi- 
fying its  approach,  and  that  the  accident  resulted  from  the  fail- 
ure of  the  brakes,  for  some  cause,  to  work  properly  as  they  ap- 
proached the  station. 

No  reasonable  explanation  has  been  given  of  this  sudden  stub- 
borness  on  the  part  of  tlie  brakes  at  this  particular  place,  having 
worked  well  during  the  entire  trip  until  it  reached  this  station, 
and  it  is,  therefore,  manifest  that  the  flagman  either  failed  to 
notify  those  on  the  through  train  to  slow  up,  or  that  those  in 
charge  of  it  were  so  jeckless  as  to  continue  the  speed  of  the  train 
until  they  saw  the  danger  ahead,  when  it  was  too  late  to  avert 
it,  and  we  are  inclined  to  conclude  that  the  flagman  failed  to 
give  the  proper  signal,  and  from  that  fact  the  injury  resulted. 

The  caboose  was  left  on  the  main  track  by  the  conductor  when 
he  knevr  the  freiglit  train  was  approaching,  and,  knowing  that 
fact,  it  was  hi^  cUitj'  to  have  exercised  the  highest  degree  of 
caution  in  notifying  the  through  train  that  another  was  on  tiie 
track.  That  there  v/as  negligence  on  the  part  of  these  employes 
of  the  gI•os^ieRt  drgreo  is  evident  from  this  record,  and  this  con- 
<!lusion  is  reached  from  tlie  undisputed  facts,  looking  alone  to 
the  testimony  for  the  defense. 

The  appellee,  Mrs.  Long,  was  knocked  out  of  the  caboose  and 
found  lying  between  the  main  track  and  the  switch  unconscious 
and  badly  bruised  about  the  head,  neck  and  shoulders.  She  was 
confined  to  her  bed  for  near  four  weeks,  with  her  family  physi- 
cian attending  her.  Since  that  time  he  has  not  administered  to 
her  any  medicine  or  been  applied  to  for  relief  from  the  pain  the 
claims  slie  is  suffering.  1 1  is  claimed  that  her  kidneys  are  affected, 
with  a  constant  desire  to  urinate,  and  that  the  water  flows  from 
her  involuntarily;  that  she  is  deaf,  and  one  of  her  eyes  effected 
by  the  injury. 

Her  physicians,  or  those  who  have  examined  her,  find  no  ob- 
jective symptoms  that  would  indicate  permanent  injury,  and  the 
weight  of  the  testimony  conduces  to  show  that  she  has  not  re- 
ceived any  lasting  injury,  or,  if  not,  her  own  family  physicians, 
AS  well  as  other  eminent  physicians  and  surgeons,  are  not  able 
to  say  that  she  is  permanently  injured,  but  from  carfeul  exami- 
nation of  her  person  are  inclined,  at  least  some  of  them,  to  the 
contrary  opinion.     That  the  shock  was  great,  and  her  entire  ner- 
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^oas  systjni  seriously  affected,  there  can  be  no  doubt,  but  that 
Bhe  is  permanently  injured  this,  court  is  not  authorized  to  say 
from  the  testimony  before  us. 

The  other  passengers  succeeded  in  leaving  the  caboose  and 
-escaping  without  material  injury,  and  it  is  claimed  that  the 
Bppellee  was  guil  y  of  contributory  neglect  in  not  leaving  the  car 
sooner,  and  of  liJce  neglect  in  goinp:  upon  the  caboose  without 
first  notifying  the  condootor,  and  at  a  point  fifty  feet  from  the 
•depot  platform. 

As  to  boarding  the  train  from  the  platform,  the  rules  of  the 
company  required  the  passenger  to  get  on  from  the  roadbed  or 
wherever  the  convenience  of  those  in  charge  of  the  train  re- 
tjulred,  and  such  was  the  custom  when  converting  this  caboose 
into  a  passenger  car,  for  the  train  and  passengers  would  all  know 
that  it  would  at  times  be  difficult,  and  subject  the  conductor  of 
this  local  freight  train  to  great  inconvenience  if  required  to  have 
the  caboose  opposite  the  platform,  that  passengers  might  enter. 
The  appellee  and  hf  r  husbnnd  were  doing  what  the  rules  of  the 
tjompany  expected  of  them,  and  in  fnat  the  appellee  (husband) 
bad  been  the  depot  agent  at  Eagle  for  many  years,  and  was  the 
Bgent  when  this  collision  took  place. 

We  have  given  this  record  caieful  consldorption,  and  find  no 
•evidence  of  contributory  neglect  on  tlio  part  of  either  the  appel- 
lee or  her  husband,  and  the  issue  in  the  case  is  as  to  the  negli- 
Kence  of  the  defendants'  employes — if  merely  ordinary,  compen- 
sation was  the  measure  of  damages;  if  gross,  the  jurv  had  the 
Tight  to  find  punitive  damages,  and  from  the  facts  of  the  record 
BS  now  presented,  the  jury  being  authorized  to  find  the  highest 
Tlegree  of  neglect,  which  was  gross  ne^rlcct,  the  only  question 
before  us  is,  were  the  damages  excessive?  And  npon  this  branch 
t)f  the  case,  if  no  evidence  had  been  adduced  for  the  defense, 
when  looking  alone  to  the  testimony  of  the  appellee  and  her 
family  physician,  the  damages  were  greatly  in  excess  of  the  sum 
the  appellee  was  entitled  to  recover. 

That  Mrs.  Long  was  an  estimable  woman,  and,  at  the  time  of 
the  injury,  was  in  the  prime  and  vigor  of  her  womanhood,  pos- 
sessed of  every  attribute  that  endeared  her  to  her  family,  her 
neighbors  and  her  friends,  is  shown  by  the  record,  and  as  pre- 
sented to  this  court  in  eloquent  terms  by  counsel,  r.nd  no  doubt 
with  much  greater  effect  to  the  jury  deciding  this  case. 

The  triers  were  honest,  fair-minded  men  I  here  can  be  no  doubt, 
but  when  the  wife  of  the  neighbor,  of  the  friend,  of  the  country 
man,  formed  of  the  lovely  character  pictured  by  counsel,  has 
been  placed  in  such  imminent  peril,  and  suffered  so  by  reason  of 
the  neglect  of  one  that  has  no  breath  of  life  except  as  imparted 
by  the  steam  that  moves  it,  human  sympathy  often  controls  the 
judgment,  and  justice  is  not  measured  out  by  verdicts  and  judg- 
ments, as  it  would  be  between  neighbor  and  neighobr,  where  like 
neglect  results  in  injury.  Noi  would  this  or  any  other  court 
confine  juries  to  only  such  verdicts  as  are  usually  rendered  be- 
tween others  than  corporations. 

Carriers  of  passengers  owe  to  them  a  special  duty,  and  that  is 
to  exercise  the  highest  degree  of  care  for  the  protection  of  their 
persons  from  danger  by  the  neglect  of  tiiose  in  their  employ. 
This  duty  should  be  exacted,  and   by  the   imposition   by   way  of 

Eunishment  when  gross  neglect  appears.  This,  however,  should 
e  done  in  a  rational  way,  and  not,  as  has  been  before  said  in 
this  court,  by  placing  the  juror  in  the  position  of  the  husband, 
Whose  wife  has  been  injured,  or  that  of  the  wife,  and  then  ask- 
ing the  question,  what  sum  of  money  would  you  take  to  have 
your  wife  placed  in  such  peril  or  so  injured  as  that  skilled  sur- 
geons could  not  say  whether  the  injury  was  or  not  permanent? 
The  apprehension  that  serious  results  might  follow  would  not 
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be  entertained  by  the  true  husband  or  wife  for  the  value  of  the 
entire  railroad;  but  this  is  not  the  way  of  ascertaining  the  darn-^ 
ages,  or  is  there  any  fixed  rule  by  which  a  court  or  jury  can 
arrive  at  what  is  the  suin  the  plaintiff  is  entitled  to,  for  it  is  a 
oharactiir  of  case  where  the  wrong  can  not  be  repaired  by  mere 
dollars  and  cents,  or  the  damages  sustained  of  a  character  that 
can  be  imputed  in  that  way. 

We  have  been  referred  to  several  cases  by  counsel  where  sim« 
ilar  verdicts  in  amount  have  been,  sustained,  where  the  party 
injured  was  made  a  mental  or  physical  wreck  by  the  negligence 
of  defendant,  but  the  facts  of  this  case  do  not  show  such  an 
injury.  There  is  but  little  contrariety  of  opinion  with  the  physi- 
cians as  to  the  result  of  the  injuries,  and  all  save  one  see  noth- 
ing, after  examining  the  plaintiff,  that  would  indicate  permanent 
disability. 

In  the  case  of  Shaw  v.  Boston  <&  Worcester  R.  R.  Co..  8  Gray* 
46,  the  injury  was  such  that  the  wife  lost  her  left  arm  and  a 
part  of  her  right  hand.  Her  right  arm  was  broken  so  that  it 
never  united,  she  could  not  feed  or  dress  herself,  with  her  health 
and  memory  much  impaired,  and  other  serious  woundb  upon  her 
person. 

The  character  of  the  flndinc:  in  cases  like  this  is  to  be  tested  at 
last  as  to  the  amount  by  the  average  verdicts  in  cases  growing 
out  of  personal  injuries,  when  we  are  considf»ring  the  question  of 
excessive  damaj^es,  by  looUing  to  the  finding  of  juries  in  the 
past,  and  their  approval  or  disapproval  by  courts  of  last  resort, 
^uch  sums  as  aie  oulinairly  awarded  for  such  injuries,  and,  when 
comparing  these  cases  with  the  one  before  us,  can  it  be  said  that 
the  damages,  at  first  blush,  are  for  too  much,  and  such  as  the 
mind,  free  from  passion  or  prejudice,  would  say  was  excessive? 

Taking,  therefore,  the  verdict  in  this  State,  withoul  enumerating 
them,  as  found  in  reported  cases,  where  the  injury  was  as  great 
or  greater  than  here,  and  the  largest  verdict  su^tained  is  one  for 
$lo,(X)0,  and  this  was  a  case  where  both  legs  were  amputated  and 
the  neglect  as  great  as  in  the  case  before  us  (Ky,  Central  R.  R. 
Co.  v.  Smith,  ante,  page—).  The  damages  aLd  finding  by  juries 
in  cases  of  willful  neglect,  where  death  was  the  result  of  the 
injury,  liave  not  exceeded  this  sum.  These  cases  having  b^en 
passed  upon  during  the  existence  of  corporations  for  many  years, 
conduce  to  show  what  courts  and  juries  would  consider  as  a  rea- 
sonable sum  to  be  awarded  in  this  class  of  cases,  the  verdict  in 
each  case  lessened  or  increased  by  the  particular  facts  and  cir- 
cumstances surrounding  it. 

In  the  case  of  the  Louisville  Southern  R.  R.  Co.  v.  Minogue^ 
12  Ky.  Law  Rep.,  878  (90  Ky.,  309),  the  plaintiff  sustained  exter- 
nal bruises  and  lier  nervous  .system  was  greatly  shocked.  She  was 
confined  in  bed  for  eight  weeks,  and  since  she  left  h»^r  bed  had 
been  unable  to  walk.  The  verdict  was  for  $10,000.  This  court 
held  the  verdict  excessive,  because  it  was  not  shown  with  reason- 
able certainty  that  there  was  a  permanent  injury,  the  medical 
testimony  being  as  unsatisfactory  in  ihat  case  as  in  the  one 
before  us. 

It  is  truly  said  that  a  court  of  last  resort  should  be  careful  in 
interfering  with  the  verdicts  of  juries  in  cases  where  the  sum  to 
be  awarded  in  damages  is  within  the  discretion  of  the  jury,  even 
to  tlie  extent  claimed  by  the  plaintiff;  but  this  discretion  on  the 
part  of  the  jury  must  be  a  legal  discretion,  and  in  its  exercise  if 
the  damages  are  errounoous,  and  so  appear  to  a  rational  mind  at 
first  blush,  it  is  not  only  the  right  but  the  duty  of  the  court  to 
interfere  and  set  the  verdict  aside. 

We  perceive  no  objection  to  tiie  instructions  save  the  word 
willful,  in  fixing  the  degree  of  neglect,  has  now  no  place  in  the 
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law,  and  in  fact  bad  no  place  in  this  case,  as  the  common  law 
rule  governed,  and  not  that  fixed  by  statute  where  death  ensues. 
The  question,  as  already  indicated,  is,  was  the  injury  caused  by 
the  neglect  of  the  appellee^s  employes  when  in  the  aischarge  of 
their  duties?  If  so,  was  it  ordinary  or  gross  neglect?  If  the  firsts 
compensation  is  the  measure  of  damages;  if  the  last,  both  com- 
pensation and  punitive  damages  may  be  awarded. 

On  another  trial  contributory  neglect  may  be  shown,  and  we 
have  only  said  that  none  appears  from  the  facts  as  they  are  now 
presented. 

Reversed  and  remanded  for  a  new  trial  consistent  with  thia 
opinion. 
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(Filed  May  27,  1893.) 

1.  To  ooDstitute  an  assault  and  battory  wltbin  the  meanlnfr  of  seotlon  1  of 
ohapter  10  of  Qeneral  Statutes,  which  provides  that  aotions  for  assault  and 
battery  shall  die  with  the  person,  the  aot  complained  of  must  be  done  with 
a  hostile  Intent.  Mere  acts  of  nefrligence  do  not.  constitute  an  assault  and 
battery  within  the  meanlns  of  the  statute,  even  when  trespass  would  lie. 

9.  Survivor  of  actions — An  action  against  a  master  to  recover  damaKes  for^ 
personal  injuries  resulting  from  the  iipglleent  driving  of  his  servant  suiv 
vlves  to  the  personal  representative  of  the  person  Injured. 

F.  Hagan  and  A.  H.  Marret  for  appellant. 

Ed.  M.  Louis  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  petition  of  Perkins  averred  that  the  appellees  were  the 
owners  of  a  large  brewery  in  Louisville,  Ky.,  and  of  numerous 
brewery  wagons,  used  for  the  purpose  of  delivering  beer;  that 
whilst  80  engraged  the  agents  and  drivers  of  the  appellees  care- 
lessly, negligently  and  recklessly  ran  into,  over  and  upon  the 
plaintiff  and  bruised  and  injured  hiin  externally  and  internally, 
the  wagon  running  over  his  left  ankle  and  the  shafts  striking 
him  in  the  breast;  that  thereby  he  was  knocked  down  and 
trampled  upon  by  the  horses  of  the  defendants'  wagon,  and  con- 
fined to  his  room,  etc.,  all  to  his  injury,  in  the  sura  of  $5, (KM). 

The  defendants,  by  answer,  put  in  issue  the  materlHl  allega- 
tions of  the  petition,  and  by  nn  amended  petition  pleaded  con- 
tributory negligence  on  the  pnrt  of  the  plaintiff.  Whilst  the 
action  was  pending,  the  plaintiff,  Perkins,  died,  and  thereupon 
his  administratrix,  the  appellant  here,  moved  to  revive  the 
action,  filing  the  proper  evidence  of  her  qualification. 

The  court  overruled  the  motion.  She  has  appealed  to  this  court, 
and  the  sole  question  presented  is,  does  the  action  survive  to  the 
personal  representative? 

Section  1  of  chapter  10,  General  Statutes,  provides  that  **na 
right  of  action  for  personal  injury,  or  injury  to  real  or  personal 
estate,  shall  cease  or  die  with  the  person  injuring  or  the  person 
injured,  except  actions  for  assault  and  battery,  slander,  criminal 
conversation,  and  so  much  of  the  action  for  malicious  prosecu- 
tion as  Is  intended  to  recover  for   the  personal   injury;  but   for 
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any  injury  other  than  those  excepted,  an  action  may  be  broup^bt 
or  revised  by  the  personal  representative,  or  against  tlie  per- 
sonal representative,  heir  or  devisee,  in  the  same  manner  as 
causes  of  action  founded  on  contract." 

It  is  contended  by  the  appellees  that  the  negligent  act  of  the 
servant  or  driver  in  running*  over  the  plainitfT  was  a  trespass, 
and,  therefore,  an  assault  and  battery  in  the  meaning  of  the 
statute,  and  that  for  the  injury  growing  directly  out  of  this  act, 
An  action  of  trespass  would  lie  at  the  common  law,  even  against 
the  master.  Such  an  action,  they  contend,  under  the  authority 
■of  Anderson  v.  Arnold's  Ex'or,  79  Ky.,  870,  dips  with  the  person. 

We  do  not  thinli,  however,  that  the  action  is  one  of  trespass. 
While  the  injury  was  the  immediate  consequence  of  the  act,  and 
in  this  particular  the  requirements  of  the  rule  in  actions  of  this 
class  ismet,  yet  it  was  not  the  act  of  the  master;  the. latter  may 
be  responsible  in  damages,  indeed  ordinarily  is,  for  the  negligence 
xtt  his  servant,  but  case  and  not  trespass  is  the  proper  remedy. 

It  was  said  in  Johnson  v.  Castleman,  &c..  2  Dana,  377,  that  in 
<5onsideriiig  these  forms  of  action  **the  distinction  that  exists 
between  the  defendant  himself  doing  the  act  complained  of  and 
its  being  done  by  an  agent,^'  must  be  borne  constantly  in  mind. 
But,  though  care  be  the  proper  form  of  action,  yet,  if  the  cause 
of  action  arise  from  or  grow  out  of  an  assault  and  battery,  it 
dies  with  the  person.  The  vital  question  then  is,  what  is  an 
assault  and  battery  in  the  meaning  of  the  statute? 

**An  assault  is  defined  to  be  an  inchoate  violence  to  the  person 
of  another,  with  the  present  means  of  carrying  the  Intent  into 
effect.''     (2  Greenleaf  on  Evidence,  section  82.) 

'*The  intention  to  do  harm  is  of  course  the  essenc^e  of  an 
assault.''     (lb.,  section  83.) 

*'An  assault  is  an  attempt  with  violence  to  do  a  person  some 
bodily  harm,  as  by  holding  up  a  fist,  striking  at  another  with  a 
stick  which  does  not  touch  the  latter,  or  throwing  any  thing  at  a 

fjerson  which  misses  him,  or  by  any  similar  act  of  inchoate  vio- 
ence.  si. owing  an  intention  to  do  injury,  and  the  aggressor  being 
witliin  such  a  distance  from  the  party  assaulted  that  the  inten- 
tion might  possibly  be  executed."  (See  in  general  Bac.  Ab., 
Assault;  Com.  Dig.  Battery;  3  Bl.  Com.,  120.) 

Mr.  Greenleaf,  section  82,  says:  "A  battery  is  the  actual  in- 
fliction of  violence  on  the  person.  *  *  *  The  degree  of  vio- 
lence is  not  regarded  in  the  law.  Thus,  any  touching  of  the  per- 
Tjon  in  an  angry,  revengeful,  rude  or  insolent  manner;  spitting 
upon  the  person;  jostling  him  out  of  the  way;  pushing  another 
against  him;  throwing  a  squib  or  any  missile  or  water  upon  him; 
striking  the  horse  he  is  riding,  wl)ereby  he  is  thrown;  taking 
hold  of  his  clothes  in  an  angry  or  insolent  manner  to  detain  him, 
is  a  battery.  So  striking  the  skirt  of  his  coat  or  the  cane  in  his 
hand  is  a  battery;  for  any  thing  attached  to  the  person  partakes 
of  its  inviolability." 

**A  battery  is  more  than  an  attempt  to  do  a  corporal  hurt  to 
another;  but  any  injury  whatsoever,  be  it  ever  so  small,  being 
actually  done  to  the  person  of  a  man  in  an  angry  or  revengeful 
or  rude  or  insolent  manner,  such  as  spitting  in  his  face,  etc.,  is 
a  battery  in  the  eye  of  the  law.  *  *  ♦  It  should  be  observed 
that  everv  battery  includes  an  assault."  (1  Russ  on  Cr.,  9th 
Am.  Ed., 'page  1020.) 

Bishop,  in  his  work  on  Criminal  Law,  volume  2,  section  72, 
says  that  to  constitute  a  battery  "there  must  be  some  sort  of 
evil  in  the  intent." 

We  are,  therefore,  prepared  to  say  that  to  constitute  an  assault 
and  battery  under  the  I'oregoipg  definitions,  the  act  complained 
of  must  be  done  with  a  hostile  intent. 
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It  is  true  that  Mr.  Greenleaf,  in   bis  work   on  Evidence,  under- 
the  head  of  Assault  and  Battery,  volume  2,  section  85,  says  that 
*'tbus   if  one   of   two   persons   fighting  unintentionally  strikes  a 
third,  or  if  one  uncocks  his  gun  without  elevating  the  muzzle  or 
other  due  precaution,  and  it  accidentally   goes  off  and   hurts  a 
looker-on,  or  if  be  drives  a  horse  too  spirited,  or  pulls  the  wrong 
rein,  or  uses  defective   harness.,  and   the   horse,   taking   fright, 
injures  another,  he  is  liable  for  the  battery;'^  but  an  examina- 
tion of  the  cases  cited  as  the  basis  of  the  text  show  merely  that 
for  these  various  instances  of  negligence  the  person  injured  has 
bis  remedy  by  action  of  trespass.     They   are   not  meant  as   in- 
stances of  assault  and  battery  at  (he  common  Kw.    Undoubtedly 
tases  of  extreme  rtckleFsness,  as  furiously  riding  or  driving  into 
or  upon  a  crowd,  may  be  instanced,  indicating  or  implying  an 
fivil  or  hostile  de^iesn,  but  such  is  not  the  case  under  considera 
tion.     Under  the  petition  as  drawn,  the  plaintiff  is  entitled  to. 
reoover  upon  showing  any  decree  of  negligence,  whether  ordi- 
nary or  gross,  and  we  do  not  think  that  mere  acts  of  negligence 
in  any  oi  its  degrees  are  assaults  and   batteries  in  the  meaning 
of  the  statute. 

The  only  authority  relied  on  by   the  appellee,  and  upon  whiobi 
it  is  contended  the  lower  court  overruled  the  motion   to  revive, 
is  that  of  Anderson  v.  Arnold's  Ex'or,  supar.    There  Anderson 
sued  the  executor  of  Arnold,  alleging  that  Arnold   had  "negli-.. 
gently  and  recklessly,  but  not  intentionally,"  inflicted  a  wound 
upon  the  body  of  the  plaintiff  by  shooting  him  with  a  pistol,  etc.. 
A  demurrer  was  sustained  on  the  ground  that  the  cause  of  action, 
died  with  the  person,  and   the  judgment  of  the  lower  court  was. 
affirmed   by  this  court.     In   that  case   the  distinction   between 
actions  of  trespass  and  of  case  was  discussed,  and  the  cause  of 
action  was  determined  to  be  trespass  and  not  case,  and,  there- 
fore, did  not  survive,  but  it  was  by  no  means  held  that  all  actions 
of  trespass  were  common  law  assaults  and  batteries.     ** Follow- 
ing, therefore,"  says  the  court,  *'this  common  law  definition,  it. 
was    an    assault    and    battery    committed    upon    the    plaintiff, 
although  the  shot  was  fired  at  a  third  person,  and  the  meaning 
of  the  words  assault  and  battery  will  not  be  restricted  to  an  actual 
and  intentional  beating  of  another  ^o  as  to  authorize  a  recovery.'^ 

The  petition  charged  that  Arnold  unintentionally  shot  and 
wounded  the  plaintiff,  but  the  shot  was  fired  intentionally  at 
another,  and,  therefore,  under  abundant  common  law  authority, 
it  was  an  assault  and  batterj'.  The  act  of  shooting  was  done 
with  hostile  intent,  though  the  wounding  of  the  plaintiff  waa 
unintentional. 

We  do  not  think  the  case  relied  on  was  meant  to  decide  or 
decides  that  unintentional  cases  of  injury,  occurring  through 
negligence  and  without  design,  even  when  trespass  would  lie, 
are  assaults  and  batteries. 

We  are  of 'opinion  that  under  the  statute  quoted  the  action  sur-^ 
vived  to  the  administratrix  of  Perkins,  Perkins,  and  her  motioa 
to  revive  should  have  been  sustained. 

Judgment  reversed,  with  directions  to  enter  the  order  of  re-*- 
vivor  as  herein  indicated. 
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WRLLS  V.  WELLS,  &o. 

Filed  May  24,  180B.    Appeal  from   PendletoD   Ghanoery  GoDrt.    OpiDios  of 
tbe  oourt  by  PresidiDg  Judge  Yost,  afflnuiog. 

j  GoDBideratioD  for  mortgage— A  creditor  baviDg  bad  bl8  ezeoation  leyied 
upon  land  wbiob  bad  been  mortgaged  to  anotber  by  bifl  debtor,  in  tbis  aotion 
by  btm,  alleging  tbat  tbe  consideration  recited  in  the  mortgage  was  not  tbe 
tarue  one,  and  calling  upon  defendants  to  answer  and  set  up  wbat  tbe  real 
consideration  was,  tbe  uncontradicted  testimony  of  tbe  mortgagee  to  the 
«ffect  tbat  tbe  consideration  was  bis  agreeing  and  assuming  to  pay  certain 
debts  for  tbe  mortgagor  and  bis  son,  aggregating  tbe  amount  recited  as  tbe 
-consideration,  and  tbat  no  part  of  tbis  amount  bad  been  paid  to  him,  was 
«ufDoient  to  sustain  tbe  defense  tbat  tbe  true  consideration  was  expressed  hi 
tbe  mortgage. 
John  H.  Barker  for  appellant;  Leslie  T.  Applegate  for  appellees. 

MARKWELL.  &a  v.  LEWIS. 
3*iled  May  24,  1898.      Appeal  from   Barren   Circuit  Court.     Opinion   of  tbe 
court  by  Presiding  Judge  Tost,  affirmfng. 

1.  Transfer  to  equity— As  this  suit  was  properly  commenced  by  ordinary 
proceedings,  and  tbe  first  paragraph  of  tbe  answer  contained  denials  consti- 
tuting a  legal  defense,  the  plaintiff  was  entitled  to  have  the  issue  thus  made 
tried  by  a  jury,  and,  therefore,  defendants  were  not  entitled  to  have  tbe  en- 
tire action   transferred  to  the  equity  dooket  for  trial,  although   tbe  issue 

tendered  by  tbe   second  paragraph  of  the  auswer  was  exclusively  cognisable 
in  chancery. 

2.  Bill  of  exceptions— As  the  judge  does  not  certify  tbat  the  bill  of  excep- 
tions contains  all  the  evidence  heard  on  the  trial,  this  court  can  not  consider 
the  complaint  that  the  verdict  is  not  sustained  by  the  testimony. 

8.  Reversible  errors— In  the  absence  of  an  exonption  to  the  exclusion  of 
testimony,  the  correctness  of  the  court's  ruling  can  not  be  inquired  Into. 

4.  Instructions  to  jury— The  court  properly  refused  an  instruction  based 
solely  on  evidence  excluded  without  objection. 

Jones  &  Jones  and  Stone  &  Sudduth  for  appellants;  W.  L.  Porter  for  ap- 
pellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  WALTON. 
Filed  May  24,  1893.    Appeal  from  Hart  Circuit  Court.     Opinion  of  the  cour^ 
by  Presiding  Judge  Yost,  affirming. 

1.  Railroads— Failure  to  keep  crossing  in  repair— In  this  action  ngainst  a 
railroad  company  to  recover  damages;  for  personal  injuries  received  by  plain- 
tiff in  crossing  defendant's  track  in  his  wagon,  the  ground  of  recovery 
Alleged  being  tbat  defendnnt  was  negligent  in  failing  to  keep  its  roadbed  at 
the  crossing  in  a  safe  condition,  the  evidence  was  sufficient  to  authorise  a 
verdict  for  plaintiff. 

2.  Failure  to  give  notice  of  filing  of  mandate— Tbe  defendant  having  an- 
nounced ready  for  trial  after  tbe  mandate  of  this  court  was  filed,  tbe  feet 
that  tbe  mandate  was  filed  without  notice  on  the  day  the  case  was  set  for 
hearing  did  not  furnish  a  ground  for  new  trial. 

I  H.  C.  Martin  for  appellant;  S.  M.  Payton  for  appellee. 

RISK  V.  BRIDGEFORl)  &  CO. 
Filed  May  24,  1893.     Appeal  from  Woodford  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  reversing. 
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1.  Negotiable  Instruments— Liability  of  indorser— Notice  of  dishonor— 
When  a  negotiable  bill  is  dishonored  by  nonpayment  at  its  maturity,  due 
notice  of  dishonor  is  a  condition  precedent  to  the  liability  of  any  indorser 
thereof.  To  this  rule  there  are  several  exceptions.  One  is  that  if  the  in- 
dorser be  himself  the  accommodated  instead  of  the  accommodating  party,  he 
Is  not  entitled  to  notice,  because  he  is  under  obligation  to  take  up  the  bill, 
and  has  no  remedy  on  so  doing  against*any  other  party. 

2.  Same— Any  person  who  signs  such  a  bill  otherwise  than  as  drawer  or 
acceptor  incurs  the  liability  of  and  is  an  indorser. 

In  this  action  by  the  drawers  of  a  bill  against  the  payee,  who  indorsed  and 
delivered  it  to  them,  the  petition  Is  fatally  defective  in  falling  to  allege  that 
the  defendant  had  notice  of  the  dishonor  of  the  bill  or  that  it  was  drawn  for 
his  accommodation  alone.  If  a  consideration  passed  from  the  drawers  to  the 
payee  when  he  assIgDedJthe  bill, this  did  not  rnleasd  from  them  their  primary 
liability  to  him  as  drawers. 

J.  M.  Hoge  for  appellant. 

McFARLAND,  WALTON  &  CO.  v.  PRYSE  &  ROBINSON. 

Filed  May  24,  1893.    Appeal  from  Bell  Court  of  Common  Pleas.     Opinion  of 
the  couit  by  Judge  Barhour,  afflrnilng. 

1.  C  )Qtraot  for  grading  road—  E-^tlmite  raide  after  completion  of  work 
—In  this  action  to  recover  for  work  done  In  grading  a  road  under  a  contract 
classifying  the  excavations  to  be  made  and  fixing  the  price  per  cubic  yard  for 
each  class,  it  was  for  the  jury  to  decide  whether  estimates  made  by  plain- 
tiffs* witnesses  after  the  work  was  completed  were  as  accurate  as  those  made 
by  defendants*  witnesses  during  the  progress  of  the  work,  practical  engineers 
testifying  that  estimates  could  be  made  as  well  after  the  work  was  done  a8 
while  it  was  in  progress. 

2.  Writing  not  signed  competent  as  evidence— A  writing  submitted  by  de- 
fendants to  plaintiffs  as  embracing  the  terms  of  the  contract,  and  not  ob- 
jected to  by  plaintiffs,  was  competent  evidence  upon  the  iFsue  as  to  what  the 
contract  was,  although  not  signed  by  either  party,  the  contract  not  being 
one  required  by  Inw  to  be  In  writing. 

2.  Reversible  errors— The  rejection  of  evidence  not  being  as.slgned  as  a 
ground  for  new  trial.  It  can  not  be  made  the  basis  of  a  reversal. 

Chapman  NIooll,  J.  R.  Sampson  and  T.  G.  Anderson  for  appellants:  G. 
W.  Saulslierry  and  W.  H.  Holt  for  appellees. 

Mcculloch  v.  cook. 

Filed  May  24,  1893.    Appeal  from  Henderson  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

Insolvency  Is  not  a  ground  for  attachment;  nor  Is  the  fact  that  the  de- 
fendant has  not  sufficient  property  subject  to  execution  to  satisfy  the  plain- 
tiff's debt  of  Itself  sufficient  to  authorize  an  attachment.  It  must  also  be 
both  alleged  and  proved  that  the  collection  of  the  demand  will  be  endangered 
by  delay  in  obtaining  judgment  or  a  i^eturn  of  no  property  found;  and  while 
ordinarily  the  fact  that  the  debtor  has  not  sufficient  property  subject  to  exe- 
cution to  satisfy  the  demand  will  make  a  prima  facie  case,  yet  this  prima 
facie  case  is  overoume  when  the  facts  show  that  no  danger  was  to  be  reasona- 
bly apprehended  from  a  delay  in  obtaining  judgment,  etc. 

Sweeney,  Kills  &  Sweeney  and  J.  L.  Dorsey  for  appellant;  J.  F.  Clay  for 
appellee. 

CORN  V.  McKEE. 

Filed  May  24,   1898.    Appeal   from   Montgomery   Court  of   Common   Pleas. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

Reversible  errors- Although  the  court  excluded  evidence  which  was  un- 
dobbtedly  competent,  yet  as  it  was  not  made  a  ground  for  a  new  trial  there 
can  not  he  a  reversal  on  that  account. 

W.  R.  Hayes  for  appellant. 
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GOODIN  SB  CO.  V.  FIRST  NATIONAL  BANK  OF  ELIZA BETHTOWNf 

Filed  May  81,  1893.    Appeal  from  Laro9  GlNUlt  Court.    Opinlop  of  th^ 

ooart  by  Judge  Barbour,  reverglog. 

1.  Mouey  set  apart  to  debtor  la  lieu  of  honoestaad^Ezeiuptioo— Wbei«  a 
debtor  who  had  made  an  asslgnmeDt  for  the  benefit  of  his  Ofpdltors,  reeervloir 
hie  homestead,  eutered  into  an  agreement  with  the  assignees  and  oredltors,  Iqr 
whioh  he  surrendered  his  homestead  to  be  sold  with  the  other  land  oonTejaA 
by  the  deed  of  assignment.  In  consideration  of  the  payment  to  him  of  $1,000  in 
lieu  thereof,  the  money  thus  paid  to  him.  having  bepn  loaned  by  him  to  hla 
brother-in-law  without  interest,  can  not  Ije  suhjected  by  any  of  his  creditora 
who  consented  to  its  payment  to  him  io  lieu  of  his  houiestead.  What  WQnl4 
be  the  rights  of  the  parties  if  the  debtor  had  invested  the  money  in  property 
not  exempt  under  the  statute  is  not  determined. 

8.  A  cross  appeal  can  only  be  granted  to  an  appellee  against  an  appellant. 
Therefore,  a  cross  appeal  granted   in  this  case  against  one  not  an  appellant 
is  dismissed. 

I.  W.  Twyman,  Hobson  &  O'Meara  and   E.  E.  McKay  for  appellants;  8 
H.  Bush  for  appellee. 

GERMAN  INS.  GO.  v.  HORAN. 
Filed  May  8U  1808.    Appeal  from   Mason   Circuit  Court.    Opinion  of  the- 

court  by  Judge  Barbour,  affirming. 

1.  Fire  insurance— False  statements  written  by  agfint  in  application— An 
insurance  policy  is  not  invalidated  by  reason  of  the  written  answers  to  the- 
questlons  in  the  application  being  false,  where  they  were  so  written  by  the- 
insurer's  agent,  after  they  had  been  truthfully  answered  by  the  insured;  aiid 
this  rule  applies,  although  the  agent  is  a  mere  soliciting  agent  with  ie« 
stricted  powers,  which  appear  in  the  application  itself,  as  the  insured  can 
not  be  required  to  read  the  application  to  ascertain  the  extent  of  the  agent's, 
authority. 

9.  Same— Where  the  owner  of  a  house,  in  making  application  for  insur- 
ance upon  it,  told  the  soliciting  agent  of  the  existence  of  a  mortgage  upon. 
the  land,  but  added  that  uuder  the  circumstances,  which  were  stated,  bp- 
supposed  the  mortgage  did  not  cover  the  house,  and  that  the  agent  could 
consult  a  lawyer,  and  the  agent  in  writing  the  answers  of  the  insured  in  the 
application  stated,  in  response  to  a  question  as  to  that  matter,  that  there 
was  no  encumbrances;  the  fact  that  the  insured  did  not  tell  the  agent  of  t|ie 
existence  of  another  and  mucb  smaller  mortgage  upon  the  land  was  not  ma- 
terial, the  agent  being  put  on  bis  guard  and  there  being  no  purpose  to  oon«. 
ceal  anything. 

E.  L.  Worthlngton  and  D.  S.  Clay  for  appellant;  Coohran  &  Son  and  JaSw 
N.  Kehoe  for  appellee. 

FULTON  TOWBOAT  CO.  v.  PENDERGRASS. 

Filed  May  81,  1893.    Appeal  from  Louisville  Ijaw  and  Equity  Court.    Opin-- 
ion  of  tbe  court  by  Judge  Barbour,  affirming. 

1.  Interrogation  of  wltnus^i  by  juror  after  submission  of  case— It  was  not 
error  to  allow  n  juror,  even  after  the  case  had  been  submitted  to  the  jury 
and  they  had  retired  to  their  room,  to  interrogate  the  plaintiff,  in  tbe  pres- 
ence of  the  court  and  the  parlies,  as  to  certain  parts  of  the  evidence  given 
by  him  while  on  tbe  witness  stand. 

2.  An  instruction  ah  to  punitive  damages,  even  conceding  that  it  was  not 
authorized  by  tbe  evidence,  wa8  not  prejudicial,  it  being  manifest  from  the 
amount  of  the  verUiut  that  nothing  was  allowed  in  the  way  of  punitive  dam^ 
ages. 

6.  ContrIbu*K)ry  negligence— Although  the  plaintiff  was  guilty  of  neglK 
genoe,  tbe  defendant  is  liable  if,  after  it  saw  the  danger  in  which  plaiatilt 
had  placed  himself,  it  could  have  prevented  the  injury  by  the  exerolEO  of  rea-^ 
Bjnable  care. 

Ueo.  DuKelle  for  appellant;  Willson  Ss  Thum  for  appellee. 
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CENTRAL  PASSENGER  RY.  CO.  v.  ROSE. 

(Filed  June  1,  1898— Not  to  be  reported.) 

1.  Id  tbifl  action  agalDBt  a  street;  railway  oompany  to  recover  damages  for 
Injaries  to  .plain  tiff,  alleged  to  have  been  oaufed  by  defendant's  negligence 
in  the  sadden  starting  of  its  cars  as  plaintiff  was  in  the  act  of  stepping  on 
the  platform,  as  the  testimony  for  plaintiff  tended  to  sliow  an  utter  indiffer- 
enoe  to  his  safety  upon  the  part  of  defendanc's  servants  after  they  discovered 
bis  peril,  this  court  can  noc  disturb  a  verdicc  for  the  plaintiff  upon  the- 
ground  that  it  is  not  sustained  by  the  evidence. 

S.  The  instructions  were  as  favorable  to  defendant  as  it  was  entitled  to. 
auk. 

8.  Contributory  upgligence— The  court  can  not  say  as  matter  of  law  that. 
it  was  contributory  negligence  on  the  part  ot  plaintiff  to  attempt  to  board  a 
slowly  moving  electric  car.    That  was  a  question  for  the  jury. 

4.  The  court  properly  refused  to  instruct  the  jury  that  plaintiff  could  re- 
coTer  no  damages  for  any  injury  so  far  as  the  same  has  been  aggravated  or 
made  permanent  by  his' fbiiure  to  obey  the  reasonable  dirpotions  of  his 
pbyslciaDs,  as  the  instruction  called  attention  to  certain  testimony  and  not. 
to  any  issue  raised  by  plea. 

Humphrey  &  Davie  for  appellant. 

J.  M.  Chatterson  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee,  Rose,  was   a  stairbuilder  in   Louisville,  and   on^ 
tbe  evening  of  the  3d  of  June,  1890,  came   to   a  point   near   the 
crossing  at  .Tacicson  and  Green  streets,  as  had   been  his  custom 
for  some  eight  or  ten  months,  for  the  purpose  of  boarding  appel- 
lant's street  car  en  route  home. 

As  the  car  approached  he  signaled  the  motorman,  who** slowed 
ap,**  and  then,  while  the  car  was  running  as  slowly  as  was  its  cus- 
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torn  under  such  ciroumstanoes,  he  got  hold  of  the  rail  and  started 
to  step  upon  the  platform,  when  the  electric  current  was  suddenly 
turnea  on  and  the  car  started  with  a  jerlc  at  a  fast  rate  of  speed, 
throwing  him  off  his  feet  and  draR:(;ing  him  some  fifty  feet  or 
more,  when  he  fell  and  was  struck  by  the  car  steps  and  badly 
Injured.  The.conductor  and  motorman  saw  his  peril  and  made 
no  effort  to  stop  the  car  until  after  he  fell. 

This  is  the  state  of  case  shown  by  the  proof  of  the  appellee. 
The  appellant  shows  that  on  the  evening  in  question  the  car  was 
behind  time,  and  was  running  as  a  "through  train. ^'  It  was  not 
stopping  to  take  on  passengers.  It  *'slowd  up^^  at  the  crossing 
because  of  possible  collision  with  passing  vehicles.  When  going 
pretty  rapidly  near  the  crossing  in  question  the  appellee  ran  out 
and  grabbed  the  rear  end  of  the  motor  car.  The  force  of  the  car 
threw  him  down  and  dragged  him  *'a  foot  or  two,  or.,  may  be, 
three,''  upon  which  the  car  was  stopped  within  a  space  of  seven 
or  eight  feet.     The  conductor  testifying,  **When  I  saw   him  (ap- 

Eellecj)  make  a  rush  for  the  car  I  grabbed  the  l)rake  with  one 
and  and  the  bell  cord  witlj  the  other.  *  •  ♦  I  put  on  the 
brake  when  he  made  the  rush  for  the  car  about  the  time  he 
grabbed  tlie  car.'' 

The  niotorman  says  "after  I  slowed  up  the  car  at  the  first 
crossing  and  saw  every,  thing  was  clear,  I  thcew  the  current  on 
and  w<^nt  ahead.  After  I  passed  the  last  crossing,  some  gentle- 
inan,  I  dont  know  who  it  was,  stepped  off  of  the  sidewalk  and 
threw  up  his  hand.  I  shook  my  head— I  didn't  have  time  to  do 
anything  else — that  I  would  not  stop.  He  started  for  the  car 
anyhow  like  he  was  going  to  grab  it,  and  I  sliut  the  current  ofT 
and  looked  back  this  way  to  see  what  liad  become  of  him.  The 
car  was  juat  rolling  and  I  saw  Rose  raise  up,  and  I  reversed  the 
<3ar  and  stopped  it  in  about  six  feet." 

Manifestly,  if  the  facts  are  as  stated  by  the  appellee,  the  cono* 
pany's  employes  were  guilty  of  the  grossest  negligence.  It  might 
well  have  been  concluded  by  the  jury  that  they  had  shown  an 
utter  indifference  to  Rose's  safety  after  seeing  his  peril;  that  in 
their  determination  not  to  stop  for  passengers,  but  reach  their 
destination  ontime,  theyhad  recklessly  disregarded  their  plain 
-duty  in  not  stopping  the  car  in  the  shortest  time  possible  upon 
seeing  the  dangi^r^  .?. 

Upon  the  state  of  case  shown  by  the  appellant's  witnesses, 
there  was  no  negligence  on  the  part  of  the  company's  servants, 
but  the  injury  was  the  direct  result  of  the  appellee's  own  regli- 
genc.  The  jury  heard  the  proof,  were  the  judges  of  it,  and  if 
they  were  properly  instructed  the  judgment  must  bo  affirmed. 

We  can  not  say,  as  a  matter  of  law,  that  it  was  contributory 
ncglignce  on  the  part  of  the  appellee  to  undertake  to  board  a 
slowly  moving  electric  car.  The  rate  of  speed  at  which  it  was 
going  on  the  occasion  in  question,  the  manner  of  the  attempt  to 
board  it  by  the  appellee,  and  the  conduct  of  the  crew  in  charge 
of  the  car  after  the  peril  was  discovered,  were  matters  put  in 
proof  before  the  jury.  Their  province  was  to  determine  from  the 
proof  what  state  of  case  actually  existed  and  what  acts  were  or 
were  not  negligent  acts  under  all  the  proof  and  the  instructions. 
They  evidently  believed  the  appellee  and  his  witnesses.  We  can 
not  disturb  their  finding  as  there  is  sufficient  testimony  to  sup- 
port it. 

The  first  instruction  given  to  the  jury  is,  that  if  they  believe 
from  the  evidence  that  the  plaintiff  was  injured  by  the  negli- 
gence of  the  defendant  or  its  agents,  they  shall  find  for  the  plain- 
tiff, unless  they  believe  that  the  plaintiff,  by  his  own  negligence, 
•contributed  to  the  injury,  in  which   case  they  shall  find  for  the 
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defendant.  But  if  they  further  believe  that  after  the  plaintilt 
"was  in  a  position  of  peril,  whioh  was  known  to  the  defendant, 
mad  that  the  said  defendant  or  its  agents  could  have  then,  bv 
t-he  exeroise  of  ordinary  oare,  avoided  the  injury  to  the  plaintifif. 
^ben  the  law  is  for  the  plaintiff,  notwithstanding  any  previous 
conduct  of  his  may  have  contributed  to  place  him  in  such  post- 
t:ion  of  peril  or  danger.'^ 

Substantially  correct  definitions  of  negligence  and  gross  negli- 
gence were  submittpd  to  the  jury,  and  if  gross  negligence  was 
-established,  they  were  told  to  find  exemplary  damages  or  not  in 
their  discretion.  Their  verdict  was  for  $2,500,  which  was  not 
more  than  fair  compensatory  damages. 

We  are  of  opinion  that  the  law  was  properly  given,  and  fully- 
&s  favorable  to  the  appellant  as  was  authorized.  The  appellant 
insists  that  it  was  the  duty  of  the  plaintiff  to  use  ordinary  care 
And  prudence  in  following' the  directions  of  his  physicians,  and 
'that  he  could  recover  no  damages  for  any  injury,  so  far  a«i  the 
same  has  been  aggravated  or  made  permanent  by  his  failure  to 
-obey  the  reasonable  directions  of  his  physicians. 

An  instruction  to  that  effect  was  offered  by  counsel  for  the 
-company  and  overruled,  and  we  think  properly  so.  It  called 
Attention  to  certain  testimony  and  not  to  any  issue  raised  by 
plea.  The  danger  apprehended  was  from  a  permanent  stiffened 
Knee  joint.  The  damages  which  the  appellee  might  recover, 
-growing  out  of  a  permanent  reduction  of  his  power  to  earn 
money,  must  have  been  such  as  resulted  directly  from  the  in- 
Jury,  as  was  indicated  in  the  third  instruction. 

We  think  that  the  verdict  is  sustained  by  the  proof,  and  that 
i"-he  jury  was  not  misled  by  the  statement  of  appellee's  counsel 
in  the  argument,  especially  in  view  of  the  admonition  of  the 
•court  on  that  subject. 

Judgment  affirmed. 


:national  bank  of  commerce  of  Pittsburgh,  pa. 
v.  licking  valley  land  and  mining  co. 

(Filed  June  1,  1893— Not  to  be  reported.) 

1.  A  sale  for  taxes  of  land  assessed  as  18,760  aores,  as  the  property  of  D., 
-did  not  pass  the  title  to  an  undivided  foi^rth  Interest  in  a  tract  of  67,000 
4M}re8,  owned  by  D.  at  the  date  of  the  assessment,  and  sold  and  conveyed  by 
bim  to  appellant  lietween  that  date  and  the  date  of  the  tax  sale. 

2.  Limitation— As  appellant's  land  was  not  sold,  or  if  sold  was  sold,  as  the 
lADd  of  another,  the  five  years*  statute  of '  limi rations,  whioh  applies  to 
-aotions  fur  the  rnsovery  of  land  sold  for  taxes,  does  not  apply  to  this  action 
by  appellant  to  set  aside  the  auditor's  tax  deed  embracing  his  land:  and 
•even  If  the  statute  aiiplied.  in  no  event  could  it  begin  to  run  until  the  con- 
^uyanoe  was  made  by  the  auditor,  with  a  boundary  embraolnff  appellant's 
land. 

3.  The  owner  of  the  land  may  maintain  an  action  to  set  aside  a  deed  whioh 
•constitutes  a  cloud  upon  his  title,  although  he  is  not  in  the  actual  posses- 
sion of  the  land. 

4.  Rif?bt  of  national  bank  to  hold  title  to  real  estate.  Although  a  corpora- 
MoD  may  have  no  power  under  its  charter  to  take  title  to  real  estate,  a  con- 
T^yaooe  to  it  Is  valid  unless  assailed  in  a  direct  proceeding,  the  sovereign 
-Alone  having  the  right  to  object.  And  where  a  national  bank  has  taken  real 
estate  to  seonre  a  prior  Indebtedness,  its  failure  to  sell  within  five  years  after 
Aoquiring  title,  as  required  by  law,  does  not  authorize  the  State  to  declare  a 
forfeiture  and  enter  into  the  possession. 
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,6.  The  failure  of  the  olerk  to  index  a  deed  which  Ib  properly  recorded  emit 
not  prejudice  the  grantee. 

6.  Failure  of  nonresident  to  list  land  for  Ave  years— The  statute  whiob 
formerly  provided  for  the  forfeiture  of  the  land  of  a  nonresident  who  failed 
for  five  years  to  list  it,  even  if  constitutional  (a  question  not  decided),  ha& 
no  aT)plication  to  such  a  case  as  this. 

7.  Void  tax  sale— Lien  of  purchaser— A Ithouf^h  the  deed  executed  by  th»- 
auditor  to  defendant  must  be  set  aside,  defendant  should  he  allowtnl  to  se^ 
up,  by  way  of  counterclaim,  any  liens  it  may  have  by  reason  of  taxes  paid 
upon  tlie  land,  and  also  any  equitable  defense  for  improvements  made,  if  ot 
such  a  character  as  would  authnrixe  the  chancellor  to  hold  that  appellant  !& 
properly  chargeable  with  their  value. 

W.  P.  D.  Bush,  S.  F.  J.  Trabue,  Walter  S.  Harkins  and  Ireland 
&  Ireland  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

On  the  11th  of  December,  in  the  year  1872,  Wm.  H.  May  and  G*. 
M.  Wilten  obtained  a  patent  from  tiie  State  of  Kentucky  for 
92,021  acres  of  land,  excluding  128  smaller  tracts  within  the  sur- 
"^ey,  aggregating  25,021,  leaving  67,0iX)  acres,  to  wtiich  the  pat-^ 
en  tees  had  title. 

Thw   patentees,  on    the   7th   of   August,   1873,   conveyed    three* 

fourths  undivided  of  the  entire  tract  to  one  John  Jennings,  and: 

John  Jennings,  on  the  4tb  of  February,  1875,  conveyed  one  undi— 
vided  one-half  of  said  land  (67,000  acres)  to  W.  L.  Durant,  and 
on  the  24th  of  April,  1877,  Durant  conveyed  an  undivided  one- 
fourth  of  this  land  to  Wm.  Reed,  and  Heed,  on  the  8th  of  Octo^ 
ber,  in  the  year  1878,  conveyed,  in  consideration  of  $5,000,  his- 
one-fourth  interest  derived  from  Durant  to  the  National  Bank  of 
Commerce,  doing  business  in  the  city  of  Pittsburgh,  in  the  State 
of  Pennsylvania. 

These  deeds  are  of  record  in  the  county  of  Floyd,  and  show  a- 
title  in  the  bank  (the  appellant  in  this  case)  from  ti.e  patentees 
by  a  regular  chain  to  the  one  undivided  fourth  interest  in  thia 
tract  of  67,000  acres  of  land. 

The  appellee,  the  I^icklng  Valley  Land  and  Mining  Company, 
claims  to  have  derived   title   through   one   Bice,  who  purchased 
this  interest  of  the  appellant  under  a  tax  sale,  or  by  reason  of  a. 
tax  sale  made  by  the  sheriff  of  Floyd  county  or  Auditor^s  agent 
for  taxes  due  the  State. 

The  land  having  been  offered  for  sale  for  taxes  amounting  to. 
$38,  and  no  onn  bidding  but  the  State,  the  Auditor,  under  a  Tex- 
islative  enactment  applicable  to  such  cases,  and,  as  is  claimed, 
in  accordance   with   this  enactment,  sold  this  land  to  Bice,  the 
latter  or  his  agent  paying  the  tax  to  the  State  and   the  costs  at- 
tending the  tax  sale. 

A  deed  was  made  to  Bice  by  the  Auditor  in  October,  1882,  and 
by  Bice  to  the  appellee  on  the  8th  of  January,  1883. 

It  seems  that  this  land  was  sold  for  taxes  for  the  year  187T 
that  were  due  and  unpaid.  The  land  was  assessed  by  the  asisessor 
of  Floyd  county,  not  as  the  one  undivided  fourth  of  67.000  acres,  but 
as  18,750  acres^  valued  at  $9,375,  and  belonging  to  W.  L.  Durant. 
Durant  was  a  nonresident,  and  the  assess^ment  and  valuation 
was  made  by  the  assessor  of  the  counts*  in  January,  1877.  A 
deed  was  made  by  the  Auditor  by  metes  and  bounds,  and  it  1& 
conceded,  if  not  the  facts  show,  that   the  deed   covers  and   em- 
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l)race8  the  land  sold  by  Durant  to  Reed  and  by  Beed  to  the  ap- 
Wllant.  The  otber  fourth  interest  was  that  of  one  Packard,  and 
Aow  he. derived  that  interest  does  not  appear,  and  is  not  involved 
Id  this  litigation. 

The  appellant  filed  its  petition  in  the  court  below  in  the  nature 
of  a  bill  quia  timet,  in  wnlch  it  is  alleged  that  he  held  the  title 
l^y  purchase  from  Durant,  and  that  the  tax  deed  is  a  cloud  upon 
fais  title,  and  askn  that  it  be  removed,  etc. 

The  defense  relies  solely  upon  this  deed  of  the  Auditor  for 
title,  also  claims  that  the  appellant,  being  a  national  bank,  had 
no  right  or  power  to  purchase  land,  and  if  the  power  existed  the 
failure  to  sell  the  land  within  five  years  after  the  titlo  was 
Aoquired,  as  provided  by  the  national  banking  law,  forfeited  its 
right  to  hold  it.  The  court  below  adjudged  in  favor  of  the  defend- 
ant (appellee)  and  from  that  judgmeut  the  appeal  is  taken. 
Counsel  for  the  appellant  has  raised  many  questions,  both  in  his 
brief  and  by  the  pleadings,  as  to  the  validity  of  this  Auditor's 
deed,  and  the  many  alleged  irregularities  in  the  sale  of  this 
land. 

The  determination  of  many  of  these  questions  is  not  necessary 
to  a  decision  of  this  case,  and  without  passing  upon  them,  or 
determining  whether  the  sheriff  making  the  sale,  or  the  Auditor 
In  executing  the  deed  to  Rice  has  complied  in  every  respect  with 
the  provisions  of  the  statute,  it  is  sufUcient  to  say  that  tl.e  land 
in  controver{4y  was  sold  as  the  property  of  Durant,  assessed  and 
levied  upon  as  his  land,  and  the  only  title  the  State  acquired,  or 
the  purchaser  from  the  State,  was  the  title  of  Durant  to  the  land 
In  controversy. 

The  assessment  is  as  follows:  ''Name  of  owner,  Wm.  L.  Durant; 
acres  of  land,  18,750,  situated  in  precincts  3  and  4  adjoining  the 
lands  of  J.  W.  Vance;  value  $9,376." 

Under  this  assessment  the  sheriff  sold  this  land  to  the  State 
for  $40.25,  $37.50  being  the  tax  due.  and  in  March,  1882,  the  Audi- 
tor made  private  sale  of  this  entire  tract  to  the  vendor  of  the 
appellees  for  a  like  sum. 

The  land  had  been  valued  at  near  $10,0(K)  by  the  sheriff,  and 
l)efore  the  sale  the  title  had  been  vested  in  the  bank  or  its  ven- 
dors by  deeds  of  record  in  the  county  court  clerk's  office  of  Boyd 
€otmty.  The  fact  that  one  or  more  of  the  deeds  had  not  been 
indexed  can  make  no  difference;  thej'^  were  of  record,  and  the 
appellant  invested  with  the  title  before  the  sale  was  made  by  the 
sheriff,  and  long  before  the  deed  made  by  the  Auditor  to  the 
Vendor  of  the  appellee. 

The  undividea  one-fourth  interest  of  Durant  in  this  land  was 
never  listed  or  assessed,  for  taxation  by  the  assessor  or  any  one 
«1se,  and  there  was  no  right  on  the  part  of  the  Auditor  to  make 
any  conveyance  of  this  undivided  interest  to  Rice,  and  it  passed 
no  title. 

The  tax  writ  may  have  been  against  Durant  and  the  property 
iisfle.<9sed  while  he  was  the  owner,  but  in  a  proceeding  to  sell  for 
taxes  the  assessment  should  be  on  the  property  as  it  is  held  by 
the  owner.  Durant  owned  an  undivided  one-half  of  the  entire 
tract  by  deed  from  Jennings,  and  had  sold  to  the  vendor  of  the 
appellant  an  undivided  one-fourth,  and  under  this  state  of  case 
how  can  it  be  assumed  that  appellant's  one-fourth  undivided  in- 
terest was  sold  and  not  the  remaining  fourth?  And  under  such  a 
sale.as^was  made  by  theAuditor's  agent  in  this  case  the  Auditor 
had  no  power  to  make  a  conveyance  of  this  undivided  interest 
t>f  one-fourth  to  any  one. 

There  was  no  definite  description  of  the  land  sold,  and  if  the 
levy  had  been  under  an.orndiary  execution,  the  title  to  the  un- 
divided interest  would  not  have  passed. 
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l^he  land  of  the  appellant  was  sold   withoul;  nolioe  to  It  of  the' 

proceeding,  when  no  levy  had   been  made  to  satisfy  the  lien  for 

'the  State  upon  it,  and  neither  the  five-year  statute  or  any  other 

limitation  can  apply,  except  such  limitation  as  arises  from  Htk 

adverse  holding  for  fifteen  vears. 

It  is  not  pretended  that  the  land  was  sold  as  the  bank's  land^ 
or  that  it  had  notice,  express  or  implied,  that  its  one-fourth  in- 
tellest  in  67,000  acres  of  land  was  about  to  be  sold  for  taxes  due- 
prior  to  its  becoming  the  purchaser. 

The  proceedings  authorizing  a  tax  sale  to  be  enforced  must  be 
in  accordance  with  the  provisions  of  the  statue,  and  this  court 
will  not  presume,  from  the  fact  of  the  assessment  and  sale,  that 
all  the  steps  taken  have  been  regular  and  as  provided  by  law. 
The  burden  is  on  the  vendee,  who  asserts  his  title,  to  make  these 
facts  appear,  else  the  sale  will  be  held  void. 

Here  is  a  sale  of  18.000  acres  of  land,  without  any  definite  de- 
scription, for  a  tax  of  $87.  without  notice  to  the  vendee  of  tbe> 
original  owner  that  any  "taxf^s  were  due 'upon  it,  and  a  convey- 
ance of  his  undivided  interest  that  was  at  no  time  assesseil 
attempted  to  be  passed  bj'  the  deed  from  the  Auditor.  The  fact 
that  the  appellant  was  delinquent  in  not  assessing  its  property 
can  make  no  difFerence,  and  all  the  claim  the  State  has  is  a  lien 
for  the  taxes  due  upon  it. 

The  statute  of  limitation  can  not  apply  because  the  land  of  the^ 
appellant  was  not  sold,  nor  could  it  begin  to  run.  if  at  all,  until 
the  conveyance  was  made  by  the  Auditor  with  a  boundary  em- 
bracing it,  and  this  suit  was  brought  within  five  years  from  the^ 
date  of  that  conveyance. 

It  is  contended  that  the  bank  had  owned  this  land  five  years^ 
and  not  having  sold  it  forfeits  all  title. 

It  can  not  be  that  the  failure  to  sell  forfeits  title  in  such  a> 
mode  as  that  any  one  can  enter  claiming  the  forfeiture  an^ 
thereby  acquires  title. 

It  is  said  in  National  Bank  v.  Matthews,  8  Otto,  621  (d8  IT.  S), 
that  **  where  a  corporation  is  incompetent  by  its  charter  to  take 
title  to  real  estate,  a  conveyance  to  it  is  not  void,  but  only  void- 
able, and  the  sovereign  alone  can  object.  It  is  valid  unless  as^ 
sailed  in  a  direct  proceeding.  This  we  think  is  the  correct  rule, 
and  if  the  amended  petition  offered  by  the  bank  had  been  per- 
mitted to  be  filed  it  would,  as  therein  alleged,  have  been  made- 
to  appear  that  the  bank  had  taken  this  lann  to  secure  a  prior  in- 
debtedness, and  the  failure  to  sell  within  five  years  after  acquir- 
ing title  can  not  liave  the  effect  of  authorizing  the  State  to  de- 
clare a  forfeiture  and  enter  into  the  possession. 

This  is  not  a  proceeding  by  a  nonresident  who  has  failed  to  list 
his  lands  for  taxation,  bur.  by  a  nonresident,  whose  land  had  been 
sold  as  the  land  of  another  and  the  statute  can  not  apply.  It. 
is  where  the  land  has  been  sold  as  the  property  of  the  nonresident, 
to  which  the  statute  is  applicable,  ana  not  where  the  land  of  A. 
i^  assessed  as  the  property  of  B  and  sold  for  taxes  upon  it. 
Whether  the  statute  which  provides  for  the  forfeiture  of  the  lanit 
of  a  nonresident  where  he  fails  for  five  years  to  list  it  is  uncon- 
stitutional, Is  not,  in  view  of  what  has  already  been  adjudged* 
necessary  to  be  decided. 

The  agreed  fact» show  that  neither  party  has  had  actual  posses- 
0ion  of  this  land,  but  only  such  a  constructive  possession  as  arises- 
from    the   deeds   under  which    they   claim,  and  it  is,  therefore, 
maintained  that  this  petition  in  equity  is  improperly  brought.  HB. 
poss«ssi<ni  in  faoti«  necessary  to  sustain  a  bill,  quia  timet. 

We  perceive  no  reason  why  the  action  to  cancel  the  deeds  fronv 
the  Auditor  to  Bice  and  Bice  to  the  appellee  should  not  be  en<-^ 
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tertalned.  It  i»  the  only  mode  of  removing  the  evidences  of  title 
acquired  by  the  State  under  a  proceeding  to  enforce  taxes  that. 
If  valid,  defeats  the  title  in  appellant. 

This  court,  in  Simmons  v.  McKay,  5  Bush,  25,  has  held  that  a 
remainderman  may  institute  an  action  to  remove  a  title  that 
affects  his  remainder  interest,  and  it  seems  to  us  that  this  char- 
acter of  case  appeals  to  the  equity  jurisdiction  for  relief.  It  fol- 
lows, therefore,  that  the  conveyance  by  the  Auditor  to  Bice  and 
by  the  latter  to  the  appellee  should  both  be  canceled,  and  the 
appellees  allowed,  by  an  amended  answer  and  counterclaim,  to 
9et  ap.  any  liens  it  may  have  by  reason  of  taxes  paid  upon  this 
land,  and  also  any  equitable  defense  for  improvements  made,  if 
of  such  a  character  as  would  authorise  the  chancellor  to  hold 
that  the  appellant  is  properly  chargeable  with  their  value. 

Reversed  and  remanded  for  proceedings  consistent  with  this 
opinion. 


Mccormick,  &c.  v.  jones. 

(Filed  June  1,  1893— Not  to  be  reported.) 

Jadgnient  Rupported  by  evidenoe— Ar  this  case  involveB  cnly  a  question  of 
faot,  which  hafi  be«*n  passed  upon  by  the  chancellor,  and  the  weight  of  the 
evidenoe  is  with  the  appellee,  the  Judgment  is  afSrmed. 

H.  C.  Eversole  for  appellants. 

Ewell  &  Smith  for  appellee. 

Appeal  from  Laurel  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  has  been  decided  upon  the  testimony  by  the  chan- 
cellor, and  the  weight  of  the  evidence  is  with  the  defense. 

The  appellee  sold  to  the  ancestor  of  the  appellants  a  tract  of 
land  adjoining  another  smaller  tract,  and  .the  boundary  of  the 
•malleif  tract  was  thought  might  interfere  with  that  of  the 
larger.  It  is  alleged  that  the  appellee  represented  that  the  cor- 
ner of  the  line  of  the  smaller  tract  was  at  a  certain  point,  when, 
by  a  subsequent  survey,  the  boundary  of  the  smaller  tract  took 
in  or  embraced  a  part  of  the  larger  tract  sold  appellant^s  ances- 
tor, including  certain  improvements  made  on  the  larger  tract, 
and  some  of  the  best  land. 

It  appears  that  the  appellants*  ancestor  subsequently  pur- 
chased this  small  tract,  and  paid  a  less  price  for  it  than  he  did 
for  the  large  tract,  and  also  that  the  appellee  had  sold  the  larger 
tract  to  McCormick  for  $700,  and  there  being  some  trouble  as  to 
location  of  the  corner  of  the  smaller  tract,  the  price  agreed  on 
was  reduced  to  $660,  and  this  settled,  as  it  appears  to  us,  the  dis- 
pute as  to  the  real  corner  of  the  85  acres;  and,  besides,  the  tes- 
timony shows  that  the  appellants  have  sustained  no  injury. 

Judgment  affirmed. 


MURPHY  V.  COMMONWEALTH. 

(Filed  June  1,  1893— Not  to  be  reported.) 

Criminal  law— Reckless  use  of  loaded  pistol— UpoD  the  trial  of  appellant 
for  murder  the  evidence  was  sufiSoient  to  authorize  an  Instruction  telling 
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the  jury  that  even  if  tbey  believed  that  the  shooting  and  killinir  was  aooi- 
-deotal,  *'yet  if  tbey  believe  that  said  aooidental  shootiDfc  and  killlDg  wat 
the  result  alone  of  the  recklessly  careless,  use  nf  a.Ioaded  pistol  in  the  hands 
of  defendant,  they  should  find  him  ffullty  of  volchttary  manslaughter.*' 

Wilson  A  Bawlings  for  appellant. 

Wm.  J.  Hendriok  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judfi^e  Lewis. 

The  only  ground  suggested  by  counsel  for  reversal  of  judgment 
in  this  ease  is  the  third  instruction,  as  follows:  '*Even  if  the 
jury  believe  from  the  evidence  that  the  shooting  and  killing  of 
William  Gray  was  accidental,  yet  if  they  believe  that  said  acci- 
dental shooting  and  killing  was  the  result  alone  of  the  recklessly 
careless  use  of  a  loaded  pistol  in  the  hands  of  defendant,  they 
should  find  the  defendant  guilty  of  voluntary  manslaughter,  and 
fix  his  punishment  at  confinement  in  the  penitentiary  of  the 
State  for  a  period  of  not  less  than  two  nor  more  than  twenty-one 
years,  in  their  discretion." 

We  do  not  se^  any  error  in  that  instruction;  for  an  offense, 
which  may  be  either  murder  or  manslaughter  according  to  at- 
tending circumstances,  is  correctly  described  in  that  instruction. 
The  only  reason  that  could  exist  for  conde^nuing  the  instruction 
is  lack  of  evidence  authorizing  the  court  to  give  it,  and  even  in 
view  of  the  evidence  in  the  case  it  was  proper  for  the  court  to 
give  it. 

The  deceased  was  a  boy  eleven  years  of  age,  accused  being 
fifteen  or  slxieen  years  old.  The  deceased,  accompanied  by  a 
woman,  went  to  a  place  in  the  wooils  for  the  purpose  of  carrying 
dinner  to  two  men.  who,  with  the  accused,  were  engaged  in  get- 
tins:  saw-loKS.  The  deceased  was  asked  by  one  of  the  men  to 
pfench,  hut  upon  his  refusal  accused  drew  a  loaded  pistol,  and, 
pointing  it.  at  his  toes,  told  him  he  would  shoot  him  if  he  (de- 
•cea.sed)  did  not  T)reach;  and  continued  pointing  it  at  him  until 
decensed  run  under  a  log  for  protection,  in  the  meantime  crying 
from  fright. 

Afterwards  accused  started  away  from  the  place,  and  by  per- 
suasion dpceased  was  induced  to  accompany  him.  When  tliey 
had  gotten  away  about  150  yards,  arid  ought  of  sight,  a  pistol 
«hot  was  heard  by  the  others,  who^  when  reaching  the  place, 
found  the  little  boy  with  a  wound  in  the  breast  and  dead. 

Accused  stated  that  the  shot  was  purely  accidental,  and  re- 
f^ulted  from  his  fallinu:  and  striking  the  pistol  that  was  in  the 
$4cabbard  against  a  rock,  and  that  he  did  not,  at  the  time,  have 
the  pistol  pointed  at  deceased,  or  even  drawn,  but  to  another  per- 
f^on  he  admitted,  on  the  day  after  the  killing,  that  he  had  the 
pistol  pointed  at  deceased,  and  the  shot  was  caused  by  his  finger 
■accidentally  slipping  upon  the  trigger. 

There  was  evidence  sufficient  to  authorize  the  jury  to  believe 
and  find  death  occurred  under  circumstances  of  such  reckless 
and  gross  carelessness  as  to  make  the  homicide  manslaugher,  of 
which  accused  was  found  guilty. 

Judgment  afilrmed. 


i," 
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CARTER  V.  JOLLY,  Ac. 
(Filed  June  8,  1893--Not  to  be  reported.) 

Jodloial  sales— Purchase  by  agents— Where  a  noDresident  who  bad  pur- 
tsbased  land  at  jpdipiHl  sale^i^e^  bond  witb-bfr  attorDey^aa  surety,  and^tbe 
attorney  paid  on  the  bond  when  due  and  InstTtulied  'an  aotton  In  equity  to 
enforoe  bis  lien  by  substitution,  and  at  a  sale  madn  to  satisfy  the  lien  be- 
tsame  the  pnrohaHpr.  in  this  action  by  thn  nonresident  to  set  aside  the  sale 
of  the  Innd  upon  the  fsround  that  the  attorney  was  her  agent  to  rent  the 
land  and  apply  the  rent  and  other  claims  placed  In  his  lands  to  thp  payment 
of  the  sale  bonds,  which  he  failed  to  do,  the  evidence  fa\U  to  etstablish  the 
alleged  agency.  The  fact  that  the  attorney  did  rent  out  the  land  one  year  is 
not  sufficient  to  show  the  agency  olaimnd,  as  he  testifies  that  for  bis  own 
protection  he  rented  out  the  land,  which  had  been  abandoned,  and  applied 
the  rent  and  the  other  claims  collected  by  him  to  the  payment  of  his  fee. 

W.  T.  Owen  and  Wilfreil  Carrie  o  for  appellant. 

Win.  H.  Holt.  R.  S.  Todd  and  C.  S.  Walker  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  bv  Chief  Justice  Bennett. 

The  appellant's  husband  died  several  years  ago  intestate,Jeav- 
Ing  a  small  tract  of  land,  which  was  encumbered  by  some  cinims 
Bgafnst  him.  The  persons  that  kield  the  claims  sought  to  subject 
the  land  to  their  payment. 

The  appellee  and  Riley  &  Walker,  attorneys,  were  employed  to 
resist  the  claims  and  establish  dower  in  the  land  for  tlie  appel- 
lant. They  succeeded  In  reducing  the  claims  and  establrshlng 
-dower  for  the  appellant. 

The  land  was  sold  to  satisfy  the  claims  allowed;  the  appellant 

bought  it  for  the  sum  of  between  $400  and  |500,  and   the  appellee 

and  the  other  attoreys  named  went  on  her  bonds  as  sureties  for 

the  purchase  money.     When  said  bonds  fell  due  Riley  &  Walkei 

paid  them  off,  and  then  instituted  an  action  in  equity  to  enforce 

their  lien,  by  substitution,  on  the  land.     They  obtained  a  decree 

for  its  sale;  the  appellant  wa»  proceeded  against  as  a  nonresi- 

<deDt,  and  the  appellee  was  appointed  to  defend  for  her.  He 
bought  the  land  at  the  decretal  sale,  gave  bond  for  the  purchase 
money,  and  thereafter  his  surety  bought  the  land  from  him  and 
the  court  made  him  a  deed.  Eight  or  nine  years  afterward  the 
appellant  returned  to  this  State,  and  brought  this  action  to  set  the 
isale  aside  upon  the  ground  that  the  appellee.  Jolly,  was  her  agent, 
employed  to  rent  out  the  land  and  apply  the  rent  and  some  other 
-claims  which  she  placed  in  his  hands  to  the  payment  of  the  said 
sale  bonds,  but  he  failed  to  apply  the  rent  and  other  claims  to  pay- 
ment of  said  purchase  money;  but  he  suffered  the  land  to  be  sold 
and  purchased  it  at  the  sale,  and  that  his  vendee,  at  the  time  he 
purchased  it,  was  apprised  of  the  foregoing  facts.  The  appellant 
in  her  evidence  swears  to  the  foregoing  facts. 

The  appellee  In  his  evidence  denies  that  he  wtts  the  appellant^s 
affent  for  any  purpose  whatever.  >He  sa.vf^  that  he  collected  the 
<;iaim8  placed  In  nls  hands,. and  applied  t\w  proceeds,  as  was  the 
undersftand^ng,  td  the  payment  ot  th/i^  fees  that  appellant'  owed 
to  him  and  his  associates;  (hat  he  was  one  of  the  appoIlai>Vs 
Boretles;  be  took  charge  of  the'land,  which  was  abandoned,  and 
rented  it  out  fot  one  year,  to  keep  it  from  going  to  wtiste,  arid 
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also  applied  the  rent  to  the  payment  of  said  fees;  that  at  the 
decretal  sale  he  bought  the  land  to  save  himself  as  .one  of  the 
appellee ^s  sureties. 

There  is  no  evidence,  other  than  that  of  the  appellant,  contra* 
dieting  the  appellee's  version  of  the  matter. 

The  appellant,  however,  relies  upon  the  fact  of  taking  charge 
of  said  land  and  renting  it  out,  and  taking  charge  of  said  claims 
and  collecting  them  as  corroborating  her  evidence  in  reference 
to  fbe  agency.  But  we  think  that  said  facts  do  not  contradict 
the  appellee,  but  are  consistent  with  his  contention  of  self-pro- 
tection, and  that  the  judgment  of  the  lower  court,  that  there  was 
no  agency  establish ed;*i¥Hi6t  be  affirmed. 

The  judgment  is  affirmed. 


HALL  V.  MILES.  Ac. 

(Filed  June  8,  1898— Not  to  be  reported.) 

.Tu<1gm(<nt  Riipported  by  pvidenop— In  this  aotlon,  in  which  the  oontrovewy 
Is  over  the  boundary  line  dlvidiiit;  the  fariiiR  of  the  appellant  and  the  appeK 
lee.  aR  the  testimony  is  Y^try  ooDfllctiog,  the  judgment  in  favor  of  appellee 
will  not  be  disturbed. 

Hives  &  Spalding  for  appellant. 

J.  P.  Thompson  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  controversy  is  over  the  boundary  line  dividing  the  farms 
of  the  appellant  and  the  appellee.  A  small  branch  is  said  to  be 
the  true  line,  and  the  contention  by  the  appellant  is  that  the- 
branch.  by  the  falling  of  a  large  tree,  changed  its  natural  chan^ 
nel'fllhd  left  a  strip^of  hi^land  on  appel]eeR.U«ide  of  the  creek. 

Both  parties  introduced  testimony  sustaining  (heir  respective 
claims,  but  the  weight  of  the  testimony  for  tiie  appellee  is  made 
apparent  from  the  fact  that  the  vendor  of  the  appellant,  whilst 
he  lived  on  this  land,  and  before  he  sold  it,  purchased  of  the 
husband  of  the  appellee,  who  was  then  in  possession  of  the  farm 
now  occupied  by  the  appellee,  his  w^idow,  timber  from  the  dis- 
puted territory,  and  besides  there  is  other  proof  of  a  convincing- 
character  supporting  the  judgment  below. 

The  testimony  is  certainly  very  conflicting,  and  in  such  a  case 
it  is  well  settled  that  this  court  will  not  disturb  the  finding. 

Judgment  affirmed. 


BRAMMELL  v.  EASTERN  KENTUCKY  RAILWAY  CO. 
(Filed  June  8,  1893— Not  to  be  reported.)        ' 

Judgment  supported  |>j  evlden'oe^-ln  this  action  by  ^h fob  the  plalntlft 
seeks  to  recover  damages  from  defendant  for  operating  a  tranwayibreaieh 
bis  lands,  and  to  enjoin  the  further  operation  of  the  tramway,  the  evldenob 
Is  sufiloient  to  esrablish  the  defense  that  def<endaDt's  entry  upon  plalntlff'ft 
land  and  the  use  of  it  for  its  tramway  was  with  plaintiflf's  consent. 


PHILLIPS,  <ftO.  V.  THOMAS  LUMBEB  GO.  21^ 

J.  A.  Soott  and  J.  D.  Joneg  for  appellant. 

E.  B.  Wllhoit  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

This  action  of  vi  et  armis  was  broug:ht  by  the  appellant  afcainsb 
the  appellee  to  recover  daixiaj^es  for  operating  a  tramway  khrough^ 
bis  enclosed  lands.  He  obtained  an  injunction  enjoining  the  fur- 
ther operation  of  the  tramway. 

The  appellee  relied  upon  a  license  from  the  appellant  to  operate^ 
the  tramway  through  his  land,  and  enjoined  him  from  tearing  up- 
and  removing  the  tramway. 

The  question  is,  did  the  appellee  have  the  liberty  to  operate  its. 
tramway  through  appellant's  lands?    Upon  that  subject  the  ap- 
pellant swears  tnat  he  did  not  give  the  appellee  the  liberty  to. 
operate  its  tramway  through  his  land,  and  that  the  licenses  given 
the  appellant  by  the  former  owner  was  by  agreement  revoked. 

The  evidence  shows  that  the  former  license  was  revoked;  but 
did  the  appellant  give  the  p^ppellee  the  liberty  to  pass  through 
his  land  after  he  purchased  it?  As  said,  he  swears  that  he  did 
not.  On  the  other  hand,  Mr.  Worthiiifrton,  the  agennt  of  the  ap- 
pellee, says  that  he  obtained  the  right  to  operate  the  tramway^ 
through  the  appellant's  land  from  him;  that  he  was  to  pay  a. 
reasonable  price  for  the  use  of  the  land,  and  if  the  appellant  and 
appellee  could  not  agree  upon  the  price,  they  were  to  arbitrate^ 
it;  that  the  appellant  refused  to  arbitrate  and  commenced  tear- 
ing up  appellee's  track,  etc. 

Two  other  witnesses  corroborate  Mr.  Worthington  as  to  the  ap- 
pellant granting  the  appellee  the  liberty  to  go  through   his  land. 

We  think  that  the  lower  court's  judgment  that  the  appellee's; 
entry  upon  the  a])pellant's  land,  and  the  use  of  it  for  its  tram-^ 
way,  was  with  the  consent  of  the  appellant. 

The  Court  enjoined  the  appellant  fiom  tearing  up  and  destroy-, 
ing  the  appellee's  tramway.     We  think  that  was  proper. 

The  judgment  is  affirmed. 


PHILLIPS,  &c.  v.  THOMAS  LUMBER  CO. 

(Filed  June  3,  1893.) 

Whether  a  wrltinir  iR  a  deed  nr  n  will  depends  apon  the  inteDtloD  of  thos 
maker  as  frathered  from  the  whole  Instrument. 

A  writing  hy  which  the  maker  recites  that  a  flpeoifio  boundary  of  land  "la. 
deeded"  to  hlR  wife  for  life  and  at  her  death  to  gn  to  his  grand Fon.  further^ 
FeoitisfE  that  "this  deed  is  noc  to  take  efftHJt*'  until  his  death,  and  that  he  Is. 
"to  have  and  keep  full  possession  of  said  fanu  during  his  life."  Ir  to  be  re- 
learded  as  a  deed  takios  effect  at  once,  and  reservlnfc  to  the  grantor  merely 
a  life  estate:  and  the  deed  having  he*'n  recorded,  one  to  whom  the  grantor 
flttbseqnently  sold  and  conveyed  all  the  valuable  timber  standing  on  the. 
land,  is  noc  entitled  to  enter  for  the  purpose  of  taking  the  timber,  the 
grantor  being  dead. 

A.    J.    Auxier,  Jas.    M.    York,  B.    T.    Burns   and    Stewart   &. 
Stewart  for  appellants. 

li.  T.  Mo3re  and  John  F.  Hager  for  appellee. 
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Appeal  from  Pike  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

Jesse  Phillips,  in  consideration  of  the  kind  treatment  of  his 
wife,  Vicey,  and  the  love  and  affection  he  had  for  his  grandson, 
John  Phillips,  as  h«  expresses  it,,  gran  ted  and  convej^d  to  them 
bis  lands  upon  which  he  lived,  describing  them  by  a  special 
boundary,  in  the  following  manner:  **This  land  is  deecfed  to 
Vicey  E.  Phillips  during  her  life,  and  she  is  to  live  on  and  have 
x)ontrol  until  her  death,  and  at  the  time  of,  her  death  it  is  to  go  to 
«nd  belong  to  John  Phillips,  son  of  Wm.  Phillips,  deceased,  and 
his  heirs  forever." 

"This  deed  is  not  to  take  effect  until  the  death  of  Jesse  Phil- 
lips, and  Jesse  Phillips  is  to  havo  and  keep  full  possession  of  said 
farm  during  his  life,  and  to  have  all  proceeds  of  said  farm  until 
bis  death;  and  if  said  John  should  get  in  debt,  or  anything  that 
would  sell  the  land,  thep,  at  the  time  of  sale,  it  is  to  go  to  his 
children,''  etc. 

The  deed  was  lodged  for  record,  and  recorded  in  the  county  of 
the  grantor's  residence  and  where  the  land  is  located,  and  the 
grantor  lived  upon  it  until  his  death,  that  occurred  not  long  before 
this  action  was  instituted. 

Afcer  this  conveyance  to  his  wife  and  grandson  the  grantor  sold 
and  conveyed  to  the  appellee,  the  Thomas  Lumber  Co.,  all  the 
valuable  timber  standing  upon  this  land,  the  consideration  being 
some  $2,300.     This  deed  was  also  admitted  to  record. 

After  the  death  of  the  grantor  the  appellee  claimed  the  right  to 
use  and  occupy  this  land,  for  the  purpose  of  getting  the  timber 
from  it  and  asserting  its  right  to  the  timber,  by  reason  of  this 
'conveyance  made  subsequent  to  that  made  to  the  appellant. 

The  appellant  filed  this  petition,  claiming  the  land  under  the 
conveyance  from  his  grandfather,  nnd  sought  to  prevent  the  ap- 
pellee lumber  company  from  entering  upon  the  land  to  cut  this 
timber,  or  removing  it  from  the  piemises,  alleging  that  its  deed 
was  a  cloud  upon  his  title,  and  that  the  timber  gave  to  the  land 
its  principal  value;  that  the  appellee  had  obtained  the  deed  by 
fraud  from  his  grandfather,  and  the  evidences  of  his  (appellant's) 
rights  wero  of  record  and  known  by  the  defendant. 

A  demurrer  was  sustained  to  thepetition  and  the  petition  dis- 
missed. 

It  is  insisted  by  counsel  for  the  appellant  that  no  estate  of  any 
kind  was  created  by  Jesse  Phillips  before  his  death,  and  that  his 
right  to  dispose  of  either  the  timber  or  land,  so  as  to  pass  the 
fee,  never  havihg  been  parted  with,  the  conveyance  to  the  appel- 
lee gave  it  a  full  and  perfect  right  to  the  timber. 

This  contention  of  counsel  is  based  upon  the  provision  in  the 
■deed  to  his  wife  and  grandson,  which  says:  **This  deed  is  not  to 
take  effect  until  the  death  of  Jesse  Phillips,"  and  the  sale  of  the 
timber  having  been  made  before  that  «leed  took  effect,  the  title 
to  the  purchaser  is  complete. 

The  case  of  Leaver  v.  Gauss,  62  Iowa,  314,  used  the  language, 
'*to  commence  after  the  death  of  the  grantors,  it  being  under- 
stood between  the  grantors  and  the  grantee  that  the  grante'e 
shall  bare  no  in.teresf  in  the  premises  as  long  as  the  g:rantors,  or 
•Either  of  them^  sljall  live,"  and  it  was  held  that the^p^jovisionf^n  , 
that  instrument  was  testamentary  in  its  character,  anditevocablp" 
«t  any  time  by  the  grantor. 

Other  cases  have  been  cited  and  proceed  on  the  idea  that  a 
))ostponement  of  the  enjoyment  of  the  estate  by  the  grantor  leads 
to  the  conclusion   that  the  gift  or  grant  is    testamentary    and 
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revocable,  unless  it  plainly  appears  that  a  future  interest  waa 
presently  given  and  irrevocable.  (Babb  v.  Harrison,  9  Biohard- 
son's  Equity,  111;  70  Am.  Dec,  203;  Turner  v.  Scott,  51  Pa. 
State,  126.) 

It  may  be  said  that  where  no  interest  is  vested  or  oonting;ent. 
in  the  grantee  until  the  death  of  the  maker,  and  no  intent  ta 
pass  title,  the  tloctrine  contended  for  must  prevail.  The  lan- 
guage used  must  fix  tne  intent  of  the  grantor  and  determine 
-whether  the  instrument  is  a  deed  or  merely  testamentary  in  ita 
character. 

The  fundamental  rule  in  the  construction  of  both  wills  and 
deeds  is  to  give  effect  to  the  intention  of  the  party  executing  the 
instrument,  and  this  is  to  be  arrived  at  by  the  language  used,  as 
found  in  the  entire  writing. 

It  is  manifest  to  us,  after  reading  carefully  the  conveyance  to. 
the  wife  and  grandson,  that   the   grantor's  intent  was  to  retain 
possession  and  control  of  the  land,  in  so  far  as  the  right  to  ita 
cultivation  and  its  products  were  concerned,  during  his  life,  and 
after  his  death  to  his  wife  for  life  and  then  to  his  grandson. 

He  conveyed  the  estate  to  his  wife  for  life,  and  then  to  John; 
but  the  draftsman,  seeing  that  this  would  deprive  the  grantor  of 
all  interest,  provided  that  the  deed  was  not  to  take  effect  until 
his  (the  grantor's)  death,  and  Jesse  Phillips  is  to  have  full  pos- 
session of  said  farm  during  his  life,  and  to  have  all  proceeds  of 
said  farm  until  his  death. 

The  plain  meaning  and  Intention  of  the  testator  was  to  give, 
and  he  did  give  after  his  death,  a  life  estate  to  his  wife,  with 
remainder  over  to  John.  It  was  a  vested  remainder  in  John  from, 
the  moment  the  deed  was  executed  und  recorded  or  delivered  ta 
him,  and  while  the  grant  is  expressed  in  awkward  terms,  it  is 
in  no  manner  ambiguous,  but  a  plain  conveyance  to  his  wife  for* 
her  life  (after  his  death)  and  then  to  John.  It  is  like  any  other 
estate  in  remainder  where  the  title  vests  at  the  execution  and 
delivery  of  the  deed,  but  the  enjoyment  of  the  estate  is  postponed 
until  ttie  preceding  particular  estate  is  ended. 

The  grantor,  by  using  the  language,  '*this  deed  not  to  take 
effect  until  my  death, '^  meant  only  that  neither  John  nor  his. 
wife  were  to  have  the  control  of  his  farm  or  the  proceeds  until 
he  dies,  r.or  is  this  only  an  inlerence  from  the  words  used,  but. 
the  grantor  so  states  in  plain  and  unmistakable  language. 

He  made  no  reservation  of  the  right  to  sell  the  land  before  he 
died,  but  retained  as  a  life  tenant  the  power  to  contrnl  and  man- 
age it  and  use  its  products  as  he  pleased,  postponing  the  time  of 
occupancy  by  his  wife  or  John  until  his  death.  The  grantor  by 
the  grant  divested  himself  of  all  title  save  his  life  estate. 
(Reynolds  v.  McFarland,  10  Ky.  Law  Rep.,  932.) 

It  is  further  urged  that  as  this  deed  was  unly  for  a  good  con- 
sideration, that  of  love  and  affection,  and  the  appellee  had  paid 
full  value  for  the  timber,  it  should  be  allowed  to  hold  it  unless 
there  was  actual  notice  of  the  grantor's  deed  to  the  appellant,, 
and  the  failure  to  make  such  an  averment  rendered  the  petition 
defective,  if  the  main  ground  relied  on  is  held  to  be  insufficient. 

We  think  the  petition,  from    which    we    have   already   quoted, 
presents  a  cause  of  action,  and  the  allegations  must  be  in  some, 
manner  controverted,  else  the  appellant  is  entitled  to  recover. 

The  judgment  sustaining  the  demurrer  is  reversed  and  the. 
cause  remanded  for  proceedfings  consistent  with  this  opinion. 


<  / 
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'  DARNELL  &  SON,  Ac.  v.  LEWIS. 

(Filed  June  6,  1898.) 

Preference  of  oreditor— A  mortffai^e  executed  by  an  In  sol  vent  debtor  to  an 
•antecedent  creditor  with   the  desigp   to  prefer  operates  as  an  •afflrlgnment 
tinder  the  statute,  although  executed  pursuant  to  a  promise  made  at  the 
^ime  the  debt  was  created. 

Wlllson  &  Thum  for  appellants. 

John  C.  Bussell  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  Cornell  Wind  Engine  &  Piimp  Co.  made  a  general  assign- 
ment for  the  benefit  of  creditors  The  lower  court  adjusted  all 
the  questions  of  attachments,  priority  of  liens,  etc,  and  all  the 
parties  are  satisfied  with  the  court's  adjustment,  except  Its 
action  in  sustaining  the  appellee's  mortgage,  dated  October  18, 
1890,  upon  the  company's  property,  given  by  the  company  to 
secure  a  loan  of  $4,300  made  by  her  to  the  company. 

The  appellee  loaned  to  the  said  company  $760  on  August  26, 
1890,  $750  October  4,  1890,  $750  October  10,  1890,  and  $2,000  October 
18,  1890.  On  the  latter  date  the  company  executed  a  mortgage  to 
secure  the- whole  sum  loaned. 

The  appellants  contend,  first,  that  as  the  mortgage  to  secure 
the  payment  of  the  $2,300  was  not  executed  simultaneously  with 
the  creation  of  said  debt  the  mortgage  as  to  said  sum  comes 
within  the  provision  of  the  act  of  1866»  which  declares  that  all 
mortgages,  etc.,  made  in  contemplation  of  insolvency  and  with  a 
design  to  prefer  one  creditor  over  another,  shall  operate  as  an 
assiG:nment  of  all  his  property  for  the  equal  benefit  of  all  bis 
t>reditors.  ,  ' 

The  appellee  contends  that  as  she  would  not  have  loaned  said 
sum  to  the  company  except  upon  the  faith  of  a  verbal  agree- 
ment made  with  it  at  the  time  of  the  first  loan,  and  repeated  at 
every  subsequent  loan,  that  a  mortgage  should  be  executed  to 
secure!  the  loans  as  soon  as  the  president  of  the  company,  who 
was  then  absent,  should  return  home  to  sign  the  mortgage  bonds, 
which  were  to  be  delivered  to  the  appellee  as  security  for  the 
loans;  that  on  October  18th,  the  pesident,  having  returned, 
signed  and  delivered  the  bonds  to  secure  the  payment  of  the  loan 
of  $2,000,  that  day  made,  and  the  loan  of  $2,3(X),  theretofore  made. 

The  appellee's  contention  is,  that,  as  the  money  was  loaned 
upon  the  faith  of  the  contract  to  thereafter  execute  a  mortgage 
to  secure  its  payment,  and  as  it  was  executed  pursuant  to  the 
contract  and  before  the  right  of  third  persons  had  intervened, 
the  mortgage  should  be  considered  as  relating  back  to  the  con- 
tract and  as  a  part  and  parcel  of  it,  and,  therefore,  binding. 

Now  the  language  of  the  act  of  1856,  in  this  connection,  is  sig- 
nificant. It  is:  *' Nothing  in  this  article  shall  vitiate  or  affect 
any  mortgage  made  in  good  faith  to  secuie  any  debt  or  liability 
<5reated  simultaneously  with  such  mortgage,"  etc.  Now  the 
statute  speaks  of  a  mortgage  executed  to  secure  a  debt  or  liabil- 
ity created  simultaneously  with  the  execution  of  such  mortgage. 
A  promise  at  the  time  the  debt  or  liability  is  created  to  execute 
«  mortgage  to  secure  its  payment,  upon  the  happening  of  some 
particular  event  in  the  future,  or  at  some  particular  time  in  the 
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future,  is  not  a  compliance  with  the  ^statute  supra,  for  the  statute 
t;ertainly  means  that  the  mortgage  must  be  executed— not  prom- 
ised to  be  executed— to  secure  the  payment  of  a  debt  or  liability 
-created  simultaneously  with  its  execution. 

The  object  of  the  statute  was  to  prevent  debtors  in  contempla- 
tion of  insolvency  from  preferring  one  creditor  over. another  by 
sale,  mortgage  or  assignment  of  his  property,  but  at  the  same 
time  to  give  him  a  chance  to  recov.er  from  his  embarrassment  by 

allowing  him  to  mortgage  his  property  to  secure  a  debt  or  liabil- 
ity simultaneously  created;  but  the  promise  to  give  a  mortgage 
in  the  future  to  secure  a  debt  or  liability,  that  day  created,  is 
not  equivalent  to  the  execution  of  a  mortgage  to  secure  the  debt 
or  liabiity  simultaneously  created. 

The  language  of  the  statute  moans  that  the  execution  of  the 
mortgage  and  creation  of  the  debt  or  liability  must  be  simulta- 
neous acts.  The  promise  to  execute  the  mortgage  in  the  future 
to  secure  a  debt  or  liability  that  day  made,  is  not  a  simultaneous 
act.  It  may  never  be  executed.  Besides,  to  substitute  the  prom- 
ise to  execute  the  mortgage  for  the  act  of  executing  would  allow 
a  debtor,  in  contemplation  of  insolvency,  to  make  the  preferences 
that  it  was  the  object  of  the  statute  to  prevent. 

Second,  the  weight  of  the  evidence  is  that  the  mortgage  was 
executed  on  October  18th  instead  of  November  12th. 

The  case  of  McCutchen  &  Co.  v.  Caldwell  &  Son,  2  Ky.  Law 
Bep.,  145  (90  Ky.,  249),  takes  up  the  case  of  Brooks,  Waterfleld  <fe 
Co.  V.  Staten's  Adm'r,  2  Ky.  Law  Kep.,  56  (79  Ky.,  174),  and 
t)thers  referred  to  by  appellee,  and  disposes  of  them  consistently 
with  this  opinion. 

The  judgment  is  reversed  as  to  the  matter  of  $2,300,  and  affirmed 
In  all  other  particulars. 


HARPER,  RECEIVER  v.  CINCINNATI,  NEW  ORLEANS  & 

TEXAS  PACIFIC  RAILWAY  CO. 

(Filed  June  3,  1893— Not  to  be  reported.) 

1.  Railroads— CoDtraot  for  exohanffe  of  freight— GonsideratioD— Where  a 
railroad  ooropany  which  had  reoeDtly  completed  twelve  miles  of  Its  road 
Trom  a  statioD  on  the  line  of  a  road  owned  and  operated  by  another  bom- 
paD7  entered  into  an  agreement  to  deliver  to  the  latter  company  all  freight 
passing  over  lea  road  oestined  for  points  on  the  line  of  the  latter  road,  in 
twnsidora^ion  of  the  payment  to  it  by  the  latter  company  of  15  per  oent.  of 
the  proportion  of  revenue  produced  by  such  freight  traffic,  the  contract  was 
eupported  by  a  sufBcient  conFlderatlon,  and  the  former  company  having 
complied  with  its  part  of  the  contract,  is  entitled  to  recover  the  agreed  16 
per  cent,  of  the  proportion  of  revenue  thus  produced.  Beside,  the  latter 
company,  having  fur  about  four  years  acquieboed  in  and  enjoyed  all  the 
benefits  arising  from  faithful  performance  by  the  former  company  of  its  part 
of  the  contract,  can  not  now  be  heard  to  say  there  was  no  consideration  for 
what  is  sued  for. 

3.  Fraud— A  party  is  not  entitled  to  have  a  contract  set  aside  on  account 
t>f  false  representations,  which  he  must  have  known  to  be  false,  and  by  which 
he  was  not  deceived. 

D.  S.  Oliver  and  D.  W.  Lindsey  for  appellant. 

J.  W.  Alcorn  and  C.  B.  Simrall  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Lewis. 

July  1,  1885,  the  Cincinnati  &  Green  Biver  Bailroad  Company^ 

having  recently  completed  twelve  milcB  of  its  road  from  King^ft 

Mountain,  a  station  on  the  line  of  the  Cincinnati,  New  Orleana 

&  Texas  Pacific  Railway  Company,  to  a  place  called  Yosemite, 

in  direction  ot  Nashville  Tennessee,  entered  into  a  written  con- 
tract with  the  other,  which  was  signed  by  the  president  of  eacli 
company,  and  subsequently  approved  by  the  two  boards  of  di- 
rectors. 

In  the  first  clause  of  that  contract  the  Cincinnati  A  Green 
River  Company,  called  party  of  the  first  part,  agreed  to  deliver 
to  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Company,  called 

fiartj*  of  the  second  part,  at  King^s  Mountain  Station,  all  hus-^ 
ness  originating  at  any  station  on  the  line  of  its  road,  including 
business  from  Nashville  and  all  tliat  should  pass  through  Nash- 
ville over  said  line  of  road  for  the  cities  of  Cincinnati,  Louis- 
ville, Lexington,  Chattanooga,  Junction  City  and  all  points  be- 
yond reached  by  passing  through  said  cities. 

The  party  of  the  first  part,  in  clause  fourth,  further  agreed,  so 
far  as  it  had  power,  to  order  all  business  destined  to  points  on 
its  line,  originating  beyond  Cincinnati,  Lexington,  Louisville  or 
Chattanooga,  or  any  other  junction  point,  to  be  delivered  at  such 
points  to  the  party  of  the  second  part. 

Clauses  second  and  fifth  relate  to  agreed  freight  rates  on  busi- 
ness originating  on  the  line  of  the  party  of  the  first  part  and  de- 
livered to  'he  party  of  the  second  part. 

Clause  three  is  as  follows:  *'It  is  further  agreed  that  the  said 
party  of  the  first  part  shall  receive  fifteen  (16)  per  cent,  of  the 
proportions  accruing  to  the  party  of  the  second  part  on  all  freight 
traffic  beyond  local  stations  on  the  line  of  its  road,  and  local 
stations  on  the  line  of  the  railroad  of  the  party  of  the  first  part. 
It  is  further  agreed  that  the  party  of  the  first  part  shall  receive 
fifteen  (15)  per  cent,  of  the  proportion  of  revenue  accruing  to  the 
party  of  the  second  part  on  all  noncompetition  freight  passing  to 
and  from  local  stations  on  the  railroad  of  the  party  of  the  first 
part  to  and  from  stations  on  the  line  of  or  points  reached  via  the 
railroad  of  the  party  of  the  second  part,  and  to  include  traffic 
going  to  and  coming  from  points  beyond  the  terminus  of  the  rail- 
road of  the  party  of  the  second  part." 

By  clause  six  it  is  provided  *|th»t  on  the  completion  of  the 
Cincinnati  &  Green  River  Railroad  to  Nashville,  Tennessee,  all 
the  receipts  from  the  freight  traffic  of  the  parties  hereto  be- 
tween Cincinnati  and  Nashville  and  points  beypnd  passing  over 
the  lines  of  the  parties  hereto,  shall  be  divided  pro  rata  between 
the  said  parties,  based  on  actual  mileage.  The  party  of  the  sec- 
ond part  agrees  it  will  not  charge  mileage  upon  its  cars  when 
delivered  to  the  party  of  the  first  part,  to  be  sent  to  local  stations 
on  the  Cincinnati  &  Green  River  Railroad  until  completion  of 
that  road  to  Nashville,  when  it  will  become  a  connection  in  the 
usual  understanding  of  thac  term,  and  will  be  prepared  to  ex- 
change cars  with  the  party  of  the  second  part  upon  the  custom- 
ary rates." 

It  was  provided  for  the  contract  to  take  effect  at  once  and  to 
remain  in  force  for  the  period  of  seven  years,  and  thereafter 
until  one  year's  notice  be  given  to  terminate  it. 

In  1888,  in  an  action  by  a  creditor,  judgment  was  rendered,  ap- 
pointing George  B.  Harper,  receiver  of  the  Cincinnati  &  Green 
River  Compay,  with  power  to  take  into  his  possession  and  operate 
its  road,  and  to  sue  for,  collect  and  take  into  possession  the 
goods,  chattels,  rights,  credits  and  moneys  of  the  company.        ^. 


HARPER,  REC^R  V.C.,  N.  O.  A  T.  P.  RY.  CO.  225 

This  aotion  was  brought  March  15,  1889,  by  Georee  B.  Harper, 
as  such  receiver,  against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company,  to  recover  $10,092.25,  being  15  per 
cent,  of  the  alleged  proportion  of  revenue  that  accrued  to  defend- 
ant from  freight  traffic  produced  by  the  Cincinnati  &  Green 
Blver  Railroad  during  the  period  from  November,  1886,  to  Jan-  • 
uary,  1889,  and  which  the  plaintifE  claims  to  be  due  under  clause 
three  of  the  contract  referred  to. 

The  defendant  does  not  deny  either  execution  of  the  contract 
nor  alleged  performance  by  the  Cincinnati  &  Green  River  Com- 
pany of  its  part  thereof;  nor  does  it  controvert  the  alleged 
amount  of  revenue  accrued  to  it  during  the  period  mentioned, 
but  relies  upon  the  two  grounds  of  failure  of  consideration  and 
false  and  fraudulent  representation. 

By  agreement  of  the  parties,  trial  by  jury  was  waived,  and  the 
law  and  facts  submitted  to  the  court;  the  finding  of  the  Judg- 
ment being,  first,  that  the  contract  was  procured  by  fraud  and 
is  void;  second,  that  the  contract  is  without  consideration. 

We  will  first  consider  the  finding  of  the  court,  that  -the  con- 
tract is  without  consideration.  It  Is  manifest  that  the  parties 
had  in  view  apd  made  the  contract  to  suit  each  of  two  condi- 
tions of  the  road,  viz.,  as  it  then  was,  unfinished,  and  as  it  would 
be  when,  if  ever,  completetd  to  Nashville;  and  the  provision  in 
the  third  clause,  that  the  Cincinnati  <fe  Green  River  Company 
was  to  have  16  per  cent,  of  the  revenue  accruing  to  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Company  from  the  business 
originated  by  the  former,  had  reference  to  the  road  in  an  unfin- 
ished state,  and  was  intended  to  continue  operative  until  it  was 
completed  to  Nashville,  or  for  the  indicated  period  of  seven 
years.  Whereas,  clause  six  was  intended  to  apply  '*on  comple- 
tion of  the  Cincinnati  &  Green  River  Railroad  to  Nashville,'* 
when  payment  of  the  15  per  cent,  would  cease,  and,  in  the  lan- 
guage of  the  contract,  **all  the. receipts  from  the  freight  traffic  of 
the  parties  hereto  between  Cincinnati  and  Nashville  and  points 
beyond,  passing  over  the  lines  of  the  parties  hereto,  shall  be 
divided  pro  rata  between  the  said  parties,  based  on  actual  mile- 
age." 

So  that  it  is  very  clear  allowance  and  payment  of  the  15  per 
cent,  was  not,  according  to  plain  meaning  of  the  contract,  to 
await,  or  be  at  all  contingent  upon  the  completion  of  the  road  to 
Nashville.  Whether  defendant  was  induced  to  enter  into  the 
contract  by  fraudulent  representation,  we  will  consider  hereafter. 
The  simple  question  in  this  connection  is,  whether  the  agreement 
to  pay  the  15  per  cent,  is  based  on  a  valuable  consideration,  and 
about  that  there  is,  in  our  opinion,  really  no  room  for  dispute. 

In  the  first  place,  having  for  about  four  years  acquiesced  in 
and  accepted  and  enjoyed  all  the  benefits  arising  from  faithful 
performance  by  the  Cincinnati  &  Nashville  Railroad  Company  of 
its  part  of  the  contract,  the  defendant  can  not  be  now  permitted 
to  say  there  was  no  consideration  for  what  is  sued  for. 

Second.  Every  person  of  observation  knows  that  a  new  railroad 
creates  business  not  previously  existing,  and  beyond  question 
the  Cincinnati  and  Nashville  Company  has  brought  business  to 
defendant  it  would  not  have  otherwise  gotten.  In  fact  the  un- 
controverted  alleuation  of  the  petition  is,  that  the  revenue  which 
has  accrued  to  defendant  from  that  source  during  the  period  of 
1880  to  1889,  is  more  than  $67,000. 

The  statement  in  the  answer  of  the  other  ground  of  defense  is,. 
In  susbtance,  that  the  Cincinnati  &  Green  Richer  Railroad  Com- 
pany <Hd,  by  its  president,  Eugene  Zimmerman,  prior  to  and  at 
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time  of  execution  of  its  contract  in  question,  represent  to  defend- 
ant that  his  company  then  intended  to  and  would,  without  delay, 
extend  its  line  of  road  from  Yosemite,  where  it  terminated,  to 
Nashville,  and  was  in  possession  of  the  means  to  do  so;  that 
sjuch  representation  was  false  and  made  with  the  fraudulent  in* 
tention  to  deceive,  and  defendant  was  thereby  deceived  and 
Induced  to  sign  the  contract  which  it  would  not  otherwise  have 
<lone. 

We  do  not  agree  with  counsel  that  allegation  stands  admitted 
because  not  denied  in  the  reply;  for  it  is  expressly  denied  that 
the  company  made  the  allep:ed  representation,  and  it  was  not 
necessary  to  say  any  more,  because  the  allegation  as  made  was 
thereby  effectually  put  in  issue,  and  the  defendant  thereafter  took 
testimony  in  support  "f  its  side  of  that  issue. 

It  is  clear  the  contract  does  not  expressly  or  impliedly  bind  the 
Cincinnait  &  Green  Hiver  Company  to  ever  extend  the  road  to 
Nashville.  And  a  very  pertinent  question,  not  attempted  to  be 
answered,  arises,  why,  if  defendant  was  induced  to  enter  into 
the  contract  upon  the  sole  consideration  of  the  road  being  so 
extended,*  and  relied  upon  intention  and  ability  of  that  company 
to  do  so  without  delay,  a  clause  was  not  put  in  the  instrument 
making  allowance  and  payment  of  the  15  per  cent,  conditional 
upon  its  being  done. 

It  is  not  pretended  the  failure  to  have  such  clause  made  part 
-of  the  written  contract  resulted  fiom  mistake.  So  the  only 
rational  answer  that  can  be  given  is,  that  the  president  and 
directors  of  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Com- 
pany knew,  as  well  as  did  Zimmerman,  that  the  Cincinnati  & 
Nashville  Company  was  not  then  possessed  of  means  to  com- 
plete the  road  to  Nashville;  and,  consequently,  if  they  had  in- 
sisted upon  such  condition  the  Cincinnati  &  Nashville  Company 
'would  have  been  compelled  to  make  the  contract  with  another 
•company. 

The  two  witnesses,  whose  testimony  was  taken  to  prove  the 
alleged  rejjresentatlon  by  Zimmerman  are  Bond,  their  president, 
»nd  Schiff,  their  vice-president,  and  now  president  of  defendant; 
4ind  that  tlje.v  did  not,  before  making  the  contract,  inquire  about 
and  make  themselves  acquainted  with  the  financial  conditions 
and  prospects  of  the  Cincinnati  <fe  Nashville  Company  is  too 
absurd  for  belief.  Altliough  thoy  both  state  at  the  outset  of 
their  examination  as  witnesses,  Zimmerman  made  the  alleged 
reprej^entation,  and  thnt  they  entered  into  the  contract  upon  the 
failh'of  it  being  true,  and  took  no  pains  to  find  out  whether  it 
was  true  or  false,  yet  an  examination  and  analysis  of  their  testi- 
mony shows  they  did  know  the  (Cincinnati  &  (xreen  River  Com- 
pany was  not  then  poss(^ssed  of  nifans  to  build  the  road  to  Nash- 
ville. For  it  is  fully  developed  during  their  examination  that 
Zimmerman  informed  tlieni  he  was  relying  for  completion  of  the 
road  ni)()ii  local  subscriptions  not  yet  obtained,  and  aid  from  the 
<i\ty  of  Nashville  which  he  had  not  certainly  secured.  It  is  true 
they  testify  he  represented  to  tliem  that  C  P.  Huntington,  a 
very  rich  capitalist,  and  railroad  owner,  would  back  the  enter- 
])ris(-.  lUit  at  tliat  time,  as  the  evidence  sliows,  and  these  two 
"witnj'sses  knew,  Huntiii«;ton  owned  hiuI  controlled  the  Kentucky 
Ctiitral  Railroad,  which  extended  from  Covington  to  Rowlanci, 
only  twelv»^  miles  from  Kinir's  Mountain,  and,  of  course,  was  as 
nnxious  as  defendant  U)  liave  a  c<»nnection  beween  Cincinnati  and 
Nashville.  So  that  it  can  not  l)r  true  that  tlie  president  and 
dir»'Ctors  (^f  tiefemlant  hi  li(;ved,  or  that  Zimmerman  tried  to 
make  th«*ni  l)eli«'ve,  Huntintrton  would  back  him  in  completing 
the  rojid  to  Nashvilh-,  knowin;^,  at  the  same  time,  that  defend- 
ant would,  in  virtut*  of  th(^   contract  we  are  considering,  get  all 
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the  benefit  of  the  extension  to  Nashville  to  the  entire  exolusion 
•of  Huntington's  own  road. 

The  evldenoe  in  this  case,  when  properly  considered,  we  think, 
totally  fails  to  show  that  Ziinmernian  represented  to  defendant 
•or  its  president,  as  an  existingfaot,  that  the  Nashville  A  Green 
Blver  Conapany  was  possessed  of  means  sufficient  to  complete 
the  road  to  Nashville. 

Besides,  it  appears  to  us  too  plain  for  dispute  that  the  presi- 
dent and  directors  were  not  deceived  or  misled  as  alleged  by 
representation  of  Zimmerman  respecting  means  of  the  company 

to  complete  the  road  to  Nashville.  On  the  contrary,  the  presi- 
dent and  vice-president  of  defendant,  as  clearly  appears  from 
their  own  admissions,  were  well  aware  the  Cincinnati  &  Nash- 
ville Company  was  not  possessed  of  means  sufficient  to  do  so. 

Tn  our  opinion  both  grounds  of  defense  to  this  action  are  wholly 
nnsustained  by  the  evidence. 

The  Judgment  is  reversed  and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 


POLLIT  V.  BLAND. 
(Filed  June  6,  1898--Not  to  be  reported.) 

1.  Boundary— Adverse  possession— In  this  action  involving  the  true  looa- 
tion  of  the  divisloD  line  between  adjoining  traces  of  land  in  whiob  defend- 
ant also  claims  title  by  adverse  possession,  the  judgment  of  the  chancellor 
In  favor  nf  plaintiff  Is  fairly  supported  bythe  proof. 

2.  PartlHs  to  actl'>n— As  plaintiff  claimed  the  land  in  controversy  as  one 
of  the  heirs  of  her  father,  the  court  properly  allowed  the  other  heirs  to  be 
made  parties  and  to  quit  claim  in  favor  of  plaintiff,  it  beinfi;  doubtfal 
whether  the  boundary  alli'tted  to  plaintiff  in  the  division  of  her  father's 
lands  emiiraoed  the  land  sued  for,  although  manifestly  so  intended. 

T.  C.  Campbell,  Wm.  Lindsay  and  Edward  W.  Hines  for  appel- 
lant. 

E.  L.  Worthington  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Two  brothers,  Thomas  and  Charles  Marshall,  were  the  joint 
owners  of  a  large  tract  of  land  in  Lewis  county,  which  they 
divided  into  two  equal  parts  by  deed  of  March  29,  IKiS. 

The  correct  location  of  tlie  division  line  then  established  be- 
tween them,  at  or  near  Phillips  creek,  runninj^  eastwardly  and 
westwardly,  is  the  matter  now  in  dispute  between  the  appellant 
and  the  appellee. 

The  chancellor  determined  that  the  true  division  line  between 
the  land  of  the  plaintiff  (appellee)  and  tliat  of  the  defendant 
(appellant)  was  a  line  described  in  tlie  old  partition  dec^d  of  the 
Marslialls,  of  March,  IHHH,  so  far  as  it  ran  between  their  lines, 
the  calls  of  which  are  definit(?ly  set  forth  in  th(*  jiidirnient;  he 
adjudged  that  the  appellee  recover  of  the  appellant  all  the 
ground  bewteen  that  line  and  the  worm  fenee  on  the.  n:)rrh  side 
of  the  southeast  branch  of  Phillips  creek. 
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The  contention  of  the  appellant  is  that  the  worm  fence  nortlk 
of  the  branch  is  the  true  line;  that  whether  or  not  it  is  the  orig* 
inal  line  it  was  built  by  his  vendor  in  about  }H53,  and  he  and 
those  under  whom  he  holds  have  been  in  the  undisputed  adverse 
possession  of  all  the  land  south  of  it  for  more  than  fifteen  years, 
next  before  the  institution  of  this  action 

There  is  much  testimony  on  the  issues  presented,  and  some  of 
it  contradictory.  The  appellee  proves  that  her  father  built  the 
fence  on  the  north  side  of  the  branch,  and  her  uncle  built  one  on 
the  south  side.  There  was  thus  a  lane  between  them,  used  by 
the  neighbors  in  passing  up  and  down  this  creek;  that  the  true 
line  was  substantially  with  the  meanders  of  thcxbranch.  and 
was  so  recognized  by  the  Marshalls;  that  from  1858,  when  her 
land  was  allotted  to  her,  she  owned  and  claimed  to  this  line, 
which  was  well  known  and  marked. 

iShe  is  corroborated  abundantly  as  to  the  erection  of  the  two* 
fences  on  either  side  of  the  branch,  and  the  maps  and  surveva 
seem  to  sustain  the  location  of  the  line  as  determined  by  the 
court.  By  Nash  she  proves  that  he  carried  the  chain  for  Pollit 
(the  appellant)  when  he  bought  the  land.  He  says  that  *'the  line 
ran  right  with  the  creek,  crossing  the  little  crooks  In  it  up  to  a. 
spring.'' 

It  would  seem  that  the  appellant  has  not  succeeded  in  "estab« 
lishing  that  his  deed  from  Barn  included  any  land  north  of  thia 
old  partition  line  between  the  MarshalJs. 

When  attempted  to  be  so  run  out  his  survey  fails  to  close  or  a. 
loss  is  sustained  in  some  other  part  of  his  farm.  His  claim  must, 
therefore,  depend  on  his  alleged  adverse  holding;  but  while  be 
says  he  claimed  to  the  fence  north  of  the  creek,  he  appears  un- 
willing to  swoar  that  he  claimed  any  land  not  embraced  in  the- 
deeds  irom  Ham  and  Kilgore. 

Dimmitt  testifies  that  he  and  the  appellee  came  to  an  under- 
stading  in  1870  or  1871,  after  examining  thw  deed  from  Chas. 
Marshall  to  Kilgore,  that  tlie  branch  was  the  dividing  line  be- 
tween the  two  surveys.  The  disputed  ground  was  not  culti- 
vated until  about  1878,  or  1879,  and  before  that  both  claimants, 
occasionally  exercised  acts  of  ownership  over  it,  and  it  is  evident 
claimed  only  adversely  up  to  the  true  line,  wherever  that  was. 

The  actual  possession  is  claimed  by  both,  the  law  presuming  it 
to  have  been  with  him  who  has  the  light.  Upon  these  issues  of 
fact  we  think  the  judgment  of  the  chancellor  is  fairly  supported 
by  the  proof.  Nor  do  we  think  the  court  erred  in  permitting  the 
other  heirs  of  Thomas  Marshall  to  be  made  parties,  although  we 
are  by  no  means  certain  that  it  was  necessary. 

The  partition  line  between  the  Marshalls  was  clearly  the  line- 
intended  as  the  boundary  of  appellee's  land  on  Phillips  branch. 
No  deed  seems  to  have  been  made   by  the  commissioners.    The 
line  run  by  them  was  casual,  and  not  intended  to  be  exact.     It. 
was  clearly  meant   to   be   the   old   Marshall  line  at  the  point  in 
controversy,  otherwise  a  strip  of  a  few  feet  would  have  been  left 
undivided. 

The  appellee  claimed  to  that  line,  and  no  one  could  complain 
save  the  other  heirs,  and  by  their  pleadings  they  quit  claim  fof 
the  benefit  of  the  appellee. 

Judgment  affirmed. 
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SCHWEITZER  v.  WAGNER. 
(Filed  June  8,  1893.) 

The  wife  18  not  ^ntUled  to  dower  In  land  of  tbe  husband  sold  to  satisfy  a 
lien  created  by  mortfcaffe  In  which  she  joined,  a  mortgage  belnic  a  "deed** 
within  the  meaDing  of  section  6,  article  4.  chapter  52  of  the  General  Statutes. 

Crawford  &  Irvin  and  Gabriel  Hubbell  for  appellant. 

"Win.  Lindsay  and  John  S.  Duoker  for  appellee. 

Appeal  from  Campbell  Chanoery  Court. 

Opinion  of  the  oonrt  by  Judge  Hazelrigg. 

The  appellant  and  her  husband,- at  some  time  prior  to  1876,  con- 
"veyed  by  way  of  mortgage  tbe  real  estate  in  which  she  now 
'Claims  dower. 

In  the  3^ear  named,  by  proceedings  in  bankruptcy,  tbe  property 
was  sold  to  satisfy  the  mortgage  liens.  It  appears  that  there 
Were  in  fact  several  mortgages,  in  ^11  of  which  the  wife  joined 
«nd  expressly  relinquished  her  inchoate  right  of  dower.  Tbe 
.property  was  sold  for  the  amount  of  the  mortgage  debts,  which 
was  its  full  value,  as  disclosed  by  the  proof. 

Tbe  assignee  in  bankruptcy  sold  it  as  clear,  free  and  unencum- 
bered, and  this  was  done,  as  the  proof  conduces  to  show.  In  the 
presence  of  the  appellant,  then  the  wife  of  the  bankrupt,  and 
without  objection  on  her  part  or  assertion  of  any  claim. 

Tbe  husband  died  in  1879,  and  in  188A  his  widow,  now  the  ap- 

'pellant,  instituted  this  action  for  dower  in  the  property  against 
-the  appellee,  who  was  the  purchaser  at  tbe  assignee's  sale  in 
1876.  The  chancellor  dismissed  her  petition,  and  by  her  appeal 
the  question  is  presented  whether  she  is  entitled  to  dower. 

Section  5,  article  4,  ch'\pter  52  of  the  Geneial  Statutes,  provides 
that  the  wife  shall  not  be  endowed  of  land  sold  to  satisfy  a  lien 
•or  encumbrance,  created  by  deed  in  which  she  joined,  or  to  sat- 
isfy a  lien  for  purchase  money;  but  if  there  is  a  surplus  of  the 
land  or  proceeds  of  sale  after  satisfying  tbe  lien,  she  shall  have 
tiower  or  compensation  out  of  such   surplus   unless   the   surplus 

Proceeds  of  sale  were  received  or  disposed  of  by  the  husband  in 
is  lifetime. 

It  is  urged  by  the  appellee  that  bv  the  term  "deed''  in  the 
'Statute  is  meant  '* mortgage,''  or  rather  that  the  former  embraces 
tbe  latter,  and  that  the  appellant,  having  joined  in  the  mortgage 
■or  deed  creating  the  lien  to  satisfy  which  the  sale  was  made,  It 
Is  not  endowed  of  the  land. 

There  is  much  plausibility  in  this  construction.  The  intention 
tsertalnly  seems  to  be  that  if  the  wife  joins  in  a  conveyance  cre- 
ating a  lien,  and  the  land  so  encumbered  be  sold  to  satisfy  it, 
she  shall  not  be  endowed  thereof,  but  may  liave  compensation 
^at  of  the  suplus,  etc. 

A  d^ed  in  the  ordinary  sense  of  that  term,  is  not  what  is  meant 
in  the  statute,  as  by  it  no  lien  is  created  against  the  grantors  to 
'Satisfy  which  a  sale  of  the  land  can  be  made.  A  mortgage  of 
land  is  a  conveyance  of  it  for  the  purpose  of  securing  the  pay- 
ment of  debt.  It  is  a  deed  creating  a  lien,  and  seems  to  be  the 
very  instrument  designated  in  the  statute  in  which,  if  the  wife 
Join,  she  is  divested  of  dower,  save  in  the  surplus  proceeds  of 
^e  sale,  if  one  be  made,  to  satisfy  the  lien  so  created. 
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Suoh  has  been  the  oonstriiction  of  this  statute  in  cases  of  sal^ 
for  the  purchase  money. 

In   Malone,  Ac.  v.   Armstrong,  79  Ky.,    248,    it  is  said:  '*Thia 

statute  evidently  contemplated  that  a  sale  might  be  made  by  the 

husband,  and  that  he  might  sell  the  whole  or  only  so  much  aa 

would  satisfy  the  lien,  but  whether  sold  by  the  husband  or  under 

the  judgment  of  a  court,  if  the  whole  be  sold  bona  fide  because 

there  is  a  Hen  for  the  purchase  money,  and  with  a  view  to  satisfy 

it  in  the  manner  deemed  by  the  husband  to  be  most  beneficial  to 

him  and  with  no  design  to  deprive  the  wife  of  her  potential  right 
of  dower,  she  will  not  be  entitled  to  dower,  although  less  than 
the  whole  would  have  satisfied  the  lien/^ 

So,  it  would  seem,  if  it  be  sold  in  good  faith  because  there  is  a. 
lien  for  a  debt  created  by  a  deed  of  mortgage  in  which  the  wife 
has  joined,  and  with  a  view  to  satisfy  it,  she  should  not  be  en- 
titled to  dower  in  the  absence  of  any  design  to  deprive  her  of  her 
inchoate  right. 

The  statute  makes  no  distiuction  between  sales  made  under  aa 
order  of  court  and  those  made  by  the  owner;  and  liens  for  pur- 
chase money  are  placed  in  the  same  class  with  liens  createa  by^ 
deed  in  which  the  wife  joined.  She  occupies  the  same  relatioa 
to  the  one  class  as  to  the  other.  In  neitl^er  case  had  the  hus-^ 
band  or  wife  any  beneficial  interest  in  the  lands  not  subordinate- 
to  the  lien. 

In  this  case  the  lien  consumed  the  propertv  when  sold  at  its 
full  value,  and,  moreover,  the  wife  is  shown,  in  the  judgment  of 
toe  chancellor,  to  have  been  present  at  the  sale.  There  Is  a  con- 
flict of  testimony  on  this  point,  but  it  appears  reasonably  well 
established  that  she  was  present  when  the  property  was  offered 
for  sale. 

The  land  was  sold  without  reservation,  with  clear,  free  and; 
unencumbered  title.  The  sale  included  her  interest;  she  stood 
silently  by.  acquiescing  in  these  announcements  of  the  assignee 
in  bankruptcy,  doubtless  in  view  of  the  fact  that  she  had  there- 
tofore conveyed  her  entire  right  and  interest. 

Her  silence  for  more  than  seven  years  thereafter  is  consistent 
with  this  view,  and  we  think  it  would  be  unjust  and  inequitable 
to  allow  her  dower  in  the  property  at  the  expense  of  one  who  has. 
paid  its  full  value. 

Judgment  Affirmed. 


SLAUGHTER  v.  OOMMONWEALH. 

(Filed  Juno  8,  1898--Not  to  be  reported.) 

Shooting  in  sudden  heat  and  passion— Degree  of  oflfense— Under  an  indict;^ 
menC  for  willfully  and  maliciously  shoorinff  and  woundinj?  another  with  in- 
tent to  kill,  the  court  in  instructing  the  jury  as  to  the  offense  of  shooting? 
and  wounding  in  sudden  heat  and  passion,  which  is  a  lower  degree  of  the 
ofifense  charged,  erred  in  adding  to  and  ciualifying  the  phrase  "In  sudden 
heat  and  passion"  by  the  words  "crtiated  l)y  considerable  provoc/ition,"  and 
defining  "considerable  provocation"  as  no  less  than  "assault  and  battery  of 
some  force,  which,  by  reason  of  its  violence  or  circumstances  attending  it,  1b 
oalcuiated  to  excite,  and  does  excite,  sudden  heat  and  passif»n;"  as  the  jury 
were  thus  required  before  they  could  find  defendant  not  guilty  of  the  felony 
charged,  but  guilty  of  the  misdemeanor  only,  to  believe  that  he  was  not  only 
assaulted,  but  actually  struck  with  force,  either  violent  enough  or  inflicted, 
under  circumstances  otiloulated  to  excite  sudden  heat  and  passion. 
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Phil.  B.  Thompson,  si.,  for  appellant. 
Wm.  J.  Hendrlok  for  appellee. 
Appeal  from  Anderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

The  jury  in  this  case  were  instructed  that  if  they  believed 
from  the  evidence,  beyond  a  reasonable  doubt,  the  defendant 
willfully  and  maliciously  shot  and  wounded  Frank  Ely  without 
killing  him,  but  with  intent  to  kill  him,  not  in  his  necessary  or 
reasonably  apparent  necessary  self-defense,  they  should  find  binx 
guilty  as  charged,  and  fix  his  punishment  at  confinement  in  th*. 
penitentiary  for  not  less  than  one  nor  more  than  five  years. 

It  seems  to  us  to  be  plainly  enough  indicated  for  any  jury  to 
understand  without  difficulty  that  the  offense  described  in  that 
instruction  is  the  one  with  which  defendant  was  charged  in  the 
indictmen  ,  and  the  instruction  is  not,  therefore,  subject  to  th& 
objection  made  to  it  by  counsel  in  argument. 

But  we  think  instruction  two,  as  explained  by  number  six,  was 
erroneous  and  prejudicial  to  the  substantial  rights  of  defendant, 
because  it  prescribed  a  condition  upon  which  the  Jury  might  find 
bim  guilty  of  only  a  misdemeanor  not  authorized  by  the  statute. 
The  tower  degree  of  the  offense  charged  in  the  indictment  is  thus- 
described  in  section  1,  article  17,  chapter  29,  General  Statutes: 
"If  any  person  shall,  in  a  sudden  affray,  or  in  sudden  heat  and 
passion,  without  previous  malice  and  not  in  self-defense,  shoot 
and  wound  another  person  *  *  •  without  killing  him,  he  shall 
be  fined  not  less  than  $50  nor  more  than  $600,  or  confined  in  the 
county  jail  not  less  than  six  months  nor  more  than  one  year,  or 
both,  in  discretion  of  the  Jury." 

Instead  of  describing  the  offense  in  language  of  the  statute,  the 
court,  in  instruction  two,  added  to  and  qualified  the  phrase  ^'iiv 
sudden  heat  and  passion"  by  the  words '* created  by  considerable 
provocation;"  and  in  instruction  six  defined ''considerable  pro- 
lUMsation"  as  no  less  than  ''assault  and  battery  of  some  force, 
which,  by  reason  of  its  violence  or  circumstances  attending  it. 
It  is  calculated  to  excite  and  does  excite  sudden  heat  and  pas- 
sion." 

So  that  before  the  Jury  could  find  defendant  guiUy  of  the  fel- 
ony for  which  he  was  indicted,  but  guilty  of  the  misdemeanor 
merely,  they  were  improperly  required  to  believe  he  was  not  only 
assaulted  but  actually  stricken  with  force,  either  violent  enough 
or  inflicted  under  circumstances  calculated  to  excite  sudden 
heat  and  passion. 

Judgment  reversed  for  a  new  trial  c^onsistent  with  tliia  opinion. 


STANFELL,  &v.  v.  I.EVVAI/LP:N. 
(Filed  June  8,  1898— Not  to  bo  reported.) 

Joint  owiier.4— Liability  fur  pnrchawprice  in  proportion  to  in ti»rest.- Where 
several  perwiDS  punhHSt^d  land  jointly  and  one  of  thein  execntiil  liis  noie  for- 
the  whole  of  the  purchase  njoney,  and  deed  was  made  to  him  alone  as  mattf-r 
of  convenience,  in  an  action  aK»l"st  all  the  purchas»rs  to  recover  the  pur- 
chaFe  money,  it  was  error  to  render  jndfrnient  ayrainst  them  jointly  for  tl.e 
Whole  of  the  debt,  rh«  weij^htof  the  evidence  showing  that  the  vendor  ajireed 
to  loolc  to  each  of  the  defendants  for  the  purchase  njoney  only  in  proporticn 
to  his  interest,  and  separate  judgment  should  Ih»  reiuiereci  nprainst  each  of 
the  defendants  for  his  proportion  uf  the  balance  of  the  debt  ivmaining  un^ 
paid  after  selling  the  land. 
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A.  K.  Cook  for  appellants. 

Knott  &  Edelen  for  appellee. 

Appeal  from  Knox  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellee  conveyed  to  the  appellant,  J.  T.  Stanfell,  by  deed 
a  lot  of  ground  in  the  town  of  Barbourville.  for  the  sum  of  $2,600, 
and  took  his  note  .for  $2,192.50  for  the  unpaid  purchase  money. 

The  note  was  not  paid,  and  the  appellee  brought  this  action 
against  the  appellants,  Stanfell,  T.  F.,  John  V.  and  Geo.  M.  Faulk- 
ner, Henry  Tye,  W.  J.  Campbell,  Geo.  B.  Herndon  and  J.  H. 
liOgan,  to  recover  said  purchase  money,  alleging,  as  a  cause  of  ac- 
tion against  all  of  them,  that  they  purchased  the  land  jointly,  but 
by  their  request  and  for  their  convenience  the  appellee  made  the 
deed  to  Stanfell,  and   took   his  said  note   in    trust  for  the  other 

appellants,  they  agreeing  to  be  bound  for  said  price. 

The  appellants  admit  the  joint  purchase  of  said  land,  and  that 
they  requested  the  appellee  to  make  the  deed  to  the  appellant, 
^tanfell,  and  to  take  his  note  for  the.  price;  but  they  say  that 
they  were  to  own  the  land  in  the  following  proportions:  Stanfell, 
two-fifteenths;  T.  Faulkner,  two-fifteenths;  Henry  Tve,  two- 
fifteenths;  W.  J.  Campbell,  two-fifteenths;  John  W.  T^aulkner, 
two-fifteenths  of  two-nfteenths;  Geo.  W.  Faulkner,  one-third  of 
two-fifteenths;  Geo.  B.  Herndon  one-third  of  the  whole;  and 
that  they  were  to  be  bound  to  the  appellant  for  the  price  in  that 
proportion,  to  which  he  a$;reed.  This  agreement  was  in  writing, 
which  was  made  on  the  occasion  of  the  making  of  the  deed  and 
note. 

Geo.  B.  Herndon  and  Henry  Tye  swear  positively  that  the 
agreement  waH  as  above  indicaed  with  the  appellee  in  reference 
to  their  liabiliy  for  the  price. 

The  appellee,  on  the  other  hand,  swears  that  it  was  his  under- 
standings: from  Geo.  B.  Herndon,  with  whom  he  made  the  con- 
tract the  day  before,  that  all  of  the  appellants  were  to  be  jointly 
bound  for  the  whole  amount  of  the  purchase  money,  and  that  the 
deed  was  made  to  Stanfell,  and  the  note  executed  by  him  as  a 
matter  of  convenience  only. 

Now  we  have  Herndon  and  Tj^e  swearing  positivley  that  such 
was  not  the  agreement,  and  the  writing  they  produce  as  having 
l)een  made  on  the  occasion  of  the  making  of  the  deed,  and  to 
which  they  say  the  appellee  consented,  corroborates  their  under- 
standing of  the  matter. 

The  appellee  says:  *'I  do  not  know  that  all  the  appellants  did 
individually  say  that  they  would  pay  me  the  $2,500.  They 
were  all  present  at  the  time  the  deed  was  made  except  W.  J. 
Campbell.  I  do  not  think  that  all  of  them  that  were  present 
spoke  and  said  they  would  pay  me  the  $2,600.'* 

It  will  be  seen  that  the  appellee  gives  his  understanding 
merely  of  what  the  contract  was.  He  is  not  certain,  but  the  other 
two  witnesses  state  positively  what  it  was,  and  the  agreement 
among  themselves,  made  at  the  time  the  appellee  made  the  deed 
to  them,  corroborates  their  recollection  of  the  matter. 

We  think  that  the  weight  of  the  evidence  upon  the  subject  of 
the  appellants'  being  bound  to  the  appellee  in  proportion  to  their 
respective  interests,  is  with  the  appellants,  and  the  court'should 
have  so  adjudged.  Taking  that  view  of  the  case,  there  can  be  no 
question  as  to  the  statute  of  frauds,  for  the  appellants  agree  that 
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they  held  their  respective  interegts  in  the  land  by  a  writing,  and 
that  they  were  to  pay  the  appellee  for  it  in  proportion  to  their 
respective  interests. 

Tne  judgment  is  reversed,  with  directions  to  sell  as  mudh  of 
the  land  as  will  pay  the  debt,  interest  and  costs;  and  if  the  land 
be  insufficient  for  that  purpose,  then  to  give  Judgment  against 
the  appellants  for  the  balance  in  proportion  to  their  respective 
Interests  in  the  laud. 


CITY  OF  LOUISVILLE  v.  MULDOON,  Ac. 

(Filed  June  10,  1893.) 

1.  Contract  for  oonstruotion  of  street — Afrreement  to  ke(>p  in  repair— Ke- 
tentinn  of  part  of  ooHt  of  work  afl  seourlry— Where  a  nootractor  undertook  by 
"contraot  whb  a  oity  to  oonRtrnct  an  asphalt  pavement,  and  to  keep  it  In  re- 
pair for  a  term  of  flvn  years  from  the  couipletion  of  the  work,  the  oity  to 
retain  10  per  cent,  of  the  oost  as  seoarity  fcir  the  performance  of  the  contract 
to  keep  the  street  in  repair.  In  an  aoti-tn  broufrht  at  the  end  of  the  five  years 
1)y  persons  who  had  succeeded  hy  purchase  to  the  rights  of  the  orifflnal  con- 
tractor, seekinsr  to  recnyer  of  the  city  the  10  per  cent  ret-ained.  It  was  eseen- 
tlal  to  the  plaintiffs'  cause  of  HccldU  that  th*«y  should  allege  that  the  street 
was  kept  in  repair  as  covenanted  hy  the  oriffinal  contractor.  It  was  not 
vutficient  for  them  to  allese  than  they  were  without  knowledge  or  informa- 
tion sufficient  to  form  a  lielief  as  to  that  matter,  or  that  it  was  either  kept 
In  repair  or  was  not  kept  in  repair,  and  that  they  did  not  know  which  was 
\rue. 

2.  Same— Parties  to  action— A  company  which  covenanted  with  plaintiffs 
to  keep  the  street  in  repair  was  Improperly  jnlned  as  a  defendant,  there 
being  no  contract  between  thatcompany  and  the  ciry. 

8.  Transfer  of  suits— If  there  had  been  an  issue  made  by  the  pleadings  con- 
T)eming  the  fact  of  the  original  contract  or  having  kept  the  street  in  repair, 
it  would  have  been  the  duty  of  the  chancellor,  upon  motion,  to  transfer  the 
motion  for  trial  by  jury. 

H.  S.  Barker  for  appellant. 

T.  L.  Burnett  and  Bainett,  Miller  &  Barnett  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1888  T.  P.  ShankK,  principal,  and  M.  Muldoon  and  J.  L. 
Bmyser,  sureties,  mad^f  a  contract  with  tlie  city  of  Louisville  for 
^reconstruction  of  Third  street  by  laying  an  asphalt  pavement 
from  Kentucky  street  to  8hipp  avenue,  at  a  price  per  yard  fixed 
and  payable  upon  monthly  estimates  during  progress  of  the  work, 
whicn  was  to  be  done  according  to  plans  and  specifications  of  the 
«itv  engineer,  made  part  of  the  contract. 

One  clause  of  the  specifications  is  as  follows:  *'Good  and  suffl- 
tsient  bond  to  the  city  of  Louisville,  in  a  penal  sum  equal  to  the 
estimated  amount  of  the  contract,  with  sureties  to  be  approved 
by  the  mayor,  v^ill  be  required  from  all  contractors,  guaranteeing 
that  their  contracts  will  be  strictly  and  faithfully  performed  to 
tbe  satisfaction  of  and  acceptance  by  the  mayor;  and  that  the 
tsontractors  will  keep  new  pavements  or  other  new  works  in  re- 
pair, for  a  term  of  five  years  from  the  date  of  the  completion  of 
their  contracts,  and  from  that  date  10  per  centum  of  the  cost  of 
b11  new  work  will  be  retained  as  an  additional  security  and  guar- 
«ntee  fund  to  keep  the  same  in  repair  for  said  term,  which  said 
per  centum  will  be  invested  in  registered  bonds  of  the  United 
States,  with  interest  thereon  paid  to  said  contractor.'' 
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February  11,  1890,  M.  Muldoon,  Theodore  Harris  and  J.  L. 
Smyser  brought  this  aotion  in  equity  against  the  city  of  Louis* 
ville,  T.  P.  Shanks,  the  Barber  Asphalt  Go.  and  the  Louisville 
Banking  Co. 

It  is  stated  in  the  petition  that  soon  after  the  contract  was 
made  the  firm  of  T.  P.  Shanks  A;  Go.  was  formed,  composed  of 
Shanks,  Muldoon  &  Symser,  for  the  purpose  of  carrying  out  the 
contract  in  question,  Harris  very  soon  becoming  also  a  partner; 
and  that  August  11,  1883,  the  work  of  reconstructing  said  street 
was  completed  by  the  firm,  accepted  by  the  city  of  Louisville, 
and  final  estimate  of  the  cost  thereof  made  by  the  city  engineer 
and  paid. 

It  IS  further  stated  that  prior  to  commencement  of  this  action 
the  three  plaintidffs  purchased.  th&  Interest  of  T.  P.  Shanks  and 
thereby  became  equitable  owners  of  the  10  per  centum  retained 
by  the  city  of  LouisivDe. 

In  respect  to  the  covenant  of  T.  P.  Shanks  and  his  sureties, 
Muldoon  and  Smyser,  to  keep  said  street  in  repair  for  the  period 
of  five  years  from  August  11,  1883,  when  the  work  of  reconstrue* 
tion  was  completed,  it  is  stated  that  about  1887  the  firm  of  T.  P. 
Shanks  <&  Co.  sold  its  plant  and  machinery  to  the  Barber  Asphalt 
Co.,  which  undertook  and  agreed  to  keep  in  good  order  and  re- 
pair the  street  for  the  remainder  of  the  term  of  five  years,  and  to 
save  the  plaintiffs  and  Shanks  harmless  of  damages  arising  from 
said  covenant    to  the  city  of  Louisville;  and  that  the  Barber  As- 

Fihalt   Co.  at  once   took  charge  of  that  part  of  Third   street  and 
ts  repairs,  of   which  said  city,  through   its  chief  engineer,  was 
duly  informed. 

An  allegation  in  the  petition  that  the  Barber  Asphalt  Co.  did 
make  some  repairs  on  said  street  under  direction  of  the  city  en- 
gineer and  agents,  is  followed  by  this  statement:  '*But  whether 
said  Barber  Asphalt  Go.  did  keep  said  pavement  in  good  order 
and  repair  until  the  21st  day  of  .August,  1889,  as  the  said  Shanka 
had  been  by  his  contract  bound  to  do,  plaintiffs  do  not  know. 
It  is  either  true  that  said  Barber  Asphalt  Co.  did  so  keep  the 
same  in  good  order  and  repair,  or  that  it  did  not;  whether  it  did 
or  not  plaintiffs  do  not  know.  If  so  kept  in  good  order  and  repair^ 
then  plaintiffs  are  entitled  to  the  whole  retained  percentage, with 
interest;  and  if  not,  then  plaintiffs  are  entitled  to  and  ask  Judg- 
ment against  said  Barber  Asphalt  Co.  for  any  sum  that  said  city 
may  show  itself  entitled  to  longer  retain  of  said  percentage. 

In  another  part  of  the  petition  they  pray  judgment  directly 
against  the  city  of  Louisville  for  amount  of  the  seveial  install- 
ments of  interest  that  accrued  on  the  bonds  mentioned  and  inter- 
est on  each  installment,  or  equivalent  thereof,  in  case  the  fund 
was  not  invested  in  bonds;  also  for  $9,89(5.56.  being  10  per  cent, 
of  the  estimated  cost  of  reconstructing  the  street  and  interest 
tljereon  from  March  1,  1HS9.  The  Barber  Asphalt  Co.  and  the  city 
of  Louisville  each  filed  a  areneral  demurrer  to  the  petition, which 
was  overruled  as  to  both. 

Thereupon  the  Barber  Asphalt  Co.  filed  an  answer,  alleging 
perlornianee  of  its  contract  wli  h  T.  P.  Slianks  AT  Co.,  and  pray- 
ing simply  for  dismissal  of    the  action  as  to  it. 

The  cilv  of  Louisvilh*  filed  its  answer,  in  which  it  is  averred 
that  neither  T.  P.  Siianks,  the  firm  of  T.  P.  Shanks  &  Co.,  the 
Barber  A^phnlt  C-o.,  nor  any  other  person,  kept  the  street  in  good 
order  and  rt^pair  durin^^  the  period  mentioned;  but  that  it  was, 
a  lou^  time  prior  to  Auj2:ust28.  18J-9,  allowed  to  fall  into  decay 
auii  ruin,  and  hecoiiui  almost  impassable,  so  that  it  will  require 
at  least  $12,000  to  put  it  in  that  state  of  repair  T.  P.  Shanks  and 
his  sureties   covenanted    to    keep   it  in  during   said   term  of   five 
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years,  and  making  its  answer  a  counterclaim  against  Muldoon 
and  Smyser,  and  cross  petition  against  Slianks,  it  prayed  judg- 
ment for  $12,000  in  damages  and  dismissal  of  the  petition. 

To  that  answer  the  plaintiffs  replied  merely  that  they  did  not 
know  or  have  sufficient  information  to  form  a  belief  whether  the 
street  had  been  kept  in  good  order  and  repair;  but  Shanks  ans-^ 
wered  the  cross  petition,  denying  the  allegations  thereof. 

Afterward,  the  city  of  Louisville  moved  for  submission  of  the. 
case  to  a  Jury  for  trial,  but  the  chancellor  overruled  that  motion; 
and  on  final  hearing  rendered  judgment  against  the  cityof  Louis- 
ville for  amount  claimed  in  the  petition,  at  the  same  time  dis- 
missing the  counterclaim  and  cross  petition,  and  also  the  action 
as  to -the  Barber  AOTjbalt  Co.  -No  Judgment  was  rendered  for  or 
ascainst  the  Loiiisville  Banking  Co.,  nor  does  it  appear  to  have 
any  interest  in  the  case. 

The-first  questtonwe  will  consider  is  whether  faet»  sufficient  to. 
constitute  a  cause  of  action  against  the  city  of  Louisville  are> 
stated  in  the  petition. 

Whether   the  street  was   reconstructed  as  required   by  the  con- 
tract does  not  appear  to  have  been  put  in  issue  by  the  answer  of~ 
the  city  of  Louisville   filed,  nor  do  we   think  it  is  now  an  open 
question,  for  as  that  work  was  completed  and  final  estimate  of^ 
cost  made  and   paid   without  objection,  it  must  be  regarded  as. 
having  been  accepted.  But,  besides  the  agreement  to  reconstruct 
the  street.  Shanks  and  his   sureties,  Muldoon  and  Smyser,  cove-, 
nanted  to  keep  it  in  repair  for  five  years,  and  according  to  terms 
of  the  contract  the  city  of  Louisville  had  the  right  and  did  retain 
10  per  cent,  of  the  estimated   cost  of  reconstruction,  in   the  lan- 
guage used,''as  an  additional Pecnrity  and  guarantee  fund  to  keepi. 
the  same  in  repair  for  said  term.'^ 

That  undertaking  was  made  entirely  distinct  from  the  contract 
for  reconstructing  the  street,  which  had  necessarily  to  be  com- 
pleted and  ended  before  the  period  of  five  years  commenced;  ard 
It  is  clear  a  full,  not  partial,  performance  of  it  was  intended  by- 
the  parties  to  be  a  condition  precedent  of  Shanks*  right  to  de- 
mand and  recover  the  10  per  centum  at  the  end  of  five  years.. 
Otherwise,  retention  of  the  fund  by  the  city  of  Louisville  for  five 
years  would  have  been  without  any  use  or  purpose  whatever. 

Such  conditions  ia  .contracts  about  public  works  are  not  un- 
usual or  unreasonable;  in  fact  they  are  inmost  cases  necessary  to. 
secure  full  and  faithful  performance  by  contractors  of  their  under- 
takings. Here  the  city  of  Louisville  was  goins:  to  make  the  exper- 
iment of  constructing  an  asphalt  pavement,  about  which  neither 
the  city  engineer  nor  the  contractor  appear  to  have  had  any 
practical  knowledge.  The  work  was  to  be  very  expensive,  cost- 
ing nearly  $100,000,  and  in  case  the  pavement  proved  insufficient 
for  the  purpose  intended,  by  rea.s:)n  of  jeitlier  defective  construc- 
tion or  failure  to  keep  in  repair,  loss  to  the  city  would  be  great 
and  possibly  total;  lor,  as  shown  by  the  evidence,  if  cracks  and 
holes  in  such  pavement  are  not  immediately  and  eftectively  re- 
paired, rapid  disintegration  and  decay  begins,  and  before  long  a 
great  outlay  will  be  required  to  restore  tlie  street  to  a  state  fit 
lor  use. 

If  then,  as  we  think  is  unquestionable,  the  right  to  demand  and 
recover  the  10  per  centum  was  intended  i)y  the  parties  to  depend 
upon  tShanks*  having  kept  or  caused  kept  the  street  in  repair  dur- 
ing the  period  mentioned,  it  results  that  an  allegation  that  condi- 
tion was  performed  would  have  been  indispensable  in  order  to. 
constitute  a  cause  of  action  therefor  against  the  city  of  Louisville, 
he  being  the  plaintiff;   and,  if  so,  we  do  not  see  by  what  process 
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«aoh  allegation  by  the  plaintiffs   in  this   case  can  be   dispensed 

with,  for  the  right  to  Shanks*  interest  in  the  fund  sued  for  was 

aoquired   by  them   subject  to  all   the    conditions  prescribed   in 

^he  contract.    Indeed  two  of  them  were  parties  to  that  contract, 

'«nd  the   other  being  a  member  of  the  firm  of  T.  P.  Shanks  &  Go. 

'had  full  notice  of  the  nature  of  it. 

It  is  not  allej^ed   by  plaintiffs  in    their  petition   that  condition 

was  complied  with  by  Shanks  or  any  person  for  him ;  nor  do  they, 

in  their  reply,  deny  the  statement  made  by  the  city  of  Louisville 

in  its  answer  that  he  had  failed  to  comply  with  it,  their  allegation 

being  simply  want  of  knowledge  or  sufficient  information  to  form 

a  belief  concerning  that  matter.      But  the  presumption  is  they 

"^did  know  whether  the  street  had   been  kept  in  repair,  for  it  was 

the  contract  duty  of  two  of  them  and  interest  of  the  other  to  have 

<it  done;  and^  consequently,  their  reply  must  be  regarded  a  mere 
evasion,  not  tolerated  by  the  Civil  Code. 

Section  114  makes  it  the  duty  of  the  court,  upon  or  without  mo- 
tion, to  compel  parties  before   trial  to  form  a  material  issue  con- 
^cerning  each  cause  of  controversy;   and  for  that  purpose  they,  or 
'-  the  one  in  fault,  may  be  required  to  reform  his  or  their  pleading. 

But   we   have   the  case   here  of   plaintiffs   recovering  judgment 
<affainst  a  defendant  without  alleging  in  their  petition  existenoe 
xii   the   material  and   only  fact   upon  which   their  action   can  be 
maintained,  and  actually  evading  an  issue  concerning   that  fact 
when  tendered  in  defendant's  answer. 

It  is  true  Shanks  denied  he  failed  to  keep  the  street  in  repair; 
but  he  is  not  a  party  plaintiff  in  this  action,  nor  has  he  anv  in- 
•terest  in  the  fund  sued  for,  bein{^  merely  defendant  to  the  cross- 
petition  and  interested  in  defeating:  reovery  by  the  city  of  Louis- 
ville of  damages  in  excess  of  the  10  per  centum. 

It  is,  however,  contended  that  the' judgment  of  the  chancellor, 
being  supported  by  evidence  bearing  upon  the  main  question, 
was  authorized  by  subsection  4,  section  113,  Civil  Code,  which 
-provides  that  *'a  party  may  allege  alternativelv  the  existence  of 
*t>ne  or  another  fact,  if  he  states  that  one  of  them  is  true,  and  that 
^e  does  not  know  which  of  them  is  true.** 

That  section  has  no  application  to  this  case,  because  there  are 
•not  here  two  facts  upon  one  or  other  of  which  plaintiffs  may  al- 
ternatively base  their  right  of  action,  but  only  one,  that  is  the 
■fact  that  Shanks  kept  or  caused  kept  the  street  in  repair  for  five 
years  from  August  23,  1884,  as  he  covenanted  to  do;  and  in  order 
-to  maintain  their  action,  it  is  necessary  for  them  to  allege  and 
prove  that  fact.  But  the  petition  does  not  contain  such  allega- 
tion, nor  have  plaintiffs  really  alleged,  alternatively  or  otherwise, 
'<3Xistence  of  any  fact  at  all;  but  they  simply  say  that  **it  is  either 
•a  fact  or  not  a  fact  that  (he  Barber  Asphalt  Co.  kept  the  street  in 
repair;  whether  it  did  or  did  not  they  do  not  know. "  And  it  was 
'evidently  their  purpose  to  avoid  stating  whether  the  street  was 
kept  in  repair,  because  if  they  had  doile  so  they  would  have  been 
without  a  cause  of  action  against  either  i.he  Barber  Asphaalt  Co. 
•^nd  the  city  of  Louisville;  but  there  was  no  contract  relation  be- 
tween the  Barber  Asphalt  Co.  and  the  city  of  Louisville,  and 
they  were,  theiefore,  improperly  joined  as  defendants. 

If  there  had  been  an  issue  made  by  the  pleadings  conncerning 
» .  ^the  fact  of  Shanks  having  kept  the  street  in  repair,  it  would  have 
^  been  the  duty  of  the  chancellor,  upon  motion,  to  transfer  the  ac- 

tion for  trial  by  jury;    but  it  has   never  been  in  a    state  for  trial, 
except  of  the  general  demurrer,  which  was  improperly  overruled. 
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xnuoh  less  for  judgment  in  favor  of  the  plaintiffs  against  the  olty- 
of  LoiiisYlle. 

For  the  errors  indicated  the  judgment  is  reversed  and  cause  re^ 
manded  for  proceedings  consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


GREER  V.  CLERMONT  DISTILLING  AND  MILL  CO. 

Filed  May  81,  1898.    Appeal  from  KeDton   Chancery  Court.    Opiuion  of  the.. 

court  by  Judge  Barbour,  reverslDg. 

Consideration  for  guaranty— A  person  oan  not  be  held  liable  as  surety  or- 
goarantor  for  the  pre-existing  debt  of  another  when  neither  be  nor  the  prln« 
oipal  receives  any  Leneflt,  and  the  party  to  whom  the  promise  is  made  sus- 
tains no  detriment  or  ofaanKe  of  condition  by  reason  thereof. 

An  undertaking  to  save  a  person  harmless  on  account  of  a  liability  already- 
Incurred  by  him  by  accepting  drafts  for  another,  is  without  oonsideratioik, 
and  not  enforclble. 

Simmons  &  Simmons  for  appellant;  Chas.  H.  Fisk  for  appellee. 

HILSE'S  ADM'R  v.  HILSE'S  GD'N. 

Filed  May  31.  1893.    Appeal  from  Madison  Circuit  Court.    Opinion   of  the. 
court  by  Jud^e  Barbour,  reversing  on  original  and  affirming  on  cross  a]>- 
peal. 

1.  Guardian  of  husband  is  guardian  of  wife— Marriage  operates-  as  a  dis- 
charge of  the  guardianship  of  the  wife  then  existing,  and  if,  because  of  tbe^. 
infancy  of  the  husband,  he  can  not  take  upon  himself  the  management  of 
her  estate,  that  right  and  power  devolves  upon  his  guardian.    Therefore,  the. 
appointment  of  a  guardian  for  the  wife  is  a  mere  nullity. 

2.  Upon  marriage  the  husband  becomes  the  absolute  owner  of  al)  the  per- 
sonal estat-e  in  the  possession  of  the  wife,  and  is  invested  with  the  right  to 
the  use  of  her  real  estate  and  the  power  to  rent  it  and  receive  the  rents  tor 
not)  more  than  three  years  at  a  time.  And  where  the  husband  is  an  lnfant»^ 
his  guardian  has  tbe  same  powers  and  rights  as  to  the  wife's  estate  that  tbe- 
husband  would  have  had  if  he  had  been  an  adult. 

3.  Neither  husband  nor  guardian  can  encumber  wife's  land—It  is  the  duty 
of  tbe  husband  to  support  the  wife,  and  he  has  no  right,  either  himself  or> 
through  his  guardian,  to  make  her  real  estate  liable  for  what  he  or  his  guar- 
dian representing  him  has  expended  for  her  support  and  maintenance. 

One  who  was  appointed  guardian  for  both  husband  and  wife  (the  husband. 
having  no  estate  except  that  which  came  to  him  by  virtue  of  the  marriage) 
was  allowed  for  expenditures  and  for  his  services  an  amount  which   oon- 
snmed  all  the  estate  which  had  come  to  his  hands  as  guardian,  leaving  the 
estate  of  the  'wards  indebted  to  him  in  a  sum  which  the  court  ordered  the 
administrator  of  the  wife  to  payout  of  any  assets  he  might  have  in  his  handft. 
u  administrator.    Held— That  this  was  error,  as  tbe  judgment  can  only  be 
enforced  by  subjecting  the  wife's  land,  which  neither  the  husband  nor  hia. 
guardian  had  any  right  to  encumber,  the  appointment  of  a  guardian  for  th». 
wife  being  a  nullity. 

A.  R.  Bnruam  for  appelllant ;  Smith  &  Mobberly  for  appellee. 
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KIRBY.  &o.  V.  BUNCH. 

"Filed  September  18,  1898.    Appeal  from  Warren  Girouit  Court.    Opinion  of 

the  court  by  PreBlding  Judtre  Brent,  affirming. 

1.  Sale  of  personal  property  without  delivery  of  possession— The  statute 
which  provides  that  a  sale  of  personal  property  shall  be  void  as  to  creditors 
unless  the  actual  possession  in  good  faith  accompanies  the  same,  does  not 
apply  where  there  is  a  delivery  of  possession  at  any  time  previous  to  the 
creditor's  obtaining  a  lien  by  process.  The  sale  is  completed  as  to  every- 
body when  the  delivery  is  made. 

9.  Modification  of  instructions  after  submission  of  case— While  the  altera- 
tion or  modification  of  instructions  after  the  submission  of  a  case  to  the  jury 
should,  if  possible,  be  avoided,  it  is  not  ground  for  a  reversal. 

John  M.  Williams  and  Edward  W.  Hines  for  appellants;  Galloway  & 
"Gaines  for  appellee. 

NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO.  v.  HOLLAND. 

Filed  September  18,  1808.    Appeal  from  Hardin  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Brent,  reversing. 

Killing  of  stock  on  railroad  track— Presumption  of  negligence  overcome- 
In  this  action  against  a  railroad  company  to  recover  damages  for  the  killing 
t)f  plaintiff's  horse  through  the  alleged  negligence  of  d«*fendant's  servants  In 

tsbarge  of  one  of  its  trains,  a  verdict  for  plaintiff  was  flagrantly  against  the 
evidence,  the  statutory  preaumptinn  of  npglisenoe  being  overcome. 

C.  H.  Dorhy.  John  C.  Gates  and  W.  S.  Chelf  for  appellant;  Thomas  H. 
Hines  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  HOSKINS. 

Filed  September  18,  1898.    Appeal  from  Bullitt  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

1.  Joinder  of  actions— A  cause  of  action  against  a  railroad  company  grow- 
ing out  of  the  unlawful  entry  upon  and  hauling  over  plaintiff's  land,  and  a 
tsause  of  action  against  the  same  company  for  the  damages  caused  by  the 
filling  of  a  ditch  and  the  consequent  obi^truction  of  the  natural  flow. of  the 
water,  were  jolnable  under  section  8:{  of  the  Civil  Code. 

S.  ContinuHTice— The  court  having  granted  defendant  one  continuance  on 
account  of  the  absence  of  its  witnesses,  properly  refused  to  grant  it  a  second 
continuance  asked  upon  that  ground,  tlie  affidavit  as  to  what  the  absent 
witnesses  would  state  being  read  as  their  deposition. 

8.  Sending  jury  to  view  premises— The  court  did  not  abiise  its  discretion 

in  refusing  to  order  the  jury  to  be  conducted  to  the  land,  which  was  twelve 
miles  from  the  place  of  trial,  there  Iteing  nothing  so  unusual  or  peculiar  in 
the  nature  of  the  case  or  to  require  it. 

Charles  Carroll  and  Wm.  R.  Thompson  for  appellant;  Fairleigh  &  Straus 
for  appellee. 

TODD  v.  MARTIN. 

Filed  September   13,  1893.     Appeal    from    Powell   Court   of   Common  Pleas. 

Opinion  of  the  court  by  Judge  Bnrbonr,  reversing. 

Use  of  deposition  in  ordinary  action— Witness  presumed  to  be  unable  from 
infirmity  to  attend  court— The  plnintlflf  in  this  ordinary  action,  who  lived 
within  twenty  miles  of  place  of  trial,  having  given  his  deposition  more  than 
fotir  years  before  the  trial,  in  which  he  stated  that  he  was  over  sixty  years 
of  ttSTH,  was  aHlicted  with  stricture  of  the  bladder,  had  to  use  an  instrument, 
and  had  not  bnen  on  horseback  for  more  thnn  three  years,  the  court  should. 
considorint:  the  age  of  T)l.»intifT,  thn  oharacrer  of  the  disease  and  the  lensth 
of  tiiM«'  he  had  l)e»'n  afllicted.  have  pivsmned.  in  tht^  absence  of  any  evidence, 
that  he  was  still   siideriuK  from    the  alTliction  under  which  he  was  laboring 
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when  he  gave  his  deposition,  and  should  have  permitted  the  deposition  to  be 
Kad  without  requiring  proof  that  he  was  still  "unable  to  attend  from  In- 
flrmity." 
J.  B.  White  for  appellant;  Wood  &  Day  for  appellee. 

MIDDLETON  v.  DAVIS,  &o. 

Filed  September  18,  1808.    Appeal  from  Btirren  Glrouit  Court.    Opinion   of 

the  court  by  Judge  Yost,  affirming. 

Judioial  sales— Advertisement— Upon  a  trial  of  exceptions  to  a  commis- 
sioner's report  of  sale  of  land  upon  the  ground  that  a  notice  was  not  posted 
at  the  nearest  town  as  required  by  the  judgment,  the  commissioner  having 
testified  positively  that  he  posted  the  notice,  this  court  can  not  say  that  the 
lower  court  erred  in  overruling  the  exceptions. 

Thomas  H.  Hlnes  and  Jones  &  Jones  for  appellant;  W.  L.  Porter  and  G. 
M.  Bohannan  for  appellees. 

BLACKBURN  v.  COMMONWEALTH. 

Filed  September  IB,  1898.    Appeal  from  Harlan  Circuit  Court.    Opinion   of 

the  court  by  Judge  Yost,  affirming. 

1.  Repeal  of  statute— The  special  liquor  law  for  Harlan  oornty,  approved 
February  9.  1884,  was  not  repealed  by  either  the  revenue  and  taxation  law  or 
the  local  option  law  of  189S. 

S.  Indictment— Where  an  Indictment  under  that  law  specifically  set  out 
the  acts  necessary  to  constitute  the  offense  charged,  following  the  words  of 
the  statute  so  closely  as  to  enable  the  court  to  readily  see  under  what  statute 
It  was  framed,  the  mere  fact  that  the  indictment  recited  that  the  act  was 
approved  February  19,  1884,  instead  of  February  9,  1884,  was  immaterial  and 
did  not  render  the  indictment  insufficient. 

Forrester  &  Forrester  for  appellant;  W.  J.  Hendrick  for  appellee. 

LITTLE  V.  COMMONWEALTH. 

Filed  September  20,  1893.     Appeal  from  Pike  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Brent,  affirming. 

Indictment— Arrest  of  judgment— If  an  indictment  shows  that  a  public 
offense  has  been  committed  by  the  accused  within  the  jurisdiction  of  the 
tjoart,  the  judgment  will  not  be  arrested,  although  the  alleged  offense  may 
be  so  defectively  stated  as  to  make  the  indictment  bad  on  demurrer. 

An  indictment  for  assault  and  battery,  which  charged  that  the  defendant 
on  a  certain  day,"in  the.oounty  and  circuit  aforesaid,  did  un lawfully  assault, 
beat  and  bruise"  a  person  named,  stated  a  public  offense  within  the  juris- 
diction of  the  court. 

Auxier  &  Auxier  for  appellant;  W.  J.  Hendrick  for  appellee. 

FESSLER  V.  DRESMAN. 

Filed  September  2(i,  1893.     Appeal  from  Kenton  Chancery  Court.    Opinion 

of  the  court  by  Judge  Yost,  i*eversing. 

A  promise  to  answer  for  the  debt  of  another,  if  made  to  the  creditor,  is 
within  the  statute  of  frauds,  if  the  original  debtor  remains  b(tund  and  there 
is  no  new  consideration. 

Applying  these  rules  to  the  verbal  promise  relied  on  in  the  case  at  bar,  it 

is  within  the  statute  and  can  not  be  enforced. 
Orlando  P.  Schmidt  for  appellant;  D.  A.  Glenn  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  JENKINS. 

Filed  Sept-ember  20.  1893.     Appeal  fro;n  Bullitt  Circuit  Court.     Opinion   of 
ihe  court  by  Judge  Yost,  affirming. 
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1.  Railroads— Putting  passenger  off  at  wrong  station— A  passenger  on  a 
railroad  train  has  the  right  to  rely  upon  the  information  given  by  a  oon-^ 
ductor  or  brakeman  upon  the  train  that  it  has  reached  the  station  to  whioh 
he  is  destined,  and  if,  relying  upon  such  information,  he  leaves  the  train  at 
that  plaoe,  and  it  proves  not  to  be  the  station  he  was  informed  it  was.  the 
company  is  liable  for  all  the  proximate  damages  which  may  ensue  there* 
from. 

9.  Same— Excessive  verdict— As  plaintiff,  by  being  put  off  of  one  of  de- 
fendant's trains  at  the  wrong  station,  was  compelled  to  walk  alone  and  carry 
her  baggage  a  distance  of  over  a  mile  through   the  country,  a  verdict  in  her 

favor  for  $260  was  not  excessive,  taking  into  consideration  the  carelessness 
of  the  brakeman  in  calling  the  wrong  station  and  his  reckless  indifference 
in  neglecting,  upon  his  error,  to  stop  the  train  and  carry  tiie  plaintiff  on  to 
her  destination. 

Charles  Carroll  and  William  R.  Thompson  for  appellant;  Ben  Chapese 
and  C.  P.  Davis  for  appellee. 

LAMBERT  v.  HICKS. 

Filed  September  SO,  1898.    Appeal  from  Henderson  Circuit  (]ourt.     Opinion 

of  the  court  by  Judge  Yost,  reversing. 

New  trial— Newly  discovered  evidence— In  this  action  to  recover  the  alleged 
value  of  services  rendered  by  plaintiff  in  the  conduct  and  management  of 
defendant's  tobacco  business,  in  which  the  defense  was  that  plaintiff  was  to 
receive  as  compensation  for  his  services  one  fourth  of  thn  net  profits  of  the 
business,  and  that  instead  of  realizing  any  profit  a  loss  was  sustained,  thera 
having  been  a  verdict  for  plaintiff,  the  court  should  have  granted  defendant 
a  new  trial  upon  the  ground  of  ne^ly- discovered  evidence,  a  witness  having 
been  discovered  since  the  trial  who  will  testify  as  to  a  conversation  with 
plaintiff  in  whioh  be  admitted  that  he  was  to  share  the  profits  of  the  busi- 
ness for  his  services.  This  evidence  would  have  a  preponderating  influenoe^ 
upon  another  trial,  and  it  can  not  be  called  cumulative,  as  it  refers  solely 
to  statements  made  by  plaintiff  which  were  not  in  evidence  on  the  former 
trial.  Nor  can  it  be  said,  in  view  of  the  short  time  that  elapsed  between  the 
filing  of  the  petition  and  the  trial,  that  defendant  failed  to  use  due  diligence 
merely  because  he  failed  to  learn  before  the  trial  what  this  witness  knew 
about  the  case,  the  suit  having  been  instituted  in  the  Henderson  Circuit 
Court  September  8, 1891,  and  the  trial  had  on  the  SOth  day  of  October  follow- 
ing, the  newly-discovered  witness  living  durins  this  time  in  Frankfort,  Ky. 

C.  C.  Ball  and  J.  L.  Dorsey  for  appellant;  M.  Merritt  for  appellee. 

ROBERTSON  v.  MOORE,  &c. 

Filed  Septmbeer  SO,  1898.    Appeal  from  Crittenden  Circuit  Court.     Opinion 

of  the  court  by  Presiding  Judge  Brent,  afiSmiing. 

Local  option— Mandamus  to  compel  comparing  board  to  purge  poU-booka 
—In  these  proceedings  by  mandamus  and  injunction  to  have  the  comparing 
board  of  a  local  option  election  to  purge  the  poll- books  of  alleged  illegal 
votes  and  to  prevent  the  result  of  the  vote  being  spread  on  the  record  until 
this  was  done,  the  trial  court  having  ordered  the  board  to  examine  the  poll- 
books  and  purge  them  of  illegal  votes  if  they  determined  there  were  any 
cast,  seven  days  from  the  making  of  the  order  was  not  apparently  too  early 
a  date  to  fix  for  the  meeting  of  the  board; and  the  board  having  met  at  that 

time,  compared  the  vote  and  rejKirted  its  action  to  the  court  without  any 
exception  being  taken  to  the  report,  plaintiffs  can  not  now  complain  that 
the  time  for  ttie  meeting  of  the  board  was  fixed  too  soon.  If,  when  the 
board  met,  the  plaintiffs,  for  any  good  reason,  were  not  ready  to  present, 
their  side  of  the  matter  and  wanted  further  time,  they  should  have  applied 
to  the  comparing  board. 

Nunn  &  Cruoe  and  James  &  Moore  for  appellant;  Blue  &  Blue  for  appel*. 
lees. 
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SHORT,  Ac.  V.  TERRY,  SR.,  &c. 
(Filed  June  10,  1893--Not  to  be  reported.) 

1.  Deeds— Estate  tail— A  conveyance  to  C.  "and  the  heirs  of  hep  body  " 
with  covenant  of  warranty  to  C.  **and  the  heirs  of  her  body/'  creates  in  C. 
what  wonld  have  been  at  common  law  an  estate  tail,  which  by  our  statute 
is  converted  into  a  fee  simple. 

3.  Parol  testimony  to  show  grantor's  intention— The  conveyance  itself 
must  determine  whether  the  grantor  intended  to  convey  a  life  estate  or  an 
estate  tall,  and  evidence  aliunde  of  an  intention  to  convey  a  life  estate  only 
will  not  be  beard  to  control  the  language  of  the  deed. 

W.  L.  Hurst  and  D.  B.  Bedwine  for  appellants. 

J.  P.  Oillum,  C.  O.  Cardwell  and  J.  M.  Sebastian  for  appellees. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Benjiett. 

Thomas  Johnson,  in  1867,  conveyed  by  deed  to  his  daughter, 
Patsy  Coiubs,  a  traot  of  land. 

The  conveyancing  clause  is:  *'I,  Thomas  Johnson,  have  this 
day  sold  unto  Patsy  Combs  and  the  heirs  of  her  body  the  follow- 
ing boundary  of  land"  (desciibes  it).  The  covenant  of  warranty 
warrants  the  title  to  '* Patsy  Combs  and  the  heirs  of    her  body.'* 

Patsy  Combs  in  her  lifetime  having  sold  the  land  to  one  of  her 
sons,  the  appellants,  the  other  children  of  said  Patsy  bring  this 
action  to  recover  their  interest  in  said  land  upon  tli«  ground  that 
Patsy  Combs  took  only  a  life  estate  under  said  deed,  remainder 
to  her  children. 

It  has  been  held  by  this  court  time  and  again  that  a  convey- 
ance to  a  person  and  the  heirs  of  his  body  would,  at  common 
law,  create  an  estate  tail,  and  that  such  an  estate,  by  chapter 
63,  article  1,  section  8,  General  Statutes,  is  ccmverted  into  an 
estate  In  fee  simple.     But    the   appellants    contend  that  grantor 

vol.  15— -16 
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int-ended,  by  the  language  used,  to  convey  to  the  grantee  a  life 
estate  only,  remainder  to  her  children.  Such  intention  does  not 
appear  from  the  deed  itself.  The  language  used  in  former  times 
would  create  an  estate  tail,  which,  by  the  statute  referred  to,  is 
tdortverted  into  an  estate  in  fee. 

It  has  been  often  held  by  this  court  that  the  conveyance  itself 
must  determine  whether  or  not  the  grantor  intended  to  convey 
a  life  estate  or  an  estate  tail,  and  that  evidence,  aliunde,  of  an 
Intention  to  convey  a  life  estate  only  would  not  be  heard  to  con- 
trol the  language  of  the  deed.  (Mitchell  v.  Simpson,  88  Ky..  125, 
and  other  cases  that  might  be  cited  if  necessary.) 

The  fact  that  the  expression  "heirs  of  the  body''  is  repeated  in 
covenant  of  warranty  can  not  aid  the  appellants'  contention. 

Such  expression  is  only  a  repetition  of  what  had  already  been 
said,  and  added  nothing  to  the  meaning  of  said  expression,  nor 
did  it  change  its  intende^i  meaning. 

The  judgment  is  affirmed. 


SEBREE  v.  COLEMAN,  Ac. 
(Fifed  June  13,  1893— Not  to  be  reported.) 

1.  Liens— PartiiBS  to  action— In  these  consolidated  actions,  brought  for  en- 
foroement  of  >hMi»  on  land,  ic  i^as  error  to  direct  a  sale  before  all  holding 
liens  were  made  parties ;  and  the  error  was  not  cnred  by  a  proviso  in  the 
judgmenc  that  there  should  be  no  distribution  of  the  proceeds  of  sale  until 
this  should  lie  done. 

2.  Judicial  sales— Survey— It  being  necessary  to  survey  the  lands  in  order 
to  properly  identify  aud  describe  them,  the  survey  ought  to  have  been  mSEdB 
prior  to  judgment  of  sale.  It  was  not  sufficient  to  direct  in  the  Judgment 
that  the  oouiinissioner  make  and  file  survey  and  plats. 

3.  Same— Division  of  land— Enob  of  the  two  tracts  of  land  directed  to  be 
sold  ouffht,  if  f^usceptible  of  advantageous  division,  to  have  been  divided, 
and  sold  in  lots. 

J.  G.  B.  Sebree  for  appellant. 

Isham  G.  Hamilton  and  H.  P.  Montgomery  for  appellees. 

Appeal  from  Scott  Couit  of  Common  Plea?. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  appeal  by  the  defendant  from  a  judgment  rendered 
against  him  in  consolidated  actions  brought  for  enforcement  of 
liens  on  his  land. 

Section  692.  Civil  Code,  provides  that  **the  plaintiff,  in  an 
action  for  enforcing  a  lien  on  property,  shall  state  in  his  petition 
the  liens  held  thereon  by  others  making  them  defendants." 

It  is  stated  in  the  answer  of  defendant  and  also  in  the  judg- 
ment rendered  that  there  was  another  action  pending  in  the  same 
court  against  defendant,  in  which  one  Parker  was  seeking  to 
enforce  a  lien  on  a  portion  of  the  land  directed  to  be  sold  in  tlie 
consolidated  actions.  But  instead  of  causing  said  Parker  made 
a  defendant  prior  to  rendition  of  the  judgment  for  sale,  the 
court  directed  a  sale  of  the  land,  witli  a  proviso  there  should  be 
no  distribution  of  the  proceeds  of  sale  until  Parker  was  made  a 
party  to  the  consolidated  actions. 

It  seems  to  us,  according  to  proper  meaning  of  the  section 
quoted,  it  was  error  to  direct  a  sale  in  these  cases  before  all  hold- 
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ing  lienf^  were  made  parUes  and  given  an  opportunity  to  set  up 
their  demands  and  have  Judgment  of  ooart  aetermining  validity 
:aud  priority  of  tlie  respeotive  liens. 

By  the  judgment  the  commissioner  was  directed  to  have  each 
ot  the-  two  tracts  of  land  surveyed  and  the  survey  and  plats  filed 
in  the  action.  But  it  seems  to  us  if,  as  appears  to  be  the  case, 
it  was  necessary  to  survey  the  lands  in  order  to  properly  identi^fy 
and  describe  them,  it  ought  to  have  been  done  prior,  not  subse- 
quent to  judgment  of  sale.  Besides,  each  of  the  two  tracts 
ought,  if  susceptible  of  advantageous  division,  to  iiave  been  di- 
vided  and  sold   in  lots. 

For  the  reasons  indicated  the  judgment  is  overruled  and  cause 
remanded  for   further  proceedings   consistent  with    this  opinion. 


WILLIAMS'  EX'OR  v.  PETTIT,  Ac. 

(Filed  June  13,  1893— Not  to  be  reported.) 

JiHlgment  sustained  by  evidenoe— Id  this  action  in  which  a  creditor  seeks 
to  subject  his  debtor's  share  of  the  profits  of  a  venture  Id  which  the  debtor 
•and  tlefendant  were  jointly  interested,  the  evidence  fails  to  show  that  there 
'^ere  any  profits  after  reiixiburslDg  defendant  for  all  advances  made  by  him. 

Powers,  Atchison   &  Miller  and   H.  A.  Williams  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

On  a  former  appeal,  involving  the  construction  of  the  contract 
:set  up  by  the  present  appellant,  it  was  held  that  Price  volun- 
tarily quit  Pettit's  employment,  and  further  that  with  no  amount 
of  energy  could  the  profits  of  the  factory  have  been  sufficient  to 
•discharge  the  debts  of  the  firm  and  reimburse  Pettit  tne  amount 
advanced  by  him.    (Price  v.  Pettit,  MS.  opinion,  September,  1878.) 

Upon  a  return  of  that  case  and  its  dismissal  without  prejudice. 
Price  having  abandoned  the  country,  the  appellee,  Williams, 
^ho  was  his  creditor  and  the  owner  of  any  interest  Price  may 
have  had  in  the  Pettit  contract,  qualified  as  his  administrator 
upon  the  supposition  that  Price  was  dead  and  instituted  this 
action.  His  recovery  depends  on  whether  Pettit  has  been  reim- 
bursed for  allowances  made  by  him'  to  the  concern  out  of  the 
profits  of  the  stave  contracts  or  other  partnership  property,  and 
before  there  could  be  any  profits  the  debts,  aggregating  some 
|26,0OO,  must  have  been  paid. 

Towards  the  establishment  of  these  facts  the  appellant,  by 
his  proof,  makes  very  little  headway.  Price,  who  is  shown  to 
be  alive  and  at  Little  Rock,  Arkansas,  does  not  testify.  He  was 
the  only  person  besides  appellee  acquainted  with  the  transac- 
tions. The  appellee,  on  the  other  hand,  testifies  fully  as  to  all 
the  facts  and  shows  conclusively  a  state  of  case  upon  which 
neither  Price  nor  appellant,  claiming  through  him,  can  recover, 
-and  the  judgment  of  the  chancellor  to  that  effect  is  affirmed. 
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FRANCE'S  ADM'R  v.  L.  &  N.  R.  R.  CO. 

(Filed  June  13,  1898— Not  to  be  reported.) 

Railroads— Dnty  to  trespasserB  on  traok— A  railroad  \a  sot  bound  to  b<r 
apoD  tbe  lookout  for  trespassers  on  its  traok  at  places  wbere  it  bas  no  reasoik- 
to  believe  tbey  will  be,  and  when  snob  trespassers  are  discovered  it  is  not  an 
-act  of  negleot  for  those  in  obarxe  of  a  train  to  assume  that  tbey  will  leavfr 
tbe  track  so  as  to  permit  tbe  train  to  pass,  unless  tbe  trainmen  have  some- 
reason  to  believe  that  tbey  did  not  hear  or  see  tbe  approaching  train  or  will, 
not  quit  the  traok. 

H.  Helm  for  appellant. 

Wm.  Linriday  for  appellee. 

Appeal  from  Bell  Court  of. Common  Pleas. 

Opinion  of  tbe  court  by  Chief  Justice  Bennett. 

The  appellant  brought  this  action  to  recover  damages  from  tbe> 
appellee  for  killing  his  intestate,  Allen  France. 

It  appears  that  appellant's  intestate,  at  the  time  he  was  killed^ 
was  about  80  years  old;  that  he  and  his  wife  were  walking  ou 
the  end  of  appellee's  railroad  as  trespassers;  that  Mrs.  France- 
was  only  a  few  steps  behind  the  deceased;  that  she  heard  the 
whistle  blow  a  long  way  back ;  that  she  heard  the  train  coming- 
close  and  notified  her  husband  of  the  fact  and  he  said.,  "We  will 
get  to  that  little  *dug  out'  on  the  side  of  the  traok, ^^  which  was 
ten  or  twelve  steps  distant,  but  before  they  could  reach  the  place- 
ber  husband  was  struck  by  the  train  and  killed. 

It  has    been  often    decided    by  this  court  that   tbe  appellee  Ir. 

under  no  obligation  to  look  out  for  trespassers  at  places  that  the 
appellee  has  no  reason  to  believe  that  they  may  be,  and  that  the 
appellee  13  not  guilty  of  negligence  in  assuming  that  tbey  wilt 
quit  the  track  in  time  to  let  an  approaching  train  pass,  unless 
there  is  something  tending  to  show  that  those  in  charge  of  the 
train,  after  seeing  the  trespasser,  have  reason  to  believe  that  he 
does  not  hear  the  approach  of  the  train  or  will  not  quit  the  track; 
that  thoy  have  time  to  stop  the  train  afterwards  before  running 
over  him,  but  neglect  to  do  so.  There  is  no  evidence  tending  to- 
show  that  such  was  the  case  here. 
The  judgment  is  affirmed. 


IJOOEES,  Ac  V.  VARNON,  Ac. 
(Filed  June  18,  18i8— Not  to  be  reported.) 

1.  School  tax— When  election  concerning  may  be  held— Where  the  county 
judge  orders  an  election  to  determine  whether  a  certain  district  shall  pay 
an  annual  tax  to  raAintain  a  free  fsrraded  school  therein,  at  the  fame  term  of 
tbe  county  court  at  which  the  petition  praying  for  such  order  is  presented 
to  him  tbe  order  of  election  and  election  held  pursuant  thereto  are  invaUd, 
and  the  school  tax  thereby  attempted  to  be  Imposed  can  not  be  collected, 
since  the  act  of  May  4,  18b8,  empowers  the  county  judge  to  enter  the  order 
for  such  election  only  at  tbe  next  regular  term  after  be  receives  tbe  petition. 

2.  Same —Mandatory  provisions  concerning  school  tax  election— The  pro- 
vision of  said  act  directing  that  the  order  of  election  be  entered  at  the  next 
regular  term   of  the  court  after  the  petition  therefor  is  presented   to   the- 
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-^oanty  judge  ii  mandatory  and  not  merely  direotory,  aod  slDce  the  only  an- 
tbority  for  the  impositioD  of  the  tax  is  found  in  the  act  its  provisions  must 
4w  striotly  pnrsnea. 

Miller  &  Owsley  for  appellants. 

W.  G.  Welch  for  appellees. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  b^  Judge  Pryor. 

It  is  only  necessary  to  refer  to  one  of  the  grounds  relied  on  for 
^  reversal  of  the  judgment  below. 

A  tax  was  voted  to  create  a  graded  scliocl  district  within  a 
-certain  boundary,  including  the  town  of  Crab  Orchard,  in  the 
•county  of  Lincoln. 

The  first  section  of  the  act  under  which  the  vote  was  taken 
makes  It  the  duty  of  the  county  judge,  upon  a  written  petition 
isigned  by  at  least  ten  legal  voters  who  are  taxpayers  in  any  civil 
district,  town  or  city  in  his  county,  to  make  an  order  on  his 
order  book,  at  the  next  regular  term  of  his  court  after  he  re- 
ceived said  petition,  forming  the  boundary  of  any  proposed 
graded  free  school  district,  etc.,  •  *  »  directing  the  sheriff 
to  open  a  poll,  etc.,  *  *  *  for  the  purpose  of  taking  the  sense 
of  the  legal  white  voters  »  ♦  »  upon  the  proposition  **  whether 
or  not  they  will  vote  an  annual  tax  for  the  maintenance  of  the 
school,'*  etc.     (See  act  approved  May  4th,  1888.) 

On  the  14th  of  September,  in  the  year  1891,  it  being  the  regU" 
lar  term  of  the  Lincoln  County  Court,  a  petition  purporting  to 
be  signed  by  the  proper  number  of  legal  voters  and  taxpayers  was 
presented  to  the  county  judge  and  filed.  On  the  same  day  the 
petition  was  filed  or  presented  to  the  county  judge  an  order  was 
-entered  directing  the  sheriff  to  open  a  poll  on  the  17th  of  Octo- 
ber, 1881,  for  the  purpose  of  sustaining  or  rejecting  the  applica- 
tion made  for  this  tax,  as  provided  by  the  act  in  question. 

The  tax  having  been  voted,  some  of  the  taxpayers  obtained 
-an  injunction  enjoining  its  collection  on  the  ground  that  the 
order  calling  the  election    was  premature  and,  therefore,   void. 

Tbe  statute  in  plain  terms  empowers  the  county  judge  to  make 
-an  order  for  the  election,  at  the  next  regular  term  after  he  re- 
ceives the  petition,  and  from  this  enactment  the  right  to  impose 
tbe  tax  alone  arises. 

The  recognized  rule  is,  in  cases  of  this  character,  where  the 
power  to  Impose  the  burden  is  delegated  to  others  upon  the  re- 
sult of  a  popular  vote  that  the  act  conferring  the  power  must  be 
fitrictly  complied  with,  and  the  question  arising  in  this  case  is, 
•*i»  the  puwer  given  the  county  judge  to  enter  an  order  for  the 
election  at  a  term  succeeding  the  filing  of  the  petition  merely 
-directory,  or  is  it  mandatory?" 

The  legislature,  doubtless,  had  some  reason  for  postponing 
the  entry  of  the  order  to  a  subsequent?  term,  and  the  county 
court,  being  a  court  of  record,  the  application  made  to  the  county 
judge  and  filed  was  notice  to  the  taxpayers  of  the  purpose  of  the 
petitioners  to  submit  the  question  of  taxation  to  the  popular 
vote. 

The  postponement  of  the  order  to  a  subsequent  term  gave  ad- 
<lftional  time  for  considering'  the  question,  and  enabled  those 
who  were  interested  to  ascertain  whether  those  making  tlie  ap- 
plication were  legal  voters  or  taxpayers,  and  it  being  in  the 
nature  of  an  ex  parte  proceeding,  the  greater  the  necessity  for 
g;iving  to  the  voters  all  the  time  provided  by  the  statute  for  con- 
sidering such  questions  as  might  arise  from  the  nature  of  the 
-application. 
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We  »re  oon^trained,  therefore,  to  bold  that  as  the  act  author* 
izing  this  tax  required  the  order  for  the  election  to  be  made  at 
a  term  succeeding  that  at  which  the  petition  is  received,  it  must 
be  regarded  as  mandatory. 

The  judgment  dissolving  the  injunction  is  reversed  and  re- 
manded, with  directions  to  overrule  the  demurrer  and  for  pro- 
ceedings consistent  with  this  opinioji. 


SPALDING  V.  SPALDING. 

(Filed  June  15,  1803— Not  to' be  reported.) 

Bstoppel— Laohes-'Where  the  heira  of  a  denedent.  dodo  of  whom  knew 
defloltely  the  r«>al  boundary  lino  of  deoedent's  land,  make  a  survey  and  plat 
of  It,  showing  its  lines  and  corners,  and  sell  it  in  lots  at  aaotlon,  one  of  the 
heirs  who  olaimed  some  title  to  a  part  of  the  land,  but  who  aoted  as  auo- 
tloneer  at  the  sale  and  pointed  out  the  lines  and  oorners  to  bidders  and  who 
himself  bought  four  of  the  lots,  will  not  be  permitted,  thirteen  years  after 
said  sale  and  long  after  be  has  accepted  a  deed  from  the  other  heirs,  to- 
maintain  an  aobion  against  them  for  sellincr  his  own  land,  which  he  clalms- 
to  have  purchased  at  the  auction,  especially  when  the  damages  he  seeks  ta 
recover  amount  to  less  than  the  costs  of  the  suit. 

Hugh  P.  Cooper  for  appellant. 

Rives  &  Spalding  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Joseph  Spalding  owned  at  his  death  a  tract  of  knob  land  ii> 
the  county  of  Marion  of  but  little  value.  The  heirs  concluded  to 
sell  the  land,  and  for  that  purpose  divided  it  into  lots,  making: 
a  survey  with  a  plat  showing  the  lines  and  corners. 

The  appellant  was  one  of  the  heirs  and  asserted  title  to  some 
part  of  ti^e  land,  and  in  fact  the  parties  in  interest  were  in  ignor- 
ance as  to  the  real  line.  He  was  the  auctioneer  that  sold  the 
land  and  became  the  purchaser  of  four  of  the  lots.  .For  one  he 
paid  $2.50  per  acre,  another  40  cents,  a  third  lot  65  cents  and  the 
fourth  85  cent^.  The  sale  was  made  in  February,  1878^  and 
possession  delivered  and  a  deed  made  and  accepted  in  August, 
1888.  .  ,, 

•  The  deed  described  the  land -as  containing  •2213  acres,  more  or 
less,  and  bounded  the  land  as  was  done  by  the  map  and  survey 
made  at  the  time  of  the  sale.  After  the  lapse  of  tnirfteen  year* 
the  appellant  is  claiming  that  the  survey  embraced  t^  acres  of  land 
in  a  tract  that  he  owned  adjoining.  .  .,  . 

The  appellant  is  electing  to  hold  the  land  and  claim  damages 
that,  if  he  were  entitled  to  recover,  would  not  exceed  the  costa 
of  this  litigation;  iioi  ia  it  by  any  means  certain  that  he  puiv 
chased  any  part  of  his  own  land,  and  being  perfectly  fapiiliar 
with  the  land  that  he  himself  owned  and  that  owned  by  bis 
father,  he  entered  into  the  possession  thirteen  yearf»  ago  and  now 
seuks  to  disturb  the  right  of  others  in  a  court  of  equity,  when 
his  own  conduct  produced  the  injury,  and  to  recoverran  amount 
less  than  the  actual  expenses  of  the  litigation.  He  pointed  out 
the  lines  and  corners,  as  the  auctioneer,  to  induce  others  to  bid^ 
and,  having  bid  himself  and  with  his  eyes  open,  he  should  b» 
compelled  to  abide  by  his  purchase. 

Judgment  affirmed. 
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KING  V.  COMMONWEALTH. 

(Filed  June  17,  1893— Not  to  be  reported.) 

Criminal  law—Eleotion  to  prosecute  for  miademeanor— Re-ref$renae  to 
grand  jury—- Before  the  trial  of  appellant  under  indiotnient  for  a  felony,  at 
the  instanoe  of  the  Commonwealth's  attorney,  an  order  was  entered  that  he 
would  not  be  tried  for  the  felony,  but  for  a  lower  degree  of  the  offense— a 
misdemeanor.  At  the  next  term  of  the  court  the  case  was  dismissed  and 
referred  to  the  grand  juiy,  and  another  indiotmpnt  for  the  same  felony  re- 
turned against  appellant.  He  was  tried  and  oonvioted  for  the  felony.  Held 
—That  his  contention  that  the  election  of  the  Commonwealth's  attorney  to 
try  him  for  a  misdemeanor  only  under  the  first  indictment  not  being  set 
aside,  was  a  bar  to  a  prosecution  for  the  felony  under  the  second  indictment, 
can  net  bo  sustained. 

R.  A.  Hurst  for  appellant. 

William  J.  Hendrick  for  appellee. 

Appeal  from  Breatliltt  Circuit  Court. 

Opinion  of  the  court  by  Ciiief  Justice  Bennett. 

The  appeUant  was  indicted  for  maliciously  cutting  John  No- 
ble, and  sentenced  to  serve  in  the  State  penitentiary  for  the  term 
of  one  year.  Before  trial,  at  the  instance  of  the  Commonwealth's 
attorney,  an  order  was  entered  that  the  appellant  would  not  be 
held  for  trial  on  the  charge  of  a  felony,  but  for  a  misdemeanor 
only.  At  the  next  term  of  court  the  case  was  dismissed  and  re- 
ferred again  to  the  grand  jury,  which  again  returned  an  indict- 
ment for  malicious  cutting,  and  under  which  the  appellant  was 
tried  and  sentenced  to  one  year's  service  in  the  penitentiary. 
Tlie  contention  of   tlte  appellant  is  that  the  order  entered  by  the 

Commonwealth's  attorney  that  the  aopellant  would  be  held  and 
prosecuted  under  the  first  indictment  for  a  misdemeanor  only, 
not  being  set  asidn  liy  any  subsequent  order,  not  even  the  subse- 
quent indictment,  confined  the  Commonwealth  to  that  charge. 
But  the  lower  court  took  a  different  view  of  tliat  question.  It 
held  that  the  grand  jury  had  a  right  to  say,  for  the  purpose  of 
the  second  indictment,  what  offense  the  appellant  was  guilty  of, 
the  opinion  of  the  Commonwealth's  attorney  to  the  contrary  not- 
withstanding, and  that  the  Commonwealth's  attorney  could  iM)t 
control  the  court's  action  as  to  the  questions  upon  trial  that  the 
ooBrt  would  submit  to  the  jury.  In  other  words,  the  court  was 
master  of  the  situation.  We  agree  to  that  view.  There  is  no 
error  in  the  instructions. 
The  judgment  is  affirmed. 


MARKS  V.  COMMONWEALTH. 
(Filed  June  17,  1893— Not  to  be  reported.) 

Griminal  law— Malicious  cattins;  with  intent  to  kill— Degree  of  offense— 
On  the  trial  of  one  for  maliciously  cutting  another  with  the  intent  to  kill, 
be  is  not  entitled  to  an  instruction  on  the  subject  of  sndden  heat  aTid  pa»- 
sloD  merely  heoause  there  is  some  evidence  before  the  jury  "tending  to  show 
lack  of  previous  design  to  do  the  cutting;"  such  Instrnotion  Is  authorized 
only  when  the  evidence  tends  to  show  also  that  the  cutting  was  done  in  a 
sudden  affray  or  In  sudden  heat  and  passion. 
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Hallam  &  Myers  for  appellant. 
Wm.  J.  HoDdrick  for  appellee. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  tried  under  an  indictment  for  maliciously 
cutting  one  MoNamara  with  intent  to  kill  him,  was  found  guilty, 
and  bis  punishment  fixed  at  confinement  in  the  penitentiary  for 
the  term  of  two  years. 

The  indictment  was  sufficiently  specific  to  apprise  the  defendant 
of  the  accusation  upon  which  he  was  to  be  tried,  and  to  consti- 
tute a  bar  to  any  subsequent  prosecution  for  the  same  crime. 

The  necessary  averments  required  by  the  statute  under  which 
the  indictment  was  drawn— section  2,  article  6,  chapter  29,  Gen- 
eral Statutes — were  appropriately  made,  and   the  only  remaining 

question  raised  on  the  appeal  is  whether  the  evidence  required 
tne  court  to  give  an  instruction  on  the  subject  of  sudden  heat 
and  passion.  It  is  not  contended  that  the  cutting  was  done  in 
self-defense;  but  it  is  urged  that  there  was  at  least  some  evi- 
dence before  the  Jury  ''tending  to  show  lack  of  previous  design 
to  do  the  cutting. ^'  But  if  this  wore  true,  there  must  also  have 
been  evidence  tending  to  show  that  the  cutting  was  done  in  a 
sudden  affray  or  in  sudden  heat  and  passion  before  the  felony 
would  be  reduced  to  a  misdemeanor. 

We  have  examined  the  record  in  vain  for  evidence  of  such  a 
character.  The  testimony  of  the  defendant  himself  furnishes 
no  clue  whatever  to  the  cutting;  certainly  shows  no  provocation 
or  sudden  affray  in  which  he  was  engaged. 

The  appellant  was  the  brother-in-law  of  one  McCourt,  who  was 
charged  with  embezzlement,  as  we  gather  from  the  record,  and 
against  whom  the  injured  man  McNamara  had  been  a  damaging 
witness  in  ^Squire  Gar's  court.  The  parties  being  in  the  same 
locality  on  the  night  of  the  cutting,  although  McCourt,  and  Mc- 
Namara had  not  met  since  McCourt's  trial,  the  appellant,  with- 
out suggestion  from  Mc(/0uit,  went  to  McNamara  and  told  him 
that  some  person  wanted  to  see  him  around  the  corner.  The  lat- 
ter accompanied  him,  and  when  they  came  up  to  McCourt  (then 
talking  to  his  friend  McHugh),  appellant  and  McHugh  stopped, 
while  McCourt  took  McNamara  some  distance  away  and  engaged 
him  in    conversation.     They  soon    became   engaged    in  a   scufile. 

The  defendant  then  described  what  then  took  place:  '*I  hap- 
pened to  look  up  and  John  and  McNamara  appeared  to  be  scuf- 
fling, and  I  ran  up  and  said,  'don't  let  him  pull  a  gun,'  and  I 
separated  them,  and  threw  John  in  one  direction  and  him  in  the 
otlier,  and  never  knew  that  he  was  cut  or  anything  else  about  it, 
and  when  I  came  to  look  at  him  1  saw  blood  running  down  his 
face,  and  T  never  knew  that  he  was  hurt  and  never  had  any  idea 
of  hurting  him." 

Just  before  the  difficulty  the  defendant  says  he  was  standing 
with  McHiigli,  picking  his  finger  nails  with  ''a  little  penknife— 
a  little  broken-handled  penknife"— and  denies  having  the  razor 
which  anotlier  witness  swears  he  sharpened  that  evening.  The 
wound  was  a  very  deep,  clear  cut,  some  eight  inches  in  length, 
ranging  downward  on  the  neck  from  below  the  ear,  and  made 
with  a  very  keen-edfied  instrument  and  one  other  than  the  "pen- 
knife" as  shown  by  the  proof. 

As  already  indicated,  we  fail    to  find  from   any  of   the   proof  a 
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place  for  an  instruction  based  on  the  existence  of  sudden  heat 
and  passion  or  sudden  affray. 

There  was  no  error  in  the  introduction  of  the  proof  showing  the 
defendant's  flight  and  subsequent  arrest  in  New  Orleans. 

The  judgment  is  affirmed. 


COMMONWEALTH  v.    WARREN. 

SAME  V,  SAME. 

(Filed  September  7,  1893--Not  to  be  reported.) 

Indiotment— ObtainlDft  the  signature  of  another  to  a  paper  with  intent  to 
oommit  a  fraud— The  iDdlotment  asalnst  tho  appellee  for  obtainlDg  the 
fllgoature  of  another  to  a  writing,  the  false  making  whereof  would  be  a 
forgery,  by  false  pretenses,  with  the  intent  to  commit  a  fraud,  does  not 
allege  a  puhlio  offense,  since  the  alleged  false  pretense  consisted  merely  of  a 
false  statement  concerning  appellee's  intention  concerning  something  to 
take  place  in  the  future. 

•  Wm.  J.  Hendrick  for  appellant. 

.    W.  J.  Lisle  and  John  D.  Fogle  for  appellee. 

Appeal  from  Marion  .Circuit  Court. 

Opinion  of  the  court  by  Judge  Bazelrigg. 

The  sufficiency  of   the  following  indictment  is  in  question  on 

this  appeal:  *'The   grand  jury  of   the   county  of  Marion,  in   the 

name  and  by  the  authority  of   the  Commonwealth  of  Kentucky, 

accuse  William  Warren  of   the  crime  of  obtaining  the   Kignature 

of  another   to  a  writing,  the   false   making  whereof   would    be  a 

forgery  by  false  pretenses  with  the  intent  to  commit  a  fraud, com- 
mitted in  manner  and  form  as  follows,  to  wit:  The  said  Wm.  War- 
ren, in  the  said  county  of  Marion,  on  the  9th  day  of  July,  A.  D. 
1890,  and  before  the  finding  of  the  indictment  herein,  did  falseJy 
pretend  to  A.  Lee  that  two  notes,  to  wit,  negotiable  promissory 
notes  promising  to  pay  to  the  Marion  NiUional  Bank  of  Lebanon, 
Ky.,  at  the  said  bank,  $850. (X) each,  and  executed  by  said  William 
Warren  as  principal,  and  the  said  A.  Lee  as  security,  were  then 
due,  and  tiie  said  William  Warren  did  then  present  to  the  said  A. 
Lee  another  negotiable  promissory  nole,  payal)le  to  the  said  Ma- 
rion National  Bank,  in  Lebanon,  Ky.,  dated  9th  day  of  July,  1890, 
and  due  in  four  months  thereafter  for$7i)0.00.  which  saiii  note  was 
all  drawn  up  in  due  form  and  signed  by  the  said  William  Warren, 
and  the  said  William  Warren  did  then  and  there  falsely  represent 
and  pretend  to  the  said  A.Lee  that  the  said  note  so  drawn  up  and 
signed  by  the  said  William  Warren  was  a  renewal  of  the  former 
notes  aforesaid,  and  by  said  false  and  fraudulent  representations 
so  made  did  obtain  the  signature  of  the  said  A.  Lee  as  security 
to  said  note.  Said  first  notes  were  not  then  due  when  said  rep- 
resentations were  so  made,  and  said  second  promissory  note  was 
not  a  renewal  note  for  said  first  two  notes,  and  was  not  so  used, 
but  was  made  and  prepared  by  the  said  William  Warren,  and  at 
his  instance,  to  satisfy  other  notes  which  he  owed  said  bank,  and 
which  he  did  so  satisfy  other  notes  by  exehanjiing  said  $TOO.(X) 
for  two  otlier  notes  which  he  owed  and  upon  which  A.  Lee  was 
Dot  bound,  and  said  false  representations  were  made  l)y  the  said 
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William  Warren  with  the  intention  to  commit  a  fraud,  as  afore- 
said, and  said  second  note  and  the  signature  of  A.  Lee  were 
writings,  the  false  making  whereof  would  have  been  a  for^^ery, 
and  said  false  representations  were  feloniously  made  and  the 
said  A.  Lee  as  security  and  William  Warren  as  principal  at  the 
time  said  false  representations  were  made  did  owe  said  bank  two 
notes  for  $850.00  each,  all  of  which  was  contrary  to  the  form  of 
the  statute,  etc." 

A  demurrer  to  the  indictment  filed  by  the  appellee,  Warren, 
was  sustained  by  the  circuit  court,  and  the  Commonwealth  has 
appealed,  insisting  that  the  indictment  is  a  good  one  under  sec- 
tion 2,  article  13,  chapter  29,  General  Statutes,  which  is  as  fol- 
lows: 

**Tf  any  person,  by  any  false  pretense,  statement,  or  token, 
with  intention  to  commit  a  fraud,  obtain  from  another  money» 
property,  or  other  thing:  which  may  be  the  subject  of  larceny^ 
or  if  he' obtain  by  any  false  pretense,  statement  or  token,  with 
like  intention,  tlie  signature  of  another  to  a  writing,  the  false 
making  whereof  would  be  forgery,  he  shall  be  confined  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years." 

Obviously  the  falsp  pretenses  or  representations  attempted  to 
be  charged  against  the  appellee  are  that  tlie  notes  for  $350.00  each 
were  due  when  they  were  not  due,  and  that  the  note  for  I700.0O 
when  presented  to  Lee  for  his  signature  was  a  renewal  of  the 
smaller  notes,  when  it  was  in  fact  afterward  used  otherwise. 
Now  it  is  clear  that  Leo  was  not  induced  to  sign  the  alleged  re- 
newal note  upon  the  mere  representation  that  the  other  notes 
liad  matured.  If  the  representation  had  been  that  they  would 
fall  due  on  the  next  day,  the  same  necessity  would  have  existed 
for  Lee's  signature  to  the  alleged  renewal  note.  The  statement 
as  to  the  maturity  of  the  paper  was  not  a  moving  or  controlling 
cause  or  inducement  in  obtaining  the  signature.  It  is  in  fact 
not  so  alleged  in  the  indictment.  It  is  apparent  that  the  ap- 
pellee obtained  the  signature  of  his  friend  to  the  new  note  by 
the  promise  that  it  would  be  used  in  renewal  of  the  old  ones 
upon  which  he  was  hound  at  the  bank. 

The  language  of  the  pretense  as  laid  in  the  indictment,  that 
the  note  **was  a  renewal  of  the  former  notes,''  can  iuCplligently 
mean  nothing  else  than  that  it  was  intended  to  be  used  as  such 
renewal  note.  Of  course  a  note  can  not  be  a  renewal  of  another 
Dote  until  it  Is  signed  by  the  obligor  and  delivered  to  the  obligee^ 
and  by  him  accepted  as  such  renewal.  The  plain  meaning  of 
the  charge  in  the  indictment  is  that  after  Lee  should  sign  it,  the 
note  was  to  be  delivered  in  renewal  of  the  old  notes,  but  that  the 
appellee  violated  his  promise  and  used  it  otherwise. 

This  is  not  a  violation  of  the  statute,  as  has  been  repeatedly 
held  by  this  court.  *'It  is  essential  to  «  conviction  foi  obtain^ 
ing  property  or  money  under  false  pretense  to  allege  and  prove 
that  the  pretense  was'a  statement  of  some  pretended  patst  occur- 
rence, of  existing  fact,  made  for  the  purpose  of  inducing  tJie 
party  injured  to  part  with  his  property.  No  statement  or  i>epre* 
sentation  of  anything  to  take  place  in  future  is  a  pretense  in  tlie 
meaning  of  the  statute,  whether  it  be  in  the  form  of  a  promise 
or  not."     (Glackan  v.  Commonwealth,  3  Met.,  838.) 

The  judgment  sustaining  the  appellee's  demurrer  and  dismiss- 
ing the  indictment  is,  therefore,  affirmed. 


SCOTT  V.  COMMONWEALTfl.  ^51. 

SCOTT  V.  COMMONWEALTH. 
(Filed  September  9,  1893.) 

1.  CrimlDal  law— Letter  written  by  husband  to  wife  InoompeteBt  evide&e». 
against  husband—OD  the  trial  of  a  husband  for  the  murder  of  a  man  who 
had  been  criminally  Intimate  with  bis  wife,  a  letter  written  by  the  husband 
to  the  wife  after  the  homicide  is  incompetent  evidence  aieainst  him. 

And  the  fact  that  the  husband  on  cross-examination  admitted  writing  the 
letter,  and  identified  it,  did  not  make  It  competent,  he  having  been  required 
by  the  court  to  answer  questions  relative  thereto  over  the  objections  of  hla. 
counsel. 

8.  Same— Prejudicial  error— When  the  defendant  was  found  guilty  of  man- 
slaughter and  sentenced  to  the  penitentiary  for  sixteen  years,  It  roust  be 
assumed  that  the  admission  of  the  letter  as  evidence  was  prejudicial  to  his. 
substantial  rights,  since  it  tended  to  overcome  the  effect  of  the  palliating 
fact  upon  which  he  based  his  defense— the  seduction  of  his  wife  by  the  de-. 
ceased. 

Sraoot  A;  Gudgell  for  appellant. 

Williain  J.  Hendrlck  and  C.  W.  Goodpaster  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinon  of  tlie  court  by  Judge  Lewis. 

The  evidence  in  this  case  of  witnesses  present  shows  that  about 
or  soon  after  nightfall  appellant  went  through  the  back  door  into, 
the  storehouse  of  deceased,  situated  in  a  village,  where  they 
both  resided,  and,  without  other  warning  than  simply  pronoun-* 
cing  the  given  name  of  deceased,  commenced  to  fire  his  pistol  at, 
and  killed  him.  SSo  that,  although  deceased  fired  also  very  soon 
after  appellant^s  first  shot,  and  both  continued  to  fire  until  as 
many  as  seven  or  more  shots  were  exchanged,  there  is  no  ground 
whatever  upon  which  to  base  the  excuse  of  self-defense.  The 
jury,  however,  found  a  verdict  of  manslaughter  onlj',  fixing  pun- 
isbiaent  at  confinement  in  the  penitentiary  for  sixteen  years. 

We  perceive  no  error  in  instructions  to  the  jury,  and  the  single. 

inquiry  left  is  whether  the  court  erred  in  permitting  read  in  evi- 

deno.e  a  letter  which    appellant,  while  coufined  in   jail,  wrote  ta 

his  wife.     Appellanti  on    being  cross-examined   as  a   witness   in, 
bis  own    behalf,  admitted   he  wrote  the   letter  and    identified  it.. 
But  that  does  not  seem  to  us  to  legalize  the  evidence,  if  not  other- 
wise  competent,  inasmuch  an  he  was. required  by  the  court,  over- 
h-is  objection^  to.  answer   questions    relative    to    the    letter   pro*, 
pounded  by  tiie  Commonwealth. 

He  testified  on    the  trial  that   he  committed  the  homicide  in  a. 
state  of  passion    and  excitement,  caused    by  belief    his  wife  and 
deeeased   were    criminally    intimate;    that   his    suspicion     was. 
aroused  by  their  conduct  at   the  railroad   depot   in   Mt.  Sterlings 
the  day  before,  when  they  were  together,  as  he  believed,  by  pre-* 
arrange ineBt;  that  after  their  return  home  and  on  the  day  of  the 
killing  he  sought  an   interview  with  deceased   at  his  storehouse^ 
and,  as  other  witnesses   also  testify,  harsh    language  passed,  or, 
rather,  waa  used  by  appellant;  that    being  harrassed  with  suspi*. 
eien,  be  asked  his  mother,  who  lived  at  his  house,  if  she  believed 
bis  wife  was  unfaitliful,  and  the  affirmative   answer  to  his  ques*^ 
tion  and  his  mother^s  statement  that  about  one  week  previously 
she  had  seen  his  wife  and  deceased  togetlier  at  night  and  under^ 
eircuiustanoes   showing  tliey  were    guilty,  caused    hiin    to    seek^ 
deceased  and  take  his  life. 
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In  addition  to  tiie  information  given  to  appellant  by  hiR  motlier, 
the  oorrectnesB  of  which  she  swore  to  on  the  triaU  other  wit- 
nesses testified  to  conduct  on  various  occasions  of  deceased  and 
appellant^s  wife  inconsistent  with  their  innocence,  and  from 
wnich  the  jury  was  authorized  to  infer  they  had  been  criminally 
'intimate. 

Although  manslaughter  is  an  offense  in  every  case  without 
legal  excuse,  still  it  is  the  policy  of  the  statute  to  vary  the  pun- 
ishment so  as  to  suit  circumstances  of  aggravation  or  extenua- 
tion^ as  the  case  may  be,  and  hence  the  margins  fixed  is  not  less 
than  two  nor  more  than  t wen ty-OMe  years.  It  thus  becomes  a  sub- 
stantial error  of  court  to  permit  incompetent  evidence  to  go  to 
^he  jury,  the  natural  effect  of  which  is  to  either  increase  or  lessen 
the  punishment  that  would  be  otherwise  inflicted. 

An  invasion  of  marital  rights  by  a  seducer  or  adulterer  is 
alwaj's  treated  as  a  great  provocation,  and  juries  are  prone  to 
palliate  the  offense  and  lessen  the  punishment  of  a  party  who 
takes  the  wrongdoer's  life  under  sudden  heat  and  passion  induced 
lihereby. 

The  letter  in  question— we  need  not  quote  it— does  not  contain 
^n  admission  in  terms  that  appellant  then  believed  his  wife  in- 
nocent of  wrongdoing  with  deceased,  but  does  contain  expressions 
of  affection  for  and  desire  to  see  her.  It  seems  to  us  the  natural 
-effect  of  that  letter  upon  minds  of  the  Jury,  and  from  the  severity 
x>f  punishment  inflicted,  the  actual  effect  was  to  lessen  or  break 
the  force  of  other  testimony  tending  to  show  the  guilt  of  the  de- 
ceased, and  thereby  deprived  appellant  of  that  extenuating  fact. 
If,  therefore,  it  was  error  to  admit  the  letter  as  evidence,  it  must 
-be  treated  as  a  reversible  error. 

The  rule  excluding  husband  and  wife  testifying  for  or  against 
«ach  other  in  a  criminal  prosecution,  except  in  case  of  personal 
Injury  by  one  to  the  other,  is,  as  stated  in  Greenleaf  on  Evi- 
dence, volume  1,  section  334,  founded  partly  on  the  identity  of 
their  legal  rights  and  interests  and  partly  on  principles  of  pub- 
lic policy  which  lie  at  the  basis  of  civil  society,  ''for  it  is 
essential  to  the  happiness  of  social  life  that  the  confidence  sub- 
sisting between  the  husband  and  wife  should  be  sacredly  pro- 
tected and  cherished  in  its  most  unlimited  extent;  and  to  break 
"down  or  impair  the  great  principles  which  protect  the  sanctities 
nf  that  relation  would  he  to  destroy  the  best  solaces  of  human 
existence." 

In  Elswick  v.  Commonwealth,  13  Bush,  155,  this  court,  citing 
as  authority  Greenleaf  on  Evidence  and  Phillips  on  Evidence, 
uses  this  language:  ^^Information  coming  to  a  husband  or  wife  in 
'<)onsequencie  or  by  reason  of  the  existence  of  the  marriage  rela- 
tion is  to  be  treated  as  confidential,  and  the  confidence  which 
the  law  creates  while  the  parties  remain  in  the  most  intimate  of 
all  relations  can  not  b«2  broken  even  after  that  relation  has  been 
dissolved.** 

In  McGun  v.  Maloney,  1  B.  M.,  224,  it  was  to  the  same  effect 
held  that  policy  of  the  law  so  far  protects  that  privacy  and  con- 
fidence essential  to  the  marriage  rnlation  and  neecjssarily  spring- 
ing from  it  as  not  only  not  to  allow,  bi)t  prevent,  even  after  ter- 
mination of  the  coverture,  any  (lisclosure  by  the  wife  in  a  court 
t>f  justice,  which  implies  a  violation  of  the  confidence  which  was 
reposed  in  her  as  a  wife. 

The  evidence  in  this  case  shows  the  letter  in  question  was 
procured  from  appellant's  wife  by  a  brother  of  the  deceased,  and 
thus  came  into  possession  of  the  Commonwealth's  attorney, 
i^ut  it  seems  to  us,  whetlier  given  up  by  her  voluntarily  or  ob- 
tained against  her  will,  it  was  a  disclosure  of  what  had  been 
'written    by  her    husband  in    the    privacy  and    confidence  of    the 
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marital  relation,  and  the  use  of  it  against  the  husband  in  tbia 
case  was  Just  as  muoh  against  the  policy  of  the  law,  because  aa. 
fully  within  the  reason  for  it,  as  would  have  been  a  disclosure  of 
what  he  had  said  to  her  in  confidence  and  privacy  of  the  mar- 
riage relation. 

The  case  of  Selden  v.  State,  74   Wisconsin,  271,  was   a  prosecu-. 
tion  of  a  person  for  perjurv,    who,  in  a    proceeding  against  hiB 
wife  for  divorce,  made  affldavit  he  did  not  know  her  place  of  res-, 
idence;  and  the  question  on  the  trial  was  whether  letters  written 
by  him   to  her  pending  proceeding  for   divorce,  showing   he  did 
know    her   place   of   residence,  and    which    she    had    placed    ia. 
possession  of  her  attorney,  were  competent  evidence  against  him. 
in  the  criminal  trial.    Applying  the   rule  mentioned   it  was  then 
held    that   the   letters    being   confidential    communications,  not. 
even  the   address  on    the  envelopes    could    be    used  as   evidence, 
against  the  husband.     And  in  Rup])ort  of  the  ruling  in  that  case 
numerous  decisions  of  English  and  American  courts  are  cited. 

In  our  opinion  admission  as  evidence  in  this  case  uf  the  let- 
ter written  by  appellant  to  his  wife  was  an  error  prejudicial  ta 
his  substantial  rights,  and  the  Judgment  is  reversed  for  a  new 
trial  consistent  with  this  opinion. 


COMMONWEALTH  v.  ALEXANDER. 

(Filed  September  9,  1893— Not  to  be  reported.) 

Criminal  law— Defaolng  braods  on  sawlogs— The  indlotment  afi^alnst  ap^ 
pellee  for  oufetiDK  ofiF  and  defaoing  the  brands  oo  oertaio  sawlogs  in  the 
Kentaoky  river  is  suffioient  under  the  statute.  ( Commonwealth  v.  Puokett^ 
13  Ky.  Law  Rep.,  547,  approved.) 

Wm.  J.  Hendrick  for  appellant. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  indictment  charges  the  appellee  with  the  crime  of  cutting^ 
off  and  defaeing   the  brands  on  certain  sawlogs  belonging   to  the 
Asher  Lumber  Company,  and  which  were  in  the  Kentucky  river» 
and  which  were  branded  with  the  brand  of  said  company,  which 
brand  was  recorded   as  required    by  the   act  of   the    Je^^islature, 
and  that  the   brands  were   cut  and .  defaced  in  the  county  where, 
the  same  was   recorded.     The   lower  court  sustained   a  demurrer 
to  the  indictment.     As  there    is  no   brief  on  file  for    the  appellee 
the  objection,  if  any,  to  the  indictment  is  not  pointed  out.     But 
according   to  the  case  of   the  Commonwealth  v.    Puckett,  13  Ky, 
Law  Rep.,  547,  the    indictment    is   sufficient.     That   case    is  ap- 
proved. 

The  case  must  be  reversed  and  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


COMMONWEALTH  v.  CARTER* 

(Filed  September  14,  1898.) 

Aiders  and  abettors  in  the  commission  of  a  Ftatutory  offense  can  not  be. 
convicted  as  principals  where  the  plain  intent  of  the  statute  denouncing  the. 
offense  is  to  punish  only  those  who  actually  commit  it. 
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But  where  it  is  plain  from  the  statute  that  its  provisions  were  to  apply  to 
all  persoDfl  violating  it,  alders  and  abetters  may  be  pnnisbed  as  well  as  prio- 
olpalst  and  tbe  doctrine  of  Stamper  v.  Commonwealth,  7  Bnsbi  618,  is  over- 
ruled in  so  far  as  it  oonfllots  with  the  rule  abova  Announced.  . 

Confederates  who  stand  watch  while  one  breaks  into  a  storehoupe  and 
eteals  property  therefrom,  and  who  assist  to  carry  away  tbe  stolen  property, 
may  be  Indicted  and  convicted  as  principals  under  the  statute  denouncing 
'that  offense. 

Wm.  J.  Hendrick  for  appellant. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

An  indictment  was  returned  in  the  Graves  Circuit  Court 
Against  Mark  Hubbard  and  two  others,  charging  them  with 
breaking  into  the  storehouse  of  one  Boaz.  The  testimony  showed 
that  Hubbard  took  the  window  of  the  house  out  and  his  confed- 
"erates  stood  watch  a  short  distance  from  the  storeroom,  and, 
when  the  goods  were  removed  by  Hubbard,  Carter  and  James, 
liis  confederates,  took  charge  of  them. 

There  was  a  separate  trial  demanded,  and  Ed  Carter,  being 
first  tried,  was  acquitted  on  a  peremptory  instruction,  hasea 
upon  the  case  of  Stamper  v.  Commonwealth.  7  Bush.  613.  There 
xsan  be  no  doubt  of  the  correctness  of  the  rule  that  in  statutory 
"Offenses,  where  the  plain  intent  of  the  statute  is  to  iuflict  pun- 
ishment only  on  the  person  actually  committing  the  offense, 
that  others  can  not  be  brought  within  its  provisions  as  principals 
iipon  proof  that  they  were  aiders  and  abettors. 

The  case  of  Frey  v.  Commonwealth,  83  Ky.,  191,  was  an  indict- 
ment under  a  statute  enacted  to  prevent  th«  destruction  of  bas- 
tard children  by  the  mother.  The  statute  reads:  '*If  any  woman 
be  delivered  of  any  issue  of  her  body,  which  if  born  alive  would 
be  a  bastard,  shall  endeavor  to  conceal  the  birth  by  drowning, 
-etc.,  she  shall  be  confined  in  the  State  prison,  etc.'^  This  stat- 
ute was  intended  to  apply  alone  to  the  mother,  and  illustrates 
the  distinction  between  the  cases.  In  Evans  v.  Commonwealth, 
11  Ky,  Law  Rep.,  573,  the  statute  provided  "that  if  any  one  shall 
willfully  and  unlawfully  burn,  etc.,  he  shall  be  confined.  This 
statute  was  held  to  apply  to  aiders  and  abettors.  Those  who 
were  present  aiding  and  abetting  in  such  cases  areas  much  prin- 
tsipals  as  the  ones  applying  the  torch  or  entering  the  building, 
«nd  the  doctrine  of  Stamper  v.  Commonwealth  makes  the  rule 
too  broad  when  saying  that  where  the  offense  is  created  by  stat- 
ute against  one  actuall.v  committing  the  offense  that  those  aiding 
and  abetting  are  not  amenable  as  principals  to  its  provisions, 
^bere  is  as  much  reason  for  punishing  those  aiding  and  abetting 
In  a  felony  created  by  statute  as  there  is  if  a  felony  at  common 
law.  So  the  doctrine  of  Stamper  v.  Commonwealth  is  overruled ; 
but  where  in  cases  it  is  plain  from  the  nature  of  the  offense 
made  a  felony  by  statute,  that  its  provisions  were  only  intended 
to  affect  the  paVty  actually  committing,  that  the  doctrine  of 
Stamper  v.  Commonwealth  should  apply. 

As  this  is  an  appeal  by  the  Commonwealth  the  clerk  is  directed 
to  certify  the  opinion  to  the  court  below. 
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NELSON  V.  COMMONWEALTH. 
(Filed  September  19,  1893— Not.  to  be  reported.) 

1.  Prejudlolal  error— ContiDuance— The  flubstABtial  rights  of  appellant, 
lDdio«ed  for  naurder,  ^ere  not  prejudiced  by  the  refusal  to  errant  biin  a  oon- 
tlunanoe,  even  if  be  bad  used  due  diligence  to  secure  the  attendance  of  bis 
absent  witnesses,  since  the  evidence  could  have  left  no  doubt  in  the  minda 
of  the  tria4  jurors  that  decedent  had  made  against  the  defendant  tbe  tbreals 
be  ezpeoted  to  establish  l>y  bis  absent  wirnesses. 

2.  Criminal  law— Mandate— Under  section  336  of  tbe  GrlnQinal  Code,  so 
«oon  as  a  judgment  of  conviction  in  a  criminal  case  is  affirmed  on  appeal 
(be  decision  on  appeal  becomes  final  and  tbe  mandate  may  Issue  immediately. 

Jeff  Henry  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

From  tbe  testimony  appellant  and  Skesrgs,  jointly  indicted 
-with  him,  were  the  only  persons  present  when  the  homicide 
occurred  for  which  they  were  indicted.  Acc<irding  to  their  state- 
ments, which  do  not  substantially  vary  Thompson,  the  deceased, 
was  when  shot  endeavoring  to  cut  appellant  with  a  large  knife 
at  this  time  he  fired  the  first  shot,  that  was  followed  by  others, 
resulting  in  death,  Skeggs  taking  no  part  in  the  difficulty;  so 
that  the  jury  were,  it  seems  to  us,  bound  to  acquit,  if  their  evi- 
dence was  credited.  But  their  version  of  the  affair  was  incon- 
fiistetit  with  fa«ts  and  circumstances  proved  by  other  witnesses 
who  went  to  the   place  soon   after  the  killing.    They  both  swore 

deceased  was  endeavoring  to  get  to  appellant  around  a  tree,  de- 
scribed and  identified,  and  was  cutting  at  him  while  the  tree 
was  between  them,  and  that  appellant  did  not  fire  until  he  had 
retreated  from  the  tree,  followed  by  deceased.  Other  witnesses, 
however,  state  that  while  they  saw  tracks  of  a  person  on  the  op- 
posite side  of  the  tree  from  where  Thompson  lay  on  his  back 
dead,  and  where  appellant  confesses  he  was,  there  were  no 
tracks  to  be  seen  between  the  body  of  Thompson,  about  fifteen 
feet  off,  and  the  tree,  though  the  ground  was  soft.  It  was  also 
proved  that,  though  a  large  knife  was  laying  in  Thompson's 
hand,  it  was  not  grasped  at  all,  and  consequently  may  have  been 
put  there  after  he  died.  These  two  circumstances  may  have 
been  reasonably  regarded  by  the  jury  as  sufficieiit  to  show  de- 
ceased was  not  at  the  tree,  or  near  enough  to  appellant  to  out 
him  with  the  knife,  but  was  instead  shot  by  appellant  from  be- 
hind the  tree  without  any  legal  excuse. 

The  substantial  lights  of  appellant  were  not,  we  think,  preju- 
diced by  refusal  of  the  court  to  grant  a  continuance  on  account 
of  absent  witnesses,  even  if  he  had  exercised  due  diligence  in 
endeavoring  to  procure  their  attendance.  For  threats  by  de- 
ceased to  take  his  life,  which  ne  stated  he  could  prove  by  the 
absent  witnesses,  were  fully  shown  on  the  trial  to  liave  been 
made,  and  in  view  of  the  fact  that  appellant  and  deceased  had  a 
previous  difficulty,  during  which  they  shot  at  each  other,  and 
that  the  general  reputation  of  deceased  was  that  of  a  dangerous 
and  bluod-thirsty  man,  the  jury  could  have  had  no  doubt  of  the 
alleged  threats  to  take  appellant's  life  having  been  made. 
Whether  appellant  was  at  the  time  engaged  in  selling  liquor  was 
immaterial,  but  we   do  not  see   how  he   was   prejudiced   by  that 
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faot  being  proven.  No  attempt  was  made  to  prove  tbe  general 
oharacter  for  veracity  of  either  appellant  or  Skeggs  to  be  bad. 
Nevertheless  they  seem  not  to  have  been  believed,  simply  be- 
cause their  statements  were  shown  by  indisputable  facts  anrt 
circumstances  to  be  untrue.  Tbe  instructions  are,  we  think, 
unobjectionable,  and  as  no  error  of  law  occurred  during  the  trial 
prejudicial  to  substantial  rights  of  appellant,  and  there  was 
evidence  to  support  the  verdict,  the   judgment  must  be  affirmed. 

(Filed  September  26,  1893.) 

Chief   Justice  Bennett   delivered    the   following   response   to 
motion  for  issuing  of  mandate: 

Section  760  of  the  Civil  Code  provides:  "That  no  mandate  shall 
issue  nor  decision  become  final  until  after  thirty  days,  excluding- 
Sundays,  from  the  day  on  which  the  decision  is  rendered,**  etc. 
Section  836  of  the  Criminal  Code  provides  as  follows:  *'The  ap- 
peal is  taken  by  lodging  in  the  clerk's  office  of  the  Court  of  Ap- 
peals, within  sixty  days  after  the  judgment,  a  certified  trans- 
cript of  the  record.  The  clerk  of  the  Court  of  Appeals  shall 
thereupon  issue  a  certificate  that  an  appeal  has  been  taken, 
which  shall  suspend  the  execution  of  the  judgment  until  the 
decision  upon  the  appeal.''  It  will  be  observed  that  the  Civil 
Code  is  peremptory;  that  no  mandate  in  a  civil  action  shall 
Issue  nor  decision  become  final  thereon  until  after  thirty  days 
from  the  day  that  the  decision  was  rendered.  That  this  provis- 
ion applies  to  ci\>il  cases  only  is  made  manifest  by  the  fact  that 
in  criminal  cases  the  clerk's  certificate  suspends  execution  of  the 
judgment  *' until  the  decision  upon  the  appeal"  only. 

As  section  760  of  the  Civil  Code  applies  to  civil  cases  only,  and 
as  there  is  no  i^uch  provision  in  reference  to  criminal  cases,  but 
not  penal,  it  follows  that  in  case  of  an  affirmance  of  a  judgment 
of  conviction  the  mandate  may  issue  immediately. 

Let  the  mandate  in  this  case  issue. 


VAUGH  ALIAS  THACKER  v.  COMMONWEALTH. 

(Filed  September  2H,  1893— Not  to  be  reported.) 

1.  It  will  be  presumed  oo  appeal  in  a  crlmlDal  case,  in  tbe  absenoe  of 
evidence  in  the  record  to  the  oontrary,  that  the  action  of  the  trial  court 
was  in  all  respects  regular  and  proper. 

In  this  case  It  is  presumed  that  appellant  was  regularly  tried  and  con- 
victed, although  he  complains  that  he  was  Indicted  aod  tried  at  a  special 
term  of  court  contrary  to  the  act  of  Jane  10,  1893,  the  record  not  showing 
that  he  was  tried  at  a  special  term. 

a.  Criminal  law— Continuance— Appellant  was  not  prejudiced  by  the  re- 
fusal to  grant  him  a  continuance,  since  at  his  trial,  at  a  late  day  Id  the 
term  to  which  it  was  passed,  all  his  witnesses  appeared  and  testified. 

J.  D.  White,  W.  P.  Bentley  and  Geo.  Baker  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 
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The  appellant  was  oonvloted  of  the  crime  of  manslaughter  and 
sentenoed  to  confinement  In  the  penitentiary  for  the  term  Qf 
twelve  years.  He  made  affidavit  for  a  continuance  of  his  case, 
but  the  court  set  the  trial  at  a  subsequent  day  of  the  term,  in- 
stead of  continuing  it  to  the  next  terra.  The  case  being  called  for 
trial  on  the  day  that  it  was  set,  the  persons  named  in  the  affi- 
davit were  present,  and  it  does  not  appear  that  the  appellant 
was  otherwise  prejudiced  by  the  refusal  of  the  court  to  continue 
the  case.  It  is  contended  that  the  term  at  which  the  appellant 
was  indicted  and  tried  was  a  special  term,  and  that  the  appel- 
lant's case  was  not  one  ol  the  cases  specified,  as  provided  by  the 
act  of  June  10,  1898. 

It  is  sufficient  to  state  that  the  record  before  us  fails  to  show 
anything  about  a  special  term,  therefore,  we  must  presume  that 
the  action  of  the  court  In  reference  to  the  trial  of  tlie  appellant 
was  proper. 

The  judgment  is  affirmed. 


CASKEY  V.  COMMONWEALTH. 

(Filed  September  28,  1893— Not  to  be  reported.) 

Criminal  law— Yerdiot  sustained  by  evideooe— The  verdict  senteDOloic  ap- 
pellant to  tbe  penitentiary  for  twenty>one  years  tinder  an  indictment  for  the 
mnrder  of  bis  brother  was  authorised  by  the  evidence,  and  tbe  instrnctionB 
given  correctly  stated  tbe  law  applicable  to  the  case. 

W.  W.  McGuire  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  indictment  in  this  case  charged  the  defendant,  Jefferson 
Caskey,  and  one  Jesse  Caskey,  with  the  murder  of  Samuel 
Caskey.  The  accused  did  the  shooting  and  Jesse  Caskey  was 
present  aiding  in  the  commission  of  the  oifense.  The  testimony 
conduces  to  show  that  Jesse  Caskey  and  the  deceased  were  un- 
friendly, caused  by  an  alleged  assault  of  Jessie  Caskey  on  a  son 
of  the  deceased.  Whether  such  an  assault  was  made  or  not,  or 
the  circumstances  connected  with  it,  is  immaterial,  the  shooting 
resulting  in  the  killing  of  the  deceased  taking  place  some  time 
after  the  assault. 

The  defense  is  that  the  deceased  had  threatened  the  life  of 
Jesse,  and  that  at  the  time  of  the  shooting  by  the  accused  he 
killed  his  brother  to  save  his  own  life  and  that  of   Jesse  Caskey. 

The  parties  were  all  armed  at  the  time  and  ready  for  the  con- 
flict. The  shooting  took  place  in  the  house  of  Thomas  Caskey, 
and  the  latter's  wife,  when  the  quarrel  began,  was  invited  to 
leave  by  the  accused,  the  latter  saying  to  her:  "You  had  better 
get  out  of  here;  you  will  get  hurt.''  There  is  testimony  to  the 
effect  that  the  deceased  fired  the  first  shot  at  Jesse,  and  then 
the  accused  shot  the  deceased,  both  the  defendant  and  the  de- 
ceased firing  at  each  other  about  the  same  time. 

The  deceased  was  at  the  house  of  Thomas  Caskey  for  the  pur- 
pose of  borrowing  his  saw,  and  evidently  had  not  contemplated 
any  trouble,  or  gone  there  for  the  purpose  of  meeting  the  accused 
and  Jesse.  They  both  came  after  tne  deceased  tiad  entered, 
and,  when    they  found    the  deceased    there,  left  the  room,  Jesse 

vol.  15—17 
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going  outside    with  Billy  Gaskey  and   the  accused    with  Thomas 

O^skey.    When   <he  accused    re-entered    the  room    the  deceased 

remarked  that  **he  must  be  going/^  and  the  accused  then  stated 

that  he  (the  deceased)  ** wanted  to  stand  and  watch  him.** 

Jesse   about   that  time   returned,  with    his  hands  on   his  hips, 

and  remarked:  "Sam  has  a  pistol/*    This  Sam  denied,  and    said 

Jesse  had    told    a   damned    lie.     Jesse    turned    his  face   to  Sam, 

with  his  right   hand  in    his  pocket,  and  then    the  deceased  fired/ 

hitting  Jesse,  and    in   a  moment  the   accused  vand    the  deceased 

were  firing  at  each   other,  and  which  fired    first  is  left  uncertain 

from  the  testimony.  It  i<«  plain  from  the  proof  that  the  accused 
and  Jesse  provoked  the  difficulty,  and  with  a  view  of  taking  the 
life  of  the  deceased,  who,  up  to  the  time  of  the  shooting,  had 
said  nothing,  or  by  any  act  of  his  induced  either  the  defendant 
or  Jesse  to  believe  he  had  any  murderous  intent. 

The  law  of  murder  and  manslaughter  was  properly  given  the 
jury,  and  they  were  further  told  that  if  at  the  time  of  the  killing 
the  accused  had  reasonable  grounds  to  believe,  and  did  believe, 
that  the  deceased  was  then  and  thereabout  to  kill  or  infiict  great 
bodily  harm  on  either  the  accused  or  Jesse,  the  accused  bad  the 
right  to  shoot  and  kill  the  deceased,  if  there  was  no  other  appa- 
rent means  of  escape. 

The  jury,  having  heard  the  testimony,  returned  a  verdict  of 
twonty-one  years  in  the  State  prison,  and  thirt  verdict  was  cer- 
tainly as  lenient  as  could  well  be  returned   under  the  testimony. 

Instructions  were  asked  by  the  defense,  based  upon  the  right 
of  the  accused  to  take  the  life  of  the  deceased  in  defense  of 
Jesse,  and  were  refused  for  the  reason  that  a  similar  instruction 
had  already  bpen  given. 

There  may  bo  in  the  defense  a  coloring  of  excuse  for  this  un- 
natural crime,  but  when  the  testimony  is  carefully  scrutinized 
it  becomes  apparent,  as  the  jury  doubtless  believed,  that  even 
the  witnesses  for  the  State  were'attempting,  when  detailing  the 
facts,  to  so  color  them  as  to  relieve  the  accused  from  a  punish- 
ment he  so  justly  deserved  for  taking  the  life  of  his  brother. 

Judffment  affirmed. 


ELIZABETHTOWN,    &c.,  R.  R.  CO.    v.    ASHLAND,    Ac,  RY. 

CO. 

(Filed  June  15,  1893.) 

1.  In  juDctlon—Supersedeas— Where  an  Id  junction  is  dissolved  on  the  final 
hearing  of  a  oase,  the  execution  by  pinintifl  of  a  supersedeas  bond  and  the 
service  of  the  order  of  supersedeas  leave  the  order  of  injunction  In  force  as 
fully  as  if  the  fin  il  judizment  had  not  been  rendered,  and  the  defendant 
violating  It  before  decision  on  appeal  is  guilty  of  contempt  of  court. 

3.  Same— Final  order— The  judgment  dissolving  the  injunction  and  dis- 
missing the  petition  at  plaintiff's  costs  is  final,  although  it  did  not  in  terms 
dispose  of  a  counterclaim  filed  by  defendant  with  the  answer,  paid  counter- 
claim being  merely  the  converse  of  the  matters  set  out  in  the  petition,  was, 
In  effect,  only  an  answer. 

3.  Same— Where  plaintiff  desired  to  reinstate  the  order  of  injunction  dis- 
solved by  the  final  judgment,  his  only  remedy  and  mode  of  aocomplishing 
that  result  was  by  appeal  and  the  execution  of  a  supersedeas  bond.  And 
the  fact  that  the  judgment  gave  him  leave  to  apply  for  reinstatement  of  the 
order  of  injunction  and  continued  it  in  effect  for  twenty  days  after  the  ren- 
dition of  the  judgment  did  not  modify  the  above  rule  or  establish  any  addi- 
tional mode  for  its  reinstatement. 
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J.  F.  Ha^er,  H.  T.  Wlokham,  Wadswottb  &  Cochran  and 
Humphrey  A  Davie  for  appellant. 

Knott  A  Kdelen  and  FairleiKh  &  Straus  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

The  appellant,  desiring  to  prevent  the  appellee  from  crossing 
Its  track  at  grade  at  a  point  southeast  of  Ashland,  Ky.,  on  No- 
vember 2,  1892,  filed  its  petition  in  the  Boyd  Circuit  Court  and 
obtained  an  injunction  appropriate  for  the  purpose  sought. 

After  filing  Its  answer  and  counterclaim,  and  giving  notice  of 
motion  to  dissolve  the  injunction,  the  appellee  filed  a  general 
•demurrer  to  the  petition.  It  was  sustained,  as  was  also  the 
mocion  to  dissolve. 

The  plaintiff  declining  to  amend  or  further  plead,  its  petition 
was  dismissed  and  a  judgment  for  the  costs  of  the  action  was 
rendered  against  it. 

From  this  judgment  the  plaintiff  was  (granted  an  appeal  to  this 

court,  where  it  is  still  pending.     It  executed  in  the  office  of  the 

lower  court  a  supersedeas   bond,  the  force   and  effect  of   which, 

on  the  order  of   injunetion  thereofore  granted,  is   the   sole  ques- 
tion on  the  motion  now  under  consideration. 

The  appellee,  contending  that  the  injunction  was  no  longer  in 
force,  proceeded  to  construct  its  line  of  street  railway  across  the 
track  of  the^appellant  at  the  point  where  it  had  been  prohil^ited 
from  building  its  line,  doing  its  work  in  the'  night  and  without 
the  knowledge  or  consent  of  tlie  appellant,  hence  this  proceed- 
ing to  punish  the  appellee  for  contempt;  therefore,  as  has  been 
said,  the  question  is  as  to  the  legal  effect  of  the  execution  of 
the  supersedeas  bond  with  respect  to  the  injunction. 

In  tiie  case  of  Smith  v.  The  Western  Union  Telegraph  Co.,  83 
Ky.,  270,  the  precise  question  now  under  consideration  was  in- 
volved. It  was  held  that  when,  on  final  hearing?,  an  injunction 
has  been  dissolved,  the  execution  of  a  supersedeas  bond  by  tlie 
plaintiff  and  the  service  of  an  order  of  supersedeas  leaves  the 
injunctioij  in  full  force,  and  the  defendant  is  guilty  of  contempt 
if  be  disregards  it.  This  doctrine  was  approved  in  the  case  of  the 
Kentucky  &  Indiana  Bridge  Co.  v.  Kreiger,  &u.,  13  Ky.  Law  Hep., 
219,  and  may  be  regarded  as  the  weil-setlled  rule  In  this  State. 

Whether,  therefore,  the  injunction  be  perpetuated  or  dissolved, 
when  the  proceedings  on  the  judgment  is  stayed  by  the  execu- 
tion of  a  supersedeas  bond,  as  provided  by  the  express  language 
of  the  Code  (section  752)  defining  the  supersedeas,  the  judgment 
itself,  upon  the  authority  quoted,  is  suspended  or  stayed,  and 
tlie  parties  stand  as  if  it  had  not  been  rendered. 

The  execution  of  the  supersedeas  bond  and  service  of  the  super- 
sedeas may  be  regarded  as  operating  retroactively  on  the  judg- 
ment rendered,  rather  than  as  reviving  the  dissolved  injunction. 
It  operates,  therefore,  not  merely  to  stay  proceedings  on  the 
judement,  but  suspends  the  judgment  itself. 

nr.  High  is  thus  quoted  as  announcing  a  contrary  doctrine: 
"An  appeal,  being  merely  the  act  of  the  party,  can  not  of  itself 
Affect  the  validity  of  the  order  of  the  court,  nor  can  It  give  new 
life  and  force  to  an  injunction  which  the  court  has  decreed  no 
longer  to  exist.  It  follows,  therefore,  that  an  appeal  from  a  de- 
cree dissolving  an  injunction  can  not  have  the  effect  of  reviving 
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the  injunction  and  of  continuing  in  force,  by  the  mere  act  of  the- 
party  appealing,  a  judicial  order  which  has  been  set  aside. '^ 
(High  on  Injunctions,  volume  2,  section  1709.) 

Apparently  the  learned  author  is  considering  the  effect  of  an 
appeal  merely  on  the  order  of  injunction,  and  not  the  stay  or  sus- 
pension provided  for  by  statutory  regulation,  such  as  we  have 
seen  exists  in  Kentucky.  His  language,  "nor  can  it  give  new 
life  and  force  to  an  injunction  which  the  court  has  decreed  no 
longer  to  exist,"  is  ceitainly  not  applicable  to  a  case  where  the 
very  judgment  which  decrees  *'an  injunction  no  longer  to  exist," 
is  stayed  or  suspended  by  statutory  regulation. 

The  mere  appeal  of  which  the  author  wrote  doubtless  stayed 
future  proceedings  in  execution  of  the  judgment,  but  we  must 
give  broader  effect  to  the  stay  provided  for  in  our  Code,  and 
hold  that  the  entire  force  of  the  judgment  is  stayed  and  rendered 
temporarily  nugatory  by  the  execution  and  service  of  the  superse- 
deas, thus  leaving  the  injunction  where  it  was  before  the  rendi- 
tion of  the  suspended  judgment. 

It  is  contended,  however,  that  the  injunction  was  dissolved 
pendente  lite  and  the  supersedeas  issued  on  an  interlocutory*  judg- 
nilent  that  while  final  in  form  the  judgment  was  not  so  In  fact. 
A6  we  have  seen,  the  defendant  filed  au  answer  and  oounter- 
olaim. 

|t  is  claimed  that  '*the  cardinal  fact  of  plaintiff's  petition  was 
the  impracticability  of  joint  occupancy  at  the  point  of  the  pro- 
posed intersection,  and  the  cardinal  fact  of  the  counterclaim 
Wi^B  the  converse  of  this  averment;' '  that,  therefore,  the  coun- 
terclaim not  being  disposed  of  by  the  judgment,  the  case  to  that 
extent  is  still  pending,  and  the  order  sustaining  the  demurrer 
and  dismissing  the  petition  with  costs  is  not  a  final  order;  that 
the  supersedeas,  therefore,  was  issued  improvidently  and  is 
void,  hence  has  not  efficacy  toward  staying  the  judgment  or  re- 
viving the  injunction.  The  bare  statement  of  this  contention, 
and  we  have  made  it  substantially  in  the  language  of  the  learned 
counsel  for  the  appellee,  carries  with  it  its  own  answer. 

If  the  cardinal  facts  of  the  so-called  counterclaim  was  the  con- 
verse of  the  cardinal  facts  of  the  plaintiff's  petition,  the  plead- 
ing, while  in  name  a  counterclaim,  was  in  fact  merely  an 
answer. 

Certainly  it  is  that  the  dismissal  of  the  petition  disposed  of  all 
the  issues  in  the  case,  and  was,  therefore,  final.  It  does  not 
ocQur  to  us,  as  is  feared  by  counsel,  that  the  issues  were  segre- 
gated, or  that  there  is  danger  that  they  may  not  find  their  way 
together  again.  It  is  said,  however,  that  as  the  judgment  of 
dismissal  and  dissolution  gave  the  plaintiff  leave  to  apply  for  a 
reinstatement  of  the  injunction,  and  continued  it  in  force  for 
twenty  days  after  its  rendition,  the  remedy  was  by  such  applica- 
tion and  not  by  the  execution  of  the  supersedeas  bond. 

It  seems  clear  to  us  that  such  a  remedy  was  not  open  to  the 
plaintiff.  In  Pendergest  v.  Heekin,  18  Ky.  Law  Rep.,  180,  de- 
cided by  this  court  at  its  present  term  (May  23,  1893),  it  was  dis- 
tinctly held  that  where,  on  final  judgment,  an  injunction  is  dis- 
solved, the  right  to  apply  for  reinstatement  does  not  exist  but 
that  the  only  remedy  is  by  an  appeal.  But,  say  counsel  for  the 
appellee,  the  plaintiff  is  about  to  construct  an  additional  track 
at  the  point  of  the  proposed  intersection,  thus  so  changing  the 
situation  that  the  appellee  may  not  be  able  to  enforce  its  judg- 
ment after  it  shall  nave  obtained  it.  It  seems  to  us,  however, 
that  while  this  may  be  a  matter  for  future  inquiry  and  regula- 
tion, it  affords  no  justification  for  appellee's  plain  violation  of 
the  order  of   injunction.    As    to    the   appellee   company  and  re- 
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^pondents,  Bingo,  Welhnan  and  Hu{;hes,  the  rule  is  made  abso- 
lute and  is  dismissed  as  to  the  other  respondents.  The  only 
process  of  purging  the  contempt  Is  to  remove  the  obnoxious 
track  placed  at  the  point  of  intersection  on  the  night  of  the  10th 
of  May,  1893,  which  is  now  directed  to  be  done   by  July  1st  next. 


WILCOXEN  V.  COMMONWEALTH. 
(Filed  September  7,  189S— Not  to  be  reported.) 

1.  The  iD8truotloD6  qualifyioff  defeodant's  right  to  rely  on  the  plea  of  self- 
defense  was  erroneous  in  this  case  because  not  authorized  Iby  any  evidence, 
it  being  clear  that  the  deceased  was,  at  the  time,  the  aggressor  in  the  dlfl)- 
colty  in  which  be  was  kJUed. 

2.  Same— The  instruction  denying  appellant  the  right  to  rely  upon  the 
plea  of  self-defense  in  case  he  **brouf^bt  on*'  the  diffloulty  is  erroneous  in  the 
use  of  tbe  term  "brought  on"  the  difficulty,  which  is  of  too  general  a  ohar- 
aoter  for  use  in  an  instruction  where  life  or  liberty  is  InTOlved. 

Suob  an  instruction  should  state  the  manner  and  tbe  Intent  with  which 
accused  must  have  provoked  the  difficulty  with  the  deceased  so  as  to  be  de- 
prived of  the  plea  of  self-defense. 

Lewis  MoQuown  for  appellant. 

Wm.  J.  Hendrick  for  appellee* 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Tbe  appellant,  a  negro,  left  his  cabin  in  Hart  county  to  go  to 
Young's  store,  a  few  miles  distant,  to  get  some  medicine  for  his 
4siok  child.  One  Forbis,  a  colored  friend,  fell  in  with  biiki  and 
they  went  by  the  house  of  one  William  Butler,  another  negro, 
whfoh  was  close  by  the  road  leading  to  the  store,  where  Forbis 
and  Bulter  consummated  a  horse  swap. 

After  appellant  and  Forbis  had  left  the  house  Butler  followed, 
and  coming  up  to  them  told  appellant  that  he  wanted  him  to 
take  a  certain  woman,  a  white  prostitute,  to  keep  for  him  at  his 
house.  After  some  discussion  appellant  refused,  upon  which 
Bulter  became  angry,  drew  his  pistol  and  insisted  that  unless 
appellant  would  agree  to  take  the  woman  he  would  kill  him. 
Forbis  interfered,  quieted  the  difficulty  and  the  party  proceeded 
towards  the  store.  Twice  after  this  as  they  went  along  Butler 
drew  his  pistol  and  tried  to  make  appellant  agree  to  keep  the 
prostitute  for  him.  He  was  quieted  by  Forbis.  At  length  Spen- 
cer Butler,  the  son  of  William,  joined  the  three,  and  about  this 
time  William  told  Forbis  and  his  son  to  go  on,  that  he  had  gone 
as  far  on  that  road  as  he  was  going,  and  that  he  had  a  settle- 
ment to  make  with  appellant.  Forbis  and  Spencer  walked  on 
and  in  a  short  while  heard  a  call  of  distress  from  Butler  accord- 
ing to  the  testimony  of  Spencer,  and  from  appellant  according 
to  tbe  statement  of  Forbis. 

Spencer  went  back,  and  not  seeing  his  father,  supposed  he  had 
none  home.  He  went  off  to  a  dance.  Appellant  ran  up  to  Forbis, 
told  him  that  Butler  had  tried  to  kill  him,  and  using  his  pocket 
icnife,  a   small    barlow,  he  had    cut   him,  but   didn't    know  how 
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badly.  They  then  went  to  the  house  of  a  neighbor,  got  them  to 
go  with  them  with  lights  and  found  Butler  dead  some  twenty 
feet  from  where  the  struggle  took  place  as  pointed  out  by  appel- 
lant. He  was  cut  on  the  wrist  of  the  right  arm  and  a  stab  wa» 
found  over  the  left  breast,  which  was  supposed  to  have  pene- 
trated the  heart.  The  pistol  of  the  dead  man  was  found  near  by- 
Appellant  surrendered  himself  to  the  authorities,  was  subse- 
quently tried  and  convicted.  His  sentence  was  for  fifteen  years 
and  he  has  appealed. 

The  principal  error  of  which  he  complains  is  in  the  modifica- 
tion of  instruction  No.  4,  depriving  him,  as  he  contends,  of  tbe 
right  of  self-defense. 

Appended  to  the  usual  instruction  on  that  subject  is  this  lan- 
guage: "Unless  the  jury  shall  further  believe  from  the  evidence, 
to  the  exclusion  of  a  reasonable  doubt,  that  defendant  brought 
on  the  difficulty  in  which  Butler  was  stabbed,  in  which  evont 
the  defendant  can  not  avail  himself  of  the  plea  of  self-defense 
and  apparent  necessity,  unless  the  jury  shall  believe  froui  the 
evidence  defendant  had  withdrawn  from  the  difficulty  prior  to 
the  stabbing." 

We  are  of  opinion  that  this  modification  should  not  have  been 
-given. 

First,  there  is  no  testimony  to  authorize  it.  From  the  begin- 
ning of  the  trouble  until  the  combatants  were*  left  alone  the  de- 
ceased was  th«  aggressor.  Moreover  it  was  in  proof  that  he  was 
a  vindictive,  quarrelsome,  dissipated  negro,  and  habitually  car- 
ried a  pistol.  Appellant's  reputation  was  shown  to  be  good. 
No  one  saw  the  final  combat,  and  there  is  not  the  slightest  proof 
on  which  to  base  such  an  instruction.  (Hamlin  v.  OommoD- 
wealth,  11  Ky.  Law  Rep.,  S48,  and  Martin  v.  Commonwealth, 
14  Ky.  Law  Rep.,  95.) 

In  the  second  place  the  form  of  the  instruction  is  objectionable. 
**The  term  'brought  about'  a  meeting  is  of  too  general  a  charac- 
ter, however,  for  use  in  an  instruction  to  a  jury  where  life  or 
liberty  is  involved."  (Crane  v.  Commonwealth,  12  Ky.  Law 
Rep..  162.) 

Neither  the  manner  of  bringing  on  the  difficulty  nor  the  intent 
of  the  accused  are  supposed  to  be  material  by  the  court  in  this 
instruction.  Both  are  vitally  important.  (Allen  v.  Common- 
wealth, 86  Ky.,  642). 

Judgment  reversed  and  cause  remanded  for  a  new  trial  upoa 
principles  consistent  with  this  opinion. 


COMMONWEALTH  v.  DAVIS. 

(Filed  September  7,  1893--Not  to  be  reported.) 

1.  Criminal  law— Evidence— On  the  trial  of  appellee,  charged  with  oom- 
inltting  perjury  while  testifying  in  his  own  behalf  in  a  oounty  court  during 
the  trial  of  bastardy  proceedingB  against  him,  the  record  of  the  prooeedinfrfi 
in  the  county  court  was  competent  evidence  to  show  that  tbe  alleged  faiee 
oath  concerned  a  matter  as  to  which  appellee  could  be  Ipfrally  sworn  and 
that  the  oath  was  admlDlstered  hj  a  person  authorized  to  administer  it. 

2.  Same— Time  alleged  in  indictment  immaterial— The  fact  that  the  in- 
dictment alleged  that  the  proceeding  during  which  the  perjury  was  com- 
mitted took  place  on  October  1,  1802,  while  the  proof  showed  it  occurred  on 
September  19,  1892,  is  immaterial,  it  being  alleged  that  said  trial  occurred 
before  the  finding  of  the  indictment. 
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Wm.  J.  Hendrick  for  appellant. 
Appeal  from  Graves  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellee,  Will  Davis,  liaving  been  indicted  for  the  offense  of 
false  swearing,  and  under  a  peremptory  instruction  of  the  court; 
found  by  verdict  of  the  jury  not  guilty,  the  Commonwealth  pros- 
ecutes this  appeal. 

The  circumstances  under  which  the  alleged  offense  was  com- 
mitted are  stated  in  the  indictment  substantially  as  follows: 
That  upon  trial  in  the  Graves  County  (.-ourt  of  the  cause  of  the 
(Commonwealth  against  appellee  on  a  warrant  charging  him  with 
being  father  of  a  bastard  child,  he  appeared  as  a  witness  on  his 
own  behalf,  and  being  duly  sworn  as  such  did  willfully,  falsely 
and  feloniously  state  and  give  in  evidence  that  he  never  at  any 
time  had  sexual  intercourse  with  Leila  Sawyer,  mother  of  said 
bastard  child,  whereas  in  truth  he  had,  before  testifying,  such 
Intercourse  with  her. 

Upon  trial  of  this  case  the  Commonwealth  offered  in  evidence 
dulj'  authenticated  record  of  the  proceeding  in  the  bastardy  cnse 
against  appellee,  showing  the  trial,  verdict  and  judgment  of  the 
county  court.  But  objection  was  made  and  sustained  by  the 
lower  court  to  said  record  as  evidence  upon  the  ground  that 
trial  ot  the  bastardy  case  appears  therefrom  to  have  been  pend- 
ing and  determined  September  19,  1892,  whereas  it  is  alleged  in 
the  indictment  such  trial  was  had  October  1,  1892. 

The  Commonwealth  then  offered  to  prove  the  same  facts  by 
oral  testimony,  objection  to  which  was  made  and  sustained  be- 
cause record  evidence  thereof  was  the  best  evidence;  and  as  no 
other  evidence  was  offered  by  the  Commonwealth  verdict  of  not 
guiltj'  necessarily  followed. 

To  convict  for  false  swearing,  under  the  statute,  it  is  essential 
to  allege  in  the  indictment  and  prove  on  trial  that  the  false  oath 
was  taken  knowingly  and  willfully  on  a  subject  concerning  which 
the  party  could  be  legally  sworn,  and  before  a  person  authorized 
to  administer  the  oath.  (Comrhonwealth  v.  Power,  2  Met.,  1; 
Commonwealtli  v.  Still,  275;  Richey  v.  Commonwealth,  81  Ky., 
324.) 

These  essential  facts  were  all  fully  and  sufflciently  stated  in 
the  indictment.  But  it  would  not  have  been  competent  or  avail- 
able for  the  Commonwealtli  to  prove  the  alleged  false  oath  was 
knowingly  and  willingly  taken,  without  first  showing  it  was  so 
taken  on  a  subject  concerning  which  appellee  could  be  legally 
sworn,  and  before  a  person  authorized  to  administer  the  oath. 
These  two  facts  could  be  properly  shown  alone  by  the  record, 
which  the  lower  court  rejected  as  evidence,  and  are  fully  shown 
thereby.  And  it  seems  to  us  it  was  error  to  sustain  the  objection 
made  to  the  competency  of  that  record  as  evidence,  because 
whether  trial  of  the  bastardy  case  took  place  September  19,  1892, 
as  appears  therefrom,  or  October  1,  1892,  as  stated  in  the  indict- 
ment, is  not  at  all  material,  inasmuch  as  it  appears  from  both 
that  the  alleged  offense  was  committed  before  finding:  of  the  in- 
dictment. 

The  statement  of  facts  was  made  in  the  indictment  quite  fully 
and  explicitly  enough  to  enable  a  person  of  common  understand- 
ing to  know  what  particular  offense  was  intended  to  be  charged, 
and  to  enable  the  court,  in  cas:e  of  conviction,  to  pronounce 
judgment  that  would  bar  another  prosecution  for  the  same 
offense;  and  the  Criminal  Code  does  not  require  a  charge  to  be 
made  in  an  indictment  more  directly  or  with  a  greater  degree  of 
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certainty  th»n  that.     We   are  utterly  unable   to  see   wherein    the 

variance  in  date  of  the  bastardy  trial  as  stated  In  the  indiotment 

and  shown  by  the  rejected  record  could  possibly  defeat  the  right 

of  the  case  or  prejudice  than  of  appellee.  Moreover,  it  has  been 
expressly  held  by  this  court,  in  Kiohey  v.  Cumtnonwealth,  81 
Ky.,  524,  that  in  a  prosecution  for  false  swearing  date  of  com- 
mission of  such  offense  need  not  be  alleged  at  all  in  the  indict- 
ment because  not  material. 

In  our  oplnon  the  lower  court  erred  to  the  prejudice  of  the 
Commonwealth  in  sustaining  objection  to  said  record  as  evi- 
dence, and  this  opinion  is  directed  to  be  certified. 


COMMONWEALTH  v.  HIDE. 

(Filed  Septembers,  1893.) 

1.  Forgery— Alteration  of  oheok  on  bank— The  unlawful  addition  of  a 
figure  before  other  flgurea  followiDg  tbe  dollar  mark  written  in  the  faoe  of 
a  oheok  on  a  bank  is  forgery,  although  no.alteratiou  la  made  In  the  written 
enumeration  of  the  amount  of  money  to  be  paid  therein.  The  alteration  or 
erasure  of  any  material  part  of  suoh  a  written  instrument,  whereby  another 
may  be  defrauded,  may  be  a  forgery,  although  the  whole  instrument  is  not 
made  false  or  flotltious. 

9.  Same— Evidence— Where  the  evidence  shows  that  no  one  but  the  payee 
had  possession  of  a  check  after  its  delivery  by  the  maker  until  it  was  paid, 
and  that  during  that  time  had  been  so  altered  as  to  be  a  forged  Instrument, 
the  question  as  to  whether  the  payee  had  committed  the  forgery  should  be 
submitted  to  the  jury,  although  there  is  no  direct  evidence  that  he  actually 
made  the  alteration. 

Wm.  J.  Hendrick  for  appellant. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

The  appellee,  under  an  indictment  for  forgery,  was  upon  trial 
found  "notguilty^^  by  the  jury,  under  a  peremptory  instruction 
from  the  court,  and  the  Commonwealth  has  appealed. 

The  indictment  charges  that  the  defendant  committed  the  crime 
named  by  feloniously  and  corruptly  writing  the  figure  8  just 
after  the  dollar  mark  and  before  the  figures  70  on  tbe  faoe  of  a 
check  drawn  in  his  favor  by  one  J.  S.  Morehead,  on  J.  Potter  & 
Co.,  hankers,  with  intent  to  defraud,  etc.,  thus  making  the 
oheok  one  for  $3.70,  when  it  was  in  fact  one  for  only  70  cents. 
The  proof    disclosed  that   Morehead   gave    Hide  a    check   for 

$70 

70  cents,  writing    the  figures   thus,     -near  the  top  of   the  check 

toward  its  right-hand  margin. 
The  line  below  read 

seventy  cents    19.  dollars. 

Sliortly  after  the  date  of  the  check  Hide  presented  it  to  the 
clerk  of  Wade  &  Co.,  merchants,  and  asked  to  be  given  $2  in  cash 
and  balance  in  goods.  'Ihe  check  was  unchanged,  save  the 
flpTUre  3  stood  between  the  dollar  mark  and  the  figure  70.  With- 
out observing  the  writing  closely,  the  clerk  made  the  exchange, 
and  thereafter,  upon  discovering  the  mistake,  had  the  accused 
arrested  and  put  on  tiial  as  named. 
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Clearly  the  writing   whs  a   forgery   and  tlie   iDdiotment  in   apt 

terms  charged  the  defendant  with  the  crime.     It  is  certainly  not 

necessary  that   the  whole    Instrument   should    be   made  false  or 

fictitious;  making  an   alteration  or  erasure   in  any  material  part 

of  a  true   instrument,  whereby  another  may  be   defrauded,  is   a 

forgery.    This  check,  in  a  material  and  we  may  say  a  prominent 

part,  was  altered,  and  it  does  not  matter  that  the  words  '* sev- 
enty cents*^  remained  as  written,  or  that  by  close  observation 
the  merchant  could  have  detected  the  forgery  and  prevented  the 
consummation  of  the  fraud. 

While,  therefore,  the  alteration  of  the  check  must  be  held  to 
have  been  forgery,  the  question  yet  recurs  whether  the  proof  is 
safBoent  to  show  that  the  accused  made  that  alteration,  or.  In 
other  words,  committed  the  forgery.  That  he  uttered  the  forged 
instrument  is  uncontradicted,  but  for  that  he  was  not  on  trial. 
There  is  no  proof  directly  showing  that  he  inserted  the  figure  in 
question,  but  no  one  else  is  implicated  or  interested.  He  alone 
got  the  benefit  of  the  change  made,  or  had  possession  of  the 
writing,  so  far  as  the  proof  shows,  from  the  time  of  its  execution 
by  Morebead  until  its  delivery  to  the  clerk  in  its  altered  condi- 
tion. 

It  seems  to  us  that  the  jury  could  readily  have  concluded  be- 
yond any  reasonable  doubt  that  the  prisoner  was  guiltv.  The 
oase  should  have  been  submitted  to  it.  Quite  rarely  can  the  vury 
act  of  falsifying  a  writing  be  shown,  and  to  require  the  State  to 
show  more  than  It  has  in  this  case  would  furnish  a  too-conven- 
ient loophole  for  the  escape  of  the  guilty,  and  result  in  the  fre- 
quent failure  of  justice.  A  like  conclusion  was  reached  by  the 
<:ourt  upon  a  similar  state  of  case  in  Mitchell  v.  The  State,  6 
Ga.,  448,  which  is  ordered  to  be  certified  as  the  law  of  the  case. 


HOURIGAN  V.  COMMONWEALTH. 

(Filed  September  14,  1893.) 

1.  Criminal  law— Jurisdiotioii— CbaDge  of  veoue— When  on  motion  of  a 
defendant  indicted  for  murder,  entered  in  the  circuit  court  of  the  county  to 
which  the  case  had  been  transferred  by  change  of  a  venue  that  was  granted 
on  biB  application,  an  order  is  entered  remanding  the  case  for  trial  to  the 
«ircDit  court  of  the  county  in  which  the  crime  was  committed  and  the  in- 
dictment found,  the  defendant,  after  a  trial  and  conviction  in  the  latter 
court,  will  not  be  allowed  to  say  that  the  verdict  against  him  is  void  for 
want  of  jurisdiction  of  the  court  rendering  it.  The  court  In  which  the  in- 
dictment was  returned  had  original  jurisdiction  of  the  case  and  still  bad 
Jurisdiction  when  the  case  was  remanded  to  it  on  the  defendant's  motion. 

8.  Same— Transfer  of  case—The  rule  that  a  case  does  not  stand  for  trial 
In  a  court  to  which  it  Is  removed,  unless  the  record  has  been  lodj^ed  with 
tbe  clerk  of  that  court  ten  days  before  the  commencement  of  the  term,  has  no 
application  to  criminal  cases  transferred  from  one  court  to  another  by  change 
of  venue.    It  Is  found  in  the  Civil  Code  and  applies  only  to  civil  oases. 

8.  Misconduct  on  tbe  part  of  the  attorney  for  the  Commonwealth  in  his 
argument  to  tbe  jury  Is  not  a  sufficient  ground  for  reversal  in  a  criminal 
case  where  it  appears  the  trial  was  in  all  other  respects  fairly  conducted, 
and  that  no  verdict  other  than  that  rendered  could  have  been  returned  by 
Uie  jury  without  misconduct  on  their  part. 

4.  On  tbe  fourth  trial  of  this  case  the  refusal  of  the  court  to  grant  a  con- 
tinuance because  of  tbe  absence  of  certain  witnesses,  and  IndispositloD  of 
oue  of  defendant's  counsel,  was  not  prejudicial  or  an  abuse  of  discretion. 
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Samuel  Avritt,  S.  A.  Russell  and  Charles  Pattlson  for  appel- 
lant. 

W.  J.  Hendrick  and  H.  W.  Rives  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  tiie  court  by  Judge  Hazelrigg. 

In  June,  1888,  the  appellant  whs  indicted  in  the  Marion  Circuit 
Court  for  the  murder  of  Samuel  Hays. 

At  the  following  term  of  that  court  he  obtained,  in  the  regular 
way,  a  change  of  v«nue  to  Taylor  county,  and  at  his  first  trial 
there  was  found  guilty  and  his  punishment  fixed  at  confinement 
in  the  State  penitentiary  for  life. 

He    was   granted    a  new    trial    by  that   court.     The    case    was 

brought  to  this  court  by  the  Commonwealth    to  have  the  rulings 

of  the    lower    court   reviewed  and   the  law  of  the   case   settled. 

(Commonwealth   v.  Hourigan,    89Ky.,  305. )     Subsequently  two 

other  trials  were  had  in  the  Taylor  Circuit  Court.  The  jury 
failed  to  agree  each  time.  Finally,  in  April,  1893,  on  the  motion 
of  the  defendant,  the  Commonwealth  not  objecting,  the  case  was 
remanded  to  the  Marion  Circuit  Court.  At  the  succeeding  term 
of  the  latter  couit  the  defendant  appeared  on  the  calling  of  the 
case  and  moved  to  set  aside  the  order  entered  at  a  former  term 
transferring  the  cause  by  cliange  of  venue  to  Taylor  county, 
which  was  done. 

His  motion  for  a  continuance  was  overruled  and  a  trial  had» 
which  resulted  in  his  conviction  for  manslaughter,  the  jury  fix- 
ing his  punishment  at  confinement  in  the  penitentiary  for  ten 
years.  His  motion  for  arrest  of  judgment  for  want  of  jurisdic- 
tion in  the  Marion  Circuit  Court  and  for  a  new  trial  on  various 
grounds  being  overruled,  he  has  appealed  to  this  court. 

The  first  question  is  whether  the  Marion  Circuit  (^ourt  had 
jurisdiction  of  tlie  case.  Appellant's  counsel  contend  that  the 
case  was  properly  removed  from  Marion  county,  after  which  the 
Marion  Circuit  Court  had  no  more  jurisdiction  over  it  than  if  it 
had  never  been  there;  that  there  is  no  way  Ivnown  to  the  law  by 
which  it  could  ever  get  back  there,  as  chapter  12  of  the  General 
Satutes  provides  that  but  one  change  of  venue  shall  be  granted 
in  any  case;  that  the  Taylor  'Circuit  Court  had  no  authority  to 
set  aside  the  order  of  the  Marion  Circuit  Court  sending  the  case 
to  Taylor  county,  aid  the  Marion  Circuit  Court  had  no  power  in 
1893  to  set  aside  its  order  of  transfer  made  in  1888;  that  while 
the  indictment  shows  that  the  alleged  crime  was  committed  in 
Marion  county,  the  record  also  shows  ttiat  the  Marion  Circuit 
Court,  by  its  order  of  transfer  has  lo^t  all  jurisdiction  over  the 
case,  and  that  as  consent  can  not  confer  jurisdiction,  the  con- 
sent of  the  accused  to  transfer  and  trial  in  Marion  does  not  affect 
the  question.  With  thesp  views  we  can  not  concur.  The  motion 
of  the  defendant  was  simply  to  remand  the  case  to  the  court  of 
original  jurisdiction.  We  think  the  Taylor  Circuit  Court  had 
jurisdiction  over  this  motion.     It  had  the  right  to  pass  on  it. 

The  statute  has  no  application  and  presents  no  b[\r  to  the  juris- 
diction of  the  court  in  passing  on  the  motion  to  remand.  The 
object  of  the  lav/  in  providinjr  for  a  change  of  venue  is  to  afiord 
the  accused  a  trial  in  a  community  where  the  state  of  public 
opinion  is  such  as  that  he  can  have  a  fair  hearing  or  is  not 
such  as  to  prevent  it.  Ordinarily  he  accomplishes  this  result  by 
filing  his  petition  and   supporting   it  by  the  affidavits  of  others. 
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But  be  may  obtain  the  same  result  witbout  observing  tbese 
forms,  tbe  Commonwealth  consenting.  Whatever  method  is  ob- 
served be  is  but  selecting  a  tribunal  in  which  to  be  fairly  tried. 

These  formalities,  provided  by  the  statute,  may  be  regarded  as 
so  many  hindrances  to  the  attainment  of  his  purpose.  There- 
fore, if  they  are  waived  and  he  selects  his  forum  and  submits 
himself  to  the  jurisdiction,  upon  what  principle  can  he  after- 
wards complain?  No  constitutional  or  inalienable  right  is  parted 
with,  or  indeed  any  right.  On  the  contrary,  by  the  overt  act  of 
the  defendant,  he  obtains,  directly  what  the  statute  gives  him 
only  through  the  observance  of  certain  forms. 

In  Lightfoot  v.  Commonwealth,  80  Ky..  524,  it  is  said  **he,'* 
the  accused,  "will  not  be  allowed,  after  being  tried  in  the  county 
of  his  own  selection,  to  say  that  the  verdict  against  him  is  void 
for  want  of  jurisdiction  in  the  court  trying  him.  Consent  can  not 
give  jurisdiution,  but  the  purpose  of  the  statute  being  to  secure 
an  impartial  trial  and  authorizing  a  removal  of  the  cause  by  tbe 
accused  from  the  vicinage,  the  spirit,  if  not  the  letter,  of  the 
statute  will  sustain  a  verdict  of  guilty  or  of  an  acquittal,  where 
the  accused  selects  the  county  in  which  he  is  to  be  tried, 
although  it  may  not  be  in  a  county  adjacent  to  that  in  which  the. 
offense  is  committed.'^ 

The  appellant  complains  because  the  record  from  Taylor  county 
was  filed  in  the  Marion  Circuit  Court  at  the  April  term,  when 
he  was  at  once  tried;  that  as  the  statute  provides  in  civil  cases 
that  a  case  does  not  stand  for  trial  in  the  court  to  which  it  is  re- 
moved unless  the  record  has  been  lodged  with  the  clerk  of  the 
court  ten  days  before  the  first  day  of  the  next  term  of  court, 
such  rule  should  be  adopted  in  criininal  cases. 

It  is  sufficient  to  say  that  there  is  no  such  statutory  require- 
ment and  no  reason  for  any.  The  case  was  fixed  for  a  day  cer- 
tain in  tbe  order  remanding  the  case  obtained  on  motion  of  the 
accused.  The  motion  for  a  continuance  by  reason  of  the  sick- 
ness of  counsel  was  also  properly  overruled.  The  attorney, 
whose  sickness  was  urged  as  a  ground  therefor,  was  present  and 
participated  in  the  trial.  There  appears  to  have  been  no  lack  of 
counsel,  either  in  respect  to  the  numbers  or  ability,  to  conduct 
the  defense  skillfull}'  and  zealously.  Some  stress  is  laid  on  what 
is  charged  as  misconduct  on  the  part  of  the  attorneys  represent- 
ing the  Commonwealth  in  their  argument.  But  if,  as  has  been 
repeatedly  held,  tlie  trial  in  other  respects  was  fairly  conducted, 
and  it  is  apparent  that  no  other  verdict  could  have  been  ren- 
dered without  misconduct  on  the  part  of  the  jury,  as  we  clearly 
think  was  the  state  of  case  here  from  a  careful  reading  of  the 
evidence,  the  verdict  should  not  be  set  aside  on  such  ground. 
(O'Brien  v.  Commonwealth,  89  Ky.,  361;  Rankin  v.  Common- 
wealth, 82  Ky.,  424.) 

Tbe  witnesses,  on  account  of  whose  absence  a  continuance  was 
asked,  were  all  present  and  testified,  save  Hughes,  Kane^'  and 
Pipes,  who  had  repeatedly  been  absent  before  and  the  case  con- 
tinued for  them.  It  was  not  shown  that  by  a  continuance  they 
could  be  had  at  the  next  term.  This  was  the  fourth  trial,  and 
the  discretion  allowed  the  court  under  section  189  of  the  Crim- 
inal Code,  in  permitting  the  affidavit  for  continuance  to  be  read 
as  tbe  deposition  of  the  absent  witnesses,  was,  we  think,  not 
abused  in  tliis  case.  There  was  no  error  in  the  instructions  given 
and  none  committed  in  refusing  those  offered  by  the  defendant. 
The  law  of  the  case  was  substantially  settled  on  the  former  ap- 
peal. 

The  judgment  affirmed. 
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SUPERIOR  COURT  ABSTRACTS. 


COMMONWEALTH  v.  LEACH'S  COMMITTEE. 

Filed  September  27,  1893.    Appeal  from  LIdcoId  Circuit  Court.     Opinion  of 

the  oonrt  by  Judge  Yost,  a£9rming. 

Allowance  to  barm  lees  lunatics— The  act  of  May  23,  189U,  which  provides 
for  the  payment  by  the  county  oourt  of  $20  of  the  annual  allowance  of  176  a 
year  to  a  "pauper  idiot,"  does  not  apply  to  harmless  incurable  lunatics  who 
have  been  confined  in  and  legally  released  from  an  asylum,  and,  therefore, 
the  State  is  liable  for  the  whole  of  the  allowance  to  such  lunatics. 

W.  J.  Hendrick  and  John  S.  Owsley  for  appellant;  J.  B.  Pazton  for  ap- 
pellee. 

LOUISVILLE  &  NASHVILLE  H.  R.  CO.  v.  CARROLL. 

iPlled   September  27,  1898.    Appeal  from   Laurel   Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Tost,  reversing. 

Railroads— Killing  of  stock  on  track— In  this  action  against  a  railroad 
company  to  recover  damages  for  the  killing  of  a  horse  by  one  of  its  trains, 
^s  it  was  clearly  shown  that  after  it  was  discovered  the  horse  was  in  danger 
those  in  charge  of  the  train,  although  using  every  means  In  their  power, 
tM)uld  not  avoid  the  injury,  a  verdict  for  plaintiff  should  have  been  set  aside. 
It  is  not  the  duty  of  an  engineer  to  stop  the  train  simply  because  be  sees 
animals  grazing  near  the  track. 

Alcorn  &  Craft  for  appellant. 

OHIO  VALLEY  RY.  CO.  v.  O'DANIEL. 

iPiled  September  97,  1898.    Appeal  from  Union   Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Railroads— Contract  as  to  fencing  of  track— Killing  of  stock  on  track- 
When  a  railroad  company  enters  Into  a  contract  with  the  owner  of  lands  ad- 
joining its  track  by  which  the  company  undertakes  to  build  and  keep  in  re- 
pair a  fence  along  one  line  of  its  right  of  way  and  the  land  owner  along  the 
t)ther  line,  such  a  contract  operates  to  relieve  those  in  charge  of  trains  from 
the  duty  of  keeping  a  lookout  for  straying  cattle  while  passing  through  the 
lands  of  the  party  with  whom  the  contract  was  made,  and  the  only  duty  the 
-company  owes  to  his  cattle  found  upon  Its  track  within  such  inolosure  is  to 
use  all  proper  means  to  avoid  Injuring  them  after  they  are  discovered  to  be 
In  a  position  of  danger.  But  where,  as  in  this  case,  both  parties  have  seem- 
ingly abandoned  the  contract  by  neglecting  the  fences  so  that  they  no  longer 
X)fler  any  obstruction  to  the  passage  of  Ftock  a  rescission  of  the  contract  will 
be  implied  and  the  parties  brought  within  the  purview  of  the  statute,  which 
makes  the  company,  whether  negligent  or  not,  liable  for  one-half  the  value 
t)f  the  stock  killed  where  the  owner  has  not  received  compensation  for  fenc- 
ing his  land  along  the  road. 

Adair  &  Morton  and  P.  H.  Darby  for  appellant;  S.  B.  &  R.  D.  Vance  for 
appellee. 
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HERNPON  V.  WATERS'  EX'OR. 

Fil<^  Oofcober  4,  1888.    Appeal  from  Hart  Ciroalt  Court.    Opinion  of  %h^ 

court  by  Judge  Yost,  granting  rehearing  and  reversing  in  part. 

1.  Tender's  lien— In  this  action  by  an  executor  upon  a  note  executed  ta 
his  testator  for  the  purchase  price  of  a  tract  of  land  in  whioh  the  plaintiff 
sought  a  sale  of  the  land  to  satisfy  the  debt,  as  there  was  no  allegation  in 
the  petition  that  the  testator  had  performed  his  covenant  to  convey  or  that 
his  heirs  and  devisees  in  whom  the  title  was  vested  were  able,  ready  or  will- 
ing to  convey,  the  court  erred  in  rendering  a  decree  for  the  sale  of  the  land. 

9.  Mistake  in  record  as  to  date  of  attaohmest— As  the  aiBdavit  and  bond 
for  an  attachment  are  both  dated  December  8,  1891,  and  the  trial  was  had 
and  judgment  rendered  in  August,  1899,  it  is  manifest  that  the  attachment 
was  Issued  prior  to  December  8,  1898,  although  the  writ,  as  copied  into  th» 
transcript,  bears  that  date. 

W.  Beard  and  John  L.  Scott  &  Son  for  appellant;  Martin  St  Stamp  for 
appellee. 

MARTZ  V.  SCHWARTZ. 

Filed  October  4,  1898.    Appeal  from  Campbell  Chancery  Court.     Opinion  of 

the  court  by  Judge  Yost,  reversing. 

Credit  pleaded  sustained  by  evidence— In  this  action  upon  a  promissory 
qote  the  courji  erred  in  refusluK  to  allow  a  credit  pleaded  by  him,  as  the  evi- 
dence clearly  established  the  payment  of  the  amount  claimed  by  him  as  a 
credit. 

«  _  

E.  W.  Qawkins  and  Butler  Hawkins  for  appellant;  M.  R.  Lockhart  for 
appellee. 

RAYMOND  V.  MoCLSERY. 

Filed  October  4,  1898.     Appeal  from  Bullitt  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  reversing. 

1.  Champerty— While  the  intermeddling  of  nonprofessionals  In  the  man- 
agement of  suits  brought  or  to  be  brought  should  be  discouraged  as  tending 
to  come  within  the  purview  of  the  statutes  against  champerty  and  mainten- 
ance, yet  a  party  has  the  right  to  appoint  any  person,  whether  he  be  a  law- 
yer or  not,  an  agent  to  settle  his  controversy  for  him,  out  of  court  if  he  can, 
but,  if  not,  to  see  to  the  proper  prosecution  of  an  action  which  he  is  to  have 
brought  and  carried  on  In  the  name  of  his  principal. 

3.  Same— A  contract  is  not  champertous  unless  It  embraces  some  agree- 
ment to  allow  a  part  or  parcel  of  the  thing  to  be  recovered  as  compensation, 
for  recovering  It. 

Ben  Chapeze  and  C.  P.  Davis  for  appellant. 


HARRIS  V.  COMMONWEALTH. 

Filed  October  4,  1893.    Appeal  from  Allen   Circuit  Court.    Opinion   of  the 

court  by  Judge  Yost,  affirming. 

Criminal  law— Degrees  of  offense— Under  an  indictment  for  willfully  and 
maliciously  shooting  at  and  wounding  another  the  defendant  may  be  con- 
victed of  the  offense  of  unlawfully  shooting  at  another  with  Intent  to  kill 
him  without  Inflicting  a  wound. 

Lewis  McQuown  for  appellant;  W.  J.  Hendrlck  and  N.  A.  Porter  for  ap« 
pellee. 
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FOWLER  V.  ARCHIBOLD. 

¥iled  October  4,  1898.    Appeal  from  Webster  Circuit  Court.    Opinion  of  tbe 
court  by  Judge  Barbour,  aflarming. 

1.  Separation  of  conclusions— As  tbls  was  an  ordinary  action  In  wblch  tbe 
law  and  facts  were  submitted  to  tbe  court  and  tbe  court  did  not  state  tbe 
conclusions  of  fact  found  separately  from  tbe  conclusions  of  law,  tbe  sufS- 
olency  of  tbe  pleadings  to  support  tbe  judgment  is  tbe  only  question  for 
ileoislon. 

2.  Alteration  of  note— After  a  surety  bas  obligated  blmself  to  pay  one  per- 
son, any  alteration,  witbout  bis  consent,  of  tbe  face  of  tbe  writing,  making 
it  payable  to  anotber  person,  releases  bim. 

Jobn  G.  Bailey,  Jobn  D.  Hill  and  Jobn  L.  Scott  &  Son  for  appellant: 
Waddill  &  Pratt  and  Edward  W.  Hlnes  for  appellee. 

GREEN  V.  COMMONWEALTH. 

KILPATRICK  V.  COMMONWEALTH. 

WILLIAMS  V.  COMMONWEALTH. 

iriled  October  4,  1893.    Appefils  from  Hardin  Circuit  Court.    Opinion  of  tbe 

court  by  Judge  Barbour,  reversing. 

1.  Local  option— Repeal  of  statute— An  act  approved  May  5,  1884,  making 
it  unlawful  to  sell  liquor  in  Hardin  county,  wblcb  took  efftrct  upon  its  rati- 
fication  by  tbe  voters  of  tbe  county  at  an  election  beld  for  tbat  purpose,  as 
provided  by  tbe  act,  was  repealed  by  an  act  approved  March  16, 1890,  entitled 
/"An  act  resubmitting  to  the  voters  of  Hardin  county  the  question  as  to 
whether  or   not  spirituous,  vinous  or  malt    liquors  shall  be  sold  In  said 
oounty,"  it  being  provided  by  the  latter  act  tbat  if  a  majority  of  tbe  votes 
oast  in  any  magisterial  district  should  be  cast  against  prohibition,  the  county 
Judge  should  grant   license  to  retail  Hquor  in  said  district,  and  If  a  major- 
ity of  the  votes  cast  in  any  magisterial  district  should  be  caRt  for  prohibi- 
tion, it  should  be  unlawful  for  tbe  county  judge  to  grant  any  license  in  said 
district,  and  it  being  further  provided  that  all  laws,  general  or  special,  in 
.-conflict  or  inconsistent  with  that  act  should  be  repealed.    The  act  of  March, 
1890,  can  not  be  regarded  as  an  amendment  to  the  act  of  May  5,  1884,  and  as 
submitting   to  tbe  voters  of  each   magisterial  district  the  question   as  to 
whether  that  act  should  be  repealed  as  to  tbat  dietrict,  but  must  be  regarded 
.as  of  itself  repealing  the  act  of  May  5,  1884,  as  to  the  whole  county. 

2.  Same— Tbe  fact  that  the  act  of  March,  1890,  pi-escrlbes  no  penalty  for 
its  violation  does  not  evidence  an  intention  that  the  act  should  have  tbe 
effect  merely  of  an  amendment,  as  a  repealing  act  does  not  become  inopera- 
tive because  it  fails  to  prescribe  offenses  and  punishments  in  lieu  of  those 
embraced  in  the  old  law.  Besides,  although  the  act  prescribes  no  penalty  a 
penalty  can  still  be  imposed,  there  being  a  general  law  imposing  a  penalty 
for  selling  liquors  without  license,  under  which  any  one  violating  tbe  act 
in  question  by  selling  liquors  without  license  can  be  punished. 

3.  Same— Where  the  language  of  the  statute  is  plain  the  intent  of  the  leg- 
islature can  not  be  sought  for  outside  of  the  statute.  Therefore,  the  fact 
that  the  legislature,  subsequent  to  the  act  of  March,  1890,  and  at  the  same 
-session,  passed  an  act  expressly  amending  the  act  of  May  6,  1884,  can  not  be 
regarded  as  evidence  that  tbe  act  of  March,  1890,  was  not  Intended  to  repeal 
the  act  of  May  5,  1884. 

4.  Same— Indictment— Even  if  the  act  of  March,  1890,  can  be  regained  as 
merely  an  amendment  of  the  act  of  1884,  it  was  only  illegal  to  sell  in  those 
districts  which  had,  under  the  act  of  March,  1890,  voted  against  the  sale, 
and  it  being  admitted  that  one  district  had  voted  for  the  sale,  the  indict- 
ment should  have  alleged   tbat  the  sale  was  made  in  a  district  which  bad. 
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noder  the  aot,  voted  against  the  sale;  it  was  not  snfQolent  to  allege  that  tbe 
sale  was  made  "in  Hardin  oonnty."    This  is  not  a  oase  of  an  ezoeption  or 
proviso  in  a  statute  furnishing  matter  of  excuse  for  the  defendant. 
W.  B.  Haynes  for  appellants;  W.  J.  Hendriok  for  appellee. 

FELAND  V.  STIRMAN  &  GATES. 

Piled  October  4,  1803.    Appeal  from  Daviess  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Bills  and  notes— Diaoounting  of  note  with  notice  of  defenses— A  note  in 
the  hands  of  one  who,  having  received  it  with  notice  of  the  defenses  against 
it,  discounts  it  in  bank  and  afterwards  takes  It  up,  is  subject  to  any  defense 
that  might  have  been  made  to  it  before  it  was  discounted.  But  where  the 
payee  has  indorsed  the  note  to  an  innocent  indorsee,  and  the  latter,  after 
discounting  it  in  bank  upon  its  maturity,  takes  it  up,  he  occupies,  so  far  as 
defenses  against  it  are  concerned,  as  good  a  position  as  the  bank  did. 

2.  Findings  of  fact— -If  the  defendant  desired  the  court's  finding  of  fact  to 
be  fuller  upon  a  point  essential  to  his  defense  he  should,  at  the  time.,  have 
requested  the  court  to  make  it  so.  It  was  too  late  after  the  findings  were 
made  and  filed  to  raise  the  question  in  the  grounds  for  a  new  trial. 

Reuben  A.  Miller  and  John  Feland  for  appellant;  Sweeney,  Ellis  Sb 
Sweeney  for  appellees. 

GRIFFITH.  &c.  V.  OWENSBORO  &  NASHVILLE  R.  R.  CO. 

Filed  October  4,  1898.    Appeal  from  Daviess  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Brent,  affirming. 

Estates  upon  condition— Right  to  recover  rents  after  condition  broken- 
Nothing  short  of  an  actual  entry  will  serve  to  defeat  an  estate  upon  a  con- 
dition which  has  been  broken.    It  can  not  be  done  by  an  action. 

Where  land  was  conveyed  to  a  railroad  company  for  use  as  a  depot  with 
the  stipulation  that  if  it  should  cease  to  be  used  for  that  purpose  tte  grant- 
ors should  have  tbe  right  to  resume  possession,  the  company  having  ceased 
to  use  the  land  for  depot  purposes  the  grantors  were  entitled  to  recover  rents 
only  from  the  date  they  made  actual  entry  upon  the  land  and  not  from  the 
date  of  the  institution  of  this  suit  for  a  rescission. 

C.  S.  Walker  for  appellants ;SWiibur  F.  Browder  for  appellee. 
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HuTLKR  V.  Davis,  &c, 
iFiled  September  12,  1893— 3 o<  to  be  reported.} 

Homestead — Improrenients^  -k  debtor  who  has  a  right  to  a  homestead  in  an 
old  dilapidated  house  which  he  tore  down  has  no  homestead  right  against 
antecedent  creditors  in  a  new  house  erected  for  a  residence  on  the  site  of 
the  old  one*  although  a  part  of  the  material  of  the  old  house  was  used  in 
building  the  new  one;  creditors  whose  claims  accrued  before  the  erection  of 
the  new  house  may  subject  the  property  for  their  debts  to  the  extent  of  th» 
Talue  of  the  improvement. 

N.  McC.  Mercer  and  Knott  A  Edlen  for  appellant. 
Thos.  H.  Hines  and  M.  Eskridgefor  appellees. 
Appeal  from  Breckinridge  Circuit  Court. 
Opinion  of  tiie  court  by  Chief  Justice  Bennett. 

The  appellant  is  a  housekeeper,  with  a  family,  and  is  entitled  to  a 
homestead.  There  was  an  old  and  dilapidated  residence  house  on 
the  land  that  he  owned  as  a  homestead.  He  concluded  that  the  old 
house  was  not  worth  beinvr  repaired,  consequently  he  tore  the  same 
down  and  built  a  new  residence  house  in  its  stead,  working  some  of 
the  materials  of  the  old  house  into  the  new  one. 

The  appellee  sought  to  subject  the  homestead  to  the  extent  of  the 
value  of  the  new  house  for  the  appellant's  indebtedness  to  him,  which, 
existed  prior  to  the  erection  of  the  new  house. 

Chapter  38,  article  13,  section  16,  of  the  General  Statutes,  is  as  fol- 
lows: "The  exemption  provided  for  in  this  chapter  shall  apply  to 
all  persons,  of  any  race  or  color,  who  are  actual  bona  fide  housekeep- 
ers, with  a  family,  of  this  Commonwealth,  but  shall  not  apply  to  sales 
under  execution,  attachment  or  judgment  at  the  suit  of  creditors  if 
the  debts  or  liability  existed  prior  to  the  purchase  of  the  land,  or  of 
the  erection  of  the  improvements  thereon." 

The  policy  of  the  statute  is  not  to  allow  to  the  debtor  a  homestead 
vol.  15 — 18 
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ns  a^inst  the  claim  on  existing  credit,  nor  to  allow  him  to  with- 
draw his  money  or  means  from  »uch  creditor  by  erect injc  improve- 
ments thereon. 

It  seems  that  the  erection  of  the  new  buildinjr  was  the  erection  of 
an  improvement  in  the  sense  of  the  statute.  The  fact  that  the  old 
buildinj^  was  torn  down  and  some  of  the  material  worked  into  the 
new  building  is  in  no  sense  an  ordinary  repair  of  a  residence,  but  is 
the  erection  of  an  improvement. 

The  judgment  is  anirmed. 


Elliott  v.  Elliott. 
{Filed  September  12,  1893— ^Vo/  fo  be  reported.) 

1.  Limitation — Action  by  son  against  father  for  value  of  work  done  and  improie' 
ments  made  on  farm — An  action  to  recover  the'Valae  of  serviced  rendered  and 
improvements  made  upon  a  farm  by  a  son  for  his  father  'is  barred  by  the 
lapse  of  five  years  unless  the  contract  under  which  the  right  of  action 
accrues  is  in  writing. 

2.  Same — In  an  action  to  recover  the  value  of  such  services  and  improve- 
ments,  where  the  son  alleges  that  it  was  agreed  that  he  was  to  have  the  pro- 
ducts of  the  farm,  but  that  they  were  in  fact  appropriated  by  the  father,  the 
son  is  entitled  to  recover  the  fair  value  of  the  services  rendered  and  im- 
provements made  unless  he  in  fact  received  the  products  of  the  farm. 

3.  Same — Counterclaim — Instructions — Where  the  father,  defendant  to  such 
aotioi),  asserts  a  counterclaim  af^ainst  the  son  fdr  money  paid  out  by  him 
for  the  son,  an  instruction  that  the  jury  "may  find  for  the  defendant 
^n  his  counterclaim  such  balance,  if  any,  as  may  be  shown  to  be  due  by  the 
evidence,  after  deducting  such  amounts  as  may  have  been  paid  by  plaintiff 
to  defendant,  or  put  upon  the  farm  in  improvements  with  the  consent  and 
agreement  of  defendant,'*  was  not  prejudicial  to  plaintiff;  the  jury  could 
not,  under  the  evidence,  have  misunderstood  the  instruction  to  allow 
defendant  on  his  counterclaim  a  sum  exceeding  the  amount  set  up  in  his 
pleadings. 

4.  Same — Liability  for  improvements— ^"^wl  if  the  son  made  the  improve- 
ments nnder  the  written  contract  set  up  by  him — which  authorized  the  ex- 
penditure of  a  certain  sum  by  the  son  for  such  improvements  as  would  add 
to  the  value  of  the  farm  in  the  judf^ment  of  the  father  and  the  son — the 
father  was  liable  for  the  value  of  no  improvements  made  exceeding  in  cost 
the  sum  agreed  upon  unless  they  were  made  with  his  knowledge  and  con- 
sent. 

John  D.  WickliflTe  for  appellant. 
Fulton  <fe  McKay  for  appellee. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  sued  his  father,  the  appellee,  on  account  for  work, 
Bervices,  etc.,  done  for  him  on  his  farm  from  the  years  1884  to  1888, 
Inclusive. 

He  contends  that  he  was  induced  to  quit  his  own  farm  on  the  Ohio 
river,  and  with  his  family  move  to  Nelson  county  and  take  charge 
of  his  father's  farm,  of  some  500  acres,  under  a  written  memoran- 
dum, which,  though  not  signed,  was  in  fact  the  contract  between 
himself  and  father. 
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This  paper  was  written  in  the  spring  of  1884,  and  was  to  the  effect 
that  the  appellant  and  his  wife  were  to  come  to  the  appellee's  as  his 
l^uests  until  September  following  to  see  whether  they  would  like 
living  there.  In  the  meantime  the  son  might  put  under  cultivation 
such  portion  of  the  farm  as  was  not  already  rented,  so  as  to  prepare 
it  for  pasturing,  the  rent  of  the  land  to  be  used  in  buying  seed  for 
that  purpose. 

If  the  contracting  parties  were  satisfied  to  live  together  at  the  ex- 
piration of  that  time  (September),  tiien  two  or  three  reliable  neigh- 
bors were  to  be  selected  to  estimate  the  rental  value  of  the  whole 
farm  per  year.  Appellee  was  to  take  one-half  of  this  sum  for  the 
rent,  and  with  the  money  have  sucl\  improvements  made  on  the 
place  as  would  add  to  its  value  in  the  judgment  of  the  father  and 
son.  The  lease  to  last  for  three  or  ti  ve  years,  as  the  son  wished.  The 
latter  was  to  board  his  father  and  Mi-s.  Harnett,  and  be  paid  board 
for  any  visiting  children  and  grandchildren  of  the  appellee. 

The  appellant  says  that  after  he  moved  to  his  father's  he  expended 
much  money  and  labor  on  the  farm  during  the  years  1S84  and  1885, 
all  the  time  insisting  on  the  selection  of  the  neighbors  to  estimate 
the  rental  value  of  the  place,  but  his  father  refused  or  delayed  d(»ing  so 
.  until  the  latter  part  of  the  year  1885,  when  the  arbitrators  met  and  fixed 
the  annual  rental  for  three  years,  beginning  December  25,  1885,  at 
■$300  per  annum,  in  addition  to  the  board  of  his  father  and  Mrs.  Bar- 
nett,  the  rent  to  be  paid  in  such  improvements  as  the  father  and  son 
might  agree  upon;  that  he  thereupon  took  charge  of  the  place  under 
the  terms  of  the  original  proposition  and  the  arbitration,  but  that 
the  defendant  called  on  him  to  make  many  improvements  and  do 
much  work  over  and  abov^  the  value  of  the  rent,  such  as  building 
a  barn,  crib,  hauling  manure  for  the  farm,  etc.,  the  total  charge 
against  his  father,  after  deducting  the  rent,  being  $4,287.91,  for  which 
he  sues. 

The  defendant  claims  that,  learning  in  1884  that  his  son's  farm  on 
the  river  had  been  subjectea  to  continuous  overflow,  and  that  his 
family  were  in  reduced  or  straitened  circumstances,  he  invited  him 
to  come  and  make  what  he  could  out  of  his  farm,  or  so  much  as  had 
not  theretofore  l>een  rented  to  others  for  that  year;  that  afterwards, 
if  matters  proved  satisfactory  to  defendant  and  their  joint  occupancy 
was  harmonious,  he  would  let  hipi  have  the  farm  on  reasonable 
terms,  but  that  he  never  had  agreed  to  the  terms  in  the  paper  known 
as  ^'proposition" — this  paper  originated  witj;i  plaintiff;  that  the 
plaintiff  got  the  benefit  of  the  products  of  the  farm  in  1884,  and 
likewise  in  1885,  and  that  defendant  furnished  hiin  large  sums  of 
money  also,  ana  that  as  to  the  plaintiff's  claims  set  up  for  these  two 
years,  more  than  five  years  had  elafised  since  their  alleged  creation; 
that  he  did  rent  his  farm  to  plaintiff  for  the  years  1886-7-8,  but  that  the 

Slaintiff  expended  no  money  for  him,  or  built  any  improvements  or 
id  any  work  for  him  on  the  farm  in  excess  of  the  rent  money, 
which  jyas  to  be  so  expended,  or  if  in  excess  it  was  without  his  con- 
sent: tnat  on  the  contrary  he  paid  out  divers  sums  for  the  plaintiff, 
let  iiim  have  large  quantities  of  lumber,  sold  him  stocK  to  the 
amount  of  $885,  for  which  he  had  his  wife's  note,  etc. 

The  defendant's  counterclaim  amounted  to  several  thousand  dol- 
lars. Upon  the  trial  of  the  case  before  a  jury,  and  after  the  intro- 
duction of  an  unusually  large  number  of  witnesses  for  each  side,  a 
verdict  for  one  cent  was  returned  for  the  plaintiff.  He  has  appealed, 
complaining  very  urgently  that  the  finding  is  not  sustained  by  the 
evidence;  that  the  court  erred  in  giving  the  instructions,  etc. 
The  instructions  offered  by  the  plaintiff  and  refused  by  the  court 
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were  perhaps  more  likely  to  confuse  than  to  aid  the  jury.  The  in- 
structions j»iven  are  general,  but  we  thinlv  .sufficiently  plain  to  furnish, 
the  jury  with  a  knowledj^e  of  the  issues. 

If  there  was  no  nieinoratuluin  of  the  contract  upon  which  to  base 
the  claims  arising  in  1884-0,  the  lapse  of  tive  years  before  suit  barred 
them,  and  such  was  the  purport  ol  the  first  instruction. 

If  the  memorandum  or  paper  marked  *' proposition"  was  dictated 
or  authorized  by  the  defendant,  or  was  afterwards  ratified  or  ap- 
proved by  him,  then  the  jury  were  told  to  find  for  plaintiff  such 
amounts  as  would  compensate  him  for  work,  etc.,  in  1884-5  furnished 
to  the  defendant,  unless  the  evidence  showed  that  the  defendant  did 
not  receive  the  products  or  benefits  of  the  farm.  This  was  the  sec- 
ond instruction,  and  was  ri^ht. 

The  plaintifiT  was  contending  that  under  a  contract  he  did  the 
work,  and  that  the  defendant  j^ot  the  benefit  of  it.  If  so,  says  the 
court,  find  for  the  plaintiff  the  value  of  his  services  unless  the  plain- 
tiff himself  g:ot  the  products  of  the  farm. 

To  the  third  instruction  the  plaintiff  enters  his  most  earnest  objec- 
tion. It  reads  thus:  **That  they  may  find  for  the  defendant  on  his 
counterclaim  such  balance,  if  any,  as  may  be  shown  to  be  due  by 
the  evidence,  after  deduct in>i^  such  amounts  as  may  have  been  paid 
by  plaintiff  to  defendant,  or  put  upon  the  farm  in  improvements 
with  the  consent  and  agreement  of  defendant. 

It  is  thought  that  the  expression  *'(<n  his  counterclaim"  should 
have  been  followed  by  the  words  "not  exceeding  the  suras  claimed 
by  defendant  in  his  pleadings;"  that  there  being  no  limit  fixed,  the 
jury  may  have  allowed  certain  old  debts  paid  by  defendant  for  his 
son  many  years  ago.  But  it  will  be  obst^ved  that  no  such  claim  is 
set  up  by  the  defendant  either  in  his  pleadings  or  in  his  proof.  On 
his  cross-examination  bespeaks  incidentally  of  having  paid  certain 
moneys  for  his  son,  but  we  can  not  believe  that  this  could  in  any 
way  have  been  taken  into  the  account  by  the  jury.  The  effort  to 
show  that  it  did,  we  think,  failed,  and  afforded  no  sufficient  ground 
for  a  new  trial  and  will  not  be  reviewed  here. 

The  instructions  charging  the  jury  not  to  find  for  plaintiff  for  im- 
provements in  excess  of  $3(K),  unless  they  were  done  with  the  knowl- 
edge or  consent  of  the  defendant,  or  were  of  value  to  him,  were 
manifestly  right,  eveA  if  the  terms  of  the  memorandum  are  to  pre- 
vail. 

On  the  whole  case  we^hink  the  plaintiff  had  a  full  and  fair  chance 
to  establish  his  claims  before  the  jury,  and  we  will  not  disturb  their 
verdict. 

Judgment  affirmed. 


Long  v.  Bowex, 
{Filed  September  14, 1893.J 

The  judicial  Jinding  that  a  county  assessor  is  a  lunatic^  with  an  order  /or  his  con- 
finement  in  a  lunatic  asylum^  oreates  a  vacancy  io  the   office  of  asr^eRsor  which 
the  county  oonrt  may  fill  until  the  next  Aut^ufft  election,  when  there  must  be 
an  election  to  fill  the  vacancy,  under  chapter  33  of  the  Qeneral  Statutes. 

Kennedy  <&  Son  for  appellant. 

Ross  &.  Owens  and  Hanson  Kennedy  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellee,  in  August,  1886,  was  elected  assessor  of  Nicholas 
-county,  and  qualitied  and  entered  upon  the  duties  of  the  office  and 
■continued  to  discharere  the  duties  of  the  office  until  April  27,  1889^ 
when  he  was,  by  proper  proceedings  and  by  a  court  of  competent 
Jurisdiction,  adjudjred  a  lunatic  and  committed  to  the  Eastern  Ken- 
tucky Lunatic  Asylum,  where  he  remained  a  lunatic  until  August 
27,  1889,  when,  as  it  is  presumed,  he  was  discharged  as  cured. 

In  the  meantime,  by  proper  proceedings,  the  office  of  assessor  was 
by  the  county  court  declared  to  be  vacant,  and  an  election  to  fill  the 
vacancy  was  ordered  and  held  on  the  first  Monday  in  August,  1889, 
which  resulted  in  the  election  and  qualification  of  the  appellant,  who 
entered  upon  the  duties  of  the  office. 

After  appellee  returned  from  the  asylum  he  .demanded  the  books 
of  the  office  from  the  appellant,  but  he  refused  to  deliver  them  and 
made  the  assessment  of  the  county  for  that  year. 

The  appellee  by  this  action  charges  that  the  appellant  had  usurped 
the  office,  and  asked  jud«:ment  against  him  for  the  fees  of  the  office 
that  he  had  received.  The  lower  court  sustained  his  contention  and 
the  appellant  has  appealed.  The  question  to  be  decided  is,  was  there 
a  vacancy  in  the  office  at  the  time  it  was  so  declared  by  the  county 
court  in  the  sense  of  chapter  33,  article  6,  which  is  as  follows:  "The 
term  vacancy  in  office,  or  equivalent  phrase  as  used  in  this  article, 
means  such  as  exists  when  there  is  an  unexpired  part  of  a  term  of 
office  without  a  lawful  incumbent  therein,  or  when  the  person  elected 
or»appointed  to  an  office  fails  to  qualify  according  to  law,  or  when 
there  has  been  no  election  to  fill  the  office  at  the  time  appointed  by 
law.  It  applies  whether  the  vacancy  is  occasioned  by  aeath,  resig- 
nation, removal  from  the  State,  county  or  district,  or  otherwise." 

The  5th  section  provides  that  the  county  court  shall  have  power, 
in  case  of  a  vacancy  in  the  office  of  assessor,  sheriff",  etc.,  to  fill  it 
until  the  next  August  election,  at  which  time  there  shall  be  an  elec- 
tion to  fill  the  vacancy. 

The  question  is,  did  the  Judicial  finding  that  the  appellee  was  a 
lunatic,  and  hi4  confinement  in  the  insane  asylum  in  accordance 
with  such  finding,  and  while  the  finding  was  in  force,  create  a  va- 
cancy in  the  office  of  assessor  and  authorize  an  election  to  be  held  to 
fill  the  vacanry? 

The  judgment  of  the  court  that  the  appellant  was  a  lunatic,  and 
that  he  should  be  confined  in  the  lunatic  asylum,  was  in  effect  that 
the  confinement  should  be  that  of  physical  restraint,  and  that  he 
should  he  deprived  of  the  right  to  transact  any  business  or  to  take 
charge  of  and  control  his  estate,  but  the  management  and  control  of 
the  same  should  be  confided  to  some  prudent  person  to  be  appointed 
by  the  court;  also  that  he  should  have  no  standing  in  court,  except 
through  a  Committee,  etc;  also  that  he  should  be  deprived  of  the 
power  to  contract  or  be  contracted  with;  also  to  deprive  him  of  the 
power  to  control  his  own  family,  and  to  do  other  things  that  a  sane 
person  has  a  legal  right  to  do. 

The  appellee's  status  was  thus  judicially  determined,  which  was^ 
in  force  at  the  time  of  the  election  and  qualification  of  the  appellant. 
The  appellee,  so  far  as  these  things  were  concerned,  or  of  discharg- 
ing the  duties  of  the  office  or  of  performing  any  other  civil  duties, 
was  civilly  dead,  not  in  the  sense  of  a  punishment,  but  as  a  protec- 
tion. 

It  seems  from  what  has  been  said  that  the  statute  supra  should  be 
<:onstrued  to  mean  not  only  resignation,  removal  from  State,  county 


278  PEAK,    &C.    V.    GORE. 

or  district,  whereby  he  abandoned  his  official  duties,  the  county- 
loses  control  over  hiiri,  but  death,  natural  or  civil,  the  latter  by  the 
judgment  of  the  court  depriving  nim  of  the  right  and  power  to  ex- 
ecute the  duties  of  the  office  as  well  as  the  former,  creates  a  vacancy  * 
in  the  office.. 

It  seems  that  the  expression  '*or  otherwise"  has  reference  to  such 
other  things  as,  by  Judicial  determination  at  least,  deprives  the  in- 
cumbent of  the  right  and  power  to  discharge  the  duties  of  the  office. 
The  confinement  of  the  appellant  in  the  insane  ai^ylum  under  the 
writ  of  lunacy  certainly  deprived  him  of  the  power  to  execute  the 
duties  of  the  office. 

The  judgment  is  reversed  and  remanded,  with  directions  for  pro- 
ceedings consistent  with  this  opinion. 


Peak,  &c,  v.  Gore. 
(Filed  September  14,  1803.) 

1.  Rescission  of  a  contract  of  purchase  of  land  can  not  be  j^ranteJ  to  a  viidow 
merely  beoanse  the  Tendor  indaoed  her  to  agree  to  pay  double  the  value  of 
the  property,  and  the  enforcement  of  the  contract  will  be  a  great  hardship 
upon  her. 

2.  Same — False  representations  concerning  value  of  property  sold — When  the 
vendee  pnrchaseH  after  having  time  and  opportunity  to  ascertain  for  him- 
self the  value  of  the  property,  and  does  in  fact  ejcamine  it.  commendation 
concerning  and  false  rapresentations  of  its  value  by  the  Vendor  afford  no 
ground  for  a  rescission  of  the  contract;  and  this  rule  applies  even  when  the 
vendee  is  without  practical  knowledge  or  experience  as  to  the  value  or  man- 
agement of  the  particular  property,  and  is  induced  to  purchase  by  the  ven- 
dor at  an  exhorbitant  price  by  representations  known  by  him  to  be  faUe. 

3.  Same — Coi'ena7ti  to  coni'cy  '*«  good  and  legal  title"^ — A  covenant  by  the  ven- 
dor to  convey  **a  good  and  legal  title"  at  the  time  of  the  first  cash  payment 
obligated  him  to  convey  a  title  clear  of  all  claims  and  liens  of  others. 

4.  Same—  Outstanding  //W/j— Where  the  vendee  by  false  representation  has- 
been  induced  to  purchase   property  at   double   its  value,  and   has  made  one 
cash  payment  almost  equal  in  amount,  to  its  real  value,  and  the  vendor,  who 
is  insolvent,  agreed  to  convey  *'a  good  and   legal  title"  at  the   time  of  the- 
oash  payment,  and  it  appears  that  there  are  outstanding  mortgage  liens  on 
the  property,  created   by  the  vendee  but  concealed  by  him  at  the  time  of 
the  sale,  which  amount  to  as  much  as  the  property  is  worth,  and  which  the- 
vendee  did  not  satisfy  with  the  cash  payment,  and  which  he  has  no  means  of 
paying,  the  vendee,  who  sues  before  either  of  two   deferred   notes   for    pur- 
chase money  becomes  due,  is  entitled  to  a  rescission  of  the  contract  of  sale- 
and  a  cancellation  of   the  deed  and  of  the  unpaid   purchase  money   notes,, 
because  the  vendor  has  not  conveyed  or  tendered  a  conveyance  of   or  shown, 
ability  to  convey  '*a  good  and  legal  title;*'  and  this  is  true,  even  though  the 
mortgage  lien  is  less  in  amount  than  the  unpaid  purchase  money  notes. 

Robert  Harding  and  Geo.  Davison  for  appellants. 

Breckinridge  &  McFerran  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

November  18,  1887,  James  Gore  sold  to  Amanda  Peak  and  E.  C 
Montgomery  a  lot  of  land  in  Junction  City,  on  which  was  the  **Gore- 
Hotel"  and 'furniture,  for  $10,000,  and  as  evidence  of  the  sale  a  writ- 
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ten  contract  was  entered  into  and  sitrned  by  the  parties.  By  its 
terms  Gore  agreed  to  make  to  them  '*a  good  and  legal  title"  upon 
payment  of  one-third  the  purchase  price,  and  exception  of  two  notes, 
each  for  one-half  the  residue,  bearing  interest  at  the  rate  of  8  per 
cent,  per  annum,  and  payable  in  one  and  two  years  from  the  last  of 
March,  1888,  when  the  cash  payment  wa8  to  be  paid  and  notes  given. 
It  was  agreed  they  were  to  have  pos^^ession  of  the  property,  and  it 
was  delivered  in  December,  1887,  but  to  pay  rent  therefor  at  the  rate 
of  $60  per  month  until  the  cash  payment  was  made  and  notes  exe- 
cuted, and  also  to  board  Gore  and  his  brother  during  the  same  period 
free  of  charge. 

March  20,  1888,  'Mrs.  Peak  sold  and  conveyed  to  Gore  a  tract  of 
fifty  acres  of  land  for  about  $3,700,  of  which  $3,333.33  was  used  to 
make  the  cash  payment  for  the  hotel  property,  and  for  the  residue 
Gore  gave  her  his  promissory  note,  that  she  sold,  and  proceeds  of  it 
were  used  to  buy  hotel  supplies. 

This  action  wasi  brought  September  8,  1888,  by  Mrs.  Peak  for  re- 
scission of  the  contracts  of  sale  and  purchase  of  the  hotel  property 
and  the  tract  of  land;  for  restoration  to  her  of  the  tract  of  land  and 
cancellation  of  the  two  notes  given  for  balance  of  the  $10,000.  Mont- 
gomery was  made  defendant  to  the  action,  but  in  his  answer  made 
cross  petition  against  Ciore,  the  same  relief  was  prayed  for  as  asked 
in  the  petition.  The  lower  court,  however,  dismissed  both  petition 
and  cross  petition  without  giving  any  relief  at  all. 

The  evidence  makes  it  too  plain  for  controversy  that  the  hotel 
property,  for  which  appellants  agreed  to  pay  $10,(MXj,  was  not  at  the 
time  nor  is  now  worth  half  that  sum.  Indeed  only  one  of  nine  wit- 
nesses who,  having  knowledge  ort  the  subject,  testify  as  to  its  value 
say  it  was  or  is  worth  as  much  as  15,000,  the  value  as  tixed  by  the 
others  being  from  $2,000  to  $4,01M).  So  that  in  view  of  the  fact  her 
son-in-la\v  and  copurchaser,  E.  C.  Montgomery,  is  insolvent  and  un- 
able to  pay  any  part  of  the  |)urchase  price,  the  bargain  is  a  very  hard 
one  for  Mrs.  Peak,  who  is  a  widow.  But  the  relief  prayed  for  could 
not  be  granted  for  that  reason  alone. 

It  is  stated  in  the  petition,  and  also  sworn  to  by  Mrs.  Peak  and 
Montgomery  as  witnesses,  that  pendinsr  negotiation  about  the  trade, 
and  also  at  the  time  the  contract  was  reduced  to  writing.  Gore,  as  an 
inducement  for  them  to  purchase  the  pmperty,  stated  it  was  worth 
and  he  had  been  offered  for  it  $10,000,  and  that  its'  earning  capacity 
was  from  $2.^  to  $50  per  day. 

lie  practically  admits  making  the  statement  as  to  its  value,  and, 
though  not  as  distinctly  conf(»ssing  he  made  the  other  alleged  state- 
ment, it  is  evident  to  us,  from  the  manner  in  which  his  testimony  is 
given,  that  he  did  do  so;  and  as  Mrs.  Peak  had  at  the  time  no  expe- 
rience or  knowletlge  in  regard  to  the  value  or  earning  capacity  of 
hotel  property,  and  Mcaitgomery  very  little  if  any  more,  it  is  man- 
ifest the  representations  of  Gore  unduly  influenced  them  to  make 
the  purchase,  which  they  both  testify  neither  had  previously  any 
intention  to  do.  This,  therefore,  seems  to  us,  from  all  the  circum- 
stances, to  b(»  the  case  of  persons  without  practical  knowledge  or 
experience  of  the  value  or  management  of  particular  property  being 
allowed  to  buy  and  pay  an  exorbitant  price  for  it  by  representations 
of  the  owner,  known  by  him  to  be  untrue.  But  as  they 'purchased 
after  having  time  and  opportunity  to  ascertain  for  themselves  value 
of  .the  property,  and  did  in  fact  examine  it,  commendation  or  even 
false  representation  of  its  value  by  Gore  can  not,  according  to  a  set- 
tle<i  rule,  afford  ground  for-rescission. 

There,  however,  existed  whrn  the  contract  was  made  mortgage lirns 
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upon  the  hotel  property  for  near,  if  not  quite,  $3,000,  which  it  is  alleged, 
in  the  petition  and  cross  petition  Gore  fraudulently  oonitealed  from 
them,  and  of  which  they  continued  ignorant  untilJune,  1888,  when  first 
informed  in  regard  thereto.  Gore  denies  he  concealed  existence  of 
the  liens  or  stated  to  them,  as  they  allege,  that  the  property  was  un- 
encumbered; but  it  is  evident  they  were  misled  and  deceived  on 
that  subject  by  him.  For  how  could  he,  as  he  covenanted  in  the 
contract  of  November,  1887,  make  them  a  good  and  legal  title,  which 
as  equivalent  to  and  means  a  title  to  property  clear  of  claims  and 
iieus  of  others,  if  there  were  existing  mortgages  that  he  had  made 
no  provision  to  satisfy,  and,  as  here  appears,  did  not  design  to  satisfy 
prior  to  or  even  when  the  deed  was  to  be  executed  and  delivered  by 
him?  For  although  he  sold  the  tract  of  land  shortly  after  Mrs.  Peak 
•conveyed  it  to  him  in  payment  of  the  first  installment  of  purchase 
price  of  the  hotel  property,  no  part  of  the  proceeds,  except  about 
4200,  was  applied  to  pay  the  mortgage  debts;  and  so  far  as  the  record 
shows  they  had  not  been  paid,  even  when  the  judgment  appealed 
frotn  was  rendered;  and  iu  view  of  the  alleged  and  undisputed  fact 
that  Gore  was  insolvent,  it  is  not  at  all  reasonable  Mrs.  Peak  would 
have  conveyed  to  him  her  own  land,  executed  the  two  notes  and  ac- 
cepted his  deed  without  an  assurance  and  belief  the  hotel  property 
was  free  of  encumbrance. 

But  waiving  the  question  of  fraud  the  case  seems  to  ys  to  stand 
thus:  Gore  had  the  right  to  insist  upon  complete  performance  of  the 
contract  on  the  part  of  Mrs.  Peak  and  Montgomery,  which  consisted 
In  paying  deferred  installments  when  they  fell  due,  and  they,  con- 
sequently, are  here  without  right  to  a  rescission,  provided  there  has 
been  no  breach  or  ^ilure  on  his  part  whereby  they  were  materially 
prejudiced. 

Ordinarily  a  vendee  could  not  be  prejudiced  by  reason  of  prior 
liens  on  property  puVchased,  if  for  less  amount  than  unpaid  purchase 
money  past  due  by  him,  nor  have  a  right  to  complain  of' the  prop- 
erty being  subjected  and  sold  on  account  of  his  own  default.  But 
in  this  case  Mrs.  Peak  and  Montgomery  had  not  defaulted  in  paying 
the  unpaid  installments  of  purchase  money,  none  of  which  was  due 
until  March,  1889,  nor  failed  to  comply  with  their  part  of  the  con- 
tract in  any  respect;  but  Gore  had  f^iiled  to  clear  the  property  of  en- 
cumbrance before  the  first  installment  of  purchase  money  was  paid 
and  the  deed  was  made  and  delivered,  as  he  was  bound  to  do.  And  as  a 
consequence  of  such  failure  there  existed,  when  this  action  was  com- 
menced, mortgage  debts  amounting,  it  is  true,  to  not  as  much  as  the 
unpaid  installments  of  purchase  money,  but  to  nearly,  if  not  quite,  as 
much  as  the  evidence  shows  the  hotel  pro|:)erty  was  worth;  and  if 
added  to  the  cash  payment  made  by  Mrs.  Peak,  in  March,  1888,  the 
aggregate  amount  would  be  double  the  value  of  the  property.  So 
that  Gore  being  insolvent  and  his  creditors  having  the  right  to  en- 
force their  mortgage  liens  on  the  hotel  property  at  any  time,  Mrs. 
Peak,  without  fault  of  herself  or  Montgomery,  but  .by  reason  of  a 
breach  of  the  contract  by  Gore,  was  put  in  danger  of  not  only  losing 
by  enforced  sale  the  hotel  property,  but  also  tne  tract  of  land  con- 
veyed by  her  in  payment  of  the  first  installment  of  purchase 
money. 

The  question  in  this  case  is,  therefore,  not  whether  the  unpaid 
installments  of  purchase  money  equalled  in  amount  the  mortgage 
•debts  that  it  was  the  duty  of  Gore  to  pay  ofl"  before  receiving  any 
part  of  the  purchase  price  or  undertaking  to  convey  the  property, 
but  it  is  whether  he  did,  in  March,  1888,  make  such  conveyance  of 
the  property  as  he  had  covenanted  to  then  make. 
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.  The  deed  made  by  him  certainly  did  not  convey  a  *'g:ood  and 
l^^l  title,''  nor  has  he  since  tendered  such  deed.  Moreover,  the 
evidence  shows  him  to  be,  by  reason  of  insolvency,  unable  to  dis- 
<shar|2:e  the  mortgatre  liens,  which  is  indispensable  in  order  to  fujl 
compliance  with  his  contract. 

In  our  opinion  the  purchasers  of  the  hotel  property  were  clearly 
entitled  to  a  rescission  of  the  contract  when  this  action  was  com- 
menced, and  the  lower  court  erred  in  dismissing  it.  Instead  a  judg- 
ment ought  to  have  been  rendered  rescinding  the  contract  of  sale 
and  purchase  of  the  hotel  property,  cancelling  the  unpaid  purchase- 
money  notes  and  restoring  the  parties  in  other  respects  to  their  orig- 
inal status,  so  far  as  can  be  done  equitably  and  without  prejudice  to 
the  rights  of  others. 

And  the  judgment  is  reversed  and  cause  remanded  for  proceedings 
<;onsistent  with  this  opinion. 


Johnson  v.  Common wp:alth. 
LFiled  September  t^,  1893.) 

1.  Criminal  law —  The  Covtmonxveatth  utay  assail  Ihe  reputation  for  veracity  of 
•defendanCs  absent  witnesses^  whose  evidence,  as  stated  in  defendant's  affidavit 
for  a  continaance,  is  read  on  the  trial  as  their  deposition. 

2.  Same — Continuanie — Defendant  was   ;ioi   prejudiced    by    tjie   refusal    to, 
grant  him  a  coutinuance,  his  trial  not  having  occurred  until  four  years  after 
he  was  indicted. 

3.  Same^ Instructions  -^SV/Z-^/dr/f//.*^— The  in8tri*ction  on  this  trial  for  murder 
-qnalifyiuf;  defendant's  right  of  self-defense,  in  case  he,  '*at  the  time  of  the 
kiHing  of  deceased,  broui^lit  on  the  difficulty  with  hiui  and  sought  his  lift^''  was 
not  prejudicial  or  erroneous.  The  expression  ^'brought  on  the  difficulty  and 
«oaght  his  life*'  could  not  have  misled  the  jury,  since  the  evidence  did  not 
disclose  any  act  of  accused  by  which  he  ^'brought  on"  the  difficulty  in  any 
manner  except  feloniously,  and  the  expression  ''snd  sought  his  life*'  suffi- 
ciently pointed  out  the  monner  sud  intent  with  which  he  must  have  provoked 
the  difficulty  in  order  to  be  deprived  of  his  right  of  self-defense. 

4.  Same — Since  the  evidence  shows  clearly  thst  the  accused  was  on  his 
back  on  the  ground  when  he  shot  decensed.  and  had  no  other  means  of  es- 
cape or  opportunity  to  flee,  if  deceannd  was  about  to  inflict  any  great  bodily 
harm  on  him,  he  was  not  prejudiced  by  an  instruction  requiring  him  to  use 
■**any  other  safe  or  apparently  nafe  means  of  protection  or  escape"  before 
taking  the  life  of  deceased  in  self  defense,  even  if  such  instruction  waa 
erroneous. 

Stewart  A  Stewart  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  J.udge  Hazelrigg.  • 

The  appellant  was  indicted  for  the  nmrder  of  Wm.  King  at  the 
February  term,  1889,  of  the  Pike  Circuit  Court.  At  the  March  term, 
1893,  he  was  put  upon  trial,  convicted  and  sentenced  to  the  peniten- 
tiary for  life.  Assigning  various  errors,  he  has  appealed  to  this 
court. 

It  appears  the  accused  had  a  stillhouse  where  he  made  brandy. 
King  was  his  neighbor,  and  appears  to  have  frequented  the  place,  at 
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times  getting  something  to  drink  and  at  other  times  failing.  Ap- 
pellant  was  in  dread,  lest  King  would  report  him  to  the  marshal^ 
and  the  proof  is  abundant  that  he  had,  on  several  occasions,  threat- 
ened  to  kill  the  deceased.  On  the  day  of  the  killing,  when  he  saw 
King  coming,  he  said,  "There  comes  a  d — d  dangerous  man,"  aU 
luding,  as  we  gather  from  the  proof,  to  the  dangeif  of  being  reported 
to  the  marshal. 

Several  persons  had  gathered  there  on  that  occasion  (Sunday 
morning)  and  were  engaged  in  drinking  brandv.  Appellant  said 
during  the  morning  that  "that  day's  work  would  ruin  him."  He 
was  also  heard  to  say  that  morning,  "I'll  be  d — d  if  Bill  King  shall 
bother  me  any  more."  He  got  into  a  row  with  one  Maynard,  in 
which  King  acted  as  peacemaker.  He  said  to  King  that  "if  he  was 
a  friend  of  Maynard  he  was  no  friend  of  his."  King  answered  that 
he  was  a  friend  of  both.  He  "gave  King  the  God  d — d  lie"  twice  or 
more.  This  was  down  at  a  gate  some  distance  from  the  stillhouse^ 
Appellant  then  invited  King  to  go  and  get  a  drink  and  they  walked 
ofir  arm  in  arm,  both  drunk  or  drinking,  and  so  indeed  were  all  the 
parties  pre^ient.  Johnson  had  a  gun  and  a  pistol.  King  was  wholly 
unarmed.  After  getting,  perhaps,  a  hundred  yards  from  the  gate,. 
Johnson  was  seen  to  pat  his  cheek  at  King  and  was  heard  to  say,  by 
one  witness  nearer  than  the  others,"Hit  me  if  you  dare."  Hedid  this 
two  or  three  times,  when  King  knocked  him  down  with  his  fist  and 
was  standing  over  him  quietly  with  his  head  hung  down,  but  mak- 
ing no  demonstration  or  effort  to  do  anything  further.  He  had 
nothing  in  his  hands.  Johnson,  after  falling  and  while  on  his  back^ 
fired  with  his  pistol,  striking  King  in  front,  who  thereupon  fell.  He 
died  the  next  morning. 

The  defendant  proved  that  on  several  occasic^ns  previous  to  the 
killintr  King  had  threatened  to  kill  him,  and  on  one  or  two  occasions 
had  made  some  effort  to  do  so,  and  on  the  day  of  the  trouble  called 
him  a  damned  liar.  He  ti»stified  that  Kinjr  knocked  him  down  and 
he  knew  nothing  for  a  short  time,  and  when  he  recovered  conscious* 
ness  he  .naw  Kijisr  stooping  over  him  with  a  rock  in  his  hand  in  a 
threatening  attitude,  and  is  corroborated  by  his  daughter  and  per- 
haps another  witness.  This  is  not  corroborated,  however,  by  the 
other  witnesses. 

The  ai)pellant  complains  of  all  the  instructions  given,  but  mast  se- 
riously of  the  qualificHtion  of  his  right  of  self-defense  as  given  in  the 
fourth.  By  the  first,  second  and  third  instructions  was  iriven  the  law 
as  to  murder,  manslaughter,  and  what  the  finding  should  be  in  case 
of  doubt  as  to  the  degree  of  guilt. 

By  the  fourth  they  were  told  that  mere  threats  made  by  the  de- 
ceased to  take  the  defendant's  life  would  not  excuse  or  justify  the 
defendant  in  taking  the  life  of  King,  unless  they  should  believe  from 
the  evidence  that  at  the  time  Johnson  killed  King,  if  he  ciid  kill 
him,  defendant  believed  and  had  reasonable, grounds  to  believe  that 
King  was  about  to  carry  out  said  threats  and  take  his  lif#^  or  inflict 
on  him  great  bodily  harm,  and  that  there  was  no  other  safe  means, 
or  apparently  safe  means,  of  protection  or  escape  hut  to  kill  King,  and 
if  the  jury  so  believed  and  find,  they  should  excuse  him  on  th» 
grounds  of  self-defense  and  apparent  necessity  and  find  him  not 
guilty,  "unless  the  jury  should  further  believe  from  the  evidence 
that  at  the  time  of  the  killing  of  King  the  defendant  brought  on  the 
difficulty  with  him  and  sought  his  life,  and  if  they  should  so  believe 
they  can  not  excuse  or  acquit  him  upon  the  grounds  of  self-defense 
or  apparent  necessity." 
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In  a  subsequent  instruction  the  law  as  to  reasonable  doubt  was" 
iriven. 

It  is  contended  that  this  court,  in  Allen  v.  Commonwealth,  10  Ky^ 
Law  Rep.,  682,  held  that  the  jury  should  be  required  to  believe  be- 
yond a  reasonable  doubt  *'that  the  accused  xoilljully  brought  on  the 
diffloulty  with  the  deceased  for  the  purpose  and  with  the/or^ned  de- 
sign to  kill  him  or  inflict  serious  injury  on  his  person  before  thev 
were  authorized  to  deprive  the  accused  of  his  ri{cht  of  self-defense.''' 

It  is  argued  that  the  difliculty  may  have  been  **brought  on"  with 
no  felonious  or  unlawful  intent,  or  even  innocently,  and  such  indeed 
has  been  the  criticism  of  this  court  in  several  recent  eases  on  both* 
the  form  and  substance  of  instructions  similar  to  this  one.  The  ex« 
pression  '*broug:ht  on"  has  been  said  to  Rive  the  jury  too  much  lati- 
tude— to  leave  out  of  view  the  intention  upon  the  part  of  the  accused" 
and  the  manner  of  bringing  on  the  difficulty. 

In  quite  a  recent  case  it  was  held  to  be  probably  prejudicial  to  the 
rights  of  the  defendant,  because  he  had  gone  to  the  house  of  the  de- 
ceased, where  an  altercation  occurred  which  finally  resulted  in  the 
defendant  killing  his  antagonist.  (Wilcoxen  v.  Commonwealth^ 
fm/«,  261.)  It  was  thought  the  court  indicated  to  the  jury  by 
his  merely  going  there,  innocent  though  he  was  of  any  inten- 
tion to  harm  the  deceased,  that  this  was  **  bringing  on"  the  dif- 
ficulty in  the  broad  mesftiing  of  the  instruction.  Therefore,  it  was 
said  that  the  intention  with  which  the  diflBculty  was  brought  on 
must  be  submitted  to  the  jury.  That  intention  must  be  to  kill  or  se- 
riously injure,  and  must  be  confined  to  the  immediate  occasion  of 
the  killing. 

In  the  present  case  the  jury  were  required  to  believe  that  the  ac- 
cused brought  on  the  difficulty  at  the  time  of  the  killing  and  was 
then  and  there  seeking  the  life  of  the  deceased  before  they 'could  de- 
prive him  of  the  right  of  self-defense.  There  was  no  circumstance- 
in  proof  prior  to  the  killing  in  which  the  accused  figured  as  an  in- 
nocent  factor,  and  yet  which  might  have  been  thou(;ht  by  the  jury 
to  have  brought  on  the  difticulty,  and  by  which  the  jury  might  have 
been  misled.  The  felonious  intent  with  which  the  difficulty  must 
be  believed  by  the  jury  to  have  been  brought  on  sufticiently  appear?^ 
from  the  use  of  the  terms  **and  sought  his  life."  And,  manifestly, 
these  terms  were  not  misunderstood.  Though  not  strictly  or  legally 
so  apt,  they  are  suggestive  to  the  ordinary  mind  of  most  nefarious 
design. 

To  seek  a  man's  life  is  the  embodiment  of  criminal  intent,  and 
suggestive  of  the  foulest  "assassination;   and  that  the  accused  thus^ 
**sought  the  life"  of  King  at  the  time  of  killing  him,  the  jury  are  told 
to  believe  before  depriving  him  of  right  of  self-defense.     Moreover, 
when  the  Commonwealth  established  the  fact  that  the  accused  had 
threatened  to  take  the  life  of  the  deceased,  it  was  not  then  a  question 
merely  of  his  necessary  self-defense  that  Was  before  the  jury.    His 
whole  previous  conduct  towards  the  deceased  and  declarations  con- 
cerning him  were  under  scrutiny,  and  by  these  evidences  ofliostility 
and  enmity  the  intention  of  the  accused  was  properly  gathered  at 
the  time  of  the  fntal  meetiner. 

Under  the  facts  submitted  to  the  jury  in  this  case,  we  think  it  im- 
possible for  the  jury  to  have  been  misled  by  this  instruction.  By  jr 
suk)sequent  and  independent  instruction  the  defendant  was  given  the- 
usual  law  of  self-defense  without  qualification. 

It  is  further  urged,  on  the  authority  of  Bledsoe  v.  Commonwealth^ 
9  Ky.  Law  Rep.,  1()02,  that  the  instructions  should  not  have  quali- 
ified  by  the  expression  **other  safe  or  apparently  safe  means  of  pro- 
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lection  or  escape;"  that  as  the  killitiK  was  on  the  premises  of  the 
accused,  as  in  the  Bledsoe  case,  he  was  not  bound  to  flee  but  had  the 
right  to  stand  and  defend  himself.  But  the  m^^rest  ^Ittnce  at  the  ev- 
idence will  show  that  these  words  of  qualification  were  not  mislead- 
ing. If  ever  applicable,  it  was  when  the  defendant  was  on  his  back 
on  the  ground.  If  there  ever  was  a  time  when  he  was  in  danger,  or 
could  have  reasonably  believed  himself  to  be  in  danger,  it  was  when 
he  was  knocked  down,  and  there  was  tlien  manifestly  no  possible 
avenue  of  escape  from  the  danger.  It  is' evident  the  jury  thought 
that  he  was  never  in  any  danger  from  which  he  was  required  to  es- 
cape, and  so  found  him  guilty  of  murder. 

Instruction  six,  as  to  the  jury  judging  of  the  character  and  credi- 
bility of  the  witnesses,  was  not  prejudicial.  The  effort  of  the 
•Commonwealth  to  impeach  the  character  of  some  of  the  defendant's 
witnesses,  while  it  affected  their  general  moral  character  to  some  ex- 
tent, resulted  in  establishing  overwhelmingly  their  reputaticm  for 
truth  and  veracity. 

The  motion  for  a  continuance  was  properly  overruled.  The  indict- 
ment was  found  in  February,  1889,  and  the  defendant  was  brought 
to  trial  some  four  years  thereafter.  The  affidavit  disclosing  what  the 
absent  witnesses  would  testify  was  read  as  a  deposition.  Nor  did  the 
court  err  in  allowing  the  Commonwealth  to  impeach,  or  attempt  to 
impeach,  the  reputation  of  the  absent  witnt»sses.  Their  testimony 
was  placed  on  the  same  footing  as  that  of  witnesses  who  were  pres- 
-ent,  and  their  characters  subject  to  the  same  tests. 

We  think  that  the  defendant  obtained  a  fair  trial,  and  the  judg- 
/nient  is  affirmed. 


Cob,  sr.  v.  Commonwealth. 
{Filed  .September  30,  1893.) 

1.  .-//»  indictment  for  mamlaw^htrr^  alleging  the  offense  to  have  been  corn- 
el itteil  nnlawfolly,  willfnlly,  viaficiouih\  feloniously,  /w  a  sudden  affiay^  and 
not  in  Belf-defenBe,  is  sofficient;  although  the  word  '^maliuiouAly^*  is  used  it 
niQpt  be  re^j^arded  as  mere  snrplnsa^^e  and  in  nowise  affecting  the  indict- 
ment nr  the  snbstantial  rights  of  the  defendant. 

2.  The  indi'tment  in  this  ease  s.'ates  with  sufficient  clearness  and  directness  the 
particnlar  circamstances  of  the  offense  charifed. 

Allen  d;  Allen  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  offense  charged  in  the  indictment  in  this  case  is  manslaughter, 
^Alleged  to  have  been  committed  by  the  accused  unlawfully,  will- 
fully, maliciously^  feloniously,  in  a  sudden  affray^  and  not  in  his 
«elf-defense. 

The  defendant  filed  a  demurrer  to  the  indictment,  and  also  after 
verdict  of  the  jury,  moved  an  arrest  of  judgment. 

The  only  ground  upon  which  a  judgment  may  bearrested  is,  aspre- 
-«cribed  in  section  276,  Criminal  Code,  that  the  facts  stated  in  the  in- 
dictment do  not  constitute  a  public  offense  within  the  Jurisdiction  of 
Jthe  court. 

One  of  the  grounds  upon  which,  according  to  section  265,  a  demur- 
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rer  to  an  indictment  may  be  sustained  is  substantially  the  same  as 
the  one  upon  which  a  mt>tion  in  arrest  of  judurnient  may  be  made, 
vis.:  That  the  facts  stated  do  not  constitute  a  public  offense. 

But  if  the  demurrer  is  proper  in  this  case  at  all,  it  is  because  the 
indictment  does  not  substantially  conform  to  the  requirements  of 
article  2,  chapter  2,  title  6»  of  the  Code. 

Section  121  provides  the  indictment  must  be  direct  and  certain  as 
regards  tirst,  the  party  charged;  second,  the  offense  charged;  third, 
the  county  in  which  the  offense  was  committed  and  the  particular- 
circumstances  of  the  offense  charged,  if  they  be  necessary  to  consti- 
tute a  complete  offense. 

The  only  cause  for  demurrer  to  the  indictment  in  question  that 
counsel  urges  is  that  the  particular  circumstances  of  the  offense  are 
not  stated  with  that  directness  and  certainty  required  by  the  Code, 
for  there  can  be  no  question  but  the  offense  of  manslaughter  is  the 
one  intended  to  be  and  which  is  in  terms  charged. 

The  circumstances  of  time,  .place  and  manner  of  the  commission  of 
the  offense,  and  also  the  person  slain,  are  all  stated  with  sufficient 
directness  and  certainty  to  show  the  court  had  jurisdiction,  to  apprise 
the  defendant  of  the  particular  homicide  which  he  is  called  on  to 
answer,  and  to  constitute  a  bar,  in  case  of  conviction,  to  another 
prosecution  for  the  same  offepse. 

But  although  the  offense  charged  is  manslaughter,  the  word  **ma- 
liciously,"  used  in  descrit^ing  the  particular  circumstances  of  the 
offense,  indicates  a  st«te  of  mind  under  which  nmrder,  not  man- 
slaughter, is  commit  teci.  Nevertheless,  as  the  words  "in  a  sudden 
affray,"  descriptive  of  manslaughter,  occur  in  the  same  sentence  and 
connection,  the  word  ** maliciously"  is  to  be  regarded  as  surplusage- 
and,  therefore,  in  no  wise  affecting  the  indiclment,  otherwise  suffi- 
cient, nor  the  substantial  rights  of  the  accused.  For,  while  he  might 
have  been  indicted  for  murder  alone,  and,  upon  failure  of  proof  to 
sustain  the  charge,  convicted  of  manslaughter,  under  the  indictment 
complained  of  he  could  not  have  been  possibly  convicted  of  murder, 
as  he  was  not.  So  that  as  the  offense  of  manslaughter  was  charged 
and  sufficiently  described  in  the  indictment,  the  word  '^maliciously'* 
did  not  nor  could  either  mislead  or  prejudice  the  accused,  and  conse- 
quently should  not  be  held  to  vitiate  or  impair  the  indictment. 

In  our  opinicm  there  was  no  ground  for  either  demurrer  or  motion 
in  arrest  of  Judgment,  and  as  we  perceive  no  other  error  in  the 
record,  the  judgment  is  affirmed. 


Haverly  v.  Commonwealth. 
(.Filed  (Moba-  17,  1893.) 

1,  CfifNiniillaiv — Insintdions — Self-defense — On  the  trial  of  one  for  m order,, 
who  makeR  the  plea  of  self-defense,  the  instruction  specially  directing  the  at- 
tention of  the  jury  to  previoos  threats,  menaces  and  assanlts  comroitted 
with  felonious  intent  apon  the  accosed  by  the  deceased  that  was  given  in  the 
cases  of  Oder  ▼.  Commonwealth,  80  Ky.,  32,  and  Bohannon  v.  Common- 
wealth, 8  Bash,  481,  is  anthorized  only  when  all  the  conduct  and  declarations- 
of  the»deceased  prior  to  the  homicide  were  of  such  a  character  that  his  very 
presence  put  into  actual  and  imminent  peril  the  life  of  the  accused,  and 
gave  him  reasonable  grounds  to  believe  that  further  murderous  assaults  with 
a  deadly  weapon  were  about  to  be  made  upon  him. 

In  this  ease  the  conduct  of  the  deceased  toward  the  accused  had  been  over- 
bearing and  irritating;  threats  and  even  an  assault  had  been  made,  but  no  - 
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-felonions  or  deadly  intent  toward  aocnsed  was  manifest  therefrom^  and  only 
the  ui«uHl  iueitractions  oonceroinK  marder,  manslaughter  and  self -defense  were 
:anthorized  or  reqoired  by  the  evidence. 

2.  .vi///«' — Abseuci  of  counsel  of  atcttseii  7vhile  proceedings  were  had — The  record 
•does  not  fhow  that  the  jury  wan  permitted  to  retire  in  the  absence  of  the 
attorney  for^defendant  without  taking  with  them  certain  papers.  etc.«  or 
-that  the  sheriff  went  into  the  jury  room  and  remained  there  while  the  jury 
"WAS  considering  of  its  verdict,  and  the  mere  allegation  of  these  facta  in  a 
cnotiou  for  h  new  trial  is  nut  sufficient  to  authorize  a  reversal  on  appeal. 

3.  Same — Weight  of  verdict — Although  the  evidence  seems  to  show  that  ap- 
f)ellant  acted  in  self-defense  only,  the  jury  found  otherwise  and  convicted 
iiim  of  mnnRlans^hter.  and  the  weight  and  credibility  of  the  testimony  being 
Aiatter  for  the  jury  to  decide,  the  judgment  mu.^t  be  affirmed. 

A.  H.  Ward  for  appellant. 
Wm.  J.  Hendrick  for  appellee. 
Appeal  from  Harrison  Circuit  Cfmrt.  • 
Opinion  of  the  court  by  Judjje  Hazelrig^* 

Under  an  indictment  for  the  murder  of  LhwIs  Long  the  appellant 
■was  convicted  of  the  crime  of  manslaughter,  and  sentenced  to  con- 
^nement  in  the  penitentiary  for  the  term  of  two  years.  He  com- 
plains of  various  errors,  and  his  motion  for  a  new  trial  having  been 
overruled  he  has  appealed  to  this  court. 

It  is  contended  by  his  counsel  that  the  facts  leading  up  to  the  kill- 
ing are  of  such  a  character  as  autliorized  or  rather  required  the 
lower  court  to  give  to  the  jury  instructions  similar  in  character  to 
those  given  in  the  Bohannon  case,  8  Bush,  481,  and  in  the  Oder  case, 
SC  Ky.,  32. 

In  the  first-named  case  it  is  recited  that  Bohannon's  life  had  been 
repeatedly  and  openly  threatened  by  a  desperate  and  lawless  enemy, 
^nd  who  had  in  fact  made  an  actual  attempt  to  assassinate  him  upon 
the  public  highway  with  a  deadly  weapon,  and  the  accused  had  es- 
caped death  only  by  deserting  his  horse  and  concealing.himself  in  the 
iields;  after  which  the  deceased  pursued  the  friends  of  the  accused 
riding  with  him,  and  who  were  members  of  his  family,  residing  at 
his  house,  and  mistreated  them  and  declared  to  them  that  he  in- 
tended to  kill  Bohannon  on  sight. 

Under  these  circumstances  it  is  said  of  Bohannon:  ''He  may  leave 
his  home  for  the  transaction  of  his  legitimate  business,  or  for  any 
lawful  and  prof)er  purpose,  and  if  on  such  an  occasion  he  casually  meet 
his  enemy,  having  reason  to  believe  him  to  be  armed  and  ready  to  ex- 
•ecute  his  murderous  intentions,  and  he  does  believe,  and  from  the 
threats,  the  previous  assault,  the  character  of  the  man  and  the  cir- 
cumstances attending  the  meeting  he  has  the  right  to  believe  that 
the  presence  of  his  adversary  puts  his  life  in  imminent  peril,  and 
that  he  can  secure  his  personal  safety  in  no  other  way  thau  to  kill 
him,  he  is  not  obliged  to  wait  until  he  is  actually  assailed." 

But  it  is  said  further  ''that  the  threats  of  even  a  desperate  and  law- 
less man  do  not  and  ought  not  to  authorize  the  person  threatened  to 
take  his  life,  nor  does  any  demonstration  of  hostility,  short  of  a 
manifest  attempt  to  commit  a  felony,  justify  a  measure  so  extreme." 

In  the  second-named  case  Hall,  having  a  grievous  charge  against 
Oder,  connected  with  his  daughter,  threaten^  to  kill  him,  waylaid 
him  several  times,  assaulted  him  with  a  pistol,  and  sought  to  hire 
for  money  an  ex -convict  to  kill  him.  The  court  said:  **That  when 
a  person  has  been  merely  threatened  by  even  the  most  lawless  char- 
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* 

^eter  it  furnishes  no  legal  exease  for  taking:  his  life.  But  when  a 
person  has  been  threatened,  waylaid,  nienaeed  and  a^'saulted  with  a 
deadly  weapon,  and  he  afterwards  casually  meets  his  foe,  if  from  his 
character,  antecedent  conduct  and  the  circumstances  of  the  meeting: 
and  his  presence  he  believes,  and  has  reasonable  grounds  to  believe, 
Judging  thereof  for  himself,  but  at  his  peril,  that  his  foe  is  about  to 
inflict  on  him  loss  of  life  or  great  bodily  harm,  or  will  then  and 
there  carry  into  execution  his  design  to  kill  him,  or  do  him  such 
harm,  unless  prevented,  he  is  not  bound  to  wait  until  actually 
assailed,  but  'he  may  lawfully  use  such  force  as  shall  be  necessary  to 
ifvert  such  imi)ending  danger." 

In  these  two  cases,  which  are  extreme  instances  of  vindictive 
blood t hirst iness  on  the  part  of  the  persons  killed,  ii  will  be  seen  that 
the  very  presertce  of  their  enemy  put  into  actual  and  imminent 
peril  the  lives  of  the  accused  persons,  and  gave  them  reasonable 
pounds  to  believe  that  further  munlerous  assaults  with  a  deadly 
weapon  were  about  to  be  made  on  them. 

After  a  careful  reading  of  the  record  before  us  we  are  of  opinion 
that  th^  facts  of  this  case  fall  short  of  authorizing  an  instruction 
:similar  to  those  given  in  the  cases  relied  on. 

The  appellant  and  the  deceased  had  been  fellow  workmen  in  the 
same  shop.  The  deceased  was  overbearing  toward  his  comrades, 
and  would  put  **bucks"  or  stitching  horses  in  the  way  leading  to  ap- 
pellant's bench.  He  took  off  his  pistol  in  the  presence  of  the  work- 
men and  placed  it  in  his  work  drawer.  He  rendered  himself 
unpopular  with  the  workmen  and  was  put  to  work  at  his  residence 
by  the  proprietor. 

Shortly  before  the  killing  he  threatened  to  ''do  up"  or  '*tix"  the 
defendant, and  on  several  occasions,  when  passing  him  on  the  streets 
of  the  town,  he  would  crowd  against  him  and  shove  him  off  the  pave- 
ment. On  one  such  occasion  he  put  his  hand  in  his  pocket  as  if  to 
•draw  a  weapon  and  the  accused  got  behind  a  tree. 

These  were  assaults,  contend  counsel,  and  so  they  were,  but  we 
•can  not  say  that  any  deadly  intent  is  apparent.  No  hostile  demon- 
stration,  manifesting  an  attempt  to  commit  a  felony,  is  so  clearly 
evidenced  by  these  exasperating  intimidations  as  to  require  their 
submission  to  a  Jury  in  an  instruction. 

These  circumstances  and  threats,  this  display  of  the  pistol,  and-^ 
adopting  the  language  of  this  court  in  Kennedy  v.  Commonwealth, 
14  Bush,  852— ''any  other  fact  tending  to  show  that  the  slayer  was 
in  peril  at  the  time  of  the  homicide,  or  that  he  had  reasonable 
grounds  upon  which  to  believe  he  was  in  such  peril,  may  all  be  given 
in  evidence  for  the  purpose  of  showing  that  there  were  grounds  to 
believe  ke  was  then  in  danger;  but  if,  notwithstanding  all  these 
things,  he  had  no  reasonable  grounds  for  believing  he  was  then  in 
danger,  they  will  not  excuse  him  on  the  ground  of  self-defense,  al- 
though they  may  have  justified  him  in  believing  he  would  be  in 
such  danger  at  some  future  time.  This  is  in  consonance  with  the 
philosophy  of  the  law  of  self-defense,  which  is  based  on  necessity, 
real  or  apparent.  When  there  is  no  necessity  or  apparent  necessity 
to  slay  an  adversary  to  save  one's  own  life  or  person  from  great 
harm,  there  can  not,  in  the  nature  of  things,  be  a  right  to  kill  in 
self-defense." 

The  usual  instructions  on  the  subject  of  murder  and  manslaughter 
were  given,  and  by  the  third  the  jury  w^e  told  that  *'if  they  be- 
lieved from  the  evidence  that  the  accused,  at  the  time  of  the  shoot- 
ing, in  good  faith  believed,  and  had  reasonable  grounds  to  believe, 
that  he  was  in  immediate  danger  of  loss  of  life  or  of  suffering  great 
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bodily  harm  at  the  hands  of  the  said  Lewis  Long,  then  he,  the  ac- 
cused, had  the  rigfht  to  use  nueh  means  as  were  necessary,  or  appar- 
ently necessary,  to  prott'ct  himself  from  such  impending  dan$?er, 
and  if  in  so  doin^  he  shot  and  killed  Lewis  Lon^,  he,  the  accused^ 
is  excusable  and  should  be  acquitted." 

This  instruction  is  unobjectionable,  and  embraces  the  law  of  self- 
defense  as  applicable  to  this  case. 

To  the  con3|>laints  made  that  the  court  permitted  the  jury  to  retire 
to  their  room  in  the  absence  of  the  defendant's  counsel,  without  tak- 
ing with  them  certain  papers  and  without  the  knife  and  pistol  of 
the  deceased,  and  that  while  consulting  in  their  room  the  sheriff 
went  in  to  them  and  shut  himself  up  with  them,  it  is  sufficient  to 
say  that  the  circumstances  indicated  only  appeared  in  the  motion  and 
grounds  for  a  new  trial.  They  are  not  shown  to  have  in  ftict  oc- 
cured 

We  have  examined  the  objections  taken  with  regard  to  the  exclu- 
sion and  admission  of  testimony,  and  perceive  no  error  in  anywise 
afTecting  the  substantial  rights  of  the  accused. 

We  have  not  deemed  it  necessary  to  review  the  facts  immediately 
attending  the  homicide.  From  the  testimony  of  the  accuscnl  and 
the  declaration  of  the  deceased,  made  just  after  the  shooting,  that 
he  ** rushed  at"  the  accused  before  the  latter  fired  a  shot,  from  the 
range  of  the  ball  in  the  neck  showing  the  deceased  to  have  "ducked" 
his  head  as  if  rushing  on  the  accused,  and  from  the  hostile  intentions 
of  the  deceased,  gathered  from  his  previous  conduct,  it  would  seem 
that  a  case  of  self-defense  had  been  made  out,  but  of  the  truth  of 
this  testimony  and  of  the  weight  to  be  given  it  the  jury  must  be 
left  to  judge.       ' 

Perceiving  no  error  of  law,  we  must  affirm  the  judgment. 


Mattingly  &  Co.  v.  Berry. 

r 

{jFUed  September  16,  1893.) 

Homestead — Abandonment — A  debtor,  after  abandoning  his  homestead,  can 
not  claim  it  against  his  creditors  unless  the  abandonment  was  temporarily 
and  with  a  fixed  purpose  at  the  time  of  returning  to  it  to  occupy  it  as  a 
homestead. 

In  this  case  the  evidence  shows  that  at  the  time  appellant  moved  with  his 
family  from  his  homestead  he  did  not  entertain  a  fixed  purpose  of  ^returning 
to  occupy  it  as  his  homestead;  thererefore.  it  may  be  subjected  for  debts 
snbeequeutly  created,  for  which  it  was  sold  before  appellant  returned  to  it 
with  his  family. 

R.  S.  Todd  and   Weir,  Weir  <fe  Walker  for  appellants. 

Birkhead  &  Clements  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

In  the  spring  of  1886  the  appellee  purchased  and  built  upon  a  lot 
in  the  town  of  Yelvington,  which  he  thereafter  occupied  with  hi» 
family  as  a  homestead  until  0<'tober  of  the  same  year.  He  then 
moved  to  Nottsville,  in  the  same  county,  and  there  went  to  house- 
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keepins:,  and  eiifirageci  while  he  lived  at  that  place,  which  was  six  or 
seven  months,  in  collecting  taxes.  He  says  he  moved  to  said  place 
and  there  lived  because  it  was  nearer  the  center  of  the  taxing  dis- 
trict, ne  then  moved  from  that  place  with  his  famiJy  to  the  city 
of  Owensboro  and  there  entraged  in  the  business  of  hotel  keeping  in 
partnership  with  Mr.  Aull.  He  continueti  in  said  business  several 
months,  and  during  the  continuance  of  said  business  he  created  the 
debt  for  the  purchase  of  whiskies,  for  payment  of  which  the  house 
and  lot  in  Yelvingt(/n  was  sold.  When  he  quit  the  hotel  business  he 
engaged  in  the  business  of  butchering  in  said  town. 

In  July,  1888,  and  before  the  appellee  had  returned  to  said  prop- 
erty, or  indicated  any  intention  to  do  so,  the  house  and  lot  was  sold 
under  execution  to  satisfy  said  debt.  The  appellee  then  brought  this 
suit  to  recover  said  property  as  a  homestead,  alleging  that  he  only 
abandoned  it  temporarily,  with  a  fixed  purpose  at  the  time  tore- 
turn  and  occupy  it  as  a  homestead.  Did  he  have,  at  the  time  he  left 
«aid  property,  a  fixed  and  itctual  purpose  and  intention  to  return  and 
reside  on  the  property  again?  and  did  that  intention  continue  to  ex- 
ist to  the  time  of  the  sale  of  the  property?    That  is  the  question. 

It  is  well  settled  by  this  court  that  in  order  for  a  person  to  claim 
his  homestead  as  against  the  rights  of  creditors,  after  abandoning 
the  same,  the  abandonment  must  be  temporary,  with  a  fixed  pur- 
pose, and  at  the  time  of  abandonment  to  return  to  said  property 
and  occupvitas  a  homestead.  (Carter,  Fisher  <fe  Co.  v.  Goodman,  Ac, 
11  Bush,  228;  Burch  v.  Atchison,  Ac,  6  Ky.  Law  Rkp.,  6-16;  Turran 
v.  Culf,  13  Ky.  Law  Rep.,  84;  Nethercut  v.  Herron,  Ac,  10  Ky. 
Law  Rep.,  247.) 

It  seems  that  the  appellant's  moving  to  Nottsville  to  collect  taxes 
was  entirely  consistent  with  the  idea  of  a  removal  for  a  temporary 
purpose,  and  would  so  indicate.  But  his  thereafter  moving  to  the  city 
of  Owensboro  and  engaging  in  the  hotel  business,  after  having  failed 
in  that  business  engaging  in  the  butcher's  business,  would  indicate 
that  he  had  left  his  home  at  Yelvington  with  the  fixed  purpose  of 
permanently  abandoning  it.  His  movements  clearly  indicated  that 
purpose,  and  the  persons  with  whom  he  dealt  and  contracted  debts 
doubtless  understood  it  that  way,  and  that  the  property  in  Yelving- 
ton was  subject  to  his  liabilities. 

Now  it  seems  that  after  giving  to  the  persons  with  whom  he  dealt 
the  reasonable  assurance  that  he  had  permanently  abandoned  his  old 
homestead  and  made  his  home  elsewhere  and  contracted  debts  on 
the  faith  thereof,  it  w6uld  be  a  deception  and  fraud  upon  them 
to  allow  him  to  claim  a  homestead  in  said  property  by  making 
known,  after  incurring  these  obligations,  his  secret  intention  of  re- 
turning to  said  property  and  occupying  it  as  a  homestead.  (6  Ky. 
Law  Rep.,  Hupra,) 

The  judgment  is  reversed  and  remanded,  with  directions  for  pro- 
ceedings consistent  with  this  opinion. 


Mexgel,  Jr.,  Bro.  &  Co.  v.  Jackson. 
(Mled  June  15,  1893.) 

1.  Constitu/ional  law — Courts — The  Constitation  does  not  either  expressly 
or  impliedly  prohibit  the  enactment  of  a  statute  aothorizing  or  requiring 
the  judge  of  the  criminal  branch  of  circnit  conrts  having  foar  judges  (Jef- 
ferson Circuit  Conrt)  to  hear  and  determine  any  case  pending  in  another 

vol.  15 — 19 
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branch  thereof,  when  from  nny  caose  the  jnd^e  thereof  may  be  unable  to  dis- 
pose of  all  cases  before  him  without  aureasonable  and  ex  pensive  delay.  There- 
fore, the  act  of  August  22,  1892,  relating  to  such  transfers  of  civil  suits 
from  one  division  to  another  of  said  circuit  court,  is  ^lot  unconstitutional. 
2.  The  jud^e  of  tlu  criminal  branch  of  the  Jeffe> son  Circuit  Court  has  jurisdic- 
tion to  hear  and  dctermnic  a  civil  cnsc  transferred  to  his  branch  at  the  re- 
quest of  a  judge  of  one  of  the  other  branches  of  the  court. 

A.  E.  Willson  and  T.  L.  Burnett  for  plaintiffs. 

Helm  &  Bruce  for  ilefendnnt. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court,  on  motion  for  a  writ  of  prohibition,  delivered 
by  Judge  Lewis. 

It  appears  that  September  19.  1892,  the  city  of  Louisville  filed  in 
the  Jeffersop  Circuit  Court,  law  and  equity  branch,  a  petition  pray- 
ing for  judgment  determining  whether  C.  C.  Mengel,  Jr.,  Brother  & 
Company,  and  others  made  defendants  to  the  action  will  be  dam- 
aged on  account  of  the  making  by  the  plaintiff  of- a  certain  public 
improvement ;  if  so,  to  what  extent,  and  also  that  the  right  to  erect 
and  maintain  that  improvement  is  vested  in  plaintiff.  But  April 
26,  1893,  the  following  order  was  made:  *'The  Hon.  Sterling  B. 
Toney,  Judge  of  the  Jefferson  Circuit  Court,  law  and  equity  divi- 
sion, having  this  day  announced  that  he  could  not  properly  preside 
in  the  above-styled  action;  thereupon,  pursuant  to  rule  ^o.  19,  'trans- 
fers,' the  clerk  of  this  court  determined  by  lot  that  this  case  be  as- 
8i{i:ned  to  common  pleas  division.*' 

April  29,  1893,  the  plaintiff  entered  a  motion  for  the  court, 
common  pleiis  branch,  to  assign  the  action  to  an  early  day  for  trial, 
and  in  the  event  it  can  not  be  done  totnmsfer  the  action  to  the  crim- 
inal division  (branch)  of  the  court,  to  which  motion  defendants  ob- 
jected. But  at  a  court  held  for  the  Jefferson  Circuit  Court,  common 
pleas  branch;  ^lay  1,  1893,  the  following  order  was  made:  *'This  day 
came  parties  by  counsel  and  Hon.  Wm.  L.  Jackson,  jr.,  judge  of  the 
criminal  division  of  the  Jefferson  Circuit  Court,  is  requested  to 
hear  and  determine  this  cause,  to  which  defendants  object  and  ex- 
cept." 

The  record  shows  this  further  order:  "This  action  was  set  at  rules 
in  the  clerk's  office  by  plaintiff  on  May  1,  1893,  in  the  criminal  di- 
vision of  the  Jefferson  C^ircuit  Court,  and  at  a  court  held  for  the  Jef- 
ferson Circuit  Court,  criminal  division,  May  8,  1893,  defendants  filed 
a  demurrer  to  the  jurisdiction  herein." 

On  the  same  day  defendants  moved  the  court  to  remand  the  case 
to  the  rules  of  the  common  pleas  branch;  but  both  the  demurrer  and 
motion  were  overruled  and  the  case  as<^igned  to  June  10,  1893,  for 
trial ;  and  June  8,  1893,  the  defendants,  C.  C.  Mengel,  Jr  ,  Brother  & 
Company,  filed  in  this  court  a  petition  praying  for  a  writ  directed  to 
the  Hon.  Wm.  L.  Jackson,  judge  of  the  Jefferson  Circuit  Court, 
criminal  division,  prohibiting  him  further  hearing  or  determining 
the  issues  arising  in  the  action  mentioned. 

In  considering  this  application  the  first  question  to  be  determined 
is,  of  course,  whether  Judge  Jackson  has  authority  to  preside  at  trial 
of  and  render  judgment  in  the  action. 

Section  11  of  "an  act  concerning  circuit  courts  having  four  judges," 
approved  August  22,  1892,  is  as  follows:  "Any  judge  presiding  over 
one  branch  of  said  court  may,  upon  the  request  of  a  judge  presiding 
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over  any  branch  of  said  court,  hear  and  determine  any  cause  or  ques- 
tion in  xsuch  other  branch  pending.  The  request  shall  be  entered  on 
the  order  book  of  the  branch  in  which  such  ease  or  question  is  pend- 
ing." 

Althougrh  that  section  was  clearly  intended  to  authorize  the  judjje 
of  the  criminal  branch,  as  well  as  any  other  one  of  the  four  judjres  of 
the  Jefferson  Circuit  Court,  to  preside  in.the  condition  thereby  pro- 
vided for,  still  it  can  not  have  that  effeca  if  contrary  t<»  the  (ionsti- 
tution.  The  section  of  that  instrument  specifically  applicable  tr>  the 
Jefferson  Circuit  Court  is  187,  as  follows:  **Each  c«»unty  having:  a 
population  of  li>0,(HK)  or  over  shall  constitute  a  district,  which  shall 
•be  entitled  to  four  judges  *  *  Each  of  the  jn«  lyres  in  such  district 
shall  hold  a  separate  court, except  where  a  jreneral  term  may  be  held 
for  the  purpose  of  makina:  rules  of  ciiurt,  or  as  may  be  required  by 
law:  Pj'ovided,  No  general  term  shall  have  pj>wer  to  revise  any 
order,  decision  or  proceeding  of  any  branch  of  the  court  in  said  dis- 
trict made  in  seperate  term.  There  shall  l)e  one  <*lerk  for  such  dis- 
trict, who  shall  be  known  as  the  clerk  of  the  circuit  court.  Criminal 
cases  shall  be  under  the  exclusive  jurisdiction  of  some  one  bVanch  of 
said  court,  and  all  other  litigation  in  said  district,  of  which  the  cir- 
cuit court  may  have  jurisdiction,  shall  be  distributed  as  equally  as 
may  be  between  the  other  branchf's  thereof,  in  accordance  with  the 
rules  of  the  court  made  in  general  term,  or  as  may  be  prescribed  by 
law." 

Manifestly  that  section  is  not  self-operative,  and,  therefore,  proper 
and  necesa|iry  legislation  to  make  it  effective  was  contemplated  t)y 
the  framers  of  the  Constitution.  For  though  four  branches  of  the 
-court  are.  thereby  provided  for,  power  was  left  to  the  General  Assem- ' 
bly  to  designate  by  name  and  provide  for  electicm  of  a  judge  to  pre- 
side over  each  distinct  branch  ;  to  regulate  the  jurisdiction  and 
procedure  of  each;  to  prescribe  the  manner  of  making  equal  distri-^ 
bution  of  litigation  between  the'  three  branches  having  civil  juris- 
diction and  of  transferring  cases  from  one  to  another;  in  a  word,  to 
enact  all  laws  needed  to  secure  admittistration  0/  right«and  justice  in 
each  of  the  four  branches  without  sale,  denial  or  delay. 

By  section  13  power  is  expressly  given  to  the  (ieneral  Assefubly 
"to  provide  by  law  for  holding  circuit  courts  when,  from  any  cause, 
the  judge  shall  fail  to  attend,  or  if  in  attendance  can  not  properly 
preside" 

In  what  particular  manner  and  by  what  person  a  circuit  court  shall 
be  held  in  the  cases  mentioned  in  that  section  is  left  entirely  in  dis- 
cretion of  the  General  Assembly;  and,  consequently,  plenary  legis- 
lative pow^er  without  doubt  exists  to  authorize  and  require  either  of 
the  four  judges  of  the  Louisville  Circuit  Court  to  hold  the  court  of 
any  one  branch  when,  from  any  cause,  the  judge  of  that  branch  fails 
to  attend,  or,  if  in  attendance,  can  not  properly  preside.  There  is, 
however,  no  express  provision  made  in  section  137  or  elsewhere  in 
the  Constitution  for  the  judge  of  the  criminabbranch  of  the  Jefferson 
Circuit  Court,  or  indeed  lor  either  of  thejudges,  to  hear  and  deter- 
mine a  case  pending  in  another  branch,  when,  by  reason  of  the  ac- 
cumulation of  cases,  or  for  some  other  cause  not  mentioned  in  the 
Constitution,  the  judge  of  that  particular  court  can  nofr  properly  or 
prolnptly  dispose  of  the  litigation.  But,  on  the  other  hand,  the  Con- 
stitution does  not  expressly  or  impliedly  prohibit  the  enactment  of 
a  statute  authorizing  and  requiring  a  judge  of  one  of  the  four 
branches  of  the  Louisville  Circuit  Court  to  hear  and  determine  a 
case  pending  in  another  branch,  when  from  any  cause  the  judge 
vthereof  may  be  unable  to  dispose  of  all  the  cases  before  him  without 
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unreasonable  and  expensive  delay.  So  far  from  it,  it  would  seem  to 
be  in  harmony  with  section  187  and  carrying  out  the  purpo^e  of  it, 
for  such  division  and  equalizing  of  labor  to  be  made  when  necessary 
for  <iue  and  proper  dispatch  of  litijfation.  Therefore,  while  a  civil 
action  can  not  be  instituted  in  or  transferred  to  the  criminal  branch 
of  the  JeffiTson  Circuit  Court,  the  judjjfe  thereof  maybe  empowered, 
as  was  done  by  the  statutes  nieniioned,  to  hear  and  determine  a 
case  pending  in  any  other  branch,  according  to  prescribed  rules,  and 
when  the  ends  of  justice  reijuire  it.  Wiiether  this  court  has  power 
under  the  Constitution  to  issue  a  writ  of  prohibition  in  such  case  as 
petitioners  contend  here  exists  is  a  question  we  need  not  now  de- 
termine. 
The  writ  of  prohibition  petitioned  for  is  denied. 


TOLKR   V.   COMMOXWKALTH. 

{Filed  Sefitemhei  14,  18JW.J 

1.  An  iniiictment  for  the  crime  of  tvillful  and  malicions  shooting  and  wounding- 
.with  the  intent  to  kiU  is  sufticieut  where  it  alle^rea  r9  to  the  mode  of  commit- 
ting? the  offence  thnt  defendant  *''unla'ivfiith\  wiiifuily^  maliciously  and  feloni^ 
ously  Rhot  and  woauded,'*  etc.,  although  the  accoflatory  part  of  the  indictment 
omits  the  word  willful  kxx^  char^^es  the  defendant  only  with  the  offense  of 
maliciqus  f^hooting  and  wounding. 

2.  The  enoneous  exclusion  oj  evidence  ivas  not  prejudicial  to  appellant  8ino» 
the  Rtatatory  offense  was  so  clearly  ei^tablished  by  thj  evidence  as  to  leare 
the  jury  uothinj;  to  do  bnt  consider  the  extent  of  the  panishment.     . 

3.  Special  terms —  What  the  coll  or  order  therefor  must  contain  —Under  the  act 
approved  Jane  10,  1898,  concerning  the  organization  of  circuit  courts,  tHe 
order  for  a  special  term,  although  made  during  a  preceding  regular  term, 
must  specify  the  day  when  the  special  term  is  to  commence,  and  also  give  the 
style  of  each  case  to  be  tried,  or  in  which  motions,  orders  or  judgments  are 
to  be  made  or  entered.  All  these  fHsts  mnst  also  be  !<tated  in  the  notice 
signed  by  the  judges,  etc.;  when  the  special  term  is  called  by  notice. 

4.  The  act  0/ June  W^  3893,  concerning  the  organization  of  circuit  coutts^  was 
not  intended  to  be  retroactive  m  its  effect,  and  its  provisions  do  not  apply  to 
special  terms  of  the  circuit  courts  that  were  called  before  the  act  went  into 
effect. 

Riddell  &  Riddell  and  H.  C.  Lilly  for  appellant. 
Wm.  J.  Hendrick  for  appellee. 
Appeal  from  Lee  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pry  or. 

The  cases  of  Flint  v.  Commonwealth,  81  Ky.,  186,  Barnard  v» 
Commonwealth,  ante^  51,  and  Johnson  v.  Commonwealth,  determine 
the  question  made  as  to  the  indictment  in  this  case. 

Section  2of  articles  6,  chapter  29,  General  Statutes,  makes  it  a  felony 
where  one  willfully  and  maliciously  shoots  at  and  wounds  another 
with  an  intention  to  kill  him. 

The  accusation  in  the  indictment  is  that  the  defendant  committed 
'the  crime  of  malicious  shooting  at  and  wounding  Moses  Roberts 
with  intent  to  kill  him,  committed  as  follows:  "That  the  said  Toler 
did,  on  the— -day  of  January,  1893,  unlawfully,  willfully,  maliciously 
and  feloniously  shoot  at  and  wound  Moses  Roberts  with  a  pistol 
loaded,  etc.,  with  the  intention  to  kill  him,"  etc. 
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Theafe  averments,  it  seems  to  us,  are  sufficient  to  bring:  the  case 
within  the  statute  making  it  a  felt)n.v  where  one  willfully  and  mali- 
ciously shoots  at  and  wounds  another  with  the  intention  of  killing 
him. 

The  word  wilffidt}/  is  omitted  in  the  accusatory  part  of  the  indict- 
ment, l)ut  as  to  the  mode  of  committing  the  offense  it  is  charged 
that  the  defendant  willfully,  maliciously  and  feloniously  shc.t  and 
wounded,  with  the  intent  to  takeh  is  life,  and  to  say  that  the  offense 
is  not  stated  with  such  certainty  as  to  appri-^e  the  defendant  of  what 
he  stands  chartred  would  be  extremely  technical  and  nullify  a  convic- 
ti(m  warranted  by  both  the  indictment  and  the  proof. 

Some  objection  has  been  made  as  to  the  action  of  the  court  in  re- 
fusing to  permit  certain  te*stimony  to  go  to  the  jury  tendinp;  to  show 
that  the  witnesses  for  the  Commonwealth  were  under  the  'influence 
and  control  of  the  prosecuting  witnesses,  and  while  no  harm  could 
have  resulted  to  the  Commonwealth  by  the  admission  of  such  testi- 
mony, it  was  Ht  last  immaterial,  when  the  fact  of  the  shooting  was 
clearly  established,  jind  the  statutory  offense  so  completely  made 
out,  as  to  leave  the  jury  with  nothing  to  consider  but  the  extent  of 
the  punishment  to  be  inflicted. 

There  is  one  objt»ction  made  by  counsel  that  would  necessitate  a  re- 
versal if  the  present  law  in  regard  to  calling  syiecial  teriiis  of 
■circuit  courts  had  been  in  force  when  the  special  term  was  called  to 
try  this  case. 

A  pHrt  of  the  act  in  regard  to  the  <n'ganization  of  circuit  courts  pro- 
vide "that  a  special  term  may  be  held  in  any  county,  either  by  an 
order  entered  of  record  at  the  last  preceding  regular  term  in  the 
county,-or  by  notice  signwl  by  the  judge  and  posted  at  the  court- 
house door  of  the  county  for  ten  days  before  the  special  term  is  held, 
the  order  or  notice  shall  »i>ecif(/  the  (Utf/  irhen  the  nfjecial  term  is 
to  commence,  and  shall  give  the  style  of  each  case  to  be  tried,  or 
in  which  any  motion,  order  or  judgment  may  be  -made  or  entered 
at  the  special  term,  and  no  other  case  shall  be  tried,  or  motion,  order 
or  judgment  entered  therein  unless  by  agreement  of  parties." 

It  is  evident,  therefore,  that  in  counties  where  the  circuit  court  has 
not  a  continuous  session,  the  order  for  a  special  term,  although  made 
:at  the  close  of  or  during  the  regular  term,  must  specify  the  day  when 
the  special  term  is  to  commence,  and  also  give  the  style  of  each  case 
to  be  tried,  or  in  which  motions,  orders  or  judgnjenis  are  to  be  made 
or  entered.  This  also  must  be  done  where  the  special  term  is  called  by 
a  notice  posted  as  the  statute  requires.  Such  is  the  legislative  will, 
and  this  court  must  enforce  the  law  as  we  And  it  on  the  statute  book, 
And  however  inconvenient  it  may  be  to  call  the  attention  of  litigants' 
to  the  cases  to  be  heard  or  those  in  which  motions  are  to  be  made, 
the  act  is  imperative  and  must  be  followed. 

When  looking  to  this  record,  however,  we  fln<I  that  the  si)ecial 
term  at  which  the  accused  was  tried  was  called  before  the  act  reor- 
ganizing the  circuit  courts  went  into  effect,  and,  therefore,  the  objec- 
tions made  by  counsel  can  not  avail.  The  order  for  a  special  term 
was  made  at  the  April  term  of  the  Lee  Circuit  Court,  held  in  the  year 
1893,  and  the  act  reorganizing  the  circuit  courts,  and  under  which 
this  objection  was  taken,  was  not  approved  by  the  Governor  until 
the  10th  of  June,  1893,  and  by  its  provisions  was  to  take  effect  when 
approved. 

It  was  never  intended  that  this  .statute  should  have  a  retroactive 
effect  and  nullify  orders  made  in  cases  authorized  by  existing  laws, 
and  while  the  statute  in  question  has  no  application  to  the  present 
ca.se,  it  is  proper,  by  reason  of  its  peculiar  provisions,  that  the  atten- 
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tion  of  circuit  Judges  should  be  called  to   its  provisions   and   the 
constructions  plac^  upon  it  by  this  court,  as  it  involves  only  a 
prelintiinHry  step  in  facilitating  the  administration  of  the  laws. 
The  judgment  below  is  affirmed. 


TUTTLE,  &C.  V.   BeRRYMAN. 

(I'lled  September  \^,  1893.) 

1.    IVi'Iis — Probate  of  f^aper  rdferr^d  to  in  will  as  part  of  it— K    paper    referred'^ 
to  in  a  will  and  made  a  part  of  it  need  uot  be  probated  and   recorded   with 
the  will  in  order  to*make  it  effectual.  All  that  is  necessary  i8  that  such  paper 
be  clearly  and  certainly  identified  by  the  will  as  a  part  of  it. 

y.  Same — Paper  referred  to  in  7uill — Parol  ei'ideftce-  -Vf here  a  testator  in  hi& 
will  directs  his  land  to  be  divided  among  his  children  according  to  the  lines 
and  corners  of  deeds,  which  the  will  recites  he  has  made  the  children,  parol 
evidence  is  not  admissible  to  show  that  certain  memoranda  in  writing  made 
by  the  draughtsman  of  the  will,  but.  uot  sijj;ned  by  the  testator,  are  the  deeds- 
referred  to  in  the  will. 

I.  N.  Card  well  for  appellants. 

Haggard  &  Benton  for  appellee. 

Appeal  from  Clark  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

James  Shejjpard  at  his  death  left  a  last  will  and  testament  an(J 
three  children  surviving  him. 

This  action  below  was  instituted  to  have  his  will  construed.  The 
provision  from  which  the  litigation  arises  Is  as  follows:  "And  at  my 
death  and  tlie  death  of  my  wife,  Susiin,  this  2oo  acres  of  land  I  have 
made  deeds  to  my  three  children,  giving  corners  and  lines  as  the 
deeda  dei<cribe^  and  at  our  death  they  are  to  have  peaceable  possession 
of  their  land  described  in  deedaJ^^ 

The  widow  of  the  testator  died,  and  the  plaintiff,  one  of  the  chil- 
dren, seeks  by  this  petition  a  partition  of  the  land  in  equal  parts,  al- 
leging that  no  deeds  were  ever  made.  The  appellants  answer  and 
say  that  the  draftsman  of  the  will  made,  at  the  time  it  w^s  written, 
memeranda  of  the  location,  quantity  and  boundary  of  each  child's 
portion,  and  these  memoranda  were  what  the  devisor  teraied  deeds, 
and  further  that  the  appellee  had  entered  and  cultivated  her  part  as 
designated  i»y  the  memoranda  for  one  year.  There  was  a  demurrer 
fo  the  answer  and  the  demurrer  sustained  and  a  partition  ordered. 

It  is  contended  ip  argument  for  the  plaintiff  that  a  writing  referred 
to  in  the  will,  so  as  to  be  made  part  of  it,  must  be  recorded  or  pro- 
bated with  the  will  itself  so  as  to  make  it  affectual.  We  do  not  un- 
derstand this  to  be  the  rule.  A  paper  executed  that  is  signed  by  the 
testator,  or  if  unexecuted  as  in  this  case,  must  be  so  described  by  the 
will  itself  as  to  leave  no  doubts  in  the  mind  of  the  chancellor  that  it 
is  the  paper  referred  to.  It  must  be  clearly  and  certainly  identified. 
The  will  being  properly  attested  and  admitted  to  probate  establishes 
the  paper  as  a  part  of  that  instrument.  It  refers  to  it  and  the  pro- 
bate incorporates  it  as  part  of  the  will.  (Redfieldon  Wills,  volume  1,. 
page  264.) 

We  miyst,  however,  concur  with  the  court  below  in  his  ruling  sus- 
taining the  demurrer.  The  memoranda  was  made  by  the  draftsman; 
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was  never  signed  by  the  testator;  no  deeds  were  ever  executed,  and ' 
to  admit  testimony  that  a  mere  memoranda  was  Intended  as  a  deed 
would  be  to  contradict  the  expreas  language  of  the  will  itself.  Parol 
testimony  that  changes  the  entire  character  of  the  instrument  re- 
ferred to  in  the  will  would  be  dangerous  in  its  character  and  enable 
any  paper  to  be  substituted  as  the  one  referred  to  by  the  testator. 
It  is  immaterial  what  the  intention  of  the  devisor  may  have  been^ 
for  it  is  often  easy  to  show  by  parol,  if  such  testimony  was  aduiissi- 
ble,  that  the  testator  intended  to  do  that  which  is  directly  the  re- 
verse of  his  intention,  as  expressed  in  the  will  itself;  and  while  the 
testator  may  have  designed  to  make  a  division  of  the  land  in  his 
lifetime,  and  perfect  the  title  in  his  children,  still  he  failed  to  do  so, 
and  proof  of  the  making  of  mere  memoranda  by  the  draftsman  or 
surveyor  as  evidence  of  title  in  the  children  when  the  will  says  that 
deeds  had  been  made  would  be  identifying  and  making  a  [>art  of 
testator'^  will  a  writing  that  in  no  manner  corresponds  with  that 
referred  to  in  that  instrument. 

It  was  no  doubt  the  intention  of  the  testator  to  make  deeds  and 
leave  his  children  with  a  title  to  the  land  referred  to  in  the  memo- 
randa. It  was  something  to  be  executed  in  the  future.  He  may 
have  changed  this  purpose  and  concluded  to  let  an  equal  division  be 
made,  as  he  no  doubt  attempted  himself  to  do.  The  will  is  intelli- 
gently written..  Both  the  draftsman  and  the  testator  must  have 
known  that  this  memoranda  in  a  paper  by  one  other  than  the  testa- 
tor and  not  signed  by  him  was  not  a  det'd  oi*  a  bond  for  title,  and  it 
is  plain  that  the  probate  did  not  carry  with  it  and  make  part  of  the 
will  the  memoranda  made  by  the  draftsman. 

Judgment  affirmed.  . 


KENTUCKY  SUPERIOR  COURT. 


Ohio  Valley  Ry.  Co.  v.  O'Daniel. 

{Filed  September  27,  1893.) 

Railrotxtis — Contract  as  to  fencing  vf  track — Kiliing  of  stock  on  track — When  a 
railroHd  company  enters  into  a  contract  with  the  owner  of  landd  adjoining 
its  track  by  which  the  company  undertakes  to  bnild  and  keep  in  repair  a 
fence  along  one  line  of  its  right  of  way  and  the  land  owner  along  the  other 
line,  snch  a  contract  operate:^  to  relieve  those  in  charge  of  trains  from  the 
dnty  of  keeping  a  lookont  for  straying  cattle  while  passing  through  the 
lands  of  the  party  with  whom  the  contract  was  made,  and  the  only  duty  the 
company  owes  to  his  cattle  found  upon  its  track  within  such  inclosnre  is  to 
use  all  proper  means  to  avoid  injuring  them  after  they  are  discovered  to 
be  in  a  position  of  danger.  But  where,  as  in  this  case,  both  parties  have 
seemingly  abandoned  the  contract  by  neglecting  the  fences  so  that  they  no 
longer  offer  any  obstruction  to  the  passage  of  stock  a  rescission  of  the 
contract  will  be  implied  and  the  parties  brought  within  the  purview  of  the 
statute,  which  makes  the  company,  whether  negligent  or  not.  liable  for  one- 
half  the  value  of  the  stock  killed  where  tht*  owner  has  not  received  com- 
pensation for  fencing  his  land  along  the  road. 

Adair  A  Morton  and  P.  H.  Darby  for  appellant. 
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S.  B.  &  R.  D.  Vance  for  appellee. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Yost. 

'*If  by  the  locomotives  or  cars  of  a  railroad  company  cattle  or  other 
stock  shall  be  killed  on  the  track  of  the  road  adjoining:  the  lands  be- 
longing to  or  in  the  occupation  of  the  owner  of  such  stock,  who  has 
not  received  compensation  for  fencing. his  land  along  the  road,  the 
loss  shall  be  divided  between  the  railroad  company  and  the  owner, 
unless  the  killing  was  caused  by  the  willful  act  of  the  servants  'of 
the  company,  in  which  event  the  whole  loss  shall  be  paid  by  the 
company.'^    ((Jeneral  Statutes,  chapter  57,  section  2.) 

In  this  action,  brought  against  it  to  recover  damasres  for  the  killing 
of  two  jenny  asses  on  the  track  of  its  road  adjoining  theJands  be- 
longing to  and  in  the  occupation  of  the  plaintiff,  the  defendant 
pleaded  that  it  had,  several  years  before  the  killing,  entered  into  a 
contract  with  the  plaintiff,  by  the  terms  of  which  it  was  agreed  that 
he  would  constiuct  and  maintain  a  eood  and  lawful  fence  along  the 
eastern  line  of  the  right  of  way,  and  that  this  defendant  would  con- 
struct such  a  fence  along  the  western  line  thereof,  both  of  which 
fences  were  to  be  so  constructed  and  maintained  "as  to  prevent  stock 
from  going  upon  the  track  from  the  adjoining  premises.  After  further 
alleging  that  it  had,  ;at  all  times,  complied  with  the  terms  of  this 
contrad;,  it  w^as  charged  that  the  plaintiff  had  suffered  and  permitted 
his  part  of  the  fence  to  be  and  remain  in  such  bad  repair  as  that  it 
offered  no  obstruction  to  the  passage  of  stock  from  his  fields  (»nto  the 
company's  roadbed,  by  reason  of  which  defect  in  his  fence  the  ani- 
mals had  gone  from  his  field  on  the  eastern  side  of  the  road  to  the 
track  and  were  then  and  there  killed. 

Relying  on  this  contract  as  a  release  of  its  statutory  liability,  it 
pleaded  the  plaintiff's  contributory  negligence  in  bar  of  the  recover^' 
sought. 

The  plaintiff  in  his  reply  admitted  the  contract,  denied  that  he 
had  failed  in  any  way  to  comply  with  it>.  terms,  and  alleged  that  by 
reason  of  the  companj^'s  failure  to  kei»p  its  fence  in  good  repair  the 
animals  had  escaped  from  his  field  on  the  western  side  of  the  road 
through  or  over  the  defendant's  fence  to  its  track,  where  they  were 
killed  as  alleged. 

The  jury  returned  a  verdict  for  1^200,  and  from  the  judgment  ren- 
dered thereon  the  defendant  prosecutes  this  appeal. 

Three  witnesses  introduced  by  the  defendant  testified  to  the  good 
conditicm  of  its  fence,  while  that  of  the  plaintiff  was  in  bad  repair 
and  down  in  two  places. 

The  evidence  for  the  plaintiff,  consisting  of  his  own  testimony  and 
that  of  four  other  witnesses,  conduced  clearly  to  show  that  the  de- 
fendant had  suffered  its  fence  to  remain  in  bad  repair  for  some  time 
before  the  killing.  It  was  at  one  place,  on  the  day  of  the  accident^ 
not  more  than  two  feet  high,  and  the  animals  killed  and  others  had 
been  seen  to  cross  it  at  this  point. 

While  the  evidence  was  conflicting  as  to  whether  or  not  the  ani- 
mals went  onto  the  track  through  the  breach  in  the  plaintiff's  or  de- 
fendant's fence,  it  was  shown  that  they  were  in  the  fields  on  the 
western  side  of  the  road  a  few  hours  before  they  were  killed.  The 
court  instructed  the  jury  that,  the  fencing  contract  being  admitted, 
if  they  should  find  **that  each  of  said  parties  erected  a  lawful  fence 
on  his  side,  but  when  said  stock  was  injured  both  had  so  neglected 
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their  fence  as  that  it  offered  no  obstruction  to  the  passage  of  stock 
as  jennetts,  they  will  find  for  plaintiff  half  the  value  of  said  stock." 

While  in  this  State  the  killin^;^  of  any  stock  by  cars  of  a  railroad 
company  is  prima  facie  evidence  of  negligence,  and  the  employes 
are  required  to  keep  a  lookout,  s,uch  a  contract  as  this  operates 
to  relieve  those  in  charge  of  the  trains  from  the  duty  of  keep- 
ing such  a  loookout  for  straying  cattle  while  passing  through 
the  lands  of.  the  party,  his  grantee  or  tenant  with  whom  it 
was  made;  and  the  only  duty  the  company  owes  to  his  cattle  found 
upon  its  tr^k  within  such  inclosure  is  to  use  all  proper  means  to 
avoid  injuring  them  after  they  are  discovered  to  be  in  a  position  of 
danger. 

The  rescission  of  a  contract  m§y  be  implied  where  it  has  not  been 
followed  or  acted  upon  for  a  length  of  time.  That  this  contract  could 
be  so  rescinded  or  abandoned,  can  not  be  questioned.  If,  through  the 
negligence  of  the  piaintilT  in  its  performance,  his  stock  had  gone  upon 
the  track  and  been  killed,  the  whole  loss  was  his.  If,  upon  the  other 
hand,  through  the  negligence  of  the  defendant  in  keeping  its  fence  in 
good  repair,  the  animals  had  been  killed  upon  the  track  through  the 
carelessness  of  its  employ^^s,  the  whole  loss  would  have  fallen  upon 
it.  Where,  as  in  this  instance,  both  had  failed  to  perform  the  con- 
tract, and  had  seemingly  abandoned  it,  this  brought  the  parties 
within  the  perview  of  the  statute,  and  the  defendant  was  liable  for 
the  whole  value  of  the  animals  if  they  were  killed  through  the  negli- 
gence of  its  employes,  but  whether  so  killed  or  not  for  one-halt  of 
their  value.  . 

The  testimony  showed  that  the  stock  killed  was  worth  from  $400 
to  $475,  and  a  judgment  for  $200,  as  one-half  of  their  value,  was  not 
excessive. 

The  judgment  is,  therefore,  affirmed. 


Green  v.  Ck>MMONWEAi/ni. 
klrkpatrick  v.  commonwealth. 

Williams  v.  Commonwealth.  ^     » 

(Filed  October  4,  1893.) 

1.  Loc'il  option — Ripetil  of  st'Uute  -An  act  approved  May  5,  1884,  making  it 
nniawfal  to  sell  liqaor  in  Hardin  county,  which  took  effect  upon  its  ratifica- 
tion by  the  voters  of  the  county  at  an  election  held  for  that  purpose,  «8 
provided  by  the  act,  was  repealed  by  an  act  approved  March  ir».  18SK),  en- 
titled '*An  act  resubmitting  to  the  voters  of  Hardin  county  the  question  as 
to  whether  or  not  spirituous,  vinous  or  maTl  Jiquors  shall  be  sold  in  said 
«ounty,'*  it  beiu^  provided  by  the  latter  act  that  if  a  majority  of  the  votes 
•cast  in  any  magisterial  district  should  be  cnsn  a^ain-^t  prohibition,  the 
county  jadffe  should  grant  license  to  retail  liquor  in  said  district,  and  if  a 
majority  of  the  votes  cast  in  any  magisterial  district  should  be  cast  for 
prohibition,  it  should  be  unlawful  for  the  county  jucl^e  to  grant  any  license 
in  said  district,  and  it  being  further  provided  that  all  laws,  general  or  spe- 
cial, in  confliet  or  inconsistent  with  that  act  should  be  repealed.  The  act  of 
Marchf  1890.  can  not  be  regarded  as  an  amoiidment  to  the  act  of  May  5,  1884, 
and  as  submitting  to  the  voters  of  each  magisterial  district  the  question  as 
to  whether  that  act  should  be  repealed  as  to  that  district,  but  must  be  re- 
f^arded  as  of  itself  repealing  the  act  of  May  5.  1884,  as  to  the  whole 
eonnty. 

2.  :Mme — The  fact  that  the  act  of  March,  1890,  precribes  no  penalty  for 
its  violation  does  not  evidence  an  intention  that  the  act  should  have  the  ef- 
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feet  merely  of  an  amendment,  as  a  repealing  act  does  not  become  ioopera- 
tive  beoaase  it  fails  to  prescribe  offenses  and  punishments  in  lien  of  thoso 
embraced  in  the  old  law.  Besides,  although  the  act  prescribes  no  penalty  a 
penalty  can  still  be  imposed,  there  being  a  general  law  imposing  a  penalty 
for  selling  liquor  without  license,  under  which  any  one  violating  the  act  ii» 
question  by  selling  liquor  withoutiicense  can  be  punished. 

3.  Same — Where  the  language  bf  the  statute  is  plain  the  intent  of  the  Leg- 
islature can  not  be  sought  for  outside  of  the  statute.  Therefore,  the  fact 
that  the  Legislature,  subsequent  to  the  ao£  of  March,  182)0,*  and  at  the  sam& 
'session,  passed  an  act  expressly  amending  the  act  of  May  5,  1884,  can  not 
be  regardecX  as  evidence  that  the  act  of  March,  18iM),  was  not  intended  to  re- 
peal the  act  of  May  5, 1884. 

4.  Same — Indictment — Even  if  the  act  of  March,  1890,  can  be  regarded  a» 
merely  an  amendment  of  the  act  of  1^84,  it  was  only  illegal  to  sell  in  those 
districts  which  had,  under  the  act  of  March,  1890,  voted   against  the  sale^ 

•and  it  being  admitted  that  one  district  bad  voted  for  the  sale,  the  indictment 
should  have  alleged  that  the  sale  was  made  in  a  district  which  had,  nnder 
the  act,  voted  against  the  sale;  it  was  not  sufficient  to  allege  that  the  sale 
was  made  *in  Hardin  county."  This  is  not  a  case  of  an  exception  or  pro* 
viso  in  a  statute  furnishing  matter  of  excuse  for  thedefendaut. 

W.  R.  Haynes  for  appellants. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Barbour. 

.  B3^  an  act  approved  May  5,  1884,  it  was  made  unlawful  lor  any 
person  to  sell  sjpirituous,  vinous  or  malt  liquors  in  Hardin  county,  and 
any  person  selling  in  violation  of  the  act  was  subject  to  a  penalty  of 
not  le*«n  than  $100  nor  more  thati  $500.  The  act  was,  however,  not  ta 
take  effect  until  ratified  by  a  majority  of  the  voters  of  the  county,  at 
an  election  to  be  held  on  the  first  Monday  in  August,  1884.  An  elec- 
tion was  held  at  the  time  named  and  the  act  was  adopted  by  the 
voters  of  the  county.  By  an  act  approved  March  15,  1890,  entitled 
*'An  act  resubmitting  to  the  voters  of  Hardin  coimty  the  question  as 
to  whether  or  not  spirituous,  vinous  or  malt  liquors  shall  be  sold  la 
*said  tounty,''  an  election  was  ordered  to  be  held  in  said  county  on 
May  10,  1890,  '*for  the  purpose  of  taking  the  sense  of  the  letral  vot- 
ers of  said  county  upon  the  question  as  to  whether  or  not  spirituous^ 
vinous  or  malt  liquors  shall  be  sold  in  said  county,  or  in  any  magis- 
terial district  in  said  county,"  and  it  was  provided  that  **if  it  shall 
be  found  that  a  majority  of  the  votes  cast  in  any  magisterial  district 
at  said  election  were  cast  against  prohibition,  the  county  judge  of 
Hardin  county  shall  grant  lie^nseto  retail  spirituous,  vinous  and  malt 
liquors  in  said  district,  upon  the  applicant  omplying  with  the  law 
as  now  »)rescribed  by  statute;  and  it  a  majority  of  the  votes  cast  in 
any  magisterial  district  at  said  election  shall  be  cast  for  prohibition^ 
it  shall  ()e  unlawful  for  the  county  judge  of  said  county  to  grant,any 
license  in  said  district." 

By  the  terms  of  the  act,  all  laws,  general  or  special,  in  conflict  or 
inconsistent  with  it  were  repealed. 

At  an  election  held  in  accordance  with  the  provisions  of  the  act^ 
every  magisterial  district  in  the  county  voted  for  prohibition  except 
one,' Atcher*s  distrct.  At  the  May  term,  1892,  of  the  Hardin  Circuit 
Court  the  appellants  in  three  cases,  which  are  by  agreement  heard 
together,  were  indicted,  each  being  charged  with  the  offense  of  selling" 
spirituous,  vinous  and  malt  liquors  **/«  Hardin  coiinfi/^^  tcithin  twelve 
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months  btfore  the  finding  of  the  indictment^  in  violation  of  the  act  of 
May  5,  1884. 

The  penalty  prescribed  by  the  act  of  1884  having:  been  ini posed 
upon  each  of  the  appellants,  they  have  appealed  to  this  court.  Their 
contention  is  that  the  act  of  1884  was  repealed  by  that  of  1890,  w  hile 
for  the  Commonwealth  it  is  insisted  that  the  latter  act  was  but  an 
amendment  to  the  former;  and  that  this  was  the  legislative  intent 
is  arjTued  from  the  languagre  of  the  latter,  act,  as^well  as' from  the 
fact  that  the  same  Legislature  which  passed  the'  act  of  March  15,. 
1890,  passed  an  act  which  was  approved  May  22, 1890,  entitled  **An 
act  to  amend  an  act  to  prohibit  the  sale  of  spirituous,  vinous  and  malt 
liquors  in  Hardin  <*ounty,  approved  May  o,  18^4." 

This  last  act  creates  new  offenses  and  prescribes  punishments  there- 
for, but  (Joes  not  affect  the  appellants  in  these  cases,  as  they  are  not 
charged  with  any  of  the  offenses  therein  described. 

In  the  last  section  of  this  act  it  is  provided  that  this  act  *'shall  not 
be  in  force  in  any  magisterial  district  that  shall  vote  against  prohi- 
bition under  the  act  passed  at  this  session  of  the  General  Assembly, 
entitled  "An  act  resubmitting  to  the  voters  of  Hanlin  county  the* 
question  as  to  whether  or  not  spirituous*,  vinous  or  malt  liquors  shall 
be  sold  in  said  county." 

Passing  for  the  moment  the  act  of  May  22d,  it  soemsito  us  that  the 
act  of  March,  1891),  necessrtrily  repeals  the  act  of  1884.  If  it  were 
treated  as  an  a/nendinent  it  would  render  the  law  cumbersome  and 
incongruous.  Even  if  treated  as  an  amendment,  had  the  voters  in 
each  magisterial  district  voted  against  prohibition,  it  would  unques- 
tionably have  operated  as  a  repeal  of  the  act  of  1884.  But  it  seems 
to  us  that  it  was  not  the  legishitive  intent  to  make  the  repeal  depend- 
ent upon  the  vote  of  the  people,  but  to  make  the  act  of  itself  operate 
as  a  repeal,  and,  as  suggested  by  its  title,  ^he  question  was  resub- 
mitted to  the  voters  of  the  county. 

By  the  construction  contended  for  the  people  are  not  left  to  deter- 
mine simply  whether  they  wjll  adopt  the  statute  or  not,  but  are- 
vested  with  the  power  to  determine  whether  the  statute  as  a  whole- 
shall  be  repealed,  or  whether  it  shall  be  repealed  as  to  one  part  of 
the  county  and  not  as  to  another. 

In  other  words  the  people  are  left  to  determine  the  extent  of  the- 
repeal — a  most  singular  and  remarkable  delegation   of  legislative 
power.     If  such  had  been  the  legislative  purpose,  it  could  have  been 
plainly  expressed  by  an  act  properly  entitled  an  amendment  to  the- 
act  of  1884,  providing  that  an  election  should  be  held  at  a  stated  time 
in  each  magisterial  district  of  the  county,  and  that  if  any  district 
voted  for  the  sale  of  licjuor  that  the  act  of  1884  should  no  longer  he- 
in  force  in  such  district.    But  the  act  goes  further  and  provides  that 
in  each  district  where  the  vote  is  for  prohibition  it  shall  then  be 
unlawful  for  the  county  judge  to  grant  license  to  anyone  to  sell  in 
such  district,  and  that  in  each  district  where  the  vote  is  for  the 
sale,    then    he   shall    grant    license    to   any    applicant    complying 
with   the  law    now   prescribed   by  statute,   thus   making  it   man- 
ifest that  the  act  was  intended  of  itself  as  a  repeal,  leaving  the  county 
and  each  district  in  it  in  the  condition  it  was  in  before  the  adof)tion' 
of  the  act  of  1884,  and  at  the  same  lime  authorizing  the  people  of 
each  district  to  determine  by  vote  whether  liquor  should  or  should 
not  thereafter  be  sold  therein.       ' 

As  the  act  of  March,  18iH),  prescribes  no  penalty  for  its  violation,, 
k is  argued  that  this  fact  evidences  the  intention  of  the  Legislature  that 
the  act  should  merely  have  the  effect  of  an  amendment.  This  omis- 
sion, however,  can  not  affect  the  (juestion  if,  as  we  hold,  the  intent 
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to  repeal  is  manifested  by  the  terms  of  the  act;  for  a  i^epealincr  act 
•does  not  become  inoperative  because  it  fails  to  prescribe  otfenses  and 
punishments  in  lieu  of  those  embraced  in  the  old  law.  But  it  is  not 
true  that  no  penalty  can  be  imposKl  for  a  violation  of  the  act;  for 
while  the  act  itself  prescribes  none,  there  is  a  general  law  imposing 
a  penalty  for  selling:  liquor  without  license,  and  under  that  law  any- 
one violating  the  act  in  question  by  selling  liquor  without  license 
can  be  punished^ 

It  is  true  that  the  General  Assembly  seeuj  bv  the  act  of  Mav  22.  1890, 
to  have  labored  under  the  impression  that  the  act  of  li584  had  not 
been  repealed.  Bat  the  law  alone  can  speak  the  legislative  will,  and 
when  the  language  of  the  statute  is  plain  we  can  not  inquire  into 
the  legislative  intent  for  the  purpose  of  giving  it  a  different  mean- 
ing. The  intent  can  not  be  sought  for  outside  of  the  statute,  unless 
the  words  aredoubtful  or  uncertain.  If  considering  the  act  of  March, 
1890,  in  connection  with  that  of  1884,  it  should  be  held  to  operate  as 
a  repeal  of  the  latt»^r  act.  The  latter  act  could  only  have  been  revived 
by  another  act  expressing  that  purpose,  or  by  the  repeal  of  the  act 
of  March,  1890,  by  an  act  passed  at  thesainesv^ssion.  It  is  not  claimed 
that  the  act  of  May  22']  had  that  effect.  It  cau  be  regarded  only  as 
a  piece  or  careless  legislation. 

But  even  i€  the  appellee's  contention  that  the  act  of  March,  1890, 
is  merely  an  amendment  of  the  act  of  1884,  it  then,  together  with 
the  act  of  1884,  constitutes  the  law  upon  the  subject  in  question. 
Under  the  admitted  facts — that  is,  that  the  election  was  held  under 
the  amending  act,  an(i  that  one  district  had  voted  for  the  sale — it  was 
not  necesj?arily  illegal  to  sell  liquor  in  Hardin  county.  I^  was  only 
illegal  to  sell  in  those  <listricts  which  had,  under  the  act  of  March, 
1890,  voted  against  the  sale,  and  the  indictment  should  have  alleged 
that  the  sale  was  madi^'in  a  district  which  had,  under  the  act,  voted 
44gainst  the  sale. 

The  rule  that  where  an  offense  is  created  by  statute,  and  there  is 
4=in  exception  in  the  enactingclause,  an  indictment  for  such  an  offense 
must  negative  the  exception;  but  if  there  he  a  proviso  therein  which 
furnishes  matter  of  excuse  for  the  defendant  the  indictment  need  not 
negative  it,  but  he  must  plead  it  has  no  application  here.  This  is  not 
n  case  of  an  exception  or  proviso  in  a  statute  furnishing  matter  of 
-excuse  for  the  defendant.  It  is  simply  a  case  where,  under  the  stat- 
ute, the  selling,  to  constitute  an  offense,  must  be  made  in  that  pi^rt 
of  the  county  in  which  the  sale  is  prohibited. 

Under  the  act  of  1881,  before  it  was  amended,  as  is  argued,  it  was 
unlawful  tos(»ll  liquors  any  where  in  Hardin  county,  and  an  indict- 
ment charging  a  sale  in  the  county  would  have  been  good.  But  now 
it  is  conceded  that  a  sale  in  Hardin  county  is  not  necessarily  a  viola- 
tion of  the  law — that  it  is  only  unlawful  if  made  in  certain  magiste- 
rial districts;  and,  therefore,  the  indictment  must  charge  that  it  was 
made  in  one  of  those  districts.  Suppose  every  district  in  the  county 
<^xcept  one  had,  at  the  election  in  May,  189II,  voted  for  the  sale  of 
liquors;  would  an  indictment  have  been  good  which  merely  charged 
a  sale  in  Hardin  county?  We  think  not.  There  can  be  no  distinc- 
tion'in  the  application  of  the  rule  in  the  supposed  case  and  the  one 
we  are  considering. 

We  are  of  opinion  the  indictment  in  each  case  fails  to  charge  a 
public  otfense,  and  the  judgments  are  reversed  in  each  case  and  the 
<»use  remanded,  with  directions  to  dismiss  each  indictment. 
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L.  A  N.  R.  R.  Co.  V.  Offi'I't. 

Filed  October  11,  ipSS.     Appeal  from   Warren   CircDit  Court.     Opinion   of 
the  court  by  Jud^e  Barbour,  reversing. 

1.  y/  (thchai'i^eJ  tinploye  who  sues,  or  whose  case  is  tried  before  the  ternr 
fixed  for  his  employment  har<  expired,  can  only  recover  of  the  employer  the 
dama^^es  he  shows  he  has  Rustained  up  to  the  date  of  the  trial.     ^  % 

2.  Contnut  to  i^ii'e  permanent  employtnfut — Damages  for  breach  of  contrait — A 
contract  by  a  railroad  company  with  a  former  employe  to  *'give  him  back 
hia  old  place  as  conductor  and  retain  him  in  itR  service  aa  lont;  as  he  did 
faithful  and  honest  work."'  in  consideration  of  his  a^^reement  to  '*help  them^ 
cot*'  in  a  strike,  was  valid,  and  the  company  is  liable  in  damages  for  a 
breach  of  the  contract. 

3.  Statute  offratith — Such  a  contract  may  be  performed  withfn  a  year,  and 
is.  therefore,  not  within  the  statute  of  frauds. 

4.  Prcjtuiitiai enor — Althou(;h  the  damap^es  awarded  were  not  greater  than 
the  jury  would  have  been  authorized  to  find  under  an  instruction  restricting^ 
the  recovery  to  the  damages  sustained  up  to  the  time  of  trial,  still  the  court 
can  not  say  that  defendant  was  not  prejudiced  by  an  instruction  telling  the 
jury  that  the  measure  of  damages  was  *'the  difference,  if  any,  between  what 
plaintiff  could  have  earned  under  his  contract  at  the  contract  price  during 
the  time  the  contract  was  by  its  terms  to  continue,  and  what  he  has  earned 
and  could  earn  during  said  time  at  any  other  employment  which  he  could 
have  obtained  by  a  reasonable  effort  to  do  so.*^ 

James  A.  Mitchell  for  appellant:  James  C.  Sims,  W.  T.  Cox  ai^  Edward 
W.  Hines  for  appellee. 

Bambebobb.  BiiOoh  k.  Co.  v.  Bank  or  Tupxlo. 

Filed  October  11,   18'.)3.     Appeal  from  Louisville  Law  and   Equity   Court. 
Opinion  of  the  court  by  Judge  Barbnar,  afiBrming. 

1.  Bills  of  exchange — Xej^h'ji^ence  of  bank  in  demandin^^  payment  and  ^irim^  notice 
c/ disAonoy—Vi here  R  bill  of  exchange,  payable  on  Dec.  J5,  1888,  "fixed"'  (the 
effect  of  which  was  to  disallow  grace),  was  indorsed  to  a  bank  for  collection,  a 
demand  of  payment  by  the  bank  on  the  15th  of  December  was  sufficient  to  ex- 
onerate the  bank  from  the  charge  of  negligence  in  failing  to  present  the  bill 
for  payment,  although'the  officers  of  the  bank  when  they  made  the  demand 
supposed  that  the  acceptors  were  entitled  to^  three  days  of  grace,  there  be- 
ing no  evidence  that  they  agreed  to  wait  three  days  or  any  other  time. 

2.  Sime — The  bank's  relation  was  that  of  a  mere  collecting  agent,  and  the 
plaintiffs  who  drew  the  bill,  and  to  whose  order  it  was  made  payable,  mnst^ 
in  order  to  recover  of  the  bank,  not  only  show  negligence  on  its  part,    but 
must  show  loss  as  the  result  of  that  negligence. 

3.  Same — As  the  next  day  after  the  dishonor  of  the  paper  was  Sunday,  the 
bank  had  at  least  until  Monday  to  mail  notice  to  plaintiffs  of  the  dishonor, 
and  as  a  notice  mailed  on  that  day  would  not  have  reached  them  in  time  to 
have  enabled  them  to  sue  out  an  attachment  earlier  than  they  in  fact  did,, 
they  were  not  damaged  by  the  failure  of  the  bank  to  give  the  notice,  there 
being  no  intervening  parties  to  whom  they  had  the  right  to  look  upon  the 
failure  of  the  acceptors  to  pay  the  bill. 

W.  B.  Dixon  and  Humphrey  &,  Davie  for  appellants;  George  B.  Eastin  for 
appellee. 

Hbndkbson  Hominy  Mill  Co.  v.  Watkins,  Ac. 

Filed  October  11,  1893.     Appeal  from  Henderson   Circuit  Court.     Opinion 
of  the  court  by  Judge  Barbour,  affirming. 
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Instructions  to  jury — The  court  properly  refused  an  instraotion  to  the  jary 
'whi(sh  ureseuted  nn  issae  not  made  by  the  pleadinf^s. 

Yeamnn  (fc  Lockett  and  H.  F.  Tomer  for  appellants;  Montgomery  Mer- 
»ritt  for  appellees. 

FoOTE  V.  Millxb's  a,dm'b. 

filed  October  11,  1898.     Appeal  from  Breckinrid^^e  Circuit  Court.     Opinion 

of  the  court  by  Jadf^e  Barbour,  affirming. 

Applictition  of  payments—  A  debtor  has  the  right  to  direct  to  which  of  two  or 
tmore  demands  payments  made  by  him  shall  be  applied;  it  is,  however,  not 
jieceBgaiiy  that  this  direction  should  be  expressed  in  terms — it  may  be  in- 
ferred from  all  the  circumstances. 

Defendant  owed  plaintiff  two  notes,  secured  by  mortgage,  one  for  $1,010, 
•<fue  October  6,  1889,  and  one  for  $588.41,  due  November  6,  1889.  and  an 
•open  account'  for  about  $500.  On  October  6,  1889,  the  day  the  $1,010  note 
fell  doe,  he  sent  plaintiff  a  check  for  $1,000  in  a  letter  Held — That,  con- 
.-sidering  the  amount  and  the  time  it  was  sent,  the  fair  inference  is  that  it 
^as  to  be  applied  to  the  note  which  fell  due  at  that  time. 

Murray  &  Barnes  for  appellant. 

The  D.  B.  Baylebs  Stobe  Co.  v!  MgCabthy*8  asb'ee. 

(Filed  0<3tober  18,  1893.     Appeal   from   Kenton   Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

1.-  Evidence  as  to  transaction  tuith  decedent — A  stockholder  in  a  corporation 
can  not  testify  for  the  corporation  as  to  a  transaction  with  one  who  is  dead 
when  the  testimony  is  offered  to  be  given.  (From  this  Judge  Yost  dis* 
.-flents.) 

2.  Same — Ii»  this  action  by  a  corporation  against  an  assignee  for  the  ben- 
efit of  creditors,  the  defendant  having  testified  for  himself  as  to  acts  done, 
and  statements  made  by  the  assignor,  who  was  dead  when  the  testimony 
-was  given,  it  was  competent  for  a  stockholder  in  the  plaintiff  corporation, 
who  was  present' on  the  occasion  referred  to  by  defendant,  to  testify  in  re- 
•tjuttal  as  to  all  that  was  said  and  done  on  that  occasion. 

W.  H.  Mackoy  for  appellant;  Tarvin  «k  Hall  for  appellee. 

Jenkins  v.  Jenkins. 

Filed  October  18,  1893.     Appeal  from  Larue  Circuit  Court.     Opinion  of  the 
court  by  Judge  Yost,  reversing. 

Res  adjitdacata — In  an  action  for  divorce,  brought  by  the  husband  in  the 
Hardin  Circuit  Court,  the  wife  halving  waived  all  benefits  to  her  accruing 
from  a  former  judgment  of  the  Larue  Circuit  Court  concerning  the  cUv«itody 
-of  their  only  child,  and,  of  her  own  motion,  entered  anew  into  the  questiop 
of  the  custody  of  the  child  in  the  Hardin  Circuit  Court,  she  is  bonnd  by  the 
ilast  judgment,  although  the  judgment  of  the  Larue  Circuit  Court  would 
have  been  a  complete  bar  to  the  action  of  the  Hardin  Circuit  Court  in  the 
matter  if  it  had  been  relied  on  as  such. 

J.  P.  Hobson  and  I.  W.  Twyman  for  appellant;  W.  H.  Marriott  for  appel- 
lee. 

Ph(enix  Insubance  Co.  v.  Heavebin. 

Filed  October  18,  1893.     Appeal   from   Daviess  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  reversing.  , 

i.  Fire  insurance — Pleading — In  this  action  upon  a  policy  of  fire  insurance, 
by  the  terms  of  which  the  plaintiff's  property  was  insured  from  the  2d  day 
of  May,  1891,  to  the  2d  day  of  May,  1892,  as  the  only  averment  in  the  peti- 
tion as  to  the  time  the  property  was  burned  is  that  it  was  "on  the  —  day  of 
— .  1892,  and  while  the  said  policy  was  in  full  force  and  effect,"  the  petition 
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fails  to  state  a  oan^e  of  acti/>n,  as  tho  lo^s  may  have  occurred  after  the  2d 
day  of  May,  1893,  the  averment  that  '  the  policy  was  in  fall  force  and 
«ffecl''  beinfif  bnt  a  conclusion  of  the  pleader.  Therefore,  a  default  judgment 
for  plaintiff  must  be  reversed. 

2.  Motion  fornew  trial — The  provision  of  the  Civil  Code  requiring  motion 
for  new'trial  to  be  made  within  three  d^ys  after  judgment  applies  as  well 
to  default  judgments  as  to  judgments  rendered  upon  the  trial  of  the  issues. 
And  as  the  motion  for  a  new  trial  in  this  case  was  not  made  until  after  the 
expiration  of  three  days,  the  only  question  to  be  considered  is  whether  the' 
petition  states  a  cause  of  action.  '  * 

C.  S.  Walker  for  appellant;  Sweeney,  Ellis  &  Sweeney  for  appellee. 

BliACKBUBN,  Ac.  T.  KENTUCKY  CeNTBAL  R.  R.  Co. 

ft 

Filed  October  18,  1893.    Appeal  from  Clark  Ct>urt  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

Mista/^e  in  transmission  of  telegram — Measure  of  damages — Where  a  telegram 
offered  and  accepted  for  transmission  expresses  the  object  of  the  sender, 
and  by  negligence  in  transmitting  it  its  tenor  is  so  changed  that  it  fails  to  be 
the  communication  intended,  then  independent  of  any  contract  pr  valid 
regulation  affecting  the  measure  of  damages  the  company  in  liable  for 
«uch  injury  as  is  the  direct,  natural  and  necessary  consequence  of  defeating 
the  object  which  would  have  been  accomplished  by  the  delivery  of  ther  cor- 
rect message,  and  where  the  message  relates  to  a  proposed  trade,  if  the  gen- 
eral purpose  appears  on  the  face  of  the  message  it  is  not  necessary  in  order 
to  render  the  company  liable  for  the  loss  of  a  bargain  caused  by  its  negli- 
gence in  transmitting  the  message  that  the  company  should  be  apprised  of 
the  details  of  the  proposed  trade  or  its  extent. 

The  terms  of  the  sale  of  an  omnibus  and  horses  had  been  ageed  upon,  but 
the  consummation  of  the  trade  was  deferred  until  plaintiff,  the  seller,  could 
be  released  of  any  obligation  to  another  person  with  whom  he  had  been 
negotiating.  R.,  the  proposed  purchaser,  becoming  impatient,  wrote  to  D.- 
to  see  plaintiff  and  let  him  know  what  plaintiff*  would  do.  Plaintiff  had  D. 
to  write  out  a  telegram  to  R.,  which  he  delivered  to  defendant's  agent  for 
transmission.  This  was  the  telegram:  '^Blackburn  (plaintiff)  says  he  is  in 
"position  to  close  with  you."  In  the  telegram  as  delivered  to  R.  the  word 
''•impossible"  appeared  in  place  of  the  words  ''in  position."  R.,  concluding 
it  was  intended  to  end  negotiations,  made  other  arrangements,  and  the  trade 
with  plaintiff  was  never  con8umm'»ted.  Held — In  this  action  against  the 
telegraph  company  that  the  measure  of  damages  is  the  difference  between 
the  sum  plaintiff  was  to  receive  from  R.  for  the  omnibus  and  horses  and 
the  sum  for  which  he  afterward  sold  them,  that  being  shown  to  have  been 
their  maj^ket  value.  » 

I.  N.  Card  well  for  appellants;  Breckinridge  and  Shelby  for  appellee. 

PusEY  V.  N.  N.  <k  M.  V.  Co. 

Filed  October  18,  1893.     Appeal  from  Hardin  ^Circuit  Court.     Opinion  of 

the  court  by  Judge  Yost,  reversing. 

1.  Railroads — Agreement  as  to  fencing — Killing  of  stock  on  track — The  plaint- 
iff having  entered  into  a  contract  with  defendant  railroad  company  con- 
cerning the  fencing  of  the  company^s  right  of  way.  through  his  land,  by  tjse 
terms  of  which  the  company  agreed  to  furnish  a  certain  part  of  the  mate- 
rial for  the  fence,  and  plaintiff  agreed  to  construct  the  fence  as  soon  as  the 
materials  were  furnished  him,  in  consideratign  of  which  plaintiff  released 
the  company  "from  any  and  all  liability  it  may  incur  by  reason  of  the  kill- 
ing or  injuring  of  any  stock  by  the  trains  of  the  company,"  this  contract 
relieved  the  employes  of  tha  railroad  company  in  aharge  of  its  trains  from 
the  duty  of  keeping  a  lookout  for  stray  cattle  while  passing  plaintiff's  lands, 
but  the  company  was  still  bound  to  use  all  proper  means  to  avoid  injuring 
euch  cattle  after  they  were  discovered  to  be  in  a  perilous  position. 
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2.  Stiwt'--lt  was  the  dnty  of  the  plaintiflF  to  bnild  the  fence  within  a'  rea* 
flonable  time  after  he  had  notice  that  the  materials  which  the  company 
at^^reed  to  furnish  had  been  delivered,  and  if  he  failed  to  do  po  within  Rneh 
reasonable  time,  ar.d  his  stock  was  killed  after  such  reasonable  time  had 
passed,  the  company  owed  him  only  such  duty  as  it  would  have  owed  him  if 
the  fence  had  been  constructed,  but  that  duty  it  was  bound  to  perform,  and 
it  was  error  to  instruct  the  jury  that  in  such  a  state  of  case  the  law  was  for 
defendant  without  re(;ard  to  the  question  of  neglifi^ence. 

Hobson  &  O'Meara  for  appellant;  P.  H.  Darby,  Weed  8.  Chelf  and  John 
C.  Gates /or  appellee. 

Datis'  adm'b  y.  Mitchell,  &c. 

Filed  October  18,  1893.     Appeal  from  Montf^omery  Court  of  Common  Pleat* 

Opinion  of  the  court  by  Judffe  Yost,  reversing. 

Instruction  to  jury — The  court  erred  in  giving  to  the  jury  an  instruction 
based  upon  a  hypothesis  which  there  was  no  evidence  to  sustain. 

Wood  £  Day  for  appellant;  Z.  T.  Young  for  appellees. 
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MORRISON,  &c.  V.  GARROTT,  &e. 
(Filed  May  4,  1893— Not  to  be  reported.) 

1.  Sales  of  infantR'  real  estate— Summons— In  an  action  by  their  statutory 
{guardian  against  infants  under  the  a^e  of  fourteen  years  for  a  sale  of  their 
real  estate,  service  of  summon  on  the  infants  and  their  guardian  by  one  who 
iB  not  in  faot  a  deputy  sheriff,  although  he  signs  the  return  of  the  summon 
as  such,  and  who  was  interested  in  the  suit  and  a  parly  plaintiff  thereto,  is 
of  DO  effect  and  does  not  bring  the  infants  before  the  court. 

2.  Same— Where  the  action  for  the  Faie  of  the  land,  in  which  the  infants 
QOder  fourteen  jears  of  age  are  interested,  was  brought  in  1876  by  one  who  was 
their  statutory  guardian,  and  it  appears  that  summons  was  served  on  the  in- 
fants and  that  they  had  neither  father  nor  monther,  and  that  the  court  ap- 
pointed a  guardian  ad  litem  for  them,  who  filed  an  answer  in  the  usual 
form.  Section  81  of  the  CItII  Code  of  1861  applies  and  the  infants  are  before 
the  court,  although  a  copy  of  the  summons  was  not  served  on  their  statutory 
guardian  as  well  as  upon  them. 

8.  Same— Purchase  of  land  of  infants  at  judicial  sale  by  their  guardian— 
Ad  administrator  of  a  decedent,  who  was  the  statutory  guardian  of  deced- 
ent's infant  children,  instituted  suit  for  a  settlement  of  the  estate  and  a  sale 
of  decedent's  land.  At  the  sale  he  induced  one  of  the  children,  who  was  an 
adult,  to  purchase  it,  agreting  to  take  it  off  his  hands  in  case  the  purchaser 
oould  not  sell  it  at  a  proflt.  The  adult  child  could  not  sell  the  land  and  the 
guardian  paid  the  purchase  money  boDds,and  took  a  conveyance  ftrom  the  pur- 
chaser who  had  obtained  a  commissioner's  deed  therefor.  The  guardian 
kept  the  land  for  about  six  years  and  sold  it  at  a  profit.    Held— 

First.  The  indirect  purchase  at  the  judicial  sale  by  the  guardian  was  con- 
Btructively  fraudulent  as  to  his  infant  wards,  and  he  is  liable  to  them  for 
the  difference  between  what  he  paid  for  the  land  and  its  actual  value  at  the 
time  of  the  ^le. 

Second.  The  vendees  for  value  of  the  guardiau  had  do  notice  from  the  rec- 
ord of  the  constructively  fraudulent  action  of  their  vendee,  and  are  entitled 
to  be  protected  as  innocent  purchasers  for  value  against  the  claim  of  the 
wards. 

vol.  15  -20 
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J.  I.  Landes,  A.  H.  Clark  and  W.  W.  Clark  or  appellants. 
Petree  &  Downer  for  appellees. 
Appeal  from  Christian  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

In  February,  1891,  appellant,  V.  H.  Morrison,  brou(<ht  suit 
against  the  appnllees,  alleging  that  appellee  Garrott  had  been 
appointed  administrator  of  her  mother's  estate  in  1876,  and  also 
guardian  for  her  infant  children,  and  that  in  tliese  capacities  be 
had  filed  a  petition  in  the  Christian  Circuit  Court,  and  by  pro- 
ceedings had  theein  had  procured  a  judgment  for  the  sale  of  all 
the  real  estate  of  her  mother. 

She  alleges  tiiat  the  land  was  sold  for  greatly  less  than  its 
value;  that  the  guardian  had  become  the  purchaser,  and  had 
since  sold  the  land  to  the  appellees;  that  she  was  never  legally 
summoned  in  that  action  or  brought  before  the  court,  and  that 
the  sale  was,  therefore,  void.  She  asked  that  the  old  action  be 
reinstated  on  the  docket;  that  the  sale  had  therein  be  set  aside 
as  fraudulen  and  void,  and  that  a  sale  be  made  only  of  so  much 
of  the  land  as  might  be  necessary  to  pay  the  debts  of  the  estate. 

Tin?  judgment  in  the  old  case,  which  was  rendered  in  March. 
1S77,  recites  that  it  was  "heard  upon  the  petition,  answer  of  the 
guardian  ad  litem  and  attorneys  for  thcunfant  defendants,  answer 
of  the  defendant,  Alvin  Morrison,  commissioner's  report,  proof, 
exhibits,  etc.,  and  it  appearing  that  in  order  to  pay  the  debts  of 
the  estattj  of  Mrs.  M.  K.  Morrison,  a  sale  of  a  portion  of  the  real 
estate  belonging  to  the  estate  of  M.  E.  Morrison  is  necessary,  and 
that  the  balance,  or  even  the  estate  as  it  nuw  is,  is  not  suscep- 
tible of  division  between  the  children  and  heirs  of  said  M.  E. 
Morrison  without  greatly  impairing  the  value  of  said  real  estate, 
and  it  further  appearing  from  the  proof  that  a  sale  of  the  whole 
of  the  real  estate  mentioned  and  described  in  the  title  papers 
filed  herein  will  benefit  said  infant  defendants,  Mattie  B.Leavell, 
Lizzie  P.  Morrison  and  V.  H.  Morrison,  etc.,  it  is,  therefore, 
adjudged,"  etc. 

We  quote  this  to  sliow  that  the  action  of  the  court  was  delib- 
erate and  after  full  consideration. 

The  irregularities  dei)onded  on  to  vacate  the  former  judgment 
are,  first,  that  the  court  had  no  jurisdiction  of  the  person  of  the 
infant  defendant,  V.  H.  Morrison. 

It  appears  from  the  record  that  the  suit  was  instituted  by  Gar- 
rott, as  administrator  of  Mrs.  Morrison,  and  also  as  statutory 
guardian  for  the  infants. 

C  \V.  Morrison,  husband  of  the  oldest  daughter  of  the  intes- 
tate, and  S.  A.  Leavel,  the  adult  brother  of  the  infants,  united 
with  him  as  plaintiffs.  All  the  heirs,  and  some  if  not  all  the 
creditors,  were  made  defendants  and  served  with  process.  The 
petition  disclosed  the  ages  of  the  infants.  The  summons  is  re- 
turned: ''Executed  14th  of  August,  1876,  on  Lizzie  P.  Morrison,  V, 
H.  Morrison,  Mattie  B.  Leavell,  *  *  *  by  delivering  to  the 
first  three  named  a  copy  of  this  summons. 

''Singed:  POLK  CANSLER,  S.  C.  C. 

"By  D.  A.  MEANS,  D.  S.^' 

Section  81  of  the  Civil  Code  of  1851,  in  force  when  this  action 
was  brought,  provided  as  follows:  "Where  the  defendant  is  an 
infant  under  the  age  of  fourteen  years,  the  service  must  be  upon 
him  and  upon  his  father  or  guardian;  or,  if  neither  of  these  can 
be  found,  then  upon  his  mother,  or  any  white  person  having  the 
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care  or  control  of  the  infant,  or  with  whom  he  lives.  Where  the 
infant  is  over  fourteen  years  of  age<  service  on  him  shall  be 
sufficient." 

The  appellant  was  an  •infant  under  fourteen  and  had  neither 
father  nor  mother.  The  process  was  served  on  her,  though  not 
on  her  guardian.  He,  however,  was  the  plaintiff  in  the  action, 
«nd  sought  a  sale,  alleged  to  be  for  the  advantage  of  his  ward. 
At  the  term  of  court  following  this  service  the  court  appointed  a 
guardian  ad  litem  for  the  infants,  who  filed  nn  answer  in  the 
usual  form.  In  February,  1877,  the  present  Code  having  gone  into 
■effect,  another  summons  issued  against  ** Lizzie  P.  and  V.  H. 
Morrison,  infants  under  fourteen  years,"  and  this  was  executed 
"^^by  giving  to  each  a  copy  thereof,  and  also  by  g,iving  W.  W. 
OaiTott,  their  guardian,  a  copy,  the  said  children  having  no 
mother  or  father  living,  and  also  by  giving  a  copy  to  Wm.  Payne 
»nd  Wm.  Harrison,  having  charge  of  said  T.  P.  and  V.  H.  Har- 
rison. 

**Signed:  B.  F.  ROGERS,  S.  C.  C. 

*'By  C.  W.  MORRISON,  D.  S." 

The  service  is  assailed  on  the  ground  that  Morrison  was  a  party 
plaintiff,  and,  moreover,  that  he  was  not,  in  fact,  an  authorized 
deputy. 

It  being  a  fact  that  Morrison  was  one  of  the  plaintiffs  and  was 
not,  in  fact,  a  deputy  under  Rogers,  we  are  disposed  to  think 
that  the  service  is  of  no  effect.  But  we  think  otherwise  of  the 
first  service.  As  was  said  of  a  sonjewhat  similar  case  (Cheatham, 
Ac.  V.  Whitman,  86  Ky.,  614),  "undoubtedlj'  the  object  of  this 
provision  was  to  bring  notice  to  one  who  would  naturally  feel 
enough  interest  in  the  infant  to  see  thp.t  his  rights  were  pro- 
tected.    The  purpose  of  a  summons  is  to  give  notice." 

In  this  case  the  infants  had  no  father  or  mother.  Their  stat- 
utory guardian  was  a  i^arty  plaintiff  and  had  notice.  Even  the 
present  Code,  section  52  (see  amendment  of  January  16,  1882), 
which  was  enacted  for  the  still  better  protection  of  infants,  pro- 
vides that  if  the  infant's  father,  guardian  or  mother,  or  person 
having  him  in  charge,  is  a  plaintiff,  or  all  of  them  are  plaintiffs, 
the  summons  shall  be  served  on  a  guardian  ad  litem  to  be  ap- 
pointed by  the  clerk.  Here  the  infants  were  served  with  process 
and  were  represented  by  a  guardian  ad  litem.  Their  statutory 
guardian  also  had  notice  a:id  we  think  they  were  properly  before 
the  court. 

Secondly,  it  is  contended  that  W.  W.  Garrott,  the  administra- 
tor and  guardian,  and  who  was  also  the  special  commissioner  to 
8eH  the  lands,  was,  in  fact,  the  purchaser,  and  that  on  that 
account  he  got  no  title  and  could  convey  none  to  his  suosequent 
vendees,  the  other  appellees  herein. 

It  appears  that  on  the  day  of  sale,  it  being  the  second  effort  of 
Oarrott  to  sell  the  lands,  and  perhaps  while  it  was  being  cried 
Ht  about  $23  per  acre,  Garrott  went  to  one  Elliott  and  told  him 
to  bay  the  land  if  he  wanted  it,  and  said  something  to  him  about 
protecting  the  estate  and  not  letting  the  land  go  too  low.  Elliott 
didn't  want  it,  but  at  Garrott's  instance  and  request  ran  it  up  to 
^25  per  acre,  when  it  was  knocked  off.  Garrott  then  got  Leavel, 
one  of  the  heirs  and  a  plaintiff  in  tlie  action,  and  the  adult 
brother  of  the  infants,  to  take  the  land  and  execute  bond  for  it, 
witli  the  agreement  that  he  was  to  sell  it  privately  for  anj'  sum 
he  could  over  the  bid,  and  give  the  estate  the  benefit  of  the 
sale,  and  if  no  advance  could  be  obtained  Garrott  agreed  to  take 
it  off  bis  hands  and  pay  his  bonds.  Efforts  in  good  faith  were 
made  by  Leavel  and  Garrott  to  sell  but  without  success.  Leavel, 
not  being  able  to  pay  off  the  bonds,  conveyed   the  lands  to  Gar- 
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rott,  he  having  first  obtained  a  deed  from  the  court  throagh  Oar«^ 
rott  as  comimssioner. 

The  latter  kept  the  lands  some  six  years  or  more,  having  mate- 
rially improved  them  by  the  erection  of,  a  new  dwelling  house^ 
barn,  fencing,  etc.,  when  he  sold  and  conveyed  them  to  the  ap- 
pellees. 

It  is  evident  that  there  is  nothing  appearing  of  record  to  put  the- 
vendees  of  Garrott  on  inquiry  affecting  the  title  to  this  land,  eveoi 
if  it  be  conceded  that  Garrottes  conduct  can  not  be  legally  ap- 
proved. The  judgment  and  all  the  proceedings  were  regular,  and 
these  vendees  must  be  held  to  be  protected  as  innocent  purchas- 
ers. 

The  learned  chancellor  below,  however,  was  of  opinion  that  Gar- 
rott's  purchase  or  arrangement  by  which  he  secured  the  title  'waa 
constructively  fraudulent  and  held  him  liable  to  the  appellants 
V.  H.  Morrison,  for  the  difference— or  her  share  of  it— betweea 
the  amount  of  the  Elliott  bid,  and  at  which  he  (Garrott)  finally 
got  the  land  and  the  actual  value  of  it  at  the  time  of  the  sale  as: 
ascertained  b3'  the  proof.  This  finding,  we  think,  was  correct*. 
As  to  the  other  appellants  it  was  properly  held  by  the  chancellor- 
that  by  their  acts  and  acquiescence  they  had  ratified  the  title  and 
conduct  of  Garrott  and  were  not  entitled  to  "^ny  judgment  against; 
him. 

The  judgment  of  the  low^er  court  is  afflimed. 


DAVIS,  &c.  V.  MEAUX,  &c. 

(Filed  May  6,1892— Not  to  be  reported.) 

Marriage  of  slaves— Evidenoe— The  prepooderance  of  the  evideooe  8how& 
that  the  appellant's  purentn,  who  were  slaves,  were  married  in  accordaiio& 
with  the  customary  matrimoDial  rites  among  slaves;  that  they  lived  together- 
as  man  and  wife,  and  that  appellant  was  a  child  of  the  marriage  and  wasaK 
ways  roeognized  and  helped  by  hfr  father  as  his  child;  therefore,  she  is  en- 
titled to  inherit  his  estate  as  his  legitimate  child. 

E.  H.  Gaither  for  appellants. 

Nat  Gaither  &  Card  well,  P.  B.  Thompson,  sr.,  and  C.  A.  Har- 
din, sr.,  for  appellees. 

Appeal  form  Mercer  Circuit  ('ourt. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant,  America  Davis,  «j]aims  the  property  in  contro- 
versy as  the  legitimate  child  of  Austin  Rowan.  Her  legitimacy 
is  denied,  and  that  issue  is  to  bf*  tried.  Did  Austin  Rowan  marry^ 
Sophia  Bledsoe,  and  was  America  Davis  born  within  that  wed- 
lock? 

Austin  Rowan  and  Sophia  were  both  slaves.  Were  they  mar* 
ried  according  to  the  customary  marriage  among  slaves?  If  so^ 
the  appellant  having  been  born  within  that  wedlock  is  legitimate, 
and  is  entitled  to  the  property. 

The  evidence  by  eye  witnesses  is  that  Austin  and  Sophia  were- 
married  in  accordance  with  the  customary  marriages  among^ 
slaves,  and  lived  together  as  man  and  wife,  and  that  the  appel- 
lant was  the  fruit  of  that  marriage,  and  some  time  ater  her  birtb 
Austin  abandoned  her  mother,  but  always  recognized  and  helped, 
the  appellant  as  his  child. 

The  foregoing  facts  are  estalbished  without  contradiction  by  A^ 
Davis,  Eliza  Bledsoe,  Lewis   King,  Lot   Fry  and   George   Davis^ 
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*Thomas  Kyle,  the  son  of  the  master  of  Austin,  says  that  Austin 
Silways  recognized  the  appellant  as  hin  child,  but  he  never  heard 
that  Austin  was  inarired  to  Sophia.  His  testimony  does  not  con- 
liradict  the  witnesses  just  mentioned,  nor  does  the  evidence  of  the 
t)ther  witnesses  for  the  appellees  contradict  them  as  to  the  fact 
t)f  marriage  cohabitation  and  the  birth  of  appellant  within  wed- 
lock. The  fact  that  one  of  the  witnesses  for  the  appellant  testi- 
tles  that  he  is  117  years  old  and  does  not  alfec-t  his  credibility  as 
to  the  facts  that  he  details.  Nor  does  the  discrepancy  of  the 
t)ther  witnesses  as  to  dates  affect  their  credibility;  for  it  is  to  be 
remembered  that  tliey  are  old  slaves,  who  knew  but  litUe  about 
<iates,  time  or  numbers,  but  who  can  remember  events  with  ac- 
'curacy. 

The  judgment  is  reversed,  with  directions  to  render  judgment 
for  the  appellant. - 


HOWARD,  &c.  V.  SINGLETON,  &c. 
(Filed  May  9,  1898.) 

1.  Sales  of  infants'  real  estate— SnmiuoDs-- A  i^nardian  may  Institute  an 
motion  against  his  infant  wards,  who  are  under  the  age  of  fourteen  years, 
tor  the  sale  of  their  real  estate,  where  the  share  of  each  is  worth  less  than 
9100,  and  obtain  a  valid  judgment  and  order  of  sale  without  the  service  of 
summons  on  the  infants,  a  guardian  ad  lit«m  being  appointed  for  them  and 
-answering  for  them,  and  a  bond  belniir  executed  by  the  guardian  to  protect 
their  rights.     (ClTil  Code,  section  400.) 

2.  Same— Amended  petition— Although  a  summons  on  an  original  petltloD 
tor  the  sale  of  a  farm  of  Infants  under  the  age  of  fourteen  years  Is  properly 
«erved  on  the  infants  and  their  guardian,  it  is  necessary  that  summon  be  al- 
«o  served  on  the  infants  and  their  guardian  upon  the  filing  of  an  amended 
petition  asking  for  the  sale  of  a  town  lot  of  the  infants,  the  sale  of  the  lot 
not  having  been  prayed  for  in  the  original  petition.  The  proper  service  of 
the  summons  on  the  original  petition  without  the  service  of  summon  on  the 
•amended  petition, does  not  bring  the  infants  before  the  court  as  to  the  amend- 
ment so  as  to  authorize  an  order  of  sale  of  the  town  lot. 

8.  Ejectment— Burden  of  proof— Where  plaintiffs  allege  In  1892  that  H. 
"Owned  and  was  In  possession  of  a  certain  lot  at  bis  death  in  18f)9,  and  that 
they  are  his  heirs  at  law,  and  the  owners  and  entitled  to  the  immediate  pos- 
session of  said  lot.  recovery  of  which  Is  prayed  for,  the  burden  of  proof  is 
upon  them  to  establish  their  right,  although  the  defendants  in  their  answer 
•«amit  the  ownership  and  possession  of  H.  in  1869,  and  that  plaintiffs  are  his 
lieirs. 

John  T.  Hays,  J.  Smith  Hays  and  Enott  &  Edelin  for  appel- 
lant. 

Wm.  Lindsay  and  James  D.  Black  for  appellees. 

Appeal  from  Knox  Court  of  Common  Pleas. 

.    Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellants,  as  the  only  heirs  at  law  of  John  Higgins,  who 
'died  in  1869,  the  owner  of  a  lot  of  ground  in  Barbourville,  Ky., 
^brought  this  suit  against  the  appellees  for  its  recovery. 

In  the  first  paragarph  of  their  petition  they  set  up  their  heir- 
ship, the  seizin  and  ownership  of  their  ancestor  and  the  descrip- 
tion of  the  premises. 

In  the  second  they  allege  ownership  and  right  of  immediate 
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possession,  and  aver  that  the  defendants  are  In  the  wrongful  pos^ 
session,  to  their  damage,  etc. 

The  answer  of  each  of  the  defendants  denies  every  allegation 
of  tlie  petition,  save  that  of  the  ownership  of  John  Higgins  in 
1869  and  the  heirship  of  the  plaintiffs,  and  sets  up  the  particular 
part  claimed  by  each  defendant. 

For  this  reason  it  is  contended  by  the  appellants  that  the  bur- 
den of  proof  was  thrown  on  the  defendants;  that  having  admitteci 
the  facts  from  which  the  law  infers  ownership,  they  could  not 
then  merely  deny  the  ownership. 

If  the  only  issue  in  an  action  of  ejectment  were  one  of  abstract 
title,  there  might  be  something  in  this  contention,  but  even  then 
the  legal  seizin  of  Higgins  in  1869  and  the  consequent  lawful  entry 
and  possession  of  the  heirs  at  that  time  are  not  conclusive  evi- 
dences of  ownership  and  right  of  possession  in  the  heirs  in  ApriU 
1892,  when  the  suit  was  brought.  Suppose  Higgins — still  living  in 
1892 — had  sued,  merely  setting  up  his  title  and  rightful  possession 
in  1869,  would  the  admission  by  the  defendants  of  such  facts  con- 
clude the  question  of  ownership  and  right  of  possession  some 
thirty  years  later. 

The  plaintiffs  must  show  a  right  of  entry  in  themselves  and  & 
legal  estate  in  the  premises  existing  in  them  at  the  time  the  suit 
was  commenced.  The  legal  right  to  the  possession  was  between 
the  parties  at  the  time  of  the  institution  of  tlie  action  was  the 
issue  in  the  case.  We  do  not  thinly  that  the  pleas  of  the  defend- 
ants changed  the  general  and  well-established  rule  that  the  bur- 
den was  on  the  plaintiffs.  In  discharging  that  burden  it  waft 
developed  that  the  appellants  had  been  divested  of  the  title  in 
question  by  a  commissioner's  deed  in  an  action  in  the  Knox 
Circuit  Court,  brought  in  March,  1877,  by  one  Lelitia  Cain,  guar- 
dian of  the  appellants,  for  the  sale  of  the  property  and  reinvest- 
ment of  the  proceeds. 

It  is  contended  by  the  appellants  that  the  record  of  this  old 
suit,  as  exhibited  by  them  in  proof,  shows  the  judgment  of  sale 
to  be  void  as  to  the  appellants,  who  were  tlien  infants  under 
fourteen  years  of  age,  for  the  reason  that  while  they  were  sum- 
moned on  the  original  petition  and  a  guardian  ad  litem  was  ap- 
pointed, yet  on  the  amended  petition,  which  for  the  first  time- 
sought  a  sale  of  the  lot  now  in  contest,  they  were  not  summoned 
and  no  guardian  ad  litem  was  appointed  for  them,  nor  was  any 
answer  filed  for  them. 

The  appellees  insist  that  the  service  of  process  on  the  original 

f petition  and  the  appearance  of  the  infants  by  their  guardian  ad 
item  were  sufficient  to  properly  bring  them  liefore  the  court,  but 
it  will  be  observed  that  the  petition  only  sought  a  sale  of  a  farm 
in  the  county  and  not  tlje  lot  in  the  town,  and  it  is  clear  that 
they  were  not  before  the  court  as  defendants,  and  if  the  action 
was  such  a  one  as  required  them  to  be  made  defendants,  and  sa 
brought  before  the  court,  the  judgment  of  sale  was  void. 

But  this  old  suit  was  brought  under  section  490  of  the  Code  by 
the  statutory  guardian  of  the  infants  in  a  case  where  the  share 
of  each  owner  was  less  than  $100. 

This  section  provides  ''that  a  vested   interest  in  leal  property, 
jointly  owned  by  two  or  more  persons,  may   be  sold  by  order  of 
a  court  of  equity  in  an  action  brought  by  either  of  tliem,  though 
the  plaintiff  or  defendant  be  of  unsound  mind  or  an  infant,  if  the 
share  of  each  owner  be  worth  less  than  $100.'' 

The  proper  allegations  were  set  up  in  the  amended  petition  a& 
to  the  ownership  and  value  of  the  lot  in  contest.     The  report  of 
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the  commissioner  was  made,  showing  the  necessary  facts,  and  a 
bond  executed  fully  protecting  the  right  of  the  infants,  the  ap- 
pellants here. 

The  judgment  of  the  court  directing  a  sale  recites  these  facts, 
and  we  perceive  no  irregular! ly  in  the  proceedings,  certainly 
nothing  rendering  the  juderment  void. 

Construing  section  490,  it  was  held,  in  Shelby,  &c.  v.  Harrison, 
jr.,  Ac  **that  the  guardian  may  unquestionably  bring  an  action 
for  his  ward,  and  upon  the  conditions  therein  prescribed  obtain 
an  order  of  court  for  a  sale  of  the  joint  property  without  malting 
the  ward  a  defendant.''  And.  although  the  appellants  were 
named  as  defendants  in  the  old  suit,  and  not  served  with  pro- 
cess on  the  amended  petition,  yet  they  were  fully  represented 
in  the  action  by  their  guardian  who  brought  the  action,  and  who 
was  also  their  mother. 

The  evidence  introduced  showed  a  complete  divestiture  of  title 
so  far  as  the  appellants  were  concerned,  and  established  .the 
ownership  and  right  or  possession  in  the  appellees. 

The  peremptory  instruction  to  the  jury  to  find  for  the  defend- 
ants was  proper,  and  the  judgment  is  affirmed. 


KELLY  v.  SHELBY  RAILROAD  CO.,  &c. 
(Filed  May  13,  18&3— Not  to  be  reported.) 

Master  and  servant— Concealment  of  dan^c^r  from  flervant— Peremptory 
Instruction  -AppeHant  alleged  that  appellen  employed  blm  and  others  to  lay 
its  track  aorosfi  a  certain  street,  concealing  from  hiim  the  fact  that  one  L. 
bad  men  employed  to  make  a  bosille  attack  upon  appellee's  bands  should 
they  attempt  to  lay  said  track;  that  he  was  so  assailed  while  laying  said 
track  by  the  hands  of  L.  and  was  seriously  injured,  etc.  The  evidence,  with- 
out contradiction,  shows  that  the  appellee  diil  not  know  and  had  no  reason 
to  believe  that  the  hands  of  L.  would  make  any  such  assault;  therefore,  a 
peremptory  instruction  for  the  defendant  was  proper. 

S.  B.  Kirby  and  Gardner  &  Moxley  for  appellant. 

T.  L.  Burnett,  B.  F.  Buckner  and  O'Neal,  Pheli)s  &  Pryoi  for 
appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  alleges  as  cause  of  action  that  the  appellee  em- 
ployed him  as  a  hand  to  help  lay  a  railroad  track  across  Preston 
street,  Louisville,  Ky. ;  that  the  appelllee  knew  or  had  reason  to 
believe  that  the  work  was  unusuallv  hazardous,  consisting  in  the 
fact  that  Dennis  Tiong  &  Co.  had  hands  employed  to  make  a 
hostile  attack  on  thd  appellee's  hands  in  case  they  attempted  to 
do  said  work,  and  that  appellant  did  not  know  the  threatened 
attack;  nor  did  the  appellee  inform  him  of  it;  that  said  attack 
was  made  by  said  hands  and  appellant  was  wounded  by  them. 
The  appellee,  amon^  other  defenses,  denied  that  it  knew  of  or 
had  apy  reason  to  believe  that  Dennis  Long  &  Co.  proposed  an 
attack  upon  Its  hartds.  The  court,  upon  the  conclusion  of  appel- 
lant's evidence,  nonsuitd  him.     He  has  appealed. 

Mr.  Krleger,  witness  for  the  appellant,  who  was  appellee's 
president  and  ordered  the  said  work  done,  testifies  that  he  had 
no  knowledge  or  reason   whatever  to  believe  that  the  hands  of 
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Denis  Lonjj  &  Co.  contemplated  an  attack  upon  the  appellee's 
bands.  This  is  all  the  evidence  upon  the  subject  of  knowledge 
or  belief,  except  the  inference,  if  unexplained,  that  might  be 
drawn  that  appellee  had  knowledge  or  belief  that  injury  was 
intended,  from  the  fact  that  appellee  employed  two  policemen  to 
accompany  the  hands.  But  Mr.  Krelger  explains  w^hy  they  were 
thus  employed.  He  says  that  he  apprehended  that  the  Louis- 
ville &  Nashv  lie  Railroad  Co.  might  attempt  to  get  possession 
of  their  right  of  waj'  flist,  and  ho  sent  the  policemen  with  the 
hands  in  order  to  protect  its  rights  and  its  hands. 

But  the  Louisville  &  Nashville  Railroad  Co.  mode  no  effort  in 
that  direction,  and  he  did  not  know  of  any  contemplated  attack 
upon  the  hands  by  Dennis  Long  <fe  Co.  or  their  hands.  There  is 
no  evidence  that  contradicts  this  evidence.  On  the  contrary  it 
is  corroborated;  for  the  written  order  under  which  the  work  was 
ordered  tells  Mr.  Doyle,  the  foreman,  to  lay  the  track  ** across 
Preston  street.'*  The  appellee  had  a  right  of  way  across  said 
street.  Now  the  hands  of  Dennis  Long  &  Co.  did  not  molest  nor 
attempt  to  molest  appellee's  hands  while  they  were  laying  the 
track  across  Preston  street;  it  was  only  when  they  commenced 
laying  the  track  on  the  land  of  Dennis  Long  &  Co.,  or  when  such 
seemed  to  be  their  purpose,  that  the  hands  of  Dennis  Long  &  Co. 
made  the  attack,  thus  showing  that  had  the  work  been  confined  to 
laying  a  track  on  Preston  street,  no  attack  would  have  been 
made,  or  was  any  contemplated. 

The  Judgment  is  affirmed. 


McFATRlDGE,  &c.  v.  HOLTZCLAW,  &c. 
(Filed  May  16,  1893.) 

Construction  of  will— Distr1l«utlon  per  capita— A  devise  of  an  estate  to  sev- 
eral persni  s  <»r  tlm  childivn  of  SHVpral  persons,  "to  lie  equally  divided  among 
theiu,'*  ivtiuiri  K  n  per  capita  divi^ion  and  not  a  division  per  stirpes. 

A  devise  of  ihe  remainder  of  an  estate  to  be  equally  divided  petween  the 
heirs  of  testator's  brotliers  and  sihters,  share  and  share  alike,  as  thoufrh  the 
brothers  and  sisters  were  liviniz,  means  that  the  remainder  must  be  dividend 
per  capital  beiwtn  n  thi*  children  of  the  brothers  and  sisters. 

PoFton  &  Jacobs  and  Gait  her  &  Vanarsdall  for  appellants. 

Phil.  R.  Thompson,  sr.,  for  appellees. 

Appeal  from  Morcer  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

By  the  last  will  of  S.  S.  McFatridge  he  willed  his  estate  to  his 
wife  for  life.  He  willed  the  lemainder  interest  in  his  estate  as 
follows:  •* After  the  death  of  my  wife  I  wish  my  property  dis- 
posed of  and  equally  divided  between  the  heirs  of  my  brothers 
and  sisters,  share  and  share  alike,  as  though  my  brothers  and 
sisters  were  living." 

The  testator  had  no  children,  and  at  the  time  of  bis  death  and 
the  publication  of  his  will  his  two  brothers,  William  and  Harvey 
McFatridge,  and  his  sister,  Mrs.  Holtzclaw,  were  living.  One 
brother  had  four  children,  one  had  two  and  the  sister  bad  one. 
The  widow  of  the  testator  having  died,  the  question  is,  how  do 
the  children  of  the  brothers  and  sister  take,  per  cai^its  or  per 
stirpes? 
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In  the  case  of  Purnell  v.  Culbertson,  12  Bush,  — ;  Jarman  on 
^Vills  and  other  authorities  are  quoted  as  establishing  the  follow- 
ing propositions:  ** Where  the  gift  is  to  the  children  of  two  or 
more. persons,  the  division  must  be  per  capita  and  not  per  stirpes; 
«s  the  devise  is  to  testator^s  brother  A.  and  the  ehildren  of  his 
brother  B.,  then  B/s  children  each  get  as  much  as  A.;  and 
where  the  testator  gave  two  shares  of  his  estate  to  the  children 
t)f  his  sons  A.  and  B.,  to  be  equally  divided  between  them,  it 
was  held  that  each  of  said  family  of  children  tool?  per  capita 
Hnd  not  per  stirpes.  The  words  'to  be  equally  divided'  in  a  will 
means  a  division  per  capita  and  not  per  stirpes,  whether  the 
devisees  be  children  and  grandchildren,  brothers  or  sisters, 
nephew  or  nieces,  or  strangers  in  blood  to  the  testator/' 

According  to  said  ease  there  can  be  no  doubt  that  the  words 
^'equally  divided  between  the  heirs  of  my  brothers  and  sisters, 
share  and  share  alilte, "  taken  alone  mean  that  the  devisees  take 
per  capita  and  not  per  stirpes.  But  the  words  **as  though  my 
brothers  and  sisters  were  living*'  are  added.  So  the  question  is, 
ilo  said  words  change  the  meaning  of  the  preceding  words  so  as 
to  make  thtj  children  take  per  stirpes  and  not  per  capita?  As 
said,  the  preceding  words,  considered  without  reference  to  the 
latier  words,  clearly  and  unequivocally  mean  that  the  children 
of  the  brothers  and  sisters  take  per  c-vpita  and  not  per  stirpes 
because  they  take  equally  from  the  testator  and  not  as  the  rppre- 
Bentatives  of  their  parents.  Tlieyare  named  as  children  (heirs)  of 
the  testator's  brothers  and  sisters  as  descriptive  only  of  the  class 
t)f  persons  that  are  to  take.  And  he  clause  **as  though  my 
brothers  and  sisters  were  living,"  if  it  has  any  significance  what- 
■ever,  it  is  certainly  not  that  of  limiting  tlie  right  of  the  children 
to  take  per  stirpes  as  the  representatives  of  their  parents.  They 
were  not  only  living  at  the  date  of  the  will  but  at  the  date  of  its 
publication; "and  the  reference  to  the  devisees  as  the  children 
(heirs)  was  descriptive  only  of  the  persons  that  were  to  take  the 
tjstate;  and  if  any  meaning  is  to  be  given  to  the  clause  last 
quoted,  it  seems  it  was  intended  to  emphasize  the  fact  that  tlie 
children  were  to  take  per  capita;  for  if  the  testator's  brothers 
Bnd  sisters  had  been  made  the  objects  of  his  bounty,  nothing  in 
the  will  to  the  contrary,  they  would  have  taken  per  capita  and 
Bhare  and  share  alike.  And  their  children  were  to '*sharo  and 
share  alike"  the  same  as  their  parents  would  if  living  and  taking 
equal  portions.  This  construction  gives  effect  to  botli  clauses  of 
the  provision  quoted,  but  the  construction  placed  upon  the  pro- 
vision by  the  fower  court  destroys  the  first  clause,  giving  the 
devisees  equal  portions  of  the  estate  and  makes  tliem  take  per 
stirpes  as  the  representative  of  their  parents. 

The  judgment  is  reversed  and  case  is  remanded,  with  directions 
to  enter  judgment  in  accordance  with  this  opinion. 


BOABD  OF  TRUSTEES  OF   ELIZABETHTOWN    v.    CHESA- 
PEAKE, OHIO  &  SOUTHWESTERN  R/VILROAD  CO.,  &c. 

(Filed  May  28,  1898.) 

1.  SnbsoripUon  to  capital  stook  of  railroad  upon  coDdition— ShIo  of  rail- 
toad— The  town  of  £.,  in  1867,  suhsoribed  $75,000  to  the  capital  sto<k  of  the 
B.  &  P.  Railroad  Co.,  upon  oonditioD  of  the  road  hein^  construoied,  and 
«]ao  that  the  oompaDy  build  maohine  phops  in  E..  and  if  it  fnlled  to  do  so, 
the  aabfloriptioD  to  be  void.    The  subscription  was  made  and  the  conditiocs 
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complied  with.  In  1874  the  E.  &  P.  road  was  8o]d  by  order  of  oourt  for  debt» 
and  the  purchasers  werA  incorporated  aa  the  P.  &  K.  R.  R.  Go.  The  latter 
company  sold  the  road  f^i  the  C,  O.  &  S.  W.  R.  R.  Co.,  which  had  heen 
daly  incorporated  and  authorized  to  make  the  pnrchase.  The  latter  com- 
pany having  removed  the  machine  shops  from  E.  to  another  town,  the  town 
of  E.  Rpe1<R  to  recover  damses  for  the  alletred  violation  of  the  contract  con- 
tained In  the  terms  of  its  subscription.    Held— 

First.  The  town  of  E.  did  not  become  a  cwditor  of  the  E.  &  P.  R.  R.  Co. 
by  making  the  subsoripton;  it  was  only  a  stockholder  and  did  not,  by  con- 
tract or  otherwise,  acquire  or  hold  any  lien  on  the  property  of  the  E.  &  P. 
road  to  secure  the  performance  of  the  conditions  upon  which  the  subscription 
was  made. 

Second.  Even  if  E.  held  any  lien  on  the  property  of  the  railroad  to  secure 
performance  of  the  conditions  of  its  subscription,  it  waived  its  right  thereta 
by  failins  to  assert  it  in  the  suit  broufrbt  for  the  sale  of  the  road  for  debt  in 
1874. 

Third.  The  sonstnictlon  of  the  road  and  the  building  of  the  niacbine  shopa 
in  E.  was  a  literal  compliance  with  the  conditions  upon  which  the  subscrip- 
tion was  made.  Notbing  in  tlie  contract  required  the  company  to  forever 
maintain  shops  at  E.,  regardless  of  the  public  convenience  and  necessity. 

Fourth.  The  appellee  was  a  bona  flde  purohaser  of  the  road  for  value,  and 
holds  it  as  sneh  free  from  the  claims  of  all  creditors  of  the  E.  &  P.  road. 

2.  Same— Fnilure  to  o|)erate  road— Alihoufth  one  section  of  the  net  enacted 
in  1883.  authorizing  the  appellee  to  (tcguire  the  P.  &  E.  mad,  prohibited  it 
from  dlscnitinuing  the  operation  of  trains  between  E.  &  P.,  the  town  of  E. 
did  not.  i>y  virtue  of  ics  su^isoription,  anqulre  a  right  to  maintain  an  action 
against  aiipellee  fur  a  violation  of  this  section  of  said  act.  Such  action  can 
be  maintaint'd  only  by  the  Common wea I tii. 

H.  T.  Kendall,  S.  II.  Bush,  J.  H.  Vanmeter  and  W.  P.  D.  Bush 
for  appellant. 

P.  H.  Darby  and  Holmes  Cummins  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Lewis. 

In  1867  the  Elizabethtown  &  Pad\icali  Railroad  Company  was 
incorporated,  with  power  to  construct  and  operate  a  railroad  be- 
tween those  places;  and  the  board  of  trustees  of  Elizabethtown* 
having  first  submitted  the  proposition  to  voters  thereof,  made  on 
behalf  of  the  town,  a  subscription  of  $75,000  to  capital  stock  of 
the  company  upon  conditions  of  the  road  being  constructed,  and 
also  that  the  company  build  machine  shops  in  Elizabethtown^ 
and  if  it  failed  to  do  so  the  subscription  to  be  void. 

Subsequently  the  subscription  of  stock  was  paid,  the  road  con- 
structed and  machine  shops  built  with  n  limits  of  Elizabethtown 
upon  thirty  acres  of  land  purchased  by  the  company. 

In  1874  the  Elizabethtown  &  Paducah  Railroad  and  all  its  prop- 
erty, real  and  personal,  used  in  operating  it,  together  with  fran- 
chises of  the  company,  was  sold  under  judgment  of  court.  Smith- 
ers  and  Marcus  becoming  purchasers  and  receiving  a  deed  there- 
for. And  afterwards,  they  being  principal  stockholders,  a  com- 
pany was  incorporated  to  own  and  operate  the  road  under  name 
of  the  Paducah  &  Elizabethtown  Railroad*  Company.  But  iix 
1882  appellee,  the  Chesapeake.  Ohio  &  Southwestern  Railroad 
Company,  was,  by  act  of  the  general  assembly,  incorporated, 
and,  under  authority  given  to  it,  purchased  of  the  Paducah  db 
Elizabethtown  Railroad  Company,  having  authority  to  sell,  sfti^ 
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road  and   all  property,  real  and   personal,  connected   with   and 
used  in  operating  it,  as  well  as  francliises  of  the  vendor. 

The  Chesapeake,  Ohio  &  Southwestern  Bailroad  Company  con- 
tinued after  its  purchase  to  operate  and  maintain  the  machine- 
shops  in  Elizabeth  town,  being  the  only  shops  owned  and  used  on 
that  road,  until  the  —  day  of ,  188-,  when  they  were  dis- 
mantled, and  shops  instead  of  them  were,  for  consideration  of 
$50,000,  paid  by  the  city  of  Paducali,  erected  at  that  place,  where 
the  machinery  was  taken  and  all  needed  worK  of  the  company, 
for  which  machine  shops  are  adapted  and  used,  has  since  been 
done;  and  on  account  of  that  abandonment;  and  disuse  of  the 
shops  at  Elizabeth  town,  alleged  to  be  a  breach  of  thu  contract  of 
subscription  of  the  $7B,0(X),  appellants,  trustees  of  Elizabethtown, 
brought  this  action  for  damages. 

In  an  amended  petition  the  failure  of  appellee  to  run  through 
dail3^  trains  between  Elizabethtown  and  I^aducah  is  made  also  a 
cause  of  action. 

Though  appellee's  motion  to  strike  out  that  part  of  the 
amended  petition  containing  the  additional  cause  of  action  wa& 
overruled,  a  general  demurrer  was  sustained  to  it  as  well  as  the 
original  petition  and  the  action  was  dismissed. 

The  principles  by  which  the  question  of  appellee's  liability  for 
abandoning  and  disusing  the  workshops  at  Elizabethtown  Is  ta 
be  mainly-  determined  are  stated  and  settled  in  Chesapeake, 
Ohio  &  Southwestern  Bailroad  Company  v.  Guist,  86  Ky.,  619. 

In  that  case  the  appellee  sought  to  recover  of  the  appellant, 
Chesapeaek,  Ohio  &  Southwestern  Railroad  Company,  for  a  per- 
sonal injury  inflicted  in  1881,  before  its  purchase  of  the  road, 
and  while  owned  and  operated  by  the  Paciucah  &  Elizabethtown 
Bailroad  Company.  The  latter  company  was  also  made  a  de- 
fendant, but  not  perved  with  process. 

It  is  true  the  cause  of  action  there  was  a  tort,  for  which  the 
Paducah  &  Elizabethtown  Bailroad  Company  was  directly  and 
alone  liable,  while  here  the  alleged  cause  of  action  is  a  breach  of 
contract,  made  with  the  orijjinal  company,  though  not  alleged  ta 
have  been  broken  by  eiilu-r  it  or  the  Paducah  &  Elizabethtown 
Company,  but  t)y  the  Clicsaiieake,  Ohio  &  Southwestern  Com- 
pany, Nevertheless,  it  was  in  that  case  held,  as  the  record  in 
this  requires  us  now  to  hold,  that  the  last-named  company  was^ 
a  bona  fide  purchaser,  paying  full  value  for  the  road,  and  in  vir- 
tue of  the  deed  of  conveyano.e  became  distinct  and  sole  owner  of 
all  the  property  and  rights  of  its  vendor,  yet  free  of  all  claims  of 
creditors. 

It  was  fur  her  held  in  that  case  to  be  a  settled  principle  that 
when  the  power  to  soil  is  by  terms  of  its  charter  given  to  one 
corporation,  a  purchaser  lor  value,  though  also  a  corporation, 
holds  the  propeity  as  if  it  had  been  an  individual  transaction. 

The  attitude  of  the  plaintiff  in  this  case  is,  however,  not  that, 
of  a  creditor  of  the  original  corporation,  but  Elizabethtown  be- 
came, upon  performance  of  the  conditions  of  its  subscription  of 
the  $75,000,  invested  with  all  the  rights  and  bound  by  all  obliga- 
tions attaching  to  the  position  of  stockholder  of  that  company. 

It  may  be  that  Elizabethtown,  though  a  stockholder,  would 
have  had  a  right  to  reparation  for  violation  by  the  original  com- 
panv  of  the  conditions  upon  which  the  subscription  of  stock  waa 
mane,  but  neither  by  law  nor  the  contract  of  subscription  was  a 
lien  acquired  on  the  corporate  property  to  secure  performance  of 
those  conditions  to  the  prejudice  of  creditors  or  bona  fide  pur- 
chasers. And  even  if  such  lien  had  existed  the  failure  to  assert 
it  when  the  action  was  brought  by  creditors  of  the  original  oom^ 
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t)anyfor  sale  of  its  property,  would  amount  to  a  waiver  of  it;  for 
ft  is  a  reasonable  presumption  that'neither  tlie  puicbasers  at  tlie 
Judicial  sale  nor  the  Ciiesapeake,  Ohio  &  Southwestern  Com- 
pany would  have  paid  as  much  for  the  property  if  it  had  been 
then  adjudged  a  lien  existed  in  favor  of  Elizabethtown  for  en- 
forcement of  the  condition  of  its  subscription  of  stock. 

But  it  seems  to  us  very  clear  that  no  oblipration  was  ever  im- 
posed upon  appellee  by  either  the  act  authorizing  it  to  purchase 
the  property  or  by  its  contract  of  purchase  to  continue  indefi- 
nitely or  ior  any  length  of  time  use  of  machine  shops  at  Eliza- 
bethtown. According  to  the  terms  prescribed  there  was  a  literal 
performance  of  the  conditions  upon  which  the  subscription  of 
«tock  was  made  in  belialf  of  Elizabethtown  when  the  machine 
shops  were  built  there;  and  in  the  absence  of  language  showing, 
or  from  which  it  can  be  fairly  implied,  it  was  intended  for  the 
machine  shops  to  permanently  remain  and  be  operated  there 
without  regard  to  public  convenience  and  necessity,  certainly  an 
action  brought  more  than  fifteen  years  after  the  transaction 
should  not  be  maintained  against  a  bona  fide  purchaser  of  the 
property,  either  for  damages  or  other  relief,  upon  the  ground  the 
machine  shops  have  been  disused  at  that  jilace. 

In  1867.  when  the  subscription  of  stock  was  made,  Eizabeth- 
town  and  Paducah  were  intended  to  be  terminnl  points  of  the  rail- 
road, to  construct  which  tiie  stock  was  subscribed. 

In  1882,  fifteen  years  thereafter,  that  road  became  part  of  a  line 
t)wned  by  appellee,  extending  from  Memphis  bj'  waj'  of  Paducah 
to  Louisville,  and  with  whirl)  Elizabethtown  was  connected  by 
only  a  branch  road;  so  that  the  transfer  of  machine  shops  to  Pa- 
ducah, not  necessary  in  1867,  became  subsequently  a  matter  of 
convenience  and  necessity  to  the  public  as  well  as  arpellee;  and 
as  we  are  unable  to  see  wherein  any  legal  right  of  PUizabethtown 
has  been  violated  b^'  such  transfer,  or  upon  what  principle  of 
equity  appellee's  property  can  be  now  taken  or  subjected  to  a  lien 
of  that  town  that  never  in  fact  existed,  or  if  it  existed  has  been 
waived  and  lost,  the  demurrer  to  the  original  petition  was  prop- 
erly sustained. 

Section  6  of  "An  act  to  incarporate  the  Chesapeake,  Ohio  & 
Southwestern  Bailrond  Company,"  approved  January  19,  1892, 
contains  this  provision:  "Provided,  That  if  the  said  corporation 
shall,  by  consolidation  ur  otherwise,  acquire  the  Elizabethtown 
<&  Paducah  railroad,  it  shall  not,  by  reason  of  any  branch  that 
may  be  built  or  otherwise,  discontinue  the  operation  of  said  line 
from  Memphis  to  Paducah  or  from  Paducah  to  Elizabethtown, 
but  through  cars  shall  be  kept  on  the  road  from  Memphis  to  Pa- 
ducah and  from  Paducah  to   Elizabethtown." 

Appellant  did  not  acquire,  by  terms  of  its  subscription  of  $75,000, 
the  right  to  maintain  against  appellee  an  action  for  failure  to 
comply  with  requirement  of  that  section.  For  a  disregard  or  vio- 
lation of  that  statute,  it  seems  tons,  the  Common  wea  th  only  can 
maintain  a  proceeding  or  action.  The  demurrer  to  the  amended 
petition  was  likewise  properly  sustained. 

Judgment  affirm d. 


OWENSBOBO,  &c.,  BAILROAD  CO.   v.  HABBISON: 

(Filed  May.  25,  1893.) 

1.  PleadiDff— Filing  of  amended  answer— Where  plaintiff  alienee  that  he 
tsoDveyed  a  right  of  way  to  a  railroad  ooiupany,  whioh  had  been  previously 
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surveyed  and  staked  off.  but  that  the  railroad,  without  his  oonseut  and 
against  his  protest, constructed  its  road  on  another  strip  of  his  land  which  he- 
seeks  to  recover,  and  defendant  in  its  answer  does  not  denj  that  the  right  of 
way  bad  been  staked  off  before  the  oonvevance  was  made,  and  that  the  road 
was  built  upon  other  land  against  plaintiff's  protest,  it  is  too  late  to  file  an 
amendment  denying  these  facts  after  the  trial  has  begun. 

2.  Same— Confession  and  avnidanoe~^n  amendment  alleging  that  the  road 
was  constructed  with  plaintiff's  knowledge  and  acquiescence  was  properly 
rejected  as  a  plea  of  confession  and  avoidance,  defendant  having  admitted  la 
its  original  answer  that  the  road  was  constructed  against  plaintiff's  protest. 

8.  The  railroad  may  institute  proceedings  to  condemn  the  right  of  way 
taken,  and  the  court  may  order  a  writ  of  possession  not  to  issue  until  it  has. 
had  a  reasonable  time  to  institute  such  proceedings. 

J.  A.  Denn  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Cliief  Justice  Bennett. 

The  appellee  conveyed  to  the  appellant  a  right  of  way  across 
his  land  for  its  railroad  bed.  The  right  of  way  was  described  by 
a  specific  boundary  that  had  been  previously  surveyed  and  staked 
off.  The  appellee  seeks  to  recover  the  possession  of  the  strip  of 
ground  upon  which  the  appellant  constructed  its  railroad  bed,  be^ 
cause,  as  is  alleged,  the  appellant,  without  appellee's  consent  and 
against  his  protest,  constructed  said  track  upon  other  ground  than 
that  conveyed  to  him.  The  appellee  contends  that  it  constructed 
its  bed  and  track  on  the  ground  conveyed  to  it.  The  jury  found 
that  the  appellant  had  not  constructed  its  roadbed  upon  the 
ground  conveyed  to  It.  The  court's  instruction  upon  the  subject 
of  the  construction  of  the  roadbed  is  correct.  The  appellant  did 
not  attempt  to  deny  that  the  light  of  way  had  been  staked  off  be- 
fore the  conveyance  was  made,  and  that  the  appellant  built  its 
bed  upon  other  land  against  the  appellee's  protest,  until  after 
the  trial  had  begun.  The  court  then  refused  to  allow  it  to  file  the- 
denial.  We  can  not  say  that  the  court,  under  the  circumstances, 
abused  its   discretion.    The  appellant  also  objects  to  the  court's 

action  in  sustaining  a  demurrer  to  its  amendment  that  set  up  the^ 
plea  of  estoppel  consisting,  as  is  alleged,  in  the  fact  that  the  ap-. 
pellee  knew  and  acquiesced  in  the  appellant's  building  its  road- 
bed on  its  line  of  road. 

If  the  plea  was  intended  as  a  confession  and  avoidance,  the  ap- 
pellant is  confronted  with  the  fact  that  it  had  already  admitted, 
which  stood  as  true,  that  the  appellant  had  built  Us  roadbed 
against  the  protest  of  the  appellee.  But  the  plea,  as  we  under- 
st-and  It,  is  not  a  plea  of  confession  and  avoidance;  for  the  an- 
swer asserted  that  the  roadbed  was  constructed  on  the  ground 
conveyed  and  tiie  proposed  amendment  says  that  the  roadbed 
was.  constructed  on  its  line  of  way  by  appellee's  consent,  etc. 
Now,  taking  the  answer  and  amended  answer  together,  they  re- 
peat the  fact  that  the  roadbed  was  built  on  the  land  conveyed  by 
the  appellee.     The  bill  of  exceptions  is  not  copied   in  the  record. 

The  appellant  can  yet  have  its  roadbed  conderpned  as  a  right 
of  way,  and  the  court  has  the  right  to  suspend  the  writ  of  posses- 
sion for  a  reasonable  time  in  order  for  it  to  take  that  proceeding 
if  it  applies  for  it. 

The  judgment  is  affirmed. 
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KILGTJS,  &c.  V  TRUSTEES  OF  THE  ORPHAXAGE  OF  THE 

GOOD  SHEPHERD,  &C. 

SAME  V.  TRUSTEES  OF  THE  CHURCH  HOME,  &c. 

(Filed*June  I,  1893.) 

1.  TazatioD— Lien  for  street  imprcveixient— Exemption  of  orphans*  home- 
Home  for  orphans,  created  and  maintained  only  for  purposes  of  public  obar- 
ity,  are  by  section  9,  article  1,  chapter  92.  General  Statutes,  exempts  from 
taxation  for  f^overnmental  purposes  as  well  of  the  city  of  Louisville  as  of  the 
<yommonwealth,  but  they  are  liable  fur  their  proportionate  part  of  local  as- 
sessment for  improvements  of  streets  upon  which  they  about. 

2.  Same— A  special  act  exempting  an  orphans*  home  of  the  city  of  Louis- 
ville from  "assessment  and  taxation  under  the  revenue  laws  of  tbeCnmiuon- 
wealth,  or  under  any  ordinance,  resolution  or  other  act  of  the  city  of  Louis- 
ville," and  providing  that  its  property  ''is  hereby  freed  from  future  oliarge 
-and  payment  of  taxes  to  the  State  and  to  the  city,"  exempts  the  property  of 
the  home  from  the  ordinary  taxation  levied  for  ilie  support  of  the  State  and 
the  municipal  government;  but  it  must  pay  its  proportionate  part  of  assess- 
ments made  for  local  imporvements,  such  as  the  improvement  of  streets  up- 
^D  which  it  abuts. 

3.  Same — A  statute  should  never  be  so  construed  as  to  exempt  a  particular 
person  or  corporation  from  taxation  for  any  purpose,  unless  the  language 
used  clearly  and  expressly  requires  It  to  be  done. 

H.  S.  Barker  and  Lane  &  Burr.ett  for  appellants. 

Strother  &  Gordon  for  appellees. 

.  Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

These  two  a<5tions,  brought  by  appellant  against  appellees,  re- 
:spectively,  were  tried  and  determined  by  the  lower  court  together, 
as  will  be  done  on  this  appeal. 

The  object  of  each  is  enforcement  of  lien  on  a  lot  of  land  for 
proportinate  cost  of  improving  an  adjacent  street  by  appellant  in 
pursuance  of  an  ordinance  of  the  general  council  and  under  con- 
tract with  the  citv  of  Louisville. 

There  is  no  question  made  in  either  action  about  his  compli- 
ance with  terms  of  that  contract,  nor  as  to  correctness  of  the 
amounts  assessed  and  fixed.  But  the  ground  relied  on  as  defense 
in  each  case  is  exemption  from  such  assessment  existing  in  vir- 
tue of  special  acts  of  the  general  assonibly. 

It  appears  that  in  1858  H.  P.  Johnson  conveyed  to  W.  Cornv/all 
and  others  in  trust  a  lot  upon  which  to  establish  an  orphan  asy- 
lum, to  be  used  as  a  free  hone  for  educating  and  instructing  in- 
digent orphan  boys  in  useful  arts  and  trades.  And  in  1872  *'An 
act  to  incorporate  the  trustees  of  the  Orphanage  of  the  Good 
8hepherd  in  the  citv  of  Louisville'  "  was  passed,  whereby  W. Corn- 
well  and  others,  then  trustees  undedr  the  deed  mentioned,  were 
declared  a  body  corporate,  to  whom  the  several  county  courts  of 
the  Commonwealth  were  authorized  to  bind  orphans  upon  terms 
agreed  to. 

Section  6  of  that  act  is  as  follows:  *'That  all  property  now  held 
for  the  benefit  of  said  orphanage,  and  all  which  hereafttr  may  be 
so  held,  shall  be,  and  the  same  is  hereby,  exempted  from  a.ss'ess- 
inent  and  taxation  under  the  revenue  laws  of  the  Common- 
wealth, or  undei   any  ordinance,   resolution  or    other  act  of   the 
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city  of  Louisville,  and  all  such  property  is  hereby  freed  from  fu- 
ture charge  and  payment  of  taxes  to  the  State  and  to  the  city.'' 

In  1872  John  P.Morton  conveyed  to  James  Craik  and  others  a  lot 
upon  which  were  to  be  erected  buildings  suitable  for  a  church  home 
tor  females,  an  infirmary  for  females,  an  infirmary  for  males  and 
a  chapel.  And,  subsequently,  **An  act  to  incorporate  the  Church 
Home  for  Females  and  Infirmary  for  the  Sick/'  was  passed, 
whereby  James  Craik  and  others  were  created  a  body  corporate. 

Section  3  of  that  act  is  in  the  same  language  as  section  6  of  the 
first-mentioned  act  just  quoted,  differing  from  it  only  in  applica- 
tion, 'rhe  two  institutions  thus  created,  being  manifestly  in- 
tended for  purposes  of  purely  public  charities,  were,  by  section 
S,  article  1,  chapter  92,  General  Statutes,  independent  of  the  spe- 
cial acts,  exempted  frou?  taxation  for  governmental*  purposes  as 
well  of  the  cityof  Louisville  as  of  the  Commonwealth.  But  taxa- 
tion for  ordinary  purposes  of  government  does  not  properly  com- 
prise local  assessment  for  construction  of  a  street,  and  as  a  con- 
sequence, exemption  by  statute  from  the  first  does  necessarily 
and  properly  involve  exemption  from  the  latter. 

Accordingly-,  in  Broadway  Baptist  Church  v.  McAtee,  8  Bush, 
608,  it  was  held  that  exemptions  made  in  the  General  Statutes 
rn  ifavor  of  church  p  roperty  apply  only  to  taxation  for  general 
purposes  of  government— State,  county  and  municipal — and  tiiat, 
therefore,  property  of  that  church  was  liable  for  payment  of  its 
proper  proportion  of  cost  of  constructing  the  particular  street 
there  in  question. 

In  Zable  v.  Louisville  Baptist  Orphan  Home,  13  Ky.  Law  Rep., 
38f>,  the  appellant,  a  contractor,  sued  to  enforce  a  lien  on  property 
of  appellee  for  its  proportion  of  the  cost  of  constructing  an  adjacent 
alley,  from  which  the  latter  claimed  exemption  in  virtue  of  a 
special  act  of  the  legislature. 

In  that  case  the  following  extract  from  Burroughs  on  Taxation 
was  quoted  and  approved:  **The  word  tax  or  taxes  does  not  in- 
clude local  assessments,  unless  there  be  something  in  the  statute 
In  which  it  is  found  to  indicate  such  an  intention.  The  question 
frequently  arises  in  the  construction  of  statutes  exempting  per- 
sons or  corporatons  from  payment  of  taxes,  and  the  almost  un- 
broken current  of  authority  is  that  such  expression  does  not  in- 
clude local  assessment." 

The  question,  therefore,  in  this  case  is  whether  the  two  acts 
relied  on  by  appellees  respectively  were  intendpd  by  the  legisla- 
ture to  exempt  their  property  from  local  assessment. 

In  Zable  v.  Louisville  Baptist  Orphan  Home  the  provision  of 
the  special  act  is  as  follows:  ''The  property,  money,  estate  and 
rights  of  said  corporation  shall  be  exempt  from  all  taxation  what- 
ever.'* But  it  was  there  held  the  word  tax  did  not  embrace  local 
assessment,  and  that  something  more  Mas  needed  to  show  such 
was  the  legislative  intention. 

The  language  of  the  two  acts  we  are  considering  is,  however, 
somewhat  different  from  that  of  the  act  first  mentioned;  for  it  is 
in  both  of  them  provided  the  property  shall  be  exempt  from  as- 
sessment and  taxation  under  revenue  laws  of  the  Commonwealth 
and  also  under  ordinances  of  the  city  of  Louisville.  But  the 
word  ''assessment,"  which  means  levying  a  tax  or  determining 
the  share  of  tax  to  be  paid  bj'  each  individual,  relates  as  well  to 
taxes  for  support  of  government  as  to  taxes,  or  rather  enforced 
contributions,  for  construction  uf  streets  or  other  local  improve- 
ments; for  the  act  of  assessing  must  precede  collection  in  either 
case. 

It  does  not,  therefore,  seem  to  us  that  the  word  assessment, 
usf d   as  it  is  in  the  two  special  statutes  without  quallficaiton  or 
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• 

e:^planaHon,  necessarily  or  fairly  indicates  legislative  intention 
to  exempt  the  property  of  appellees  from  any  other  than  ordinary- 
taxation  for  support  of  (he  State  and  municiapl  {governments. 
And  not  being  clearly  and  expressly  exempted  from  due  proper-^ 
tion  of  the  cose  of  constructing  adjacent  streets,  it  can  not  be 
held  so  exempt  without  violating  a  well-estabished  rule  of  con^ 
struction;  for,  as  said  in  Sedgewick  nn  Stat,  and  Common  Law,. 
344.  statutes  under  which  exemptions  from  common  burdens  are 
claimed, "are  regarded  with  a  jealous  eye  and  strictly  construed.'* 

In  support  of  the  construction  we  have  given  the  two  statutea 
in  question,  we  cite  the  case  of  the  State,  &c.  v.  the  Mayor  and 
Common  Council  of  Newark,  35  N.  J.,  157.  There  the  Protestant 
Foster  Society  claimed  exemption  Irom  the  cost  of  constructing^ 
or  Improving  streets  under  its  cliarter,  t>y  which  it  was  enacted 
that  the  property  of  tlie  society  "shall  not  be  subject  to  taxes  or 
assessments/'  which  is  nearly  the  same  lan^suage  used  in  the 
two  statutes  we  are  considering.  But  the  court  in  that  case  held 
that  the  word  "taxes'^  must,  in  the  absence  of  any  clear  indica- 
tion to  the  contrary,  be  understood  to  refer  exclusively  to  the 
ordinary  public  taxes,  and  that  tl)e  word  "assessment"  has  refer- 
ence to  burdens  of  (he  same  general  character  as  those  expressed 
in  the  word  "taxes"  and  was  not  intended  to  include  local  as8es»^ 
ments  for  muncipal  purposes. 

In  our  opinion  a  statute  should  never  be  so  construed  as  to  ex- 
empt a  particular  person  or  corporation  from  taxation  for  any 
purpose,  whereby  the  burden  falls  so  much  heavier  on  others  hav- 
ing no  greater  interest  at  stake  or  duty  to  perform,  unless  the  lan- 
guage used  clearly  and  expressly  requires  it  to  be  done.  In  these* 
cases  it  may  be  fairly  presumed  that  if  the  legislature  had  in- 
tended to  exempt  the  property  of  appellees  from  the  cost  of  local 
improvements,  it  would  have  been  plainly  and  fully  indicated  by 
additional  or  other  words  than  the  single  and  insuftlcient  term, 
"assessment.'* 

Whether  the  two  statutes  would  be  valid,  if  sunceptible  of  the 
construction  contendeil  for  by  appellees,  is  a  question  we  need 
not  determine,  because  we  think  the  exemption  claimed  was  not- 
granted. 

Therefore,  the  judgment  in  each  case  is  reversed  and  cause  re^ 
manded  for  proceedings  consistent  with  this  opinion. 


COVINGTON    &  CINCINNATI    BRIDGE   CO.    v.  COM- 
MONWEALTH. 

(Filed  .Tune  15,  1893— Not  to  be  reported.) 

J.  W.  Bryan,  W.  M.  Eamsey  and  Fisk  &  Fisk  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  opinion  delivered  in  this  case  at  a  former  hearing  deter^ 
mined  the  constitutionality  of  the  act  of  the  legislature  reducing 
the  tolls  on  appellant's  bridge.     (14  Ky.  Law  Rep.,  836.) 

This  is  the  only  question  invovled  on  the  present  appeal,  and 
having  heretofore  adjudged  the  act  constitutional,  we  perceive  na- 
reason  for  disturbing  the  judgment  below,  and  the  same  ia  now 
affirmed. 
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BENNYFIELD  v.  COMMONWEALTH. 
(Filed   June  15,  1898— Not  to  be  reported.) 

The  verdict  findiog  defendant  ffuilty  of  manslaughter  is  authorized  by  the 
eyidence. 

Samuel  Avritt  and  S.  A.  Russell  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  tbe  court  by  Chief  Justice  Bennett. 

The  appellant  was  charged  with  the  crime  of  murdering  Josiah 
White.  He  was  found  guilty  of  the  crime  of  manslaughter.  He 
appeals.  The  verdict  of  the  jury  was  authorized  by  the  evidence. 
The  instructions  given  to  the  jury,  were  full,  fair  and  correct. 
There  was  no  error  in  refusing  instructions. 

The  attorney  acting  for  the  Commonwealth  w^as  guilty  of  no 
injpropriety. 

The  judgment  is  affirmed. 


FERREL   V.    COMMONWEALTH. 
(Filed  September  14,  1893— Not  to  be  reported.) 

1.  Criminal  l^w— Evidence— Where  the  plea  of  self  defense  Is  relied  on  by 
tbe  accused  charged  with  murder,  and  it  appears  that  the  homicide  occurred 
during  a  game  of  cards,  in  which  several  were  engaged  and  in  which  all 
were  quarrelling,  what  was  done  and  said  by  all  present  is  competent  evi- 
dence, since  it  tends  to  show  the  attitude  of  the  parties  to  each  other  and 
the  nature  of  tbe  quarrel. 

2.  Same— Even  if  such  evidence  was  incompetent,  the  admission  of  the 
statement  made  by  the  sun  of  the  deceased  during  the  quarrel,  that  his 
father  had  no  pistol  and  had  possessed  none  for  fourtfen  years,  was  not 
prejudicial  to  accused,  since  a  pistol  was  found  under  the  deceased  as  the 
evidence  before  the  jury  clearly  showed. 

3.  Same— Evidence  concerning  what  occurred  at  another  game  of  cards» 
which  bad  no  connection  with  the  homicide,  was  properly  rejected. 

4.  Same—Impeachment  of  reputation  of  witness— The  evidence  to  uphold 
the  reputation  of  the  witness,  Wickenham,  in  this  case,  did  not  relate  to  too 
remote  a  period  and  was  competent. 

W.  G. Welch,  Hill  &  McRoberts  and  W.  H.  Miller  for  aptjpllant. 

W.  J.  Hendrick,  John  S.  Owsley,  Joseph  B.  Paxton  and  R.  C* 
Warren  for  appellee. 

eal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  indicted  for  the  murder  of  Samuel  Eagle^ 
man  and  sentenced  to  the  State  prison  for  life. 

It  is  sufficient  to  say  that  the  parties  were  engaged  in  a  game 
of  c  ds,  all  but  the  accused;  were  under  the  influence  of  liquor 
and  •*  med  with  pistols  ready  to  talce  human  life  for  the  most 
trivia    offense. 

vol.  15  -21 
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It  is  neecUesR  to  recite  tlie  facts  with  a  view  of  determining 
whether  any  provocation  or  cause  existed  excusing  this  appel- 
lant for  taking  the  life  of  tlie  deceased.  The  plea  was  self-de- 
fense, hut  tlie  testimony  of  such  a  character  as  to  authorize  the 
conclusion  that  the  facts  relied  on  as  sustaining  this  view  was 
an  aftertliought  l)y  the  deceased. 

There  are  hut  few  if  any  pallating  circumstances  in  the  case, 
and  the  verdict  of  the  jury  is  fully  sustained  hy  the  testimony. 
As  one  of  the  principal  questions'  of  fact  was  as  to  whether  or 
not  the  deceased  was  attempting  to  draw  a  pistol  on  the  accused 
when  he  fired  the  fatal  shot,  it  is  contended  that  that  Cris  Gentry 
and  one  Bright  said  wliile  the  quarrel  was  progressing  and  pis- 
tols drawn  was  incompcent. 

Bright,  a  friend  of  the  deceased,  it  seems,  was  engaged  in  the 
game,  and  ho  drew  a  pistol  and  was  told  l)y  the  deceased  to  sit 
down:  "I  need  no  pistol;  I  have  no  pistol;''  and  the  son  of  de- 
ceased remarked,"  Papa  has  no  pistol  and  lias  had  none  for  r(»urteen 
years.''  All  tliis  took  place  when  the  quarrel  was  going  on,  and 
was  competent  to  show  the  nature  of  the  difficulty  and  the  atti- 
tude of  the  parties  towards  each  other. 

They  were  all  engaged  in  the  quanel  except,  perhaps,  the  son, 
who  was  endeavoring,  doubtless,  to  convince  the  accused  that 
he  was  in  no  danger.  All  that  took  place  at  the  time  was  com- 
petent, hut,  if  nor,  the  fact  of  the  pistol  being  on  the  floor  under 
the  body  of  the  deceased  was  before  the  jury  and  must  have  been 
considered  by  thep.i,  and  the^  statement  of  the  son,  even  if  re- 
garded in  the  ligtit  of  substanital  testimony,  did  not  prejudice 
the  accused;  nor  did  the  fact  that  Bright  was  a  partner  with  the 
deceased  in  the  take  out  or  game  tlirow  any  light  on  the  case. 

Tlie  court  acted  properly  in  excluding  from  the  jury,  or  in  re- 
fusing to  hear  testimony  with  reference  to  another  and  different 
game  of  cards  played  with  Hardin  on  the  same  day.  Neither  the 
conduct  of  Bright  nor  the  deceased  when  playing  cards  with 
Hardin  had  any  connection  with  this  case.  That  Bright  was 
drunk,  a  violent  man  and  ready  to  shoot  in  behalf  of  his  friend, 
the  deceased,  this  proof  clearly  shows.  His  conduct  and  actions 
on  that  day  in  every  way  reprehensible  was  before  the  jury,  and 
the  greatest  latitude  given  the  defense  in  the  presentation  of  the 
case. 

As  to  the  testimony  of  Wickenham  and  the  attack  upon  bis 
character,  we  are  not  disposed  to  say  that  the  time  he  lived  in 
Harrodsburg  was  too  remote  to  enable  the  witnesses  who  then 
knew  him  well  to  speak  of  his  character  for  veracity  at  the  date 
of  the  trial,  or  that  ihe  court  should  have  told  the  jury  thr  object 
of  impeaching  a  witness.  This  was  not  necessary,  and,  besides, 
the  jury  had  before  them  witnesses  who  had  known  Wickenham 
in  the  last  two  years  pending  his  tiral.  They  spoke  well  of  him 
and  lived  nearer  tlie  place  of  trial  than  those  who  knew  him  at 
Harrodsburg. 

This  man  lias  been  tried  in  a  county  where  all  the  parties  and 
witnesses  were  known,  and  doubtless' by  an  intelligent  jury,  pre- 
sided over  by  an  able  and  imparital  judge,  and  to  say  that  the 
objections  raised  in  tliis  case  are  sufficient  to  justify  a  reversal, 
when  guilt  is  so  manifest,  would  be  trifling  with  the  administra- 
tion of  justice. 

The  judgment  is  affirmed. 
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McHARGESS  v.  COMMONWEALTH. 

(Filed  September  16,  1893— Not  to  be  reported.) 

;  1.  Griminal  law— Change  of  venue— Presumption— Where  it  appears  that 
the  boinioide  was  committed  and  the  indictment  found  in  one  county  and 
that  the  trial  occurred  in  a  different  county,  the  reasonable  presumption  Is 
that  all  the  steps  required  l>y  statute  for  n  obanffii  of  venue  were  taken  aDd 
that  when  the  trial  took  place  the  original  papers,  together  with  a  transcript 
-of  the  record  pertaining  ro  the  prosecution,  were  all  before  the  trial  court. 

But  the  record  shows  these  acts  with  sufficient  clearness  in  this  case. 

2.  Same— Dying  declarations — A  dying  declaration  muy  be  competent,  al- 
though the  decea.<;ed  did  not  expressly  state  that  he  was  bound  to  die  and 
had  no  hope  of  recovery.  Consciousness  of  impending  death  may  be  proven 
by  circumstances. 

James  D.  Black,  J.  Smith  Hay.s  and  I).  K.  Rawlings  for  appel- 
lant. 

W.  J.  Hendriek  for  appellee. 

Appeal  from  Knox  (Mrcuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  main  point  attempted  to  be  made  by  counsel  in  this  case 
is  that  because  the  indictment  was  found  against  appellant  in 
Whitley  county,  and  the  offense  of  murder  with  which  he  is 
<;harged  appears  from  the  indi(?tment  to  have  been  committed 
there,  we  are  bound  to  assume  the  Knox  ('ircuit  Court,  in  which 
he  was  tried  and  found  guilty,  was  without  jurisdiction. 

The  reasonable  presumption  is  that  all  the  steps  required  by 
statute  in  order  for  appellant  to  obtain  a  change  ot  venue  were 
taken,  and  that  when  the  trial  took  place  the  original  papers, 
together  with  a  transcript  of  the  record  pertaining  to  the  prose- 
cution, had  been  transmitted  by  the  clerk  of  Whitley  Circuit 
Court,  as  was  his  duty,  to  clerk  of  Knox  Circuit  Court,  and  were 
before  the  latter  court  as  indisputal)le  evidence  of  the  change  of 
venue.     Otherwise  we    have    to   assume    that   the   Knox   Circuit 

Court,  utterly  without  right  or  authority,  undertook  to  try  appel- 
lant for  an  offense  involving  his  life  and  to  finally  adjudge  his 
punishment  by  confinement  in  the  penitentiary.  Appellant,  hav- 
ing in  the  Knox  Circuit  Court,  pleaded  to  the  issue  and  sub- 
mitted without  objection  to  trial,  can  not  rf  quire  the  Common- 
wealth to  make  proof  in  this  court  the  change  of  venue  was 
actually  made.  But  there  is,  however,  enough  in  the  record  to 
thoroughly  satisfy  us  the  original  papers  an(i  transcript  of  orders 
made  in  the  Whitley  Circuit  Court,  including  the  proceeding  and 
order  for  change  of  venue,  were  in  possession  of  tlie  clerk  of  the 
Knox  Circuit  Court  and  before  that  court  when  the  case  was 
called  and  tried. 

But  two  witnesses  seem  to  have  been  present  when  the  homi- 
cide took  place,  and  their  statements  do  not  agree.  But  the  jury, 
under  proper  instruction  by  the  court,  found  from  tlie  evidence 
appellant  guilty  of  manslaughter,  and  as  there  is  evidence  to 
support  the  verdict,  it  can  not  be  disturbed. 

It  is  not  indispensable,  in  order  to  render  ijroof  of  dying  dec- 
larations competent  for  deceased  to  have  stated  he  was  bound  to 
die  and  had  no  hope  of  recovery.  The  fact  of  impending  death, 
and  consciousness  of  it  on  the  part  of  a  wounded  person,  may  be 
proven  by  circumstances. 
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The  deceased  was  shot  about:  the  lower  part  of  the  stomachv 
and  the  wound  was  so  large  that  the  attending  physician  statedr 
he  could  put  all  his  hand  in  it,  and  besides  the  bowels  were  pro- 
truding. It  is,  therefore,  plain  the  deceased  believed  he  would 
die  very  soon,  as  he  did  in  less  than  one  hour,  and  that  he  waa 
utterly  without  hope  of  recovery.  Besides,  what  he  said  showed 
he  believed  his  death  inevitable  and  near  at  hand.  His  expres- 
sion was  that  *'it  was  an  awful  fix  for  one  to  be  in  without 
warning.''  • 

But  it  seems  to  us  the  question  of  competency  is  immaterial  ;- 
for,  besides  the  words  just  quoted,  his  only  remark  was,  **Sam 
shot  me;''  so  that  nothing  he  said  really  bears  upon  the  cause  or 
manner  of  his  being  shot. 

We  perceive  no  error  of  the  court  in  admitting  or  rejecting  evi- 
dence, or  in  any  other  respect  prejudicial  to  substantial  rights  ot 
appellant. 

Judgment  affirmed. 


TRIBBLE'S  EX'ORS  v.  BROADDUS,  &c. 
(Filed  September  19,  1893— Not  to  be  reported.) 

1.  The  marriage  of  ao  executrix  eo  Instanti  ternilDates  her  authority  as  » 
personal  reprepentative. 

3.  Same— The  duties  an^  powers  of  the  female  executrix  Doder  her  dece- 
dent's will  in  this  case  were  purely  executorial  and  not  those  of  a  trustee^ 
merely,  and  her  marriage  avoided  tbe  trust  she  held  as  executrix. 

J.  A.  Sullivan  for  appellants. 

Smith  &  Moberly  for  appellees. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

Alexander  Tribble  died  testate.  He  devised  a  large  part  of  his: 
estate  to  his  wife;  also  a  considerable  part  of  his  two  nephews.. 

He  also  made  some  specific  devises. 

He  appointed  his  wife  and  two  nephews  executors  of  the  will, 
who  qualified  and  entered  upon  their  executorial  duties.  After- 
wards the  wife  married.  Mr.  Broaddus  and  the  other  executors, 
deny  her  right  to  continue  longer  as  executor.  She  contends, 
that  the  duties  that  she  was  required  to  perform  under  the  will 
at  the  time  of  her  marriage  were  those  of  trustee  merely. 

The  General  Statutes,  chapter  39,  article  1,  section  16,  provide 
in  substance  "that  a  married  woman  shall  not  be  appointed  ex- 
ecutor or  administrator,  and  that  the  marriage  of  a  female  exec- 
utor or  administrator  shall  *avoid   the  trust.'  " 

It  seems  that  a  marriage  of  the  appellee  eo  instanti  avoided 
the  trust.  Now  the  only  question  is,  was  she  executor  or  trustee 
merely  at  the  time  of  the  marriage? 

It  seems  that  her  duites  and  powers  under  the  will  were  all 
purely  executorial  and  not  those  of  trustee  merely. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 
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PFINGST,  Ac.  V.  SENN,  Ac. 
(Filed  September  19,  1893.) 

1.  Beer  garden  Dot  a  DDisanoe  per  se— A  fcarden  in  a  olty  used  as  a  beer 
garden  and  pleasure  resort  is  not  in  itself  a  nuisance,  although  it  may  make 
the  adjolninfc  property  less  eligible  as  a  place  of  residence  for  some  people, 
•«nd  may  sulijeot  the  neighbors  to  inoonTenlenoe  and  annoyance. 

2.  Same— Injunction  against  threatened  nuisance— liJquity  will  enjoin  a 
threatened  nuisance  only  when  the  thing  about  to  be  done  \a  per  se  a  nui- 
sance; but  where  the  nuisance  is  eventual  or  contingent,  or  tne  thing  about 
to  be  done  may  or  may  not  resnlt  in  a  nuisance,  equity  will  not  interfere. 

An  injunction  will  not  be  granted  to  prevent  the  owner  of  property  from 
using  it  as  a  beer  garden  and  pleasuree  resort  merely  because,  when  formerly 
'-so  used,  it  was  so  managed  as  to  become  a  nuisance. 

'O'Neal,  Phelps  &  Pryor  and  O.  A.  Welile  for  appellants. 

Rogers  &  Duncan  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  tlie  court  by  Judge  Hazelrigg. 

The  plaintiffs,  some  twenty-five  in  number,  filed  their  action 
In  the  Louisville  Law  and  Equity  Court,  setting  up  that  they 
were  in  the  possession,  as  owners  and  tenants,  of  certain  prem- 
ises in  proximity  to  a  lot  and  the  improvements  thereon  owned 
by  the  defendants,  and  situated  on  Main  and  Rowan  streets,  be- 
tween 22d  and  24ch  streets,  in  the  City  of  Louisville;  that  the 
last-named  property  had  originally  been  owned  by  one  Nomber- 
^er,  who  resided  on  it  until  about  1872,  when-  it  became  the  prop- 
erty of  Bloom  &  Ulman,  who  had  it  occupied  by  tenants  for  res- 
idences until  in  March,  1879,  when  they  leased  it  to  one  Brohm 
for  the  term  of  ten  years,  to  be  used  by  him  as  a  pleasure  resort 
«nd  beer  garden;  that  Brohm  erected  certain  frame  structures 
-on  the  premises,  consisting  of  a  dancing  hall,  a  ten  pin  alley, 
bar-rooms,  open  air  orchestra  stand  and  other  improvements  at  % 
tsost  of  some  $6,000,  but  failing,  in  1880,  to  comply  with  his  oon- 
tarot,  Brohm  surrendered  the  premises  to  the  former  owners, 
Bloom  &  Ulman,  who  thereupon  and  continuously  up  to  July, 
1890,  rented  them  to  various  persons  for  the  purpose  of  conduct- 
ing therein  a  plnasure  resort  ani  beer  garden;  that  ^'during  the 
ten  years  since  the  lot  has  been  used  iis  a  place  of  enteL'tainment 
it  has,  from  the  nature  of  the  business  conducted  therein,  be- 
come and  been  a  nuisance  to  the  citizens  who  owned  and  rented 
residences  in  the  neighborhood ;''  that  crowds  gathered  there 
during  these  years,  and  "the  guests  would  dance  in  thf;  dancing 
ball  to  the  music  of  string  and  brass  bands  stationed  in  the  hall 
and  in  the  open  orchestra  stand  in  the  garden  until  the  hours  of 
morning,  while  others  would  amuse  themselves  by  rolling  ten- 
pins in  the  ten-pin  alley,  and  the  noise  made  by  the  stamping  of 
feet  of  the  dancers,  by  the  directions  to  the  dancers  given  in  a 
loud  stentorian  voice,  by  the  instruments  of  the  orchestra  and 
by  the  balls  of  the  ten-pin  alley,  would  keep  the  neighbors  and 
their  families  awake  or  disturb  their  sleep  for  several  nights  in 
the  week,  so  as  to  endanger  and  impair  the  health  of  the  more 
nervous  members  of  the  families  and   destroy   the   comfort  and 

f)eace  and  render  impossible   the  quiet  enjoyment  of  domestic 
ife;^'  that  crowds  of  idle  and  disorderly  spectators  were  drawn 
by  the  music,  and  their  habitual  presence  in  the  streets  became 
to   the   neighbors    a   source  of  annoyance  and  a  nuisance,    all 
of  which  occurred,  not  by  reason  of  any   careless  or  disorderly 
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management  of  the  place  by  those  in  charpje,  but  necessarily  out 
of  the  character  of  the  business  conducted  there;  that  from  July, 
1890,  until  June,  1891,  the  premises  were  not  put  to  this  use;  that 
in  June,  1891,  the  plaintiffs  and  others  in  the  vicinity,  learning 
that  Blooui  &  Uihnan  had  rented  the  garden  to  a  certain  society 
for  June  24th  for  a  picnic,  filed  a  remonstrance  with  the  common 
council  of  the  city  against  the  issual  of  a  license  to  hold  such 
picnic,  in  consequence  of  whicli  no  license  was  granted;  that 
thereupon  Ullman  and  the  other  owners  promised  that  if  the 
remonstrance  were  withdrawn  they  would  not  in  the  future  use 
the  place  as  a  pleasure  resort;  that  the  objection  was  thus  with- 
drawn and  the  picnic  held,  since  which  time  the  premises  have 
not  been  so  used;  that  recently  learning  that  the  defendants, 
w^ho  are  brewers,  were  negotiating  for  the  property,  they  in- 
formed them  of  the  agreement  as  to  tiie  use  of  the  property  and 
warned  them  not  to  buy  it  for  (he  use  of  a  beer  garden;  that  not- 
withstanding this,  the  defendants  have  bought  the  lot  and  im- 
provements and  have  given  out  in  speeclies  and  threatening  that 
they  would  reopen  the  garden  as  a  pleasure  resort  and  beer  gar- 
den; that  if  permitted  to  do  so  the  reopening  of  the  place  **a8  a 
beer  garden  and  pleasure  resort  will  again  disturb  the  peace, 
comfort  and  happiness  of  the  plaintiffs  and  their  families  and 
endanger  and  impair  the  health  of  therasleves  and  th  ir  families, 
and  will  render  thtjir  lives  during  the  spring,  summer  and 
autumn  months  miserable;''  that  as  long  as  "the  garden  and 
the  improvements  now  staiiding  on  the  same  are  used  for  tho 
purpose  of  a  pleasure  resort,  for 'which  tliey  are  adapted,  or  if 
similar  structures  are  erected  and  used  in  similar  manner,  the 
said  garden  is  bound  to  be  a  continuous  annoyance  and  cause  of 
discomfort  to  the  people  residing  in  the  neighborhood  within  the 
distance  of  two  squares  from  the  def*=»ndants'  lot,  no  matter  with 
how  much  regard  for  the  comfort  of  the  neighbors  the  defendants 
may  conduct  the  place;  that  irreparable  injury  will  happen  to 
them  unless  an  injunction  be  granted  against  the  threatened 
nuisance. 

We  have  thus  given  in  some  detail  the  substantial  averments 
of  the  petition,  because  a  demurrer  thereto,  filed  by  the  defend- 
ants, was  sustained  by  the  court  and  the  petition  dismissed.  The 
sufHoiency  of  this  pleading  is,  therefore,  the  only  question  in- 
volved. 

We  observe,  first,  that  it  is  not  an  actual,  existing  nuisance  of 
which  complaint  is  made,  nor  are  the  things  about  to  be  done  in 
themselves  nuisances. 

There  can  be  beer  gardens  and  pleasure  resorts,  music  and 
dancing,  and  yet  no  nuisance  set  up. 

Admittedly  the  conduct  of  such  exercises  or  the  running  of 
such  a  business  may  rrsult  in  inconvenience  and  annoyance  to 
neighbors  not  participatinc:.  It  may  render  the  location  less 
legible  as  a  place  of  residence  for  people  who  pay  high  rents  or 
are  of  **dainty  modes  and  habits  of  living.''  (Wood's  Law  of 
Nuisances,  section  800),  but,  nevertheless,  these  places  and 
modes  of  amusement  are  not  to  be  condemned  cr  denounced  as 
nuisances  in  themselves. 

** Injunctions  against  threatened  nuisances,''  says  Mr,  Wood, 
section  797,  ''will  seldom  be  granted  except  in  extreme  cases 
where  the  threatened  use  of  property  is  clearly  shown  to  be  such, 
as  leaves  no  doubt  of  its  injurious  results.'' 

The  learned  author,  in  support  of  this  view,  refers  to  the  case 
of  Dumesnil  v.  Dupont,  18  B.  M.,  804,  where  this  court  quotes 
with  approval  this  language  of  Lord  Broughman,  in  the  case  of 
the  Earl  of  Rippon  v.  Hobart,  1  Cooper's  selected  cases:  **If 
the  thing   sought   to   be   prohibited   is   in   itself  a  nuisance,  the» 
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court  will  interfere  to  stay  irreparable  mischief  without  waiting 
for  the  result  of  a  trial;  but  where  the  thing  sought  to  be  re- 
strained is  not,  unavoidably  and  in  itself  noxious,  but  only  some- 
thing which  may,  according  to  circumstant^es,  prove  so,  then  the 
court  will  refuse  to  interfere.  *  *  ♦  It  is  also  very  material 
to  observe  that  no  instance  can  be  produced  of   the   interposition 

by  injunction  in  th3  case,  of  what  we  have  been  regarding  as  an 
eventual  or  contingent  nuisanc,"  and  the  court  declind  to  inter- 
fere with  the  erection  of  a  pnwder- house  within  a  few  hundred 
yards  only  of  the  dwelling  of  complainants,  notwithstanding  the 
plaintiff's  case  was  strongly  fortified  by  the  argument  that  as 
**the  electric  fluid,  tht  irresistible  effects  of  which  are  disclosed  in 
every  thunder  storm,  may,  in  defiance  of  every  precaution,  at 
any  moment  cause  it  to  explode,  it  can  not  he  doubted  that  if 
five  hundred  kegs  were  stored  in  a  magazine  in  the  heart  of  the 
city  every  thuuvler  storm  would  awaken  an  universal  alarm  and 
consternation  in  tho  minds  of  the  inhabitants/'  (Cheatham  v. 
Shearon,  Swanns'  Rep.,  213.) 

A  much  stronger  appeal  was  thus  presented  to  the  court  than 
we  have  in  this  case.  It  is  at  last  but  the  fear  or  apprehension 
of  danger  or  injury  that  is  being  urged. 

**When  the  injury  complained  of  is  not,  per  se,  a  nuisance,  but 
may  or  may  not  become  so,  according  to  circumstances,  and 
when  it  is  uncertain,  indefinite  or  contingent,  or  productive  of 
only  possible  injury,  equity  will  not  interfere.  Thus  the  erection 
of  a  wharf,  a  railroad  bridge,  a  plaining  mill,  a  stable,  a  cotton 
gin,  a  blacksmith  shop,  a  toll-gate,  a  livery  stable  or  a  turpen- 
tine distillery,  will  not  be  enjoined  when  the  injury  is  only  a 
possible  and  contingent  one."  {Hi^h  on  Injunctions,  section 
743. ) 

A  bowling-alley,  billiard-room,  a  like  place  of  amusement  kept 
for  gain  or  hire,  'may  or  may  not  be  a  nuisance,  according  to  the 
nature  of  the  amusement,  the  manner  in  which  the  place  is  con- 
ducted and  its  location.     (Wood,  section  43  ) 

A  ten-pin  alley,  kept  for  public  use  in  a  village,  in  connection 
with  a  lager  beer  saloon,  was  not  a  nuisance,  per  se.  (State  v. 
Hall,  32  N.  J.  L.,  158.) 

A  slaughter-house,  tallow  factories  and  melting  houses,  soap 
factories,  fat  boiling  and  bone  boiling  establishments,  have  been 
held  to  be  prima  facie  nuisances.  It  would  seem  from  the  author- 
ities,  therefore,  that  the  opening  of  the  grounds  under  considera- 
tion as  a  pleasure  resort  and  beer  garden  is  not  of  itself  a  nui- 
sance. Whether  the  management  may  make  it  such  is  probmat- 
ical.  The  nuisance  sought  to  be  restrained  is  eventual  and 
contingent;  that  when  opened  before  it  became  a  nuisance  is  not 
determinate  and  satisfactory  evidence  that  it  will  so  become  in 
the  future.  It  is  not  evtm  alleged  that  it  will  be  conducted  like 
it  was  before. 

In  Hahn  &  Harris  v.  Thornberry,  &c.,  7  Bush,  403,  it  is  held 
that  the  chancellor  will  not  interfere  by  injunction  where  the 
nuisance  sought  to  be  abated  or  restrained  is  eventual  or  contin- 
gent, nor  where  the  evidence  Is  conflicting  and  the  injury  to  the 
public,  or  to  the  individual  complaining,  doubtful. 

In  Louisville  Coffin  Company  v.  Warren,  &c.,  78  Ky.,  400,  the 
maintenance  of  a  smokestack,  which  caused  "much  annoyance 
and  discomfort  by  the  smoke  and  soot"  issuing  therefrom,  was 
held  not  to.be  a  nuisance. 

**One  living  In  a  city, "  it  wars  said,  **must  necessarily  submit 
to  the  annoyances  which  are  Incidental  to  city  life." 

In  Rhodes  v.  Dunbar,  67  Penn.  Statutes,  274,  it  was  well  said 
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by  tY\e  learned  chief  justice:  '*Tt  is  a  difficult  matter  at  all  times 
to  strike  the  true  medium  bewteen  the  conflicting  interests  and 
tastes  of  people  in  a  densely  populated  city.  It  requires  the  mer- 
chant, mechanic,  inafiufacturer,  baker,  butcher  and  laborer,  as 
well  as  the  wealthy,  employed  or  unemployed  citizen  to  consti- 
tute a  city.  They  all  have  rights,  and  the  only  requirements  of 
the  law  are,  that  each  shall  so  exercise  and  enjoy  them  as  to  do 
no  injury  in  that  enjoyment  to  others  or  rights  of  others."' 

Among  the  rights  to  be  enjoyed,  indeed  we  might  say  neces- 
sarily to  he  enjoyed  by  a  large  class  of  persons  in  a  crowded 
city,  is  the  right  or  privilege  of  attending  places  of  open  air 
amusement,  such  as  are  sought  to  be  condemned  in  the  petition. 

Undoubtedly,  if  the  operation  of  these  grounds  becomefa  a  nui- 
sance, the  chancellor  will,  if  there  be  no  remedy  at  law  obtain- 
able by  complainants,  interfere  in  their  behalf.  We  can  not  say 
now  that  the  objectionable  floors  may  not  be  so  deadened  as  to 
prevent  the  noise  complained  of,  or  that  the  voices  of  the  danc- 
ing director  may  not  be  *' toned  down'*  or  the  music  made  less 
harsh.  There  is  nothing  in  the  state  of  case  set  up  in  the  peti- 
tion rendering  thiei  improbable.  Of  course  the  idle  and  disor- 
derly crowd  of  *' hangers  on"  may  easily  and  summarily  be  dis- 
posed of  on  complaint  to  the  municipal  authorities. 

Judgment  affirmed. 


COCKERILL  V.  COMMONWEALTH. 
(Filed  October  12.  1893.) 

1.  Ad  instruction  on  tl.e  trial  of  one  for  intirder,  directing;  the  jnry  to  ac- 
quit him  uu  the  plea  uf  seif-dtifenae,  "if  they  believe  that  ac  the  time  of  the 
shooting  defend^nc  was  in  daneer  of  death  or  great  bodily  harm,  then  about 
to  be  indiutid  on  him.  or  whioh  reasonably  appeared  to  him  about  to  be  in- 
flicted  apon  him,"  is  highly  prejudicial  to  the  substantive  rights  of  the  ac- 
cused, because  it  nIIo^^e<1  him  the  rifcht  of  self  defense  only  in  the  event  the 
impending  danger  seemed  real  to  the  jury,  whereas  he  was  entitled  to  act 
for  his  own  defense  if  the  impel. ding  danger  was  to  him  apparent  and  not 
necessarily  real. 

2.  Same— Right  of  officer  to  kill  in  self-defense  rather  than  retreat-«One 
summoned  to  aid  a  peace  oiTioer  in  arresting  au  offender,  who,  with  the  aid 
of  his  friends  is  resisting  the  officer,  need  not  seek  safety  from  Impending 
bodily  harm  at  the  hands  of  the  resisting  friends  In  flight:  he  may  stand  his 
ground  and  aid  the  officer,  and  if  in  so  doing  to  protict  himself  apparently 
impending  gnat  bodily  harm  he  kills  one  of  those  resisting,  he  may  rely 
upon  the  pita  of  self  defense. 

8.  Same — The  face  that  the  party  summoned  to  aid  the  peace  ofQcer,  and  who 
had  been  driven  away  from  the  offloer's  side  by  one  who  attacked  him  with 
a  deadly  knife,  returned  with  a  gun  to  the  plaoe  where  his  assailant  and  the 
officer  with  his  prisoner  were,  should  not  form  the  basis  of  an  instruction 
limiting  his  right  to  rely  on  the  plea  of  self  defense  for  killing  such  assailant. 

4.  Same— An  Instruction  telling  the  jury  that  if  they  believe  beyond  a  rea- 
sonable doubt  that  defendant,  after  engaging  in  a  difSculty  with  deceased,  left 
the  place  of  the  difficulty  and  afterwards,  when  in  no  danger,  voluntarily 
returned  to  deceased  and  renewed  the  difficulty  with  him,  then  he  oould  not 
rely  on  the  plea  of  self-defense,  unless  after  such  return  he  abandoned  said 
dlffioulty  in  good  faith  liefore  killing  deceased,  was  prejudicial  and  erroneous 
in  reguiring  defendant  to  establish  beyond  a  reasonable  doubt  that  he  aban- 
doned the  difficulty  on  his  retqrq  before  killing  deceased. 
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George  Denny,  jr.,  Robert  Riddell  and  John  Bennett  for  appel- 
lant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Upon  bis  fourth  trial  under  an  indictment  for  the  murder  of 
James  Amerine,  in  Estill  county,  in  -.November,  1887,  the  appel- 
lant was  found  guilty  of  man.<4laughter  and  sentenced  to  confine- 
ment in  the  penitentiary  for  the  term  of  four  years. 

He  insists  tliat  his  conviction  was  at  last  secured  by  reason  of 
the  uiisinstruction  of  the  Jury  by  the  trial  court,  the  misconduct 
of  the  prosecuting  attorney  in  his  speech  to  tlie  jury,  and  the 
Ynisoonduot  of  certain  members  of  the  jury  during   the  trial. 

Stated  briefly,  the  Commonwealth's  proof  established  that  after 
»  hasty  controversy  with  the  deceased  in  the  court-house  yard, 
in  the  town  of  Irvine,  the  appellant  rapidly  left  the  yard,  and, 
porcuring  a  gun  from  a  neighboring  house,  came  back  hurriedly, 
approached  his  antagonist,  and  after  deliberate  aim  flred  the  fatal 
fibot. 

The  facts  and  circumstances  attending  the  killing  and  relied  on 
bv  the  appellants  as  showing  the  homiede  to  have  been  excusa- 
ble, and  as  establishing  a  case  of  self-defense  on  his  part,  are 
about  these:  It  was  county  court  day,  and  late  in  the  evening  a 
row  was  in  progress  in  a  saloon.  The  deputy  sheriff  was  sent  for 
to  que41  the  disturbance.  He  succeeded  in  arresting  one  Puckett, 
Avho  was  drunk  and  disorderly,  and  while  attepmtingto  take  him 
to  jail  was  resisted  and  assailed  by  a  large  number  of  the  excited 
«nd  drunken  friends  of  the  prisoner.  Among  these  latter  the  de- 
t;eased,  Amerine,  was  one  of  the  most  active  and  unruly.  Hi; 
swore  that  Puckett  should  not  be  taken.  He  cut  at  the  deputy 
"with  a  knife  which  he  flourished  in  his  hand  from  the  inception 
-of  the  trouble  until  he  was  killed.  The  deputy  w;is  sorely  pressed 
and  summoned  as  his  aid  in  suppressing  the  mob  and  in  landing 
the  prisoner  in  Jail  the  appipUant,  Cockrill,  Butterworth,  and  per- 
haps others.  The  officers  with  the  prisoners  and  the  crowd  had 
surged  across  the  street  and  into  the  court-house  yard.  The 
deputy  was  thrown  to  the  ground  and  his  nephew,  young  Park, 
a  lad  of  some  sixteen  years,  was  pushing  through  the  mass  of 
yelling  men  toward  his  uncle,  when  he  was  roughly  accosted  by 
the  deceased,  knife  in  hand,  and  while  the  boy  was  crying,  the 
appellant  seeing  his  danger,  said  to  Amerine,  "Don't  hurt  him,'' 
or  **Jim,  don't  nurt  him;  he  is  nothing  but  a  boy." 

The  deceased  turned  upon  the  appellant,  saying,  **What  in  the 
hell  have  you  got  to  do  with  it?''  And  when  assured  that  no 
tiffense  was  intended,  he  adavnced  on  the  af>pellant,  who  backed 
away,  protesting  all  the  time  that  he  had  nothing  against  him. 
until  reaching  the  yard  gate  he  spiang  through  it,  followed  by 
the  angry  and  insulting  words  of  his  assailant.  Amerine  then 
prooeeded  toward  the  front  of  the  court-house  and  flourishing  his 
knife, '* said  he  would  sink   that  in    him."    Cockrill   procured   a 

?;un,  walked  up  the  pavement  toward  the  still  struggling,  resist- 
ng  crowd  and  Amerine.  He  stops,  levels  his  gun  at  Amerine, 
taking  deliberate  aim.  There  is  nottiing  in  the  way  of  the  ex- 
peotea  shot.  Suddenly  he  voluntarily  takes  down  his  gun; 
lowering  the  breach  and  extending  the  muzzle  upward,  the  ex- 
pected report  is  not  heard  and  the  trouble  between  them  is  sup- 
posed to  be  over.  But  Richardson  and  Wilson,  having  seen  the 
appellant's  hurried  return  with  the  gun  and  his  approach  toward 
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Amerine,  rush  on  him,  and  when  they  reaoh  him  seize  him  and 
Jiold  l)im  and  liis  gun  **as  in  a  vice/'  Amerine,  who  was  only  a 
few  steps  away,  seeing  the  situation  of  the  appellant,  stepped 
forward,  and  with  his  left  hand  extended  as  if  to  grab  the  muzzle 
of  the  gun,  rigiit  hand  giasping  the  open  knife,  made  at  the  ap- 
pellant. The  latter,  seeing  his  danger,  with  an  extraordinary 
eflfort  pressed  down  the  gun  and  fired  from  his  hip,  calling  on  the 
persons  holding  him  not  to  let  the  deceased  cut  him. 

This  is  the  defendants'  side  of  the  case,  and  there  is  much 
proof  to  sustain  this  account  of  it.  On  tiie  important  point  that 
the  appellant  was  summoned  as  an  aid  to  the  deputy  sheriff 
there  is  no  contradiction.  Thereu])on  the  court  gave  the  usual 
instructions  on  the  subject  of  murder  and  manslaughter. 

By  a  third  instruction  the  jury  were  told  that  they  might 
acquit  the  defendant  "if  they  believed  from  the  evidence  that  at 
the  time  he  did  the  shooting  (if  he  did  do  it)  he,  defendant,  was 
in  immediate  danger  of  deatii  or  great  bodily  harm  then  about  to 
be  inflicted  on  hiju.  or  which  reason al by  appeared  to  him  about 
to  be  inflicted  upon  him  by  said  Amerine.  and  from  which  he  had 
no  other  safe  or  to  him  apparently  safe  means  of  escape." 

Here  the  right  of  the  defendant  to  strike  in  defense  of  his  life 
or  person  is  made  to  doj)end  not  on  his  own  reasonable  belief 
that  he  was  in  immediate  damper  of  death  or  great  bodily  harm^ 
but  on  the  belief  of  the  jury  that  such  danger  actually  existed. 

It  is  true  that  the  immediate  infliction  of  thcj  danger  need  onlj' 
to  have  been  reasonably  apparent  to  the  defendant,  neverihelesa 
tlie  jury,  under  this  instruction,  must  believe  the  dangpi  to  have 
been  real  before  they  con  d  acquit.  This  instruction  has  often 
been  condemned  as  highly  prejudicial  to  the  substantial  rights  of 
persons  chareed  with  homicide  and  who  seek  to  excuse  the  act, 
and  the  law  does  excuse  it  upon  the  ground  that  the  danger  was 
apparent  and  not  necessarily  real.  Moreover,  notwithstanding^ 
that  the  danger  jiiust  bo  so  established  to  the  satisfaction  of  the 
jury  as  in  fact  existing  and  as  being  about  to  be  inflicted  on  him, 
yet  ho  may  not  still  act  if  perchance  he  may  seek  some  other  safe 
or  to  him  apparently  safe  means  of  escape. 

Dots  this  mean  that  the  defendant  must  seek  to  escape  by 
means  not  absolutely  safe,  but  merely  apparently*  so?  The  lan- 
guage is  easily  susceptible  of  this  construction.  But  upoa 
broader  grounds  the  lequirement  of  the  instruction  that  the  de- 
fendant must  seek  safety  by  flight  or  means  other  than  by  defend- 
ing himself  from  tho  impending  danger,  and  that,  too,  by  such 
active  and  aggressive  resistance  as  may  appear  sufficient  to  safely 
protect  himself  from  the  attack  made  on  him,  mus  he  condemned. 
Assuming  tho  case  as  made  out  for  the  defendant  bj'  the  proof, 
and  we  must  so  assume  in  fltting  or  applying  the  law  of  self^ 
defense  to  the  particular  facts  shown  in  support  of  his  proffered 
excuse  for  the  homicide,  he  was  upon  the  ground  as  an  appointed 
aid  to  the  deputy  sheriff.  When  driven  off  the  grounds  at  the 
point  of  the  knife  by  the  unruly  assistant  of  the  resisting  pris^ 
oner,  to  arrest  or  imprison  whom  he  was  summoned  by  the 
officer,  shall  the  defendant  fail  or  refuse  to  return?  Or,  returning, 
shall  he  be  required  to  escape  impending  danger  by  flight? 

Not  even  the  rigid  requirements  of  the  common  law  would! 
demand  this  of  him. 

The  fourth  instruction  was  as  follows:  ''If  the  jury  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant, 
after  engaging  in  the  difficulty  in  which  Amerine  was  killed,  letk 
the  place  of  said  difficulty,  and  that  afterwards  at  a  time  whea 
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he  was  in  no  danger  and  awaj'  from  said  Amerine.he  voluntarily 
returned  to  the  place  where  Anierine  wasand  of  his  own  volition 
and  choice  renewed  said  difficulty  with  deceased,  tlien,  and  in 
that  event,  he  can  not  rely  upon  the  law  of  self-defense  and  ap- 
paretit  necessity,  unless,  after  such  return,  he  abandoned  said 
difficulty  in  good  faith  before  the  shooting  of  Amerine/' 

For  the  leasons  already  indicated,  explanatory  of  the  right  of 
the  defendant  to  return  to  the  grounds  from  which  he  had  been 
driven,  it  is  obvious  that  that  leaving  and  returning  should  nol 
form  the  basis  of  an  instruction  depriving  him  of  the  right  of 
self-defense.  But  if  the  defendant  had  not  been  summoned  to 
aid  the  deputy,  the  instruction  is  erroneous. 

There  are  three  things  charged,  the  doing  of  which  by  the 
defendant  is  made  the  basis  of  a  denial  to  him  of  the  right  to 
defend  himself,  and  one  upon  which  that  right  is  regained:  First, 
that  he  left  the  difficulty;  second,  that  he  returned  to  it;  third, 
that  he  renewed  it;  and  fourth,  that  he  abandoned  it.  Now  all 
four  of  these  propositions  are  preceded  by  the  requirement  of  a 
belief  on  the  part  of  the  jury  beyond  a  reasonable  doubt.  The 
first  three  are  facts  material  and  necessary  to  constitule  tiif^ 
guilt  of  the  defendant,  the  last  one  is  a  condition  upon  which  lie 
may  establish  his  innocence,  and  to  require  the  jury  to  believe 
it  as  indicated  in  the  instruction  is  to  require  the  defendant  to 
establish  his  innocence  beyond  a  reasonable  doubt. 

Upon  the  whole  we  do  not  know  of  a  case  in  which  the  usual 
Instructions  as  to  murder,  manslaughter  and  unrestricted  self- 
defense  could  more  appropriately  be  applied  as  tlie  whole  law  of 
the  case,  with  perhaps  an  additional  instruction  on  the  duty  of 
the  defendant  to  aid  the  dejiuty  in  arresting  and  imprisoning 
disorderly  persons  and  remain  on  the  ground  for  that  purpose. 

This,  however,  if  given,  should  be  qualified  so  as  not  to  afford 
the  defendant  a  cloak  to  shield  any  wrongdoing  of  his  own.  It  is 
improbable  that  the  minor  errors  complained  of  can  occur  again, 
and  are,  therefore,  not  noticed. 

Let  the  judgment  be  reversed  and  a  new  trial  be  had  according^ 
to  the  principles  of  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


CITIZENS'  SAVINGS  BANK  v.  HOWARD. 

Filed  October  25.  1898.    Appeal  from  Daviess  Circuit  Court.    Opinion  of  the 

court  by  Phesiding  Judge  Brent,  affirming. 

AMignment  of  note  after  payment^Tn  this  action  upon  assigned  notes,  in 
which  the  only  issue  was  whether  the  notes  sued  on  had  been  paid  off  or 
pnrcbased  by  plaintiff's  assignor,  the  evidence  shows  that  they  were  paid  off^ 
and,  therefore,  nothing  passed  by  the  assignment. 

J.  A.  Dean  for  appellant:;  Sweeney,  EUls  &  Sweeney  for  appellee. 
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MILLIKEN  T.  DEMINQ,  &o. 

Filed  Ontober  26,  1893.    Appeal  from  BobertsoD  Circuit  Court.    Opinion  of 

tbe  court  by  Presiding  Judge  Brent,  affirming. 

The  mother  is  not  by  the  natuial  relation  authorised  to  bind  her  infant 
children  either  personally  or  as  to  their  estate;  therefore,  an  agreement  by  a 
mother,  that  if  plaintiff  would  maintain  her  Infant  child  he  should  be  paid 
out  of  the  child's  estate,  can  not  be  enforced. 

W.  Buckler  for  appellant;  O.  S.  Deming  for  appellees. 

TRUSTEES    OP   DOVER    CHRISTIAN    CHURCH    v.  MAYSVILLB    & 

BIG  SANDY  ROAD  CO. 

Filed  Octolier  25,  1898.    Appeal  from  Mason  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  reversing. 

Trustees  of  church— Title  to  church  property— In  this  action  by  five  tru»- 
tees  of  a  church  to  recover  damages  for  injury  to  the  church  property,  it  is 
immaterial  vrhether  the  statute  limiting  the  number  of  trustees  of  such  so- 
cieties to  three  prevented  the  title  from  vesting  in  a  greater  number,  as  the 
'plaintiffs  are,  if  not  in  fact  the  title  holders,  to  be  legarded  as  a  committee 
suing  by  the  appointment  and  on  behalf  of  the  congregation;  and,  besides, 
as  there  were  originally  only  three  trustees,  and  two  of  the  plaintiffs  are  the 
survivors  of  those  three,  the  title  must  be  regarded  as  remaining  in  them  if 
it  did  not  vest  in  the  five  trustees. 

E.  L.  Worthington,  G.  S.  Wall  and  T.  C.  Campbell  for  appellants;  Wads- 
worth  &  Son  for  appellee. 

COMMONWEALTH  v.  KEARNS. 

Filed  October  25,  1893.    Appeal  from  Rockcastle  Circuit  Court.    Opinion  of 

tbe  court  by  Judge  Yost,  reversine. 

Shipment  of  liquor  "C.  O.  D."— Place  of  sale— When  whisky  ordered  by 
letter  is  shipped  from  one  county  to  another  by  express  C.  O.  D. ,  the  sale 
takes  place  in  the  county  in  which  the  whisky  is  delivered  to  the  carrier, 
and  is  not  a  violation  of  a  prohibitory  liquor  law  lu  force  in  the  county  to 
which  it  is  shipped. 

W.  J.  Hendrlck  for  appellant. 

HURD  V.  COMMONWEALTH. 

Filed  October  25,  189S.    Appeal  from  Breathitt  Circuit  Court.    Opinion   of 

tbe  court  by  Judge  Yost,  reversing. 

A  warrant  of  arrest  charging  that  the  defendant  "has  been  guilty  of  the 
offense  of  selling  liquor  to  Mason  Cope,  committed  in  town  of  Jackson  on 
or  about  the  1st  day  of  December,  1&92,  in  violation  of  town  law,'*  does  not 
describe  the  ofiense  charged  or  state  tlie  county  in  which  it  was  committed, 
and,  therefore,  a  demurrer  should  have  )>een  sustained. 

J.  P.  Gillum,  J.  J.  C.  Bach  and  J.  B.  M«rcum  for  appellant;  W.  J.  Hen- 
drlck for  appellee. 

SNOWDEN,  &o.  V.  DARNABY,  &c. 

Filed  October  25,  1893.    Appeal  from   Bourbon  Circuit  Court.    Opinion    of 
the  court  by  Judge  Barbour,  reversing. 

1.  Guardian  and  ward— Venue  of  action— An  action  by  a  ward  against  his 
guardian  for  a  settlement  of  his  accounts  must  be  brought  in  the  county  in 
which  the  guardian  was  qualified. 

2.  Power  to  vacate  judgment— The  motion  to  vacate  a  judgment  because 
of  its  rendition  before  the  aoiion  regularly  stood  for  trial,  can  not  be  made 
-after  the  expiration  of  the  first  three  days  of  the  succeeding  term. 
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8.  Same— No  defense  being  offered,  it  was  error  to  set  aside  a  default  judg- 
ment on  motion  of  defendants. 

4.  Same— Whether  a  judgment  against  a  guardian  and  his  sureties  was 
erroneous  in  awarding  "compound  interest/' or  whether  it  was  merely  a 
misprision,  the  court  should  not  have  set  it  aside  at  a  subsequent  term.  If 
it  was  erroneous  as  distinguished  from  a  misprision,  the  court  had  no  power 
at  a  subsequent  term  to  correct  it;  and  if  it  was  a  mere  misprision,  it  should 
have  been  corrected  only  in  so  far  as  it  was  a  misprision,  which  could  hsTe- 
been  done  without  setting  aside  the  whole  judgment. 

L.  J.  Moore  for  appellants. 

MT.  VERNON  BANKING  CO.  v.  HENDERSON  HOMINY  MILLS. 
Filed  October  26,  18()8.    Appeal  from  Henderson  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  revenging. 

A  writ  of  fieri  facias  binds  the  estate  of  the  defendant  from  the  time  it  i» 
delivered  to  the  ofHcer  to  execute,  and  when  the  defendant  at  the  time  the 
writ  is  placed  in  the  ofSoer's  hands  is  still  in  posFesslon  of  personal  property 
which  another  claims  to  have  purchased  from  him,  the  execution  creates  a 
lien  upon  the  property  if  the  prior  sale  was  fraudulent;  and  one  who  pur- 
chases the  property  from  the  fraudulent  purchaser  between  the  date  at  which 
the  writ  goes  into  the  officer's  hands  and  the  date  of  the  levy  takes  subject 
to  the  execution  Hen,  which  is  perfected  by  the  levy;  and  it  is  immaterial 
whether  the  last  purchaser  had  notice  of  the  frand. 

J.  L.  Dorsey  for  appellant ;  Yeaman  &  liookett  for  appellee. 

RHODES  V.  COMMONWEALTH. 
Filed  November  1,  1893.    Appeal  from  Henderson  Circuit  Court.    Opinion 

of  the  court  by  Judge  Yost,  reversing. 

1.  A  bawdy  house  is  a  house  of  ill  fame,  kept  for  the  resort  and  unlawful 
oommefoe  of  lewd  people  of  both  sexes. 

a.  Letting  house  to  be  kept  as  bawdy  house— Not  only  is  the  person  keep- 
ing a  bawdy  house  liable  to  indiotmen%  but  the  person  letting  the  house, 
knowing  the  purpose  for  which  it  is  to  be  kejit,  is  liable  to  the  same  punish- 
ment as  the  keeper. 

8.  A  disorderly  house  is  a  house  the  inmates  of  which  behave  so  badly  aa 
to  become  a  nuisance  to  the  neighborhood;  and  while  a  bawdy  house  is  a 
disorderly  house,  a  house  may  be  disorderly  without  being  a  bawdy  house, 
therefore,  upon  the  trial  of  appellant  under  an  indictment  against  him  and 
another  jointly  for  keeping  a  bawdy  house,  it  was  error  to  instruct  the  jury 
that  they  should  find  appellant  guilty  if  they  believed  be  was  the  owner  of 
the  house  and  let  it  to  his  codefendant  for  the  purpose  of  keeplLg  a  "disoi- 
derly  house. " 

Montgomery  Merritt  for  appellant;  W.  J.  Hendrick  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  STORMS. 
Filed  November  1,  1898.    Appeal  from  Oarrard  Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  reversing. 

1.  Railroads— Refusal  to  accept  passenger's  ticket— Exemplary  damages— 
Where  a  passenger  on  a  railroad  train  asked  the  conductor  before  the  train 
started  if  his  ticket  was  good,  and  the  conductor  said  to  him,  "it  is  worth 
nothing;  you  must  either  pay  some  money,  get  off  and  get  another  ticket, 
or  I  will  put  you  off,"  whereupon  he  left  the  train  and  purchased  another 
ticket,  which  was  accepted  by  the  conductor.  Every  element  necessary  to 
sustain  an  action  in  tort  against  the  company  is  lacking,  as  the  passenger 
sustained  neither  personal  inconvenience,  sickness,  loss  of  time,  loss  of  ca- 
pacity to  earn  money,  or  physical  or  mental  suffering  as  a  resulc  of  the  acts 
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complained  of.  Therefore,  in  this  rfction  by  the  passenger  afi^ainst  the  com- 
pany to  recover  damages,  he  was  only  entitled  to  recover  the  actual  damages 
sustained  by  him,  and  the  court  erred  in  allowing  the  jury  to  give  exemp- 
lary  damages. 

2.  Same— Where  by  the  default  of  a  carrier  a  passenger  is  not  carried,  or  is 
compelled  to  pay  the  passage  money  or  fare  a  second  time  in  order  to  be  car- 
ried, the  passenger's  remedy  is  either  in  assumpsit  or  tort  at  bis  election. 
The  form  of  the  action  is  unimportant  save  upon  the  question  of  damages, 
as  in  actions  of  assumpsit  the  damages  are  generally  limited  to  compensa- 
tion, while  in  actions  of  tort  the  jury  are  allowed  greater  latitude,  and  Id 
proper  oases  may  give  exemplary  damages. 

Breckinridge  &  Shelby  for  appellant;  William  Herndon  for  appellee. 

WESTERN  UNION  TELGRAPH  CO.  v.  SMITH. 

Filed  November  1,  1893.    Appeal  from  Spencer  Circuit   Court.    Opinion  of 
the  court  by  Judge  Yost,  affirming. 

1.  Delay  in  delivering  telegram— Damages  for  mental  suffering  alone— One 
to  whom  a  telegraph  message  has  bten  sent  notifying  him  of  the  death  of 
his  father  and  the  time  of  buiUal.  which  the  tel^'graph  company  has  failed 
through  the  negligence  of  its  agent  to  deliver  in  due  time,  inay  recover 
damages  fur  injury  to  his  feelings,  although  unaccompanied  by  any  pecuni- 
ary loss  or  physical  suffering. 

In  this  case  a  verdict  in  favor  of  plaintiff  against  defendant  telegraph  com- 
pany for  S1,0C0  on  account  of  mental  suffering  caused  by  delay  of  defendant 
in  delivering  to  plaintiff  a  mes.(:age  announcing  the  death  of  his  father  and 
time  of  burial  is  sustfiined. 

2.  Same— The  fact  that  the  agent  made  inquiry  of  several  citizens  of  the 
town  concerning  the  plaintiff's  whereabouts,  none  of  whom  knew  him,  is 
not  sufficient  to  authorize  the  court  to  say  that  the  verdict  is  not  supported 
by  the  evidence,  thera  being  testimony  to  show  that  the  agent  had,  a  short 
time  before,  been  introduced  to  plaintiff  and  afterward  admitted  that  he 
had  met  him,  but  had  forgotten  it. 

Richardson,  Weisslnger  &  Baskin  for  appellant;  Strother  &  Qordon  for 
appellee. 

KEUBLER  V.  TAYLOR. 

Filed  November  1,  1893.    Appeal  from   Livingston  Circuit  Court.     Opinion 
of  the  court  by  Judge  Barbour,  affirming  on  original  and  cross  appeal. 

1.  Guardian  and  ward— Action  to  surcharge  settlements- As  this  action  to 
surcharge  various  settlements  made  by  plaintiff's  guardians  with  the  county 
court  is  against  the  guardian  alone,  the  Kuieiies  not  l)eing  joined,  the  olijec- 
tion  that  the  petition  does  not  allege  that  the  bond  was  approved  by  the 
county  court  is  unavailing. 

2.  Same— Limitation  of  actions  for  fraud— As  the  action  which  is  in  the 
nature  of  an  action  for  relief  for  fraud  was  brought  within  five  years  after 
the  discovery  of  the  fraud,  it  is  not  barred  by  limitation.  The  plaintiff  being 
young  and  inexperienced,  it  was  but  natural  that  he  should  rely  upon  what 
his  guardian,  who  was  also  his  stepfather,  told  him,  and  he  could  not  x«a- 
sonably  have  been  expected  to  at  once  discover  the  fraud. 

3.  Same— Pleading— -Objection  waived— The  allegations  of  plaintiff  Id  his 
petition  that  he  did  not  discover  the  fraud  "until  shortly  before  the  institution 
of  the  action"  was  vague  and  indelinice,  but  the  objection  should  have  lieen 
made  in  the  form  of  a  motion  requiring  plaintiff  to  make  his  allegation 
more  speoiflo.  But  as  defendant  joined  issue  upon  this  allegation,  and  evi- 
dence was  lAken  thereunder,  the  defect  was  cured  by  the  judgment. 

4.  Liability  of  guardian  for  interest— As  defendant  did  not  use  his  ward's 
money  he  was  not  chargeable  with  interest  on  each  amount  from  the  time 
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he  received  it;  but  as  he  did  not  try  to  invest  the  xnonej,  as  he  should  have 
done,  be  should  have  been  charged  with  Interest  on  the  balance  in  his  hands 
at  the  end  of  each  year,  counting  from  the  time  of  his  appointment.  But 
the  error  in  charging  him  with  Interest  on  each  amount  from  the  time  he 
received  it  is  more  than  compensated  for  in  improper  allowances. 

5.  Stepfather  not  entitled  to  compensation  for  stepchild's  support— As 
plaintiff  lived  with  defendant,  his  stepfalher,  as  one  of  the  members  of  his 
family,  the  relation  of  parent  and  child  was  established,  and  the  defendant 
could  not  demand  oompenFation  for  the  child's  maintenance  and  education, 
there  being  nothing  in  the  case  to  take  it  out  of  the  general  rule.  Neither 
can  the  plaintiff  claim  pay  for  his  services. 

6.  The  court  did  not  err  in  rejecting  nn  amended  petition  which  was  not 
tendered  until  near  two  years  after  ihe  institution  of  the  action  and  after 
the  cause  had  been  submitted  for  judgment. 

J.  W.  Bush  and  J.  C.  Hodge  for  appellant;  John  K.  Hendrick,  W.  D. 
G  r^r  and  W.  S.  Bishop  for  app?llee. 

MITCHELL.  ASS'ER  v.  PORTEK,  &c. 

Filled  November   1,  1893.     Appeal  from    Carlisle   Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Banks— Authority  of  cashier  to  accept  renewal  of  note— The  cashier  of  a 
bank  has  not,  in  law,  authority  by  virtue  of  his  position  as  cashier  merely 
to  receive  in  payment  of  debts  due  the  liank  other  notes  or  things  other  than 
money  without  consulting  the  president  and  other  officers  of  the  corporation. 
But  he  may  be  intrusted  by  the  corporation  with  the  business  of  renewing 
notes  and  debts  of  the  bank,  or  the  management  of  the  business  of  the  bank. 
And  if  this  power  is  given  him  his  agreement  to  accept  one  note  in  payment 
of  another  will  bind  the  bank. 

2.  Same— Such  authority  need  not  be  expressly  conferred,  but  may  be 
shown  by  the  manner  in  which  the  business  of  the  bank  was  conducted,  and 
by  the  cashier's  repeated  dealings  with  the  party  who  claims  that  he  had 
such  authority.  And  it  is  for  the  jury,  under  all  the  evidence,  to  say 
whether  the  cashier  was  intrusted  with  such  authority  or  not. 

J.  C.  Flournoy  for  appellant;  J.  D.  White  &  Son  for  appellees. 

BELL  v.  LOUISVILLE.  &c.,  RAILROAD  CO. 

Filed  November   1,  1893.     Appeal  from  Daviess   Circuit   Court.     Opinion   of 
the  court  by  Judge  Barbour,  affirming. 

1.  Grounds  for  new  trial—The  assignment  as  ground  for  new  trial  "that 
the  court  erred  to  plaintiff's  prejudice  in  its  instructions  to  the  jury,  in  re- 
fusing to  instruct  the  jury  as  asked  by  him,  to  all  of  which  he  excepted  at 
the  time,''  makes  both  the  giving  and  refusing  of  instructions  grounds  for 
new  trial,  it  being  manifest  that  such  was  the  intention,  and  that  the  word 
*'and''  was  omitted  by  mistake. 

2.  Railroads— Statutory  presumption  of  negligence  overcome— In  this 
action  against  a  railroad  company  to  recover  damages  for  the  killing  of 
stook  on  the  track  by  one  of  its  trains  the  statutory  presumption  of  negli- 
gence was  overcome  by  the  uncontradicted  testimony  of  the  employes  in 
charge  of  the  train,  showing  that  they  exercised  proper  care. 

3.  Prejudicial  errors— As  plaintiff  had  no  case  the  instructions,  though 
erroneous  as  abstract  propositions,  were  not  prejudicial. 

Sweeney,  Ellis  &;  Sweeney  and  R.  S.  Todd  for  appellant:  Helm  &  Bruce 
tor  apiwllee. 


Tl?^  K^i^tacky  JL^aW  Reporter. 


W.J.  CHINN Frankfort,  Ky. 
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HOOK,  Ac.  V.  JOYCE. 

(Filed  June  6,  1898.) 

Adverse  pogtession  of  lot  Id  oemeterr^Wben  the  legal  title  to  a  lot  li  in 
A.  at  the  time  B.  buries  bis  dead  and  erects  tombstones  tberein,  notblDR 
more  than  an  easement,  giving  tbe  right  of  burial  therein,  can  exist  in  B. 
in  said  lot;  but  a  right  to  such  easement  may  be  acquired  and  perfected  by 
prescription,  so  that  it  will  pass  by  descent  to  B.'s  hell's  at  law. 

The  right  to  such  easement,  as  well  as  title  to  the  lot  itself,  may  be  ac- 
quired by  fifteen  years'  continuous  actual,  adverse  possession. 

Burial  of  the  dead  in  a  lot  in  a  cemetery,  openly  and  under  a  claim  of 
right  and  the  erection  of  tombstones,  whether  the  lot  is  enclosed  or  not,  is, 
in  legal  contemplation,  an  adverse  holding  of  such  easement— actual,  ad> 
vene  and  notorious  so  long  as  the  gravestones  stand.  No  other  acts  of  pos- 
session are  neoessaryi  nor  can  there  oe  an  ouster  of  possession  by  an  intruder 
so  iQDg  as  the  gravestones  stand,  indicating  by  inscription  previous  burial 
of  another.  X 

Oilbert  &  Babn  and  B.  L.  Beeves  for  appellauts. 

Bam  HoustoD  for  appellee. 

Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  tbe  court  by  Judge  Lewis. 

This  is  in  the  nature  of  an  action  of  ejectment  brought  by  ap- 
pellee to  recover  of  appellant  a  cemetery  lot,  and  upon  the  trial 
the  court  gave  the  following  instructions: 

'*1.  The  court  instructs  the  Jury  that  the  parcel  of  land  in  con- 
test is  a  cemetery  lot  for  burial  purposes  within  the  cemetery 
ground  of  the  city  of  Paducah,  which  was  purchased  by  it  and 
laid  out  into  cemetery  Jots  in  1847,  and  the  lot  in  contest  was  con- 

« 
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veyed  by  the  oity  to  the  defendant,  W.  H.  Hook,  in  1881,  by  the 
deed  from  It  to  him  exhibited  in  evidence,  and  ander  this  deed 
the  defendant  became  the  owner  of  same  and  plaintiff  can  not 
recover;  and  they  will  find  for  defendant  unless  they  should  be- 
lieve from  the  evidence  that  the  plaintiff,  M.  W.  Joyce,  is  the 
son  of  Luoinda  Joyce,  and  that  plaintiff  and  Lucinda  Joyce,  un- 
der whom  he  claims,  at  any  time  prior  to  possession  of  the  de- 
fendant. Hook,  had  held  the  actual,  adverse  possession  of  the  lot 
in  contest  continuously,  claiming  to  own  same  adversely  to  all 
the  world,  against  all  persons  for  fifteen  years.  In  which  event 
be  is  the  owner  t*f  the  land  or  lot  and  entitled  to  recover  it,  and 
they  will  find  for  him  unless  the  Jurv  should  further  believe 
from  the  evidence  that  defendant  Hook  thereafter  had  held,  the 
actual,  adverse  possession  of  the  lot  continuously,  claiming  it  as 
his  own,  adversely  to  all  the  world  and  against  all  persons  for 
fifteen  years  before  this  action  was  brought.  In  which  latter 
event  also  they  will  find  for  defendant;  and  if  they  find  for 
plaintill  Joyce,  they  will  find  for  him  the  lot  in  contest,  and 
assess  the  damages  at  whatever  sum'  they  may  believe  from  the 
evidence  he  has  sustained,  by  reason  of  tne  removal  of  the  tomb- 
stones and  the  desecration  of  the  graves  of  his  ancestors,  not  ex- 
ceeding $100. 

"2.  The  court  instructs  the  Jury  that  the  deposit  of  the  dead 
in  the  grave  in  burial  gives  the  heir  no  interest  in  the  soil;  and 
to  constitute  adverse  possession  of  a  cemeUry  lot  the  possession 
must  have  been  with  acts  of  ownership  by  the  claimant  in  the 
preservation  and  use  of  the  grounds  for  burial  purposes,  and 
under  a  claim  of  right  as  owner,  openly  and  notoriously  against 
all  the  world  and  all  persons.'^ 

The  legal  title  of  the  tract  of  land,  within  boundary  of  which 
the  lot  in  dispute  is  situated,  bavins  been  in  Clark  when  ap- 
pellee's father  was  buried  there,  ana  conveyed  to  the  city  qf 
Faducah  at  the  time  his  brother  was  buried  and  the  gravestones 
were  put  there  by  his  mother,  no  more  than  an  easement  in  the 
lot  could  at  any  time  exist;  but  such  easement,  as  well  as  title 
to  the  soil,  may  be  acquired  and  perfected  by  prescription,  the 
right  to  which  can  not  be  defeated  even  by  the  owner  of  the  soil, 
but  will  by  descent  pass  to  heirs  at  law. 

In  this  case  it  appears  appellee  is  the  only  living  child  and 
heir  at  law  of  Lucinda  Joyce,  who,  after  death  of  her  husband, 
followed  by  that  of  a  son,  caused  tombstones  to  be  placed  at 
their  graves,  the  lot  to  be  enclosed  and  otherwise  cared  for,  and 
was  afterwards  herself  buried  thel^. 

The  court,  therefore,  correctly  instructed  the  jury  that  actual, 
adverse  possession  of  the  lot  by  Lucinda  Joyce  and  plaintiff  for 
fifteen  years  before  entry  of  appellant  gave  to  them  indisputable 
right  to  the  easement;  and  the  rights  of  appellant  were  at  the 
same  time  described  and  protected  by  the  furthet  instruction  to 
the  jury  to  find  for  him  in  case  h«i  bad  acquired  and  held  adversely 
the  lot  continuously  fifteen  years  next  before  the  commencement 
of  the  action.  For,  like  the  fee  simple  title  to  land,  an  ease- 
ment, whether  acquired  by  deed  or  by  possession,  may  be  lost  by 
entry  and  continuous  adverse  possession  for  the  statutory  period 
of  fifteen  years  by  even  a  tort  feasor. 

It  seems  to  us,  therefore,  the  first  of  the  two  instructions  is 
unobjectionable:  but  tne  question  arises,  what  is  the  nature  and 
extent  of  the  adverse  possussion  required  in  order  to  ultimately 
ripen  into  a  title  to  an  easement  of  a  burial  lot? 

It  seems  to  us  burial  of  the  dead  body  is  the  only  possession, 
when  claimed  and   known,  necessary  to  ultimately  create  com- 


SOUTB's  ADM'b,  M.  v.  MAECnM<  AO.  339 

plete  ownership  of  the  easement  so  as  to  render  it  inheritable; 
and  as  long  as  it  is  enclosed  as  a  bnrial  place,  or,  even  without 
enclosure,  as  long  as  gravestones  stand,  marking  the  place  as 
burial  ground,  the  possession  is,  from  the  nature  of  the  case, 
necessarily,  and,  therefore,  in  legal  contemplation,  actual,  ad- 
verse and  notorious. 

Moreover,  there  can  not  bean  actual  duster  of  possession  by  an 
intruder  nor  running  of  the  statute  of  limitation  in  his  favor 
while  such  gravestones  stand  there,  indicating;  by  inscription  the 
previous  burial  of  another. 

It  appears  that  appellee  does  not  now  nor  has  resided  in  Padu- 
cah  for  many  years;  but.nonresidence  does  not  divest  an  heir  at 
law  of  such  casement,  the  gravestones  of  his  parents  being,  as 
long  as  they  stand,  conclusive  of  his  (ilaim  of  ownership  as  well 
as  right  of  entry. 

The  last  instruction  seems  to  require,  as  evidence  of  adverse 
possession,  some  visible  acts  of  ownership  by  the  claimant  in 
the  preservation  and  use  of  the  ground  tor  burial  purposes;  and 
in  that  respect  it  was  rather  prejudicial  to  appellee. 

As  no  error  of  law  occurred  prejudicial  to  appellant,  and  there 
is  evidence  to  support  the  veraict,  the  judgment  is  affirmed. 


SOUTHS  ADM'R,  Ac.  v.  MARCUM,  Ac. 

(Filed  Jupe  8,  1893— Not  to  be  reported.) 

1.  Landlord  and  tenant— Title— Id  aD  action  by  a  landlord  against  his 
tenant  to  recover  possession  of  land,  it  is  immaterial  whether  or  not  the 
laodlord  had  any  tifrle  to  the  land  at  the  time  the  contract  of  lease  was  made. 
And  after  the  tenant  has* been  in  actual,  adverse  possession  of  such  land 
for  fifteen  years,  it  ts  Itnmaterial  whether  or  DOt  the  landlord  had  any  title 
io  contest  with  even  a  stranger  concerning  the  right  of  possession. 

2.  Same— Vendor  and  vendee— BstoppeT— One  who  was  in  possession  of 
land',  claiming  in  his  own  right  n^der  a  void  patent,  in  1846  made  a  written 
contract  with  the  holders  of  the  title  thereto,  hy  which  he  became  their  ten- 
ant and  continued  to  hold  a?  tenant  until  1860,  when  he  purchased  the  un- 
divided half  interest  of  one  of  his  lessors,  from  whom  he  received  a  deed  in 
1867.  Held— That  the  tenant  thereafter  is  estopped  by  his  conduct  from 
pleading  against  either  of  such -landlords  that  they  in  fact  had  no  title  in 
1846,  and  that  they  induced  him  to  become  their  tenant  by  fraud. 

8^.  Same-^The  evidence  shows  that  defendant  held  as  tenant  of  two  Joint 
owners  from  1846  to  1860,  and  thereafter  as  purchaser  and  claimant  of  one- 
half  the  land,  and  either  as  tenant  or  joint  owner  of  one  of  his  original 
lessor,  as  to  the  other  half  for  such  a  length  of  time  that  his  possession,  by 
the  lapse  of  fifteen  years  from  1846,  had  ripened  into  a  perfect  title  to  him- 
self to  01^9-half ,  and  his  joint  owner  as  to  the  other  half.  He1d**A  deed 
executed  by  him  alone  for  a  small  part  of  the  land,  by  which  he  alone  under- 
took to  convey  it^  is  not  a  disclaimer  of  allegiance  to  or  Joint  ownership 
with  his  co-tenant,  and  he  can  not  defeat  the  right  of  the  other  Joint  owner 
to  ah  undivided  half  of  the  land.  .  . 

Isaac  N.'  Cardwell  and  Wm.  H.  Holt  for  appellants. 

J.  fi.  Marcum  for  appellees. 

Appeal  from  Breathitt  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellants,  beir^  at  l^w  pf  J.  W.  South,  brought  tt)is  action  In 
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equity,  Deoember  20,  1881,  to  r«oo¥er  one-half  the  ^alue  of  160 
sawlogs,  out  on  a  traot  of  land  of  whleb  they  olaim  to  own  an 
undiTided  half,  defendant,  Edward  Maroum,  etnee  dead,  ownlnff 
the  other  half,  and  for  an  Injunction  restraining  bim  Itota  far- 
ther cutting  timber  thereon. 

Upon  motion  of  the  heirs  at  law  of  Edward  MaFOiun,  wbo  bad 
In  the  meantime  become  defendants  in  bis  stead,  the  action  was 
transferred  to  the  ordinary  docket  for  the  tzial  of  the  issues  of 
title  to  the  undivided  half  of  the  land  which  appellants  alleged 
they  own.  It  appears  that  about  the  year  1788  a  traot  of  116,000 
acres  of  land  was  patented  by  the  Commonwealth  of  Virginia  to 
Thomas  Franklin,  within  boundary  of  which  is  the  tract  in  qaes* 
tion;  but,  nevertheless,  Edward  Marcum,  prior  to  ]846«  entered, 
had  surveyed  and  caused  a  patent  to  issue  in  his  favor,  and  was 
at  that  date  in  possession  of  the  tract,  one  half  of  wbiob  appel- 
lants claim;  but  it  appears  that  Daniel  Breok  and  J.  W.  Sooth, 
claiming  to  be  owners,  made  a  written  contract  at  that  time, 
1846,  with  Edward  Marcum  by  which  he  leased  the  land  from 
them  and  continued  in  possession  under  that  lease  until  1H60, 
when  Breok  sold  to  him  his  undivided  half,  and  subsequently 
made  to  him  a  deed  therefor.  But  the  whole  purchase  price  was 
not  paid  until  1872,  when,  after  litigation,  Breok,  or  rather  his 
father  and  heir  at  law,  recovered  a  Judgment  for  the  balance 
unpaid  of  the  purchase  money. 

The  defense  made  by  Marcum  to  the  suit  of  Breck  was  that  he 
was  induced  to  enter  into  the  contract  of  lease  with  Breck  and 
South  bv  their  fraudulent  representation  they  had  a  title  to  the 
land.  That  defense  is  made  in  this  aotlon  by  his  heirs  at  law, 
and  as  an  additional  defense  they  plead  adverse  possession  for 
more  than  fifteen  years  before  the  action  was  commenced. 

It  seems  to  us  that  having  held  the  land  under  that  lease  as 
tenant  of  Breck  and  South  until  1860,  when  he  purchased  an  un- 
divided half  and  received  a  deed  therefor  in  1867,  be  is  precluded 
from  pleading  ftnd  relying  upon  the  alleged  fraud;  besides,  that 
issue  was  made  and  tried  in  the  salt  brought  by  Breck  for  tbe 
purchase  money  in  1867,  and  determined  against  biro  by  Judg- 
ment rendered  in  1872. 

In  order  to  determine  validity  of  tbe  other  ground  of  defense, 
which  involves  a  question  of  law  as  well  as  fact,  it  la  necessary 
to  ascertain  the  relation  of  the  parties  and  elleot  of  the  traosao- 
tions  between  Breok  and  South,  as  Joint  owners,  and  Edward 
Marcum,  their  tenant  until  1860,  when  he  purchased  Brock's  on- 
divided  half  of  the  land. 

On  the  trial  of  this  case  appellants  did  not  undertake  to  show 
any  title  of  record  to  the  land,  nor  did  the  lower  court  seem  to 
have  regarded  it  essential  for  recovery  they  should  do  so, 
although  their  failure  to  ofFer  paper  evidence  of  title  was  im- 
propeily  referred  to  in  an  instruction. 

whether  they  had  or  did  not  have  a  title  in  1846  would  have 
been  Immaterial  in  any  action  they  might  have  Instltated  for 
recovery  of  the  land  against  Edward  Marcum,  their  tenant,  and 
after  the  expiration  uf  fifteen  years  from  1846  ^ould  have  been 
Immaterial  in  a  contest  for  possession  with  any  other  person; 
for  he,  as  their  tenant,  had  the  actual  possession  of  the  land, 
claimino:  for  them  to  a  well-defined  boumlary  until  1800,  and 
thereafter  continued  in  possession  until  his  death,  and  his  heirs 
at  law  have  dooe  so  since.  So  that  as  to  Breck  the  possession 
had,  one  year  after  1860,  ripened  into  a  title,  good  againpt  all 
claimants,  and  Marcum  did  not  nor  could  resist  payment  of  the 
purchase  price  of  the  undivided  half  upon  the  ground  3reQk  bad 
no  title. 
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As  to  South,  Mareum  held  poMession  as  his  tenant  also  until 
1860«  fourteen  years,  and  whether  he  thereafter  sustained  the 
relation  of  tenant  to  him  as  to  an  undivided  half  of  the  land  or 
that  of  Joint  owner,  his  oontlnued  possession  enured  to  the  bene- 
fit of  South,  who,  at  the  end  of  fifteen  years,  likewise  had  a 
perfect  title;  for  there  is  no  evidence  whatever  that  Maroum  dis* 
avowed  allegiance  and  claimed  adversely  to  South  before  eicpira- 
tioD  of  fifteen  years  from  1846,  which  was  in  1861,  or  that  he  held 
and  claimed  the  entire  tract  adversely  to  South  at  all  for  fifteen 
years  before  institution  of  this  action  in  1881. 

It  appears   he  sold  and  undertook   to  convey  a  small  parcel  of 

the   tract  In  1867,  or  1868,  but   that  oiicumstance,  even  if  it  had 

occurred  In  such  manner  as  to  apprise  South  that  Marfum  then 

held  and  claimed  the  entire  tract  adverse  to  his  title  to  one- half, 

wlM  not  effectual   to  divest  South  or   his   heirs   at  law  of   their 

entire  title  and  interest,  because  it  took  place  within  fifteen  years 
before  IntBtitntion  of  this  action. 

The  case,  as  it  appears  to  us,  stands  thus:  Mareum  was,  in 
1846,  in  actual  possession  of  the  land  in  controversy,  claiming  to 
the  extent  of  a  well-defined  boundary,  but  had  no  title  what- 
ever, for  his  patent  was  void  because  the  land  had  been  already 
appropriated  and  patented  to  Franklin.  He,  by  a  contract  of 
lease  then  made,  became  tenant  of  South  and  Breck,  and  as  such 
continued  in  possession  until  1860,  and  thereafter  as  purchaser 
and  claimant  of  one-half,  and  as  either  tenant  of  or  Joint  owner 
with  South  of  the  other  half,  it  is  immaterial  which,  he  continued 
in  possession  for  the  full  period  of  fifteen  years,  and  until  that 
possession  had  ripeied  into  a  perfect  title  of  himself  to  one-half 
and  of  South  of  the  other  halt  of  the  land;  and  so  far  from  his 
disclaiming  either  allegiance  to  South  in  respect  to  the  one-half 
in  controversy  or  Joint  ownership  with  him,  there  is  evidence 
that  as  late  as  1667  he  recognized  South 's  title  and  proposed  to 
purchase  his  undivided  interest,  and  his  sale  of  a  small  parcel  of 
tire  land,  which  was  the  first  act  that  could,  in  any  case,  be  con- 
strued as  notice  to  South  of  the  adverse  character  of  his  posses- 
sion, did  not  occur  till  1867,  less  than  fifteen  years  before  com- 
mencement of  this  actfon. 

We  think  as  the  record  stands  appellants  were  clearly  entitled 
to  the  peremptory  instruction  in  their  favor  wbich  was  asked, 
but  refused  by  the  lower  court. 

The  Judgment  is,  therefore,  reversed  for  a  new  trial  of  the  issue 
oonsiiltent  with  this  opinion. 


I^OBEfiTS  V.  COMMONWEALTH. 
(Filed  June  10,  1808— Not  to  be  reported.) 

1.  CiimiDal  law— The  refusal  to  grant  defendant  a  oontlnuance  was  not 
erfbneOQB  or  prejudloial  tiuoe  wittiesses  at  the  trial  testlded  to  the  faots  ez- 
peetsd  to  be  pH)Ven  bj  the  abtent  wltnemes,  and  the  affidavit  for  a  oontlnti- 
aoM,  wMoh  alleged  wbat  tbe  absent  wftnesses  would  Ntate  if  present,  was 
read  on  tbe  trial  as  eVidenoe  io  tht  as  It  wAs  oompetent. 

9.  fiame-^DeCiiioDB  oonoemioff  oballeoge  to  the  panel  are  not  subjeot  to 
•loepiloD  and  csn  not  be  considered  on  appeal. 

inragularities  in  the  seleotloo  or  formatloo  or  summoning  of  tbe  jury  oan 
ool  be  sbdWA  bf  only  the  attdavit  of  tbe  accused ;  tbe  reoord  must  be  ap« 


8.  Same— SnmmoDlDic  of  jury  from  an  adiolning  oountj— An  affidaTit  of 
an  aooueed  that  his  proseoutors  are  people  of  inflnence  and  are  nslng  money 
to  seotire  his  conviction  is  not  sufficient  to  authorize  the  court  to  order  the 
jury  summoned  from  an  adjoining  county.  The  court  must  be  governed  by 
section  194,  Criminal  Code*,  in  such  case. 

4.  Same— Jury— Under  section  193,  Criminal  Code,  the  court  may  appoint 
persons  to  summon  petit  jurors  after  the  regular  panel  is  exhausted  in  a 
case. 

6.  Same— An  attorney  may  state  to  the  jury  the  nature  of  the  case  against 
defendant,  who  is  not  the  regular  attorney  for  the  Commonwealth. 

6.  Same— Evidence— Where  a  wilipess  for  aooused  is  asked  by  the  Common- 
wealth if  he  is  not  under  Indictment  for  perjury,  and  he  answers  a^Srma- 
ti'vely;  a  further  statement  from  him  that  the  prosecutors  of  defendant 
procured  the  indictment  against  him  is  competent. 

But,  under  all  the  circumstances  of  this  case,  the  exclusion  of  such  state- 
ment of  the  witness  for  defendant  was  not  prejudicial. 

7.  Same— Evidence  of  a  witness  that  a  relative  of  defendant,  not  in  de- 
fendant's presence,  endeavored  to  induce  him  to  testify  in  favor  of  defend- 
ant, is  incompetent,  but  its  admission  did  not  prejudice  accused. 

8.  Same— View  of  premises  by  jury— The  trial  court  did  not  abuse  its 
discretion  in  refusing  to  send  the  jury  to  view  thci  ground  where  the  homi- 
cide, for  which  appellant  was  indicted,  occurred. 

J.  J.  G.  Baoh,  B.  A.  Hurst,  J.  B.  Marouni  and  W.  W.  Vaughn 
for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Breathitt  Circuit. Court. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

On  a  former  trial  of  this  case  a  demurrer  to  the  indictment  was 
filed  and  overruled.  On  an  appeal  to  this  court  the  ruling  of  the 
lower  court  in  this  respect  was  approved,  and  the  sufficiency  of 
the  indictment  will  not  again  be  considered. 

The  appellant,  for  the  second  time  convicted  of  murder  and 
sentenced  to  confinement  in  the  penitentiary  for  life,  complains 
on  this  appeal,  first,  that  he  was  not  granted  a  continuance. 

No  absent  witnesses  could  throw  any  light  on  the  killing  with 
which  he  was  charged,  but  would  testify,  it  is  said  in  the  .affi- 
davit, to  the  unsoundness  of  defendant's  mind.  There  were 
other  witnesses  present  who  did  so,  testify,  and  the  affidavit  for 
the  continuance,  so  far  as  competent,  was  read'  to  the  Jury  as 
evidence.  Secondly,  it  is  urged  that  the  court  erred  in  overruling 
his  challenge  to  the  panel  of  the  Jury  summoned  for  that  term 
of  court.  No  record  evidence  of  how  the  panel  was  obtained  was 
offered,  but  the  affidavit  of  the  defendant  contained  the  state- 
ment that  it  was  not  selected  by  the  jury  commissioners,  but  by 
the  sheriff  and  his  deputies,  all  of  whom  are  alleged  to  be  taking 

an  active  part  in  the  prosecution  of  the  defendant. 

This  was  not  the. proper  way  to  show  irregularity  in  the  forma- 
tion of  the  Jury  or  in  tl)e  mode  of  summoning  it.  There  was  a 
record  easy  of  access  disclosing  the  facts.  It  does  not  appear 
wrhen  the  panel  was  summoned.  It  is  to  be  presumed  that  the 
sheritT  performed  this  service  under  the  order  of  courts  as  pro- 
vided by  section  11  of  article  4,  chapter  62  of  the  General  Statutes. 
Moreover,  it  is  distinctly  provided  by^sectlon  281,  Criminal 
Code,  and  oftentimes  so  announced  by  this  court,  that  decisions 
of  the  court  upon  cliallenges  to  the  panel  and  for  cause  shall 
not  be  subject  to  exception.  .... 
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In  this  connection  we  may  notice  the  motion  of  the  defendant 

to  have  tiie  Jury  summoned  from  an  adjoining  county.    His  aflQ- 

davit  discloses  that  the  prosecutors  are  people  of  influence,  and 

are  using  money  to  secure  his  conviction.  Section  194,  Criminal 
Code,  provides  that  *'if  the  judge  of  the  court  be  satisfied,  after 
having  made  a  fair  effort  in  good  faith  for  that  purpose,  that, 
from  any  cause,  it  will  be  impracticable  to  obtain  a  Jury  free  of 
bias  in  the  county  wherein  the  orosecution  is  pending,  he  shall 
be  authorized  to  order  the  sherin  to  summon  a  suflQcient  numbej 
of  qualified  persons  from  some  adjoining  county  in  which  the 
ludge  shall  believe  there  is  the  greatest  probability  of  obtaining 
impartial  Jurors,  and  from  those  so  summoned  the  Jury  may  be 
formed." 

The  manner  of  satisfying  himself  of  this  impracticability  is  by 
making  a  fair  effort  to  obtain  the  jury  in  the  county  wherein 
the  case  is  pending,  and  certainly  the  court  is  not  to  ignore  the 
plain  provisions  of  the  Code  and  be  controlled  and  guided  by  the 
unsupported  affidavit  of  the  defendant.  ^ 

After  the  regular  panel  was  exhausted  the  court,  under  section 
196,  Criminal  Code,  designated  two  other  persons  to  summon 
petit  Jurors,  who  were  duly  s^orn.  This  was  objected  to  by  the 
defendant,  but  we  perceive  no  error  in  thus  following  the  pro- 
vision of  the  law  cited. 

An  attorney  other  than  the  regular  attorney  for  the  Common- 
wealth stated  to  the  Jury  the  nature  of  the  charge  against  the 
defendant.  We  see  no  error  in  this,  nor  in  the  fact  that  one  of 
the  witnesses  for  the  Commonwealth  is  shown  to  have  heard  the 
statement.  The  court  no  doubt  would  promptly  have  required 
his  retirement  had  his  attention  been  oallea  to  the  fact  of  his 
presence. 

We  have  examined  the  rulings  of  the  court  carefully  in  admit- 
ting and  rejecting  testimony,  and  find  no  error  prejuaicial  to  the 
substantial  rights  of  the  defendant. 

The  nearest  approach  to  it,  perhaps,  was  in  not  allowing  the 
defendant  to  prove  by  Ransom  Roberts  that  the  friends  of  the 
deceased  had  procured  an  indictment  for  perjury  against  the 
witness,  in  order  to  discredit  his  testimony.  The  Commonwealth 
had  been  allowed,  but  without  objection  by  defendant,  to  ask 
the  witness  if  he  was  not  under  indictment  for  perjury;  he  an- 
swered affirmatively.  Whereupon  the  defendant  asked  him  who 
procured  the  indictment,  an  objection  to  which  was  sustained, 
and  it  was  then  avowed  that  the  witness  would  prove  that  Sher- 
man Cope  and  other  relatives  and  friends  of  the  deceased,  who 
were  piosecuting  the  defendant,  had  procured  the  indictment 
against  the  witness.  This  evidence  was  competent  as  tending  to 
explain  away  the  discrediting  circumstances  of  the  indictment; 
but  it  appeared  that  the  indictment  was  found  for  perjury  in  the 
very  case  then  on  trial,  and  growing  out  of  the  testimony  of  the 
witness  on  a  former  trial.  The  testimony,  therefore,  involving 
the  alleged  perjury,  and  upon  which  the  indictment  was  found, 
«as  all  before  the  Jury  in  the  case  on  trial. 

The  statements  of  the  witnesses  for  the  Commonwealth  estab- 
lishing the  alleged  false  swearing  on  the  part  of  the  witness,  to- 
5:ether  with  the  testimony  of  the  witness  alleged  to  have  sworn 
alsely,  w-ere  all  before  the  jury.  The  testimony  theretofore  pro 
and  con  on  the  subject-matter  of  the  alleged  perjury  was  heard 
by  the  Jury.  They  understood  all  the  circumstances  and  were 
in  an  attitude  to  Judge  of  the  effect  and  weight  to  be  given  the 
testimony  of  the  witness  in  defendant's  behalf  as  affected,  if  at 
all,  by  the  pendency  of  the  indictment  against  him. 

John  Fraxler  wai  allowed  toprovo  that  Abe  Boberts,  a  witness 
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fior  the  defendant  and  a  relative,  had  said  to  him  after  the  kill- 
ing, and  not  In  the  presence  of  the  defendant,  that  if  he  (wit- 
ness) would  swear  for  defendant,  that  he  (Boherts)  would  help 
him  out  of  a  certain  indictment  against  him.  This  was  irrele- 
vant and  incompetent  testimony,  but  not  prejudicial. 

It  abundantly  appears  from  the  proof  that  Frazier  was  not 
present  at  the  killing  and  could  have  known,  therefore,  nothing 
touching  it  which  he  could  have  sworn  for  the  defendant  mate- 
rial to  his  defense.  An  intelligent  jury  would  not  hold  the  de- 
fendant responsible  for  the  supposed  imprudences  of  his  friends, 
especially  when  they  appear  incredible  and  absurd  on  their  face. 

The  facts  testified  to  for  the  defendant  by  Ransom  Roberts, 
and  allowed  to  be  contradicted  by  Centers  and  others  for  the 
Commonwealth,  were  not  collateral,  but  substantive  facts.  They 
involved  the  noanner  of  killing,  and  the  attitude  of  the  parties 
at  the  time  of  the  homicide. 

It  was  not  error  to  permit  the  contradictory  testimony,  nor  was 
it  improper  to  allow  Robt.  Frazier  to  testify  to  the  statements  of 
Ransom  Roberts  respecting  his  intentions  on  the  day  of  the  kill- 
ing. These  intentions  involved  in  no  way  the  action  or  conduct 
of  the  accused,  were  not  made  with  reference  to  him  and  were 
competent  only  so  far  as  they  might  aflect  the  credibility  of  the 
witness. 

We  think  that  the  lower  court  allowed  defendants*  counsel 
every  opportunity  that  was  reasonable  to  present  their  testi- 
mony, and  Hopson's  proposed  testimony  came  too  late. 

Whether  the  jury  should  be  sent  to  view  the  ground  was  a 
matter  within  the  sound  discretion  of  the  court.  There  appeared 
to  be  no  complication  in  th^  testimony  regarding  the  topography 
of  the  country  wher«  the  killing  occurred. 

Upon  the  whole  case,  as  it  appears  of  record,  we  are  of  opinion 
that  the  defendant  had  a  fair  and  impartial  trial,  and  the  judg- 
ment is,  therefore,  affirmed. 


ARMSTRONG  v.  COMMONWEALTH. 
(Filed  June  17,  1898— Not  to  be  reported.) 

1.  GrimiDal  law— EvideDoe— The  evidenoe  ooDoluslvely  shows  that  appel- 
lant was  guilty  of  murder  apd  disoloBes  no  palliatiDg  oiroumataooe.  There- 
fore, the  judgmeDt  of  ooDTlctloD  will  not  be  diBturbed. 

9.  Same— Jury— There  Is  notbins  io  the  evidenoe  offered  by  the  accnsed  to 
sustain  his  oharge  that  the  sherlfr  who  summoned  the  jary  was  influenced 
against  him  by  some  interest  in  a  reward  offered  for  the  oonviction  of  the 
murderer  of  the  deceased. 

8.  Same— Malice  aforethouffht— InstruotionB— An  tnstraotlon  that  malioe 
aforethought  means  a  premeditation  to  do  the  act  without  lawful  exouae, 
and  that  it  is  immaterial  how  suddenly  or  recently  this  piemedltation  Is 
formed,  is  not  erroneous. 

4.  Same— Instruction- While  an  instruction  defining  the  phrase  "consid- 
erable provocation"  as  meaning  an  assault  and  battery  of  some  foroe.  etc., 
has  been  condemned  as  unsound,  yet  such  a  definition  did  not*  prejudice 
accused,  since  the  only  "considerable  provocation"  of  deceased  asserted  hy 
him  was  the  violent  striking  of  him  on  the  head  wit^  a  rock,  whioh  was  an 
assault,  accompanied  by  actual  battery. 

Fairleigh  &  Straus  and  J.  Alexander  Chiles  for  appellant. 

Wm.  J*  H«ndrtok  and  B*  F,  Peak  for  appellee.  ... 


AAMBTBONa  V.  COMMOtmSALTB.  345 


/ 


Appeal  from  Spenoer  Oirouit  Court. 

Opiuion  of  the  court  by  Chief  Justioe  Bennett. 

The  appellant  was  tried  and  oonvieted  of  the  crime  of  murder- 
ing Kate  Downs. 

The  evidence  is  oonolusive  that  the  appellant,  a  married  man, 
had  had  unlawful  commerce  with  Kate  Downs,  and  he  supposed 
that  she  was  with  child  by  him»  and  in  order  to  bide  his  guilt, 
and  prompted  by  no  other  motive,  he  tjeat  her  to  death  with  a 
sledge  hammer. 

The  evidence   discloses   no  palliating   circumstance.    His  own 

evidence   convicts  him  of  murder.    For   cool   and    unmitigated 

fiendishness,  he  stands  at  the  head  of  the  list,  whose  right  to  the 
bad  eminence  there  are  none  to  dispute,  yet  he  asks  this  court 
to  give  him  a  new  trial  upon  the  ground  that  he  thinks  the  sheriff 
of  the  county,  who  had  something  to  do  with  summoning  the  Jury, 
might  have  been  influenced  against  him  on  account  of  some  sup- 
posed interest  in  a  reward  that  had  been  offered  by  some  per- 
sons, the  most  of  whom  were  impecunious,  himself  among  the 
number,  for  the  arrest  and  conviction  of  the  murderer,  notwith- 
standing the  fact  that  each  Juror  swore  that  he  had  no  prejudice 
against  the  accused  and  was  otherwise  competent  to  serve,  and 
to  whom  there  was  no  objection. 

It  is  true  that  one  perspn  says  that  the  sheriff  claimed  a  part 
of  the  reward.  But  the  evidence,  on  the  other  hand,  is  that  the 
appellant  was  arrested  bv  the  oider  of  a  police  Judge:  that  the 
deputy  sheriif  summoned  nearly  all  the  jury  and  bad  them  in 
charge  during  the  trial;  that  the  sheriff  understood  that  the  sub- 
scription, called  a  reward,  was  for  the  purpose  of  employing  a 
detective  to  discover  the  murderer;  that  he  had  no  agreement  or 
understanding  with  anyone  that  he  was  to  get  a  p^rt  of  the  re- 
ward. 

The  circuit  court  passed  upon  the  question  upon  motion  for  a 
new  trial,  and  held  that  the  evidence  was  not  sufficient  to  estab- 
lish the  charge  and  its  Judgment  must  stand.    . 

The  Judgment  is  aiSrmed. 

Judge  Hazelrlgg  deJivered  the  following  response  to  a  petition 
for  rehearing: 

It  is  true  that  in  Bohannon  v.  Commonwealth,  8  Bush,  81,  it 
is  said  that  where  self-defense  is  relied  on  it  is  error  to  instruct 
that  ''malice  aforethought  means  a  predetermination  to  kill, 
however  suddenly  or  recently  formed  in  the  mind  of  the  person 
killing.''  This^was  said  because  a  lawful  killing— a  killing  in 
self-defense— -might,  bv  this   definition,  be  made  a  legal  murder. 

*'A  killing,-'  says  the  court,  "to  constitute  murder,  must  be 
done  unlawiully«  and  unless  it  be  unlawful  it  can  not  have  been 
done  with  malice  aforethought,  although  it  may  have  been 
predetermined."  In  this  case  under  consideration  malice  afore- 
thought is  said  to  ih(3an  a  predetermination  to  do  the  act  with- 
out lawTul  excuse,  and  it  is  immaterial  liow  suddenly  or  re- 
cently this  predetermination  is  formed. 

Thus  it  will  he  seen  that  the  precise  objection  to  the  definition 
critisised  in  the  Bohannon  case  is  met  and  cured  by  the  one 
given  in  this  case.  If  the  predetermination  to  do  the  act  is 
with  a  lawful  excuse,  as  to  defend  one's  self,  it  is  not  malice 
aforethought  in  the  meaning  of  the  instruction. 

Complaint  is  also  made  that  the  phrase  *' considerable  provoca- 
tion'* is  defined  to  mean  an  assault  and  battery  of  some  force, 
eto.;-  and   that  this  definition'  is  condemned    as  unsound  In 
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Slaughter  v.  Commonwealth,  ante,  230.  This  is  true,  but  in  this 
ease  the  only  provocation  asserted  by  the  appellant  is  that  the 
deceased,  upon  his  refusal  to  marry  her,  violently  struck  him  on 
the  head  with  a  rook. 

Manifestly,  therefore,  the  definition  as  given  could  do  no  harm. 
The  only  provocation    to  which    he  testifies  was   not  merely  an 
assault  but  an  assault,  accompanied  with  an  actual  battery. 
Petition  for  rehearing  overruled. 


WEHLE,  EX'OR  v.  UMPFENBAOK.  *'"* 

(Filed  September  21,  1808— Not  to  be  reported.) 

L  Will  of  married  woman— Separate  eetate— A  married  woman  haa  no 
power  to  make  a  will,  except  as  authorised  by  statute.  In  this  State  a  mar- 
ried woman  oan  dlBpoae  oi  her  separate  estate  by  will  only  where  the  sep- 
arate estate  was  seonred  to  her  bv  deed  or  by  devise;  but  the  deed  may  be  a 
deed  of  trust  assigning  personalty  as  well  as  a  deed  of  oonveyanoe  of  real 
estate. 

A. married  womanr  who  was  the  custodian  of  her  husband's  earnings, 
loimed  out  money  and  took  therefor  notes  payable  to  herself  for  her  sole  and 
separate  use,  without  her  husband's  knowledge  or  oonsent.  '  Without  bis 
OQDsent  she  made  a  will  disposing  of  suoh  ohoses  in  action  as  her  separate 
estate.  Held-— That  the  wife  had  no  right  to  dispose  of  this  estate  by  will 
since  it  was  created  neither  by  deed  nor  devise. 

^ven  if  the  notes  represented  property  accumulated  by  the  wife  alone  dur- 
ing her  coverture,  she  bad  no  right  to  convert  it  into  a  separate  estate  with- 
out the ,  consent  of  her  husband,  so  as  to  enable  her  to  deprive  him  of  his 
marital  rights  by  bequeathing  it  to  another. 

d^  Probate  of  will  of  married  woman— As  a  married  woman  has  no  power 
to,  make  a  will,  except  as  provided  by  statute,  tbe  burden  is  on  the  pro- 
pObnders  of  ber^svill  to  show  a  state  of  case  that  would  authorize  her  to  exe- 
cute it  and  tbe  court  to  probate  it. 

Pirtle  A  Speed  for  appellant. 

Humphrey  Marshall  and  Lieber  &  Lincoln  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

Johanna  Umpfenback,  when  a  married  woman,  attempted  to 
make  a  last  will,  by  which  she  disposed  of  what  she  claimed  to 
be  her  estate,  to  her  collateral  kindred,  excluding  her  husband. 
When  offered  for  probate  the  husband  appeared  and  objected,  be- 
cause his  wife  had  no  power  to  execute  it. 

It  seems  that  the  husband  and  wife  had  no  children;  were 
frugal  and  industrious  people,  and  by  close  economy  had  accu- 
mulated a  considerable  estate,  the  most  of  it,  as  tbe  proof  conduc- 
ing to  show,  the  result  of  the  husband's  labor.  Notes  were  held 
by  the  wife  for  considerable  sums  of  money,  and  made  payable 
to  her  alone,  that  were  afterwards  re-executed  so  as  to  make 
them  payable  to  her  own  sole  and  separate  use.  The  wife  also 
held  by  assignment  a  bond  for  her  separate  use  for  the  payment 
of  money  secured  b^  mortgage,  and  her  devisees  claim  that  be- 
cause these  choses.in  action  were  held  in  the  manner  indicated, 
and  made  payable  as  she  directed,  that  she  could  dispose  of 
them  by  will  without  her  husband's  consent,  and  divest  him  of 
his  marital  rights. 

It  is  plain   from  the  proof  In  this  case  that  the  wife  was  tbe 


OUfltodian  of  the  earnings  of  the  husband,  and  that  an  estate  of 

the  value  of   many  thousand  dollars,  created    by  his  dally  labor, 

had  been  disposed  of  by  her  without  his  knowledge. 

.  It  by  no  means  follows  that  because   the  wife  holds  personalty 

to  her  separate  use  she  may  dispose  of  it,  or  that  at  her  death  it 
passes  to  her  kindred  to  the  exclusion  of  the  husband. 

A  separate  estate  in  a  married  woman  may  be  created  in  this 
State  by  gift,  by  deed,  devise  or  even  by  parol  of  personal  prop- 
erty, but  It  was  never  contemplated  by  any  legislature  tt)  vest  in 
the  wife  the  power  to  dispose  of  any  personal  estate  thus  held, 
whether  by  writing  or  by  parol,  by  will  to  the  exclusion  of  her 
husband.  The  statute  in  regard  to  wills  alone  confers  upon  a  mar- 
ried woman  the  right  to  make  a  will,  and  provides:  '*A  married 
woman  may  by  will  dispose  of  any  estate  secured  to  her  separate 
use  by  deed  or  devise,  or  in  the  exercise  of  a  written  power  to 
make  a  will.'*  There  must  be  a  deed  or  a  devise  creating  this 
separate  estate  before  the  wife  can  dispose  of  4t.  This  right  is 
not  restricted  to  a  deed  for  real  estate,  as  the  ordinary  meaning 
would  imply,  but  there  may  be  a  deed  of  trust  securing  realty 
or  personalty  to  the  wife,,  made  by  a  third  person  during  or  prior 
to  the  marriage,  or  made  by  the  husband  and  wife  during  the 
mftTriage  or  by  antenuptial  contract.  The  wife  -assumed  in  this 
case  to  create  a  separate  esti^te  out  of  what  belonged  to  her  hus- 
band without  his  knowledge,  and  that  had  been  acquired  by  him 
during  the  marriage,  or  if,  as  counsel  assumes,  the  wife  had 
accumulated  this  property  during  the  existence  of  the  marital 
relation  she  had  no  right  to  convert  it  into  separate  estate  with- 
out the  consent  of  the  husband,  so  as  to  enable  her  to  deprive 
him  of  his  marital  rights.  Such  was  never  contemplated  by  the 
framers  of  the  statute  empowering  a  married  woman  to  make  a 
will,  and  the  facts  of  this  record  indicate  very  plainly  the  neces- 
sity for  such  a  construction,  and  affords  ample  reason  for  re- 
stricting the  exercise  of  such  a  power  by  a  feme  covert  within 
the  legislative  intent. 

As  a  married  woman  has  no  power  to  make  a  will  except  as 
provided  by  this  statute,  it  was  incumbent  on  the  propounders 
to  show  a  state  of  case  that  would  authorize  its  probate.  The 
case  of  Hickman  v.  Brown,  8S  Ky.,  377,  settles  the  question  in 
this  case. 

The  judgment  below  is  affirmed. 


STEARNS  V.  CHENAULT,  Ac. 

(Filed  September  21,  1893— Not  to  be  reported.) 

Deeds— Evideooe— Seal  tooertifloateof  notary— The  deed  to  plaintiflP,  which 
was  ezeouted  and  acknowledged  before  a  notary  public  in  the  State  of  Ohio, 
was  competent  and  ought,  to  have  been  admitted  as  evidence,  although 
thf)  seal  of  the  notary  attached  to  his  cerMfloate  cod  tains  onJv  the  letter 
"O."  (Indicating  the  State  nf  Ohio)  following  the  words  "Hamilton 
county,"  when  the  statute  of  Ohio  concerning  such  seals  requires  a  notarial, 
aefil  to  contain  the  word  "Ohio." 

^ood  &  Day  for  appellant. 

J.  B.  White  for  appellees. 

Appeal  from  Powell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryoc,  ,    . 
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Tbifl  was  an  action  of  ejectment,  and  the  court  below  on  the 
hearing  excluded  from  the  jury  a  deed  for  the  land  in  contio- 
versy, leaving  the  plaintifi  without  title.  That  instrument  con- 
nected his  title  with  that  of  the  patent  under  which  the  plaintiff 
claimed,  and  the  excluding  of  it  as  evidence  entitled  the  defend- 
ant to  a  verdict. 

The  only  question  arising  necessary  to  be  decided  springs  from 
the  seal  of  the  notary  public,  annexed  to  his  certificate  to  the 
deed  made  the  plaintiff  by  one  Mitchell.  The  aoknowledginenl 
purports  to  have  been  made  in  the  State  of  Ohio,  before  a  notary 
of  that  State.  It  is  objected  that  the  notarial  seal  does  not  dhow 
upon  it  the  devices  required  by  the  statute  of  Ohio,  and  that 
without  such  a  seal  the  certificate,  although  proper  in  other  re- 
spects, is  defective. 

The  seal  is  lequired  to  be  one  inch  and  one-fourth  in  diameter, 

surrounded   by  the  words  notarial  seal, county,  Ohio,  and 

shall  contain  as  much  of  the  coat  of  arms  as  exhibits  the  mouti- 
tain  range,  the  riskig  sun,  the  bundle  of  arrows  and  the  sheaf  of 
whelftt.. 

The  original  deed,  with  the  seal  and  certificate,  is  before  us 
for  inspection.  It  was  recorded  in  the  proper  county  in  1882,  and 
the  impression  made  upon  the  paper  in  affixing  the  seal  is  dim, 
and  scarcely  perceptible  with  the  nakedvcye.  With  a  magnifying 
glass  the  mountain  range,  the  rising  sun  and  the  arrows  may  be 
seen,  and  the  words  "notarial  seal,  Hamilton  county,  O.,^^ 
surrounding  the  seal.  Instead  of  the  word  Ohio  we  find  the  let- 
te;r  O.,  and  thiei  seems  to  be  the  only  departure. 

Some  of  the  letters,  in  giving  the  name  of  the  county,  are 
scarcely  visible,  but  at  the  same  time  it  is  evident  that  the  seal 
was  affixed,  and  in  compliance  with  the  law  of  Ohio*  There  Is 
nothing  in  the  record  showing  the  certificate  or  seal  to  be  a  for- 
gery, and  upon  its  face  it  bears  the  evidence  of  a  genuine  certifi- 
cate. 

The  name  of  the  notary  is  given,  and  if  fraudulent  it  will  be 
easy  for  the  defense  to  make  it  appear.  Deeds  executed  out  of 
the  State,  and  within  the  United  States,  when  certified  under 
his  seal  of  office  by  a  notary  to  have  been  acknowledged  as  re- 
quited by  the  statute,  may  be  admitted  to  record.  The  deed 
offered  in  .evidence  having  been  so  certified,  a  certified  copy 
should  have  gone  to  the  jury  as  evidence  of  title. 

The  judgment  is  reversed  and  remanded  for  a  new  trial,  and 
for  proceedings  consistent  with  this  opinion. 


RICHARDSON'S  ADM'R,  *c.  v.  BANTA. 

(Filed  September  21,  1893— Not  to  be  reported.) 

1.  This  appeal  was  taken  and  the  transorlpt  filed  as  required  by  law. 

d.  Ad  appeal  will  not  be  dismissed  for  want  of  an  aBsigDmeDt  of  errors, 
the  provlBloDB  of  tbe  Civil  Code  ooooerDing  asBigDinent  of  errors  having 
been  repealed. 

8.  Settlement  of  deoedent'B  eBtate— Demand— To tereBt^ Where  an  admilsifl 
trator  within  one  year  after  his  appolntmeDt  fllee  his  petition  in  equity  for 
a  settlement  of  the  estate  of  his  InteBtate,  and  tbe  ease  ia  referred  to  a  oom- 
miBBloner  to  aodit  olaimB  against  tbe  estate,  a  demand  by  a  oraditor,  as  re- 
quired by  seotion  58,  article  S,  chapter  89,  General  Statutes,  Is  not  naoesaary 
in  order  to  entitle  bim  to  interest. 

Geo.  W.  Jolly  for  appellants. 

0,  U,  Gilbert  for  appellee, 
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Appeal  from  Shelby  Circuit  Court 

Opinion  of  the  court  by  Judge  Hazelrigfr, 

The  provisions  of   tbe  Civil  Code  as  to  assignments  of  error 

baving  been  repealed,  even  in  oases  respecting  tbe  settlement  of 

trust  estates  and  estates  of  deceased  persons,  and  tbe  appeal  in 
this  case,  granted  by  tbe  lower  court,  baving  been  abandoned, 
and  the  one.  wanted  by  tbe  clerk  of  this  court  being  within  two 
years  from  tbe  rendition  of  the  judgment,  and  the  transcript 
baving  been  filed  at  least  twenty  days  before  tbe  first  day  of 
second  term  of  this  court  next  after  this  latter  appeal,  tbe  motion 
to  dismiss  tbe  appeal  for  want  of  an  .assignment  of  errors,  and 
because  tbe  transcript  was  not  filed  as.  provided  by  law,. must 
be  overruled.  • 

If  tbe  dismissal  had  been  asked  because  the  appellant  had 
failed  to  appear  in  person  or  by  brief  in  this  court,  ft  might  have 
been  sustained. 

This  was  an  action  to  settle  the  estate  of  E.  T.  Bichardson, 
brought  by  his  administratrix,  tbe  present  appellant.  The  Judg- 
ment  of  the  lower  court  allowing  tbe  claims  of  the  appellee,  with 
interest  accruing  thereon  after  the  death  of  Iticharason,  is  the 
matter  complained  of. 

Tbe  appellant  qualified  as  administratrix  on  March  21,  1888, 
and  instituted  this  action  on  January  12,  1889.  On  March  18, 
188^  an  order  was  entered,  referring  the  case  to  tbe  master  com- 
missioner for  proof  of  claim 3,  and  directing  creditprs  to  appear 
before  him  before  the  2&tb  of  March,  188rt  and  prove  their  claims. 
Tbe  appellee  did  so,  and  his  three  notes^  amounting  to  some  |6,- 
400,  wereallowed.  No  demand  was  necessary.  (Orey's  Adm^r  v. 
Lewis,  79  Ky.,  4M.) 

Tbe  interest  was  properly  allowed.  "Where  an  administrator, 
within  one  year  after  his  appointment,  files  his  petition  in 
equity  for  a  settlement  of  the  estate  of  bis  intestate,  and  the  ease 
is  referred  to  a  commissioner  to  audit  claims  against  the  estate, 
a  demand  by  a  creditor,  as  required  by  section  68,  article  2, 
chapter  89,  Qeneral  Statutes,  Is  not  necessary  in  order  to  entitle 
him  to  interest.**  (Hamilton's  Adm*r  v.  Tarlton,  Receiver,  8 
Ky.  Law  Rep.,  471.)    That  case  is  conclusive  of  this. 

Judgment  afilrmed. 


CARTER  V.  McDANIEL. 
(Filed  September  21,  1898.) 

1.  Dower— Seitio  of  busband— A  widow  is  not  entitled  to  dower  is  land  in 
wbiob  her  huibaod,  when  llvlDg,  owned  an  incerest  in  reversion  or  in  re- 
mainder, unless  there  was  seisin,  In  faot  or  in  law,  by  the  husband  at  some 
UmA  during  the  coverture. 

Where  a  son,  while  married,  and  after  his  father's  death,  held  possession 
of  land  of  his  father  that  was  assigned  to  the  father's  widow  as  her  dower, 
possession  of  which  he  was  oompelTed  to  surrender  to  the  widow  by  order  of 
ooort,  died  before  his  father's  widow,  the  son's  widow  is  entitled  to  no 
dower  interest  in  snoh  land  because,  although  her  husband  held  an  interest 
in  remainder  therein,  he  never  had  any  seisin,  in  faot  or  in  law,  of  such 
land, 

fl.  Same— Mortgage— A  mortgage  bv  a  son  of  his  undivided  interest  in  bis 
deceased  father's  estate  embraces  all  interest  the  son  holds  in  such  estate, 
whether  in  possession,  reversion  or  remainder;  such  a  mortgage  sulBdiently 
desoribss  land  of  the  fath^r  assigned  to  his  widow  as  dower  so  as  to  embrace 
tke  son's  Interest  in  reversion  in  the  lien  thereby  created. 
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Lieber  ^  LIdooId  for  appellant. 
JameB  P.  Gregory  and  B.  Beid  Bogers  for  appellee. 
Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Chief  Justice  Bennett. 

Harrison  MoDaniel  died  intestate  in  1875,  leaving.  Ash  brine 
MoDaniel,  his  widow,  and  James  T.,  Ida  May  am)  Wesley  Mc- 
Daniel,  children. 

Harrison  MoDaniei's  administrator  filed  a  suit  for  the  settle- 
ment of  bis  estate  as  insolvent.  Ashbrine  MoDaniel,  the  widow, 
intervened  by  oioss  petition,  asking  the  allotment  of  dower  in 
her  deceased  husband*8  land.  About  forty-eight  acres  were 
allotted  to  her,  and  the  balance  of  the  land  was  sold  to  pay  tlie 

debts  of  the  deceased.  After  the  allotment  of  dower  the  widow 
sold  the  same  to  the  appellant.  Carter,  who  held  the  possession 
of  it  until  her  death,  -which  was  in  1890,  and  also  held  the  posses- 
sion of  it  after  bur  death. 

In  1876  James  T.  MoDaniel  mortgaged  his  undivided  interest 
in  said  land  to  the  appellant  to  secure  the  payment  of  $100,  and 
interest  at  the  rate  of  10  per  cent.  At  the  time  of  the  allotment 
of  dower  said  James  was  in  the  possession  of  said  tract  of  land, 
and  was  forced  to  surrender  the  possession  of  the  dower  right 
by  order  of  the  court. 

Hi9  death  occurred  before  that  of  Mrs.  Ashbrine  McDaniel,  the 
appellant  being  in  the  possession  of  the  dower  land  at  the  time. 
To  the  appellant's  suit  to  foreclose  said  mortgage  the  widow  and 
heirs  of  James  T.  MoDaniel  resisted  his  right  to  recover,  the 
widow  claiming  dower  and  the  heirs  their  inheritance,  and  that 
the  appellant  was  liable  to  them  for  rents.  A  trial  of  the  case 
resulted  in  the  dismissal  of  the  appellant's  petition  and  Judg- 
ment over  against  him  for  rents. 

The  objection  to  the  mortgage  that  the  dower  interest  is  not 
sufficiently  described  is  not  well  taken,  for  the  mortgage  does 
mortgage  James  T.  McDaniel's  undivided  interest  in  his  father's 
land,  which  includes  any  and  all  interests  that  he  owned  therein, 
whether  in  possession,  reversion  or  remainder. 

Was  the  widow  of  James  McDaniel  entitled  to  dower  in  the 
said  reversionary  interest  of  her  husband?  It  is  well  settled  by 
this  court  that  where  there  is  no  seizin  in  fact  or  in  law  by  th*e 
husband  at  any  time  during  the  marriage  in  a  remainder  or  re- 
versionary interest,  his  widow  is  not  entitled  to  dower  therein. 
(Butler  V.   Cheatham,   8  Bush,  594,  and   the  cases  there  cited.) 

But  the  widow  contends  that  inasmuch  as  her  husband  held 
the  possession  of  the  land  before  dower  was  allotted,  that  fact 
entitles  her  to  dower.  We  do  not  think  so,  because  he  held  the 
possession  subject  to  the  superior  and  paramount  right  of  the 
widow  to  the  possession  of  any  part  of  the  land  that  might  be 
assigned  to  her  as  dower,  and  when  she  obtained  the  possession 
of  the  same  by  virtue  of  this  paramount  right  the  inchoate  right 
to  the  dower  ceased.  He  stood  in  the  same  attitude  that  he 
would  have  done  if  he  had  lost  the  right  of  possession  by  a  su- 
perior title. 

The  appellant  having  held  the  possession  of  the  dower  after 
the  death  of  Mrs.  Ashbrine  McDaniel,  he  is  responsible  to  the 
heirs  of  Harrison  McDaniel  for  the  rent  of  the  same  as  long  as 
he  held  it  after  her  death. 

The  case  is  reversed,  With  directions  to.subject  one-third  of  the 
dower  interest  to  the  appellant's  mortgage  debt,  and  if  he  has 
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lost  the  right  to  Interest  on  the  debt  to  disallow  the  same,  and 
to  disallow  the  widow's  claim  to  dower  and  to  offset  the  appel- 
lant's debt  with  the  amount  of  rent  that  may  be  due  the  heir^i 
and  for  further  proceedings  consistent  with  this  opinion. 


CURTIS  V.  LOUISVILLE  CITY  BY.  CO. 
(Filed  September  28,  1808.) 

1.  A  street  railway  oompany  may  make  reasonable  rules  for  the  regula- 
tions for  its  driven  and  its  passeDgers.  Bales  forbidding  drivers  to  receive 
fares  of  pasflengers  and  requiring  the  passenger  to  place  bis  fare  in  the  box 
of  the  oar  witbln  one  block,  and  anthorlsing  the  driver  to  call  policemen  tc 
his  asalstanoe  when  it  ia  necessary  to  preserve  order  or  enforce  tbe  rules  of 
tbe  company,  are  reasonable  and  must  be  observed  bv  passengers 

8.  Street  railways— Retention  of  fare  by  driver  oy  mistake  in  making 
change— Where  the  driver  of  such  lailway  company,  while  making  change 
for  a  passenger,  retains  by  mistake  five  cents  (the  fare  for  one  passage) 
the  passenger  can  not  be  compelled  to  put  another  five  cents  in  the  box  to 
nay  bis  fare.  The  driver  has  retained  the  fare  and  may  deposit  it  In  the  box 
If  he  so  desires.  And  if,  upon  refusal  of  the  passenger  to  pay  another  fare, 
the  driver  calls  to  his  aid  a  policeman  and  ejects  the  passenger,  the  company 
is  liable  in  damages  therefor. 

8.  Same— Bvidenoe^The  request  of  the  driver  to  such  passenger  to  put  a 
fare  in  the  box,  and  his  statement  that  the  company  would  correct  the  mis- 
take at  its  office,  only  a  short  distance  away,  are  admissible  in  mitigation 
of  damages  In  an  action  by  the  ejected  passenger  against  the  company. 

W.  O.  Harris  and  Thomas  Lawson  for  appellant. 

Humphrey  A  Davie  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  oourt  by  Chief  Justice  Bennett.    ' 

The  appellant  took  passage  on  the  defendant's  street  oar,  to 
be  conveyed  from  his  home  to  his  law  office  In  tbe  city  of  Louis- 
ville. The  fare  was  five  cents.  The  appellant  not  having  the 
exact  change,  handed  the  driver  a  fifty-cent  piece  in  lieu,  and 
requested  the  change  for  it.  The  driver  gave  him  a  package  of 
nickels,  marked  fifty  cents.  The  appellant  immediately,  and  in 
the  presence  of  the  driver,  though  his  attention  at  the  time  may 
have  been  directed  to  the  front,  counted  the  niokeli9,  and  they  weie 
short  five  cents;  and  while  still  in  the  driver^s  presence,  and 
with  tbe  nickels  in  his  hand,  ho  called  his  attention  to  the  short- 
age, and  demanded  the  correct  change.  The  driver,  not  deny- 
ing the  shortage,  refused  to  give  the  appellant  the  correct  change, 
saying  that  he  had  received  it  at  the  appellee's  office,  just  as  it 
was,  as  fifty  cents,  and  that  if  there  was  a  shortage  the  company 
must  correct  it,  not  he. 

He  then  requested  the  appellant  to  put  five  cents  fare  In  the 
box,  and  when  the  oar  reached  the  next  station,  which  was  but 
a  few  minutes  run,  the  office  would  correct  the  mistake,  and  that 
he  (tbe  driver)  would  go  with  him  to  the  office  and  make  a  state- 
ment in  reference  to  the  mistake.  The  appellant  declined  to  put. 
tbe  five  cents  In  the  box,  or  to  pay  in  any  way  an  additional 
sum,  saying  that  the  driver,  having  refused  to  give  him  back 
tbe  correct  change,  had  retained  the  fare,  and  that  he  would  not 
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pay  it  again.    Thereupon   the   driver  oalled  a  polioeman  and 
oauaed  bim  to  eject  tlie  appellant  from  the  car. 

Tbe  appellant  brought  this  suit  to  recover  damaj{:e8.  The  first 
trial  resulted  in  a  verdict  for  $1,000  in  damages,  which  was  set 
aside  by  the  court,  and  on  second  trial  the  court  instructed  tbe 
Jury  peremptorily  to  find  for  the  appellee.  Tbe  appellant  ap- 
peals. 

By  tbe  rules  of  the  appellee  a  passenger  that  gets  on  a  street 
oar  must  deposit  bis  fare  in  tbe  box  within  one  block.  Tbe 
driver  must  not  receive  the  fare,  etc.  When  it  is  necessary  to 
enforce  the  rules  or  to  preserve  order  the  driver  may  call  to  bis 
assistance  a  policeman.  These  rules  are  reasonable,  and  the  ap- 
pellant was  aware  of  them. 

The  question  is,  was  he,  under  the  circumstances,  excusable 
for  not  putting  tbe  nickel  in  the  box  as  required,  and  was  the 
driver  excusable  fur  eje<!ting  him  on  account  of  his  refusal? 

The  appellee  furnishes  its  drivers  with  change,  fixed  up  in 
small  sums  in  packages,  for  the  accommodation  of  passengers  in 
the  payment  of  their  fare.  The  drivers  are  charged  with  the 
change,  and  any  shortage  in  the  sum  with  which  they  are 
charged  falls  upon  them  unless  corrected  by  the  company. 

It  seems  that  the  fear  of  the  driver  that  tbe  company  would 
not  make  good  to  him  tbe  shortage,  and  that  tbe  loss  would  fall 
upon  him  if  he  made  up  the  shortage,  caused  bim  to  prefer  that 
the  company  should  make  the  correction. 

It  admits  of  no  doubt  from  the  evidence  that  the  package  con- 
tained a  shortage  of  five  cents.  Now,  as  said,  tbe  appellee^s 
rules  were  reasonable,  and  a  passenger  refused  to  comply  with 
them,  the  appellee  would  have  the  right  to  expel  him  for  non- 
compliance; but  tbe  question  is,  could  tbe  driver,  who  was 
authorized  to  make  change  on  behalf  of  the  appellee,  and  for  its 
benefit  as  well  as  that  of  the  appellant,  retain  a  nickel  by  mis- 
take belongins;  to  him,  and  then  compel  him  to  put  the  fare, 
another  nickel,  in  tbe  box  because  the  rule  of  the  company  re- 
quired the  appellant  to  put  bis  fare  in  tbe  box? 

Now,  tbe  appellant  had  placed  the  nickel  in  the  hands  of  tbe 
driver,  and  be  was  authorized  under  the  rules  to  put  it  in  the 
box.  He  received  the  half-dollar,  and  retained  five  cents  too 
muchi  the  amount  of  the  fare,  and  he  would  not  give  It  to  tbe 
appellant,  but  reouired  him  to  pay  his  fare  in  addition. 

The  retention  of  the  five  cents  was,  under  tbe  circumstances, 
a  pavment  of  the  fare  wblcb  the  driver  could  have  put  in  tbe 
box  had  be  desired;  but  whether  he  put  it  in  the  box  or  not  did 
not  concern  tbe  appellant  because  he  had  paid  his  fare,  and  was 
entitled  to  his  ride. 

Tbe  mistake  as  to  the  amount  that  was  in  the  package  was 
that  of  the  appellee  and  not  that  of  the  appellant,  and  this  court 
adheres  to  the  rule  intimated  in  L.  A  N.  B.  B.  Co.  v.  Wllsey,  88 
Ey.,  611,  which  is  sustained  by  other  cases,  that  If  a  passenger 
has  paid  his  fare,  and  the  company  fails  to  furnish  bim  with 
proper  evidence  of  the  fact,  he  is,  nevertheless,  entitled  to  bis 
ride  because  the  mistake  is  that  of  the  company,  and  the  pas- 
senger ought  not  to  be  prejudiced  by  it;  and  that  the  company  Is 
responsible  for  any  damages  that  the  passenger  sustains  in  con- 
sequence of  being  ejected  by  the  company. 

The  request  of  the  driver  to  adjust  the  matter  is  competent  to 
go  to  the  lury  in  mitigation  of  damages,  and  what  ocaurred  after 
the  appellant  got  off  the  car  should  not  go  to  tbe  Jury  unless  it 
was  done  by  the  appellee^s  authority. 

The  Judgment  Is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 
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SIMPSON  V.  SIMPSON'S  EX'ORS. 

(Filed  September  28,  1808.) 

1.  Aotenaptlal  oontraot— When  eDforoed  agalDst  the  wife— Ad  aDtenup- 
tial  ooDtraot.  wbeo  entered  iDto  In  good  faith,  and  free  from  fraud  or  im- 
position,  will  be  upheld  in  equity,  however  inadequate  the  peouniaiy 
consideration.  But  in  suoh  contracts  the  parties  do  not  deal  at  anD*8 
length,  they  stand  in  a  confidential  relation,  and  each  must  exercise  the 
greatest  good  faith  toward  the  other.  And  if  the  provision  made  for  the 
support  of  the  wife  in  such  a  contract  is  inequitable,  unjnst  and  unreason- 
ably disproportional  to  the  means  of  the  husband,  equity  will  reqnnlre  strong 
proof  of  fairness  and  good  faith  in  its  ezeoution  before  it  will  oe  enforced 
against  her. 

In  this  case  the  husband  was  worth  115,000  or  $20,000,  and  a  good  business 
man;  the  wife  had  no  property,  no  business  experience  and  very  little  edu- 
cation. Two  days  before  the  wedding,  and  in  the  abseooe  of  and  without 
consultation  with  her  friends,  the  husband  Indnced  her  to  agree  to  an  ante- 
nuptial contract  which  deprived  her  of  nearly  all  her  marital  rights  in  his 
estate.  The  nature  and  value  of  'his  estate  was  not  explained  to  her,  nor 
was  the  effect  of  the  contract  explained.  She  was  under  complete  control  of 
him,  both  before  and  after  marriage.  Held—That  equity  will  not  enforce 
the  contract  against  her.  It  shoula  be  set  aside  and  her  marital  rights  in 
his  estate  enforced. 

2.  A  father  has  a  right  to  make  a  reasonable  provision  for  his  children  by 
advancement,  and  this  is  no  fraud  on  the  marital  rights  of  his  wife. 

G.  G.  Gilbert  for  appellant. 

Fairleigh  &  Straus  and  L.  A.  Weakley  for  appellees. 

Appeal  from  Spencer  Cirouit  Court. 

Opinion  of  the  court  by  Judfi^e  Pryor. 

This  action  in  equity  was  instituted  in  the  Spencer  Circuit 
Court  byMattie  S.  Simpson,  the  appellant,  against  the  executors 
and  devisees  of  the  last  will  of  her  husband,  John  B.  Simpson, 
for  the  purpose  of  cancelling  an  antenuptial  contract,  made  be- 
tween the  appellant,  whose  maiden  name  was  Mattie  Swope,  and 
John  B.  Simpson,  the  testator,  on  the  evening  preceding  their 
marriage.  The  provisionsof  the  will  were  renounced  by  the  ap- 
pellant, and  she  now  claims  she  is  entitled  to  dower  and  her 
distributable  share  of  the  personalty  of  her  husband ^s  estate 
upon  the  ground  that  the  marriage  contract  is  a  nullity. 

The  marriage  contract  was  entered  into  the  16th  of  July,  1888, 
was  signed  and  acknowledged  by  both  parties  and  recorded.  The 
marriage  took  place  the  day  after  the  contract  was  entered  into,' 
and  the  parties  lived  together  as  man  and  wife  until  his  death 
in  September,  1891,  and  this  action  instituted  in  October  of  that 
year. 

The  husband,  at  the  date  of  the  marriage,  was  possessed  of  an 
estate  of  $15,000  or  $20,000,  and  the  wife's  estate  not  exceeding  in 
value  $100. 

He  was  about  68  years  of  age  and  was  a  shrewd  business  man, 
and  from  the  proof  in  this  case  economical  to  an  extent  that  de- 
prived his  wife  at  least  of  the  comforts  and  necessaries  of  life; 
converted  his  wife  into  a  cook  soon  after  the  marriage;  clothed 
and  controlled  her  as  one  would  the  most  abject  menial  in  his 
service.  The  wife,  at  the  date  of  the  marriage,  had  passed  the 
ase  of  60;  was  uneducated  and  without  any  business  experience. 
Tne  testator  (her  husband)  at  the  d^te  of  the  marriage,  had  two 
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ohildren,  both  sons,  and  each  with  a  family  and  in  comfortable 

pecuniary  ciroumstances.    The  agreement  to  marry  having  been 

entered  into,  the  day  fixed  for  its  consummation  was  Thursday, 

the  17tb  day  of  July,  1888.  The  friends  of  the  appellant,  who 
lived  in  Louisville,  were  invited  to  the  wedding,  and  were 
having  such  clothing  made  for  the  appellant  as  suited  the  occa- 
sion. Oil  the  Tuesday  preceding  the  aay  the  marriage  was  to  take 
place  in  the  evening,  the  testator  called  on  the  appellant  and 
suggested  the  making  of  a  marriage  contract,  to  which  the  ap- 
pellant, it  seems,  assented.  He  left  the  house  and  in  a  short 
time  returned  with  his  lawyer,  who  had  prepared  the  contract 
in  his  office  as  directed  by  the  testator,  and  had  it  read  over 
once  to  the  appellant,  and  being  asked  if  she  understood  it  and 
her  response  being  "yes, **  the  parties  both  signed  it,  and  the 
clerk  being  present  took  the  acknowledgment  and  recorded  the 
instrument. 

As  soon  as  the  contract  was  signed  and  the  witnesses  to  it  had 
returned,  the  testator  insisted  on  their  marriage  taking  place  at 
6  o'clock  the  next  morning  (Wednesday)  the  day  preceding  the 
day  tu  which  the  friends  had  been  invited.  Her  wedding  outfit 
had  not  been  sent  from  Louisville,  but  still  the  testator  was  per- 
sistent and  the  woman  compelled  to  marry,  as  the  testimony 
shows,  with  such  scanty  clothing  as  would  doubtless  have  proved 
dista&teful  to  those  of  less  mature  years  than  the  parties  to  the 
alleged  agreement.  At  the  time  this  contract  was  signed,  or  be- 
fore, there  was  no  explanation  made  to  the  appellant  as  to  the 
nature  of  the  marital  rights  she  was  about  to  surrender,  or  the 
character  and  extent  of  the  estate- of  the  testator.  He  was  re- 
puted by  Fome  to  be  a  man  of  wealth,  and  known  by  all  business 
men  in  his  town  to  have  been  at  the  time  in  independent  cir- 
cumstances, but  still  his  estate  was  invisible  or  composed  mostly 
of  cash  and  cash  notes,  and  when  dealing  with  this  inexperienced 
and  uneducated  woman  it  was  his  duty  not  only  to  have  ex- 
plained to  her  what  rights  she  was  surrendering,  but  to  develop 
to  her,  approximately  at  least,  the  value  of  his  estate.  His 
lawyer  doubtless  supposed  that  the  parties  understood  each  other 
and  wrote  as  directed  by  the  testator,  and  while  no  blame  is  to 
be  attached  to  him,  still  here  was  a  shrewd  business  man,  with 
his  counsel  on  the  one  side  and  an  illiterate,  uneducated  woman 
on  the  other,  the  latter  parting  with  all  of  her  marital  rights  in 
an  estate  worth  $15,000  or  $20,000,  for  the  use  of  a  house  and  lot 
worth  not  exceeding  $1,000  for  her  life  only,  and  the  relinquish- 
ment by  the  husband  of  his  interest  in  her  estate  that  bad  no 
value  to  it.  No  one  of  her  friends  present  to  advise  with  her  on 
the  subject,  and  the  wedding  hastened  before  friends  could  arrive 
to  witness  the  ceremony  and  bring  with  them  the  wedding  gar- 
ments. Why  such  haste?  Was  it  the  fear  that  those  of  her 
friends,  more  intelligent  than  the  appellant,  should  arrive  and 
give  the  appellant  the  advice  she  was  entitled  to  have  in  the 
first  place?  The  parties  were  not  dealing  at  arm^s  length,  and 
while  marriage  contracts,  when  entered  into  in  good  faith  and 
without  fraud  or  imposition,  will  be  upheld  in  equity,  however 
inadequate  the  pecuniar3'  consideration.  « 

As  said  by  the  court  in  Pierce  v.  Pierce,  71  New  York,  157, 
''the  authorities  go  very  far  in  holding  that  the  court  require 
strong  proof  of  fairness  when  called  upon  to  enforce  an  ante- 
nuptial contract  against  the  wife,  and  especially  when  it  is  ap- 
parent that  the  provision  made  for  the  wife  is  inequitable, 
unjust  and  unreasonably  disproportional  to  the  means  of  the  hus- 
band. The  rule  undoubtedly  is  that  in  such  a  case  every  pre- 
sumption is  against  the  validity  of  the  contract  and    the  burden 
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of  proof  is  oast  upon  the  husband,  or  those  who  represent  him, 
in  order  to  uphold  and  enforce  the  same  as  a  subsisting  agree- 
ment."    (71  New  York,  167.) 

In  Bieves'  Appeals,  92  Pennsylvania  State  Bep.,  266,  the  con- 
tention was  as  to  the  validity  of  an  afitenuptial  contract  between 
Eveihart  Bieves  and  Ruth  Shaw.  The  court  said:  ''Itisasound 
rule  that  parties  to  an  anenuptial  contract  do  not,  like  buyer  and 

seller,  deal  at  arm^s  length,  but  stand  in  a  confidential  relation, 
requiring  the  exercise  of  the  greatest  good  faith.  There  must  be 
a  full  disclosure  of  the  circumstances  and  property  of  each.  If 
the  provision  secured  to  the  wife  is  manifestly  unreasonable  and 
disproportionate  to  the  means  of  the  Intended  husband,  it  raises 
a  presumption  of  intended  concealment,  and  throws  upon  him 
the  burden  of  disproving  that  presumption.'' 

Bieves,  in  that  case,  was  woith  about  |60,(XK),  and  Buth  with- 
out property  of  any  value.  It  was  agreed  that  in  thirty  days 
after  his  death  she  was  to  be  paid  |r>,  and  that  whatever  prop- 
erty she  had  or  might  acquire  should  remain  hers.  In  consid- 
eration of  this  she  released  her  marital  rights.  It  was  shown  in 
that  case  that  the  parties  lived  in  the  same  neighborhood  for 
many  years,  and  the  circumstances  of  each  were  known  to  some 
extent  to  the  other,  but  the  court  held  that  this  general  informa- 
tion was  insufficient  to  prove  knowledge  approaching  correctness 
of  the  value  of  his  property,  and  that  it  was  not  sucn  a  contract 
as  a  court  of  equity  should  enforce.  The  case  before  us  presents 
as  strong  facts  and  circumstances,  regardless  of  the  testimony 
of  the  appellant,  much  of  which  is  incompetent,  for  refusing  to 
enforce  this  agreement,  as  the  case  of  Bieves'  appeal.  In  each 
case  the  evidence  of  fair  dealing  that  must  characterize  all  such 
contracts  is  wanting,  and  here  it  is  manifest  that  this  woman, 
if  advised  by  friends,  or  if  of  sufficient  intelligence  to  have 
known  her  marital  rights,  would  never  have  entered  into  a  con- 
tract that  reduced  her  to  a  mere  menial  and  left  her,  at  the  death 
of  her  husband,  in  the  possession  of  a  little  cottage,  disrobed  of 
its  furniture,  and  she  deprived  of  means  of  support  and  mainten- 
ance. 

On  the  evening  of  the  execution  of  the  contract,  with  her  wed- 
ding day  fixed  and  her  friends  invited,  she  was  powerless  to  re- 
sist the  will  of  one  so  vastly  her  superior,  and  to  whom  she  had 
pleged  her  affections  upon  the  promise  that  he  would  protect 
and  care  for  her  during  life.  As  powerless  at  that  time  as  she 
was  to  resist,  after  the  contract  was  signed,  his  importunities 
to  marry  him  in  the  absence  of  her  friends  at  5  o'clock  the  next 
morning.  She  was  subordinated  to  his  will,  as  the  facts  show, 
both  before  and  after  marriage.  She  surrendered  to  him  in  a 
short  time,  on  his  demand,  the  keys  of  the  pantry  and  the  meat- 
house,  and  was  supplanted  in  everj^thlng  that  pertained  to  her 
domestic  duties,  and  even  handed  over  to  him,  at  his  instance, 
the  small  sum  of  money  that  was  derived  fiom  the  sale  of  her 
vegetables  in  the  garden.  It  is  a  case  of  the  exercise  of  an  un- 
limited and  tyrannical  control  by  the  husband  over  the  wife*s 
action  from  the  date  of  the  marriage  contract  until  his  death. 

The  case  of  For  wood  v.  Forwood,  86  Ky.,  — ,  is  relied  on  by 
both  sides  as  authority  in  this  case.  In  that  case  the  answer  of 
the  allegations  made  by  the  wife  were  denied  and  no  proof  what- 
ever taken,  and  this  court  said:  ''If  it  appeared  the  appellant  was 
inveighed  into  making  this  contract  by  unfair  means,  such  as 
taking  advantage  of  her  ignorance,  her  affections,  or  concealing 
the  truth  from  her,  we  would  not  hesitate  to  set  the  contract  aside. 
But  Buph  a  case  does  not  appear,    She  fails  to  allege  she  did  not 
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know  the  nature  and  legal  effect  of  the  contract,  nor  doee  she 
allege  she  did  not  make  It  freely  and  voluntarily.*' 

It  Is  clear  the  court  further  said  "that  she  understood  its  mean- 
ing, for  the  proof  is  clear  she  was  a  woman  of  intelligence  and 
possessed  a  clear  and  cool  Judgment,  and  she  knew  that  her  in- 
tended husband  was  a  man  of  reputed  wealth,  and  three  years 
after  her  marriage  she  stipulated  in  writing  drawn  by  herself 
that  she  was  not  entitled  to  dower  in  her  husband's  realty  be- 
cause'she   had  relinquished  it  by  the  antenuptial  contract." 

The  cases  are  entirely  dissimilar,  with  the  exception  that  each 

purports  to   be  an   antenuptial   contract.    After  a  most  careful 

reading  of  the  record  we  hare  no  hesitation    in  concluding   that 

the  appellant  was  imposed  on  by  iier  intended  husband,  and  that, 

with  promises  of  relieving  her  from  the  bu>rdeu  of  a  daily  labor 
that  was  necessary  by  reason  of  her  poverty,  she  was  induced  to 
become  his  wife  and  to  execute  a  contract  that  is  full  ol  fraud, 
as  shown  from  the  facts  connected  with  its  execution. 

There  are  some  averments  in  the  petition  as  to  moneys  or  prop- 
erty the  testator  had  advanced  bis  children,  with  a  view  of  de- 
feating the  claim  of  the  wife  for  dower  and  distribution.  We 
think  a  man  of  his  means  had  the  right  to  give  to  bis  children 
the  sums  alleged,  and  that  this  was  no  fraud  on  the  wife. 

As  to  the  property,  including  lands,  choses  in  action,  money, 
etc.,  belonging  to  him  at  his  death,  the  widow  is  entitled  to 
dower  and  her  distributable  share  as  widow.  The  antenuptial 
contract  is  directed  to  be  cancelled  and  the  marital  rights  of  the 
appellant  enforced. 

The  judgment  is  reversed  and  the  case  remanded  for  proceed- 
ings as  herein  indicated. 


CBAWFORD  V.  COMMONWEALTH. 
(Filed  October  24,  1898— Not  to  be  reported.) 

Criminal  law—InstruotioDS— Od  the  trial  of  tbe  appellant  for  murder, 
where  the  evidence  shows  that  th^  homloide  was  ooiDmitted  with  a  nistol, 
the  insiruotloD  limiting  defendant's  right  to  avail  himself  of  the  plea  of 
self-defense,  If  be  provoked  the  diffloulty,  is  not  erroneous  in  the  use  of  tbe 
phrase  "brought  on  the  confllot,"  the  language  of  the  iDBtmotion  being 
''brought  on  the  conflict  by  attacking  the  deceased  with  a  platol,'*  the  pur- 
pose and  manner  of  bringing  on  tbe  diifloulty  being  made  olear. 

Riddell  &  Biddell  for  appellant. 

Wm.  J.  Henclriok  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  shot  and  killed  Hampton  Chambers  in  Lee 
county  in  March,  1892.  He  was  indicted  for  manslaughtei',  tried, 
convicted  and  sentenced  to  confinement  in  the  penitentiary  for 
two  years.  His  motion  for  a  new  trial  having  been  overruled, 
he  has  appealed  to  this  court,  complaining  of  the  instructions 
given  the  jury  by  the  court. 

The  proof  discloses  the  parties  to  have  been  unfriendly  for 
some  months  prior  to  the  fatal  meeting.    By  the  CommoDwealth 
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It  Is  shown  that  the  appellant,  upon  approaching  the  mill  where 
the  deceased  was  engaged  In  drinking  whisky  with  some  com- 
panions, drew  his  pistol,  advanced  upon  the  deceased  and  flrod 
the  first  shot. 

The  witnesses  for  the  defendant  show  that  the  deceased,  upon 
discoyering  the  approach  of  the  appellant.  Jumped  to  his  feet, 
drew  his  pistol,  advanced  on  the  appellant  and  fired  the  first 
shot. 

We  think  the  jury  reasonably  could  have  found  from  the  proof 
either  (1)  that  the  appellant  commenced  the  oonfilot,  or  (2)  that 
the  deceased  commenced  it,  or  (8)  that  the  parties  voluntarily 
begun  it  upon  discovering  the  presence  of  the  other. 

The  instructions  of  the  court  cover  these  different  aspects  of 
the  case,  and  are  accurate  statements  of  the  law  applicable 
thereto. 

It  is  thought  by  couusel  that  the  expression  '* brought  on  the 
confiiet,*' found  in  instruction  No.  8,  is  open  to  the  objection 
pointed  out  it)  Bobinson  v.  Commonwealth,  10  Ky.  Law  Bep., 
914,  and  other  decisions  of  this  court,  where  similar  language  is 
condemned  as  being  too  general,  and  as  not  Indicating  the  man- 
ner or  intent  with  which  the  difficulty  is  *' brought  on;''  but  here 
the  language  is  ''brought  on  the  conflict  by  attacking  the  de- 
ceased with  a  pistol,"  thus  leaving  no  doubt  of  the  manner  or 
purpose  of  bringing  on  the  conflict. 

We  think,  too, that  the  instruction  on  the  subject  of  the  conflict 
being  mutual,  meets  an  aspect  of  the  case  shown  by  the  testi- 
mony of  a  number  of  the  witnesses. 

Each  combatant  upon  discovering  the  presence  of  his  enemy. 
advanced  to  the  fray  with  pistol  in  hand.  There  was  no  com- 
pact to  fight,  but  certainly  there  is  evidenced  a  mutual  intend- 
ment to  fight  out  the  difiereuces  to  a  finish. 

The  judgment  is  affirmed. 


SMITH  v.  COMMONWEALTH. 
(Filed  October  26,  1893— Not  to  be  reported.) 

1.  Appeals— Weight  of  verdict  in  orlmlnal  oaeea— A  Judgment  of  ooDviotion 
In  a  orlmlDal  oaae,  baaed  upon  the  verdict  of  a  properly  lostraoted  jury,  will 
not  be  reversed  as  oontrary  to  the  evidence  UDiess  there  Is  no  nvldence  to 
Bopport  it 

S.  Saxne— Verdict  not  authorized  by  evldeuoe— The  verdiot  flndlnff  appel- 
lant fcuilty  of  manalaughter  la -not  authorized  by  the  evidence,  and  the  judg- 
ment muBt  be  reversed. 

Appellant  and  his  brother  were  Indicted  for  the  murder  of  J. ,  who  was 
killea  by  one  thrust  with  a  knife.  The  brother  was  tried,  convicted  of  man- 
slaughter and  sentenced  to  the  penitentiary,  where  he  died.  Appellant  was 
subsequently  tried  and  convicted,  not  as  an  alder  or  abettor,  but  as  a  prin- 
elpal.  Appellant  and  his  brother  could  not  both  have  made  the  one  thrust 
with  a  knife,  by  which  deceased  was  killed.  The  evidence  showed  beyond 
all  doubt  that  the  brother  killed  deceased,  therefore,  the  verdiot  convicting 
appellant  Is  erroneous. 

This  court  will  not  assume  that  appellant  was  found  guilty  because  be 
aided  his  brother,  when  he  was  not  charged  as  abettor  nor  any  Instruction 
given  on  that  subject,  and  when  the  decided  preponderance  of  the  evidence 
shows  that  appellant  was  not  guilty  as  an  alder  or  abettor. 

John  T.  Hays  for  appellant: 
W.  J,  Heiklrick  fox  appelleei 
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Appeal  from  Knox  Circuit  Court. 
Opinion  of  the  Gourt  by  Judge  Pryor. 

This  oourt  has  no  power  to  reverse  a  judgment  of  conviction 
in  a  criminal  case,  when  based  upon  the  verdict  of  a  jury  prop- 
erly instructed,  unless  there  is  an  absence  of  evidence  to  sup- 
port it,  and  we  understand  counsel  representing  the  defense  as 
insisting  there  is  no  tcKtimony  to  support  the  finding. 

A  careful  reading  of  this  record  must  impress  the  mind  with 
the  belief  that  the  accused  has  not  had  a  fair  and  an  impartial 
trial,  and  that  a  conviction  has  been  had  when  the  testimoDy 
establishes  innocence  rather  than  guilt. 

John  Smith  and  William  Smith,  brothers,  were  indicted  in  the 
Knox  Circuit  Oourt  for  the  murder  of  James  Jones.  It  is  charged 
in  the  indictment  that  Jones  was  killed  by  being  stabbed  or  cut 
by  the  defendants  with  knives  or  some  other  sharp  instruments. 

John  Smith  was  first  tried  and  found  guilty  of  manslaughter; 
was  confined  in  the  State  prison  under  the  judgment  of  convic- 
tion, and  there  died. 

His  brother,  William  Smith,  the  appellant,  being  subsequently 
tried  for  the  same  offense,  has  also  been  convicted  of  man- 
slaughter, and  is  now  asking  a  reversal. 

The  deceased  was  killed  bv  one  stroke  of  the  knife,  as  the  tes- 
timony for  the  State  as  well  as  the  defense  clearly  shows,  and 
if  the  cutting  was  done  by  Jnhn,  Wm.  Smith,  the  present  appel- 
lant, his  brother,  is  not  guilty. 

There  is  no  effort  to  convict  him  as  aiding  and  abetting  in  the 
killing  or  an  instruction  to  the  effect  that  if  he  did  so  he  was 
as  much  guilty  as  if  he  had  inflicted  the  fatal  stab. 

The  facts  leading  up  to  the  assault  resulting  finally  in  James 
Jones  losing  his  life  are,  in  substance,  these:  Two  inen,  one  by 
the  name  of  Jarvis  and  the  other  Gilbert,  were  talking  of  bettfng 
on  an  election  when  James  Jones,  the^  deceased,  stepped  up  en- 
couraging Jarvis  to  bet,  and  without  provocation  slapped  Gilbert 
in  the  face,  and  when  Gilbert  offered  to  resent  it  he  was  taken 
away  by  his  friends,  the  appellant  being  one  of  them,  when  a 
sort  of  general  fight  took  place  between  John  Smith,  who  has 
been  convicted,  and  several  others.  John  Smith  was  knocked 
down  by  some  one,  and  when  down  was  kicked  and  stamped 
upon  by  one  Hibbard  and  two  or  three  of  the  Jones. 

The  accused,  Wm.  Smith,  was  not  in  that  fight,  but  is  seen, 
after  his  brother  John  had  crawled  ffom  under  these  men,  as  the 
Commonwealth  proves,  in  conjunction  with  his  brother  John, 
cutting  at  James  Jones,  the  deceased,  with  a  knife,  the  testi- 
mony for  the  State  showing  that  both  the  Smith  brothers  had 
knives  and  were  striking  at  the  deceased. 

John  C.  Jones,  a  brother  of  the  deceased,  says  that  John  Smith 
struck  at  him  with  a  knife  and  this  brought  on  the  difficulty, 
and  that  he  did  not  see  Wm.  Smith,  the  accused,. at  the  time. 
After  John  Smith  had  gotten  loose  from  those  beating  him,  all 
the  witnesses  who  were  engaged  in  the  fight  on  the  side  of  the 
Jones'  say  that  John  and  Wm.  Smith  both  made  at  the  deceased 
and  were  attempting  to  cut  him. 

Wm.  Smith's  theory  of  tlie  case  is,  and  such  was  his  defense, 
that  lie  had  taken  Gilbert  away  to  prevent  the  fight  between 
Gilbert  and  James  Jones  and  did  not  return  or  attempt  to  do  so 
until  his  brother  John  had  taken  tl;e  life  of  the  deceased  by  cut- 
ting him  with  a  knife. 

The  testimony  for  the  State  as  well  ae  for  the  defense  is  that 
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the   deceased,  who  died  in  a  short  time,  states  that  John  Smith 

had  killed   him,  and  on    the  trial  of  John  Smith  the   latter  was 

sworn  as  a  witness  and   stated  that  he   did  the   cutting  with  the 

knife,  his  plea  being  self-defense. 

Witness  after  witness  of   those  present  and  not  engaged  in  the 

flght,  and  who  were   in  the  position    to  see   all  that   transpired, 

say  that  after  John  Smith  had  managed  to  get  away  from  those 

who  were  beating  bim,  and  was,  in  /act,  running,  he  met  the  de- 
ceased and  each  had  knives,  James  Jones  striking  the  first 
blow,  when  Smith  cut  him  and  Jones  exclaimed:  '*I  am  killed;'' 
that  John  Smith  and  James  Jones,  the  deceased,  were  alone  en- 
gaged in  the  flght  with  knives. 

The  substance  of  the  statements  of  all  the  witnesses  for  the 
defense  is  embraced  in  the  statement  of  one  witness:  **That 
John  Smith  was  knocked  down  three  or  four  times.  Hibbard, 
John  C.  and  Gillis  Jones  were  fighting  him,  some  were  stamping 
liim,  some  kicking  him  and  others  hitting  him  with  their  nsts. 
Smith  got  loose  somehow  and  ran  up  the  road,  and  as  he  came 
around  to  the  crowd  at  the  lower  side  of  the  road  he  and  James 
Jones,  the  deceased,  met  with  their  knives,  Jones  striking  the 
first  blow  and  Smith  making  the  thrust  that  killed  Jones." 

This  statement  is  made  substantially  by  eight  or  ten  others, 
and  when  you  add  to  this  the  statement  made  by  the  deceased 
that  he  was  cut  by  John  Smith,  and  the  sworn  statement  of  John 
Smith  that  he  did  the  cutting,  and  for  which  he  was  convicted, 
there  is  no  room  left  for  doubt  as  to  who,  in-  fact,  inflicted  the 
wound  that  killed  Jones. 

We  do  not  mean  to  say  that  both  of  the  defendants  might  not 
have  been  convicted  of  manslaughter  upon  a  proper  state  of  case 
and  for  the  same  offense,  but  what  we  do  adjudge  is  that  upon 
the  issue  of  not  guilty  and  the  law  of  the  case  as  presented  to 
the  Jury,  there  was  no  evidence  to  support  the  flnding. 

The  instruction  to  the  lury  was,  in  substance,  '*that  if  Wm. 
Smith  did  the  cutting  with  malice,  etc.,  he  is  guilty  of  murder, 
and  If  done  in  sudden  heat  and  passion,  he  is  guilty  of  man- 
slaughter.-' 

On  this  law  applied  to  the  facts  the  Jury  had  to  decide  whether 
or  not  the  cutting  was  done  by  the  accused.  The  decided  pre- 
ponderance of  the  testimony  is  to  the  effect  that  Wm.  Smith  was 
not  present  when  the  cutting  took  place,  but  this  court  can  not 
reverse  for  that  reason :  then  the  question  arises,  if  the  accused 
was  preseiit,  did  he  inflict  the  fatal  blow? 

Not  a  single  witness  for  the  Commonwealth  states  that  the 
stab  or  blow  taking  the  life  of  Jones  was  made  by  the  accused, 
but  nearly  all  of  them  state  (and  they  were,  for  the  most  of  them, 
engaged  in  the  flght  against  the  brother  of  the  accused  and  re- 
lated by  blood  and  marriage  to  the  deceased)  that  botli  John  and 
Wm.  Smith  were  striking  at  the  deceased  with  knives,  and  this 
left  the  jurv  to  determine  which  of  the  two  struck  the  blow  that 
killed  the  deceased,  and  if  there  was  nothing  else  in  this  case 
the  verdict  would  be  sustained;  but  it  is  shown  in  evidence  that 
John  Smith  was  tried  and  punished  for  the  same  offense.  By 
the  Commonwealth,  that  the  deceased  stated  that  John  Smith 
had  killed  him,  and.  by  the  defense  it  is  proven  that  John  Smith, 
when  tried,  upon  his  oath  stated  that  he  did  the  cutting,  and  in 
addition  to  this  assuring  testimony  is  that  of  ten  or  more  disin- 
terested witnesses  for  tlie  defense,  who  state  in  substance  that 
the  accused  was  not  present,  and  by  four  or  Ave  of  these  wit- 
nesses that  the  deceased  said  at  the  time  that  John  Smith  had 
killed  himt    There  can  be  no  rational  doubt  in  any  man's  mind 


d^  WAtdoli  t.  ooilitoiiWsAiTS« 

after  reading  this   record  that  John  Smith  did  the  cutting,  and 

when  tried  and   convicted  for  the  offense   by  a  jury  of  the  same 

county  upon  his  own  admission,  coupled  with  the  declaration  by 

the  deceased  that  John  Smith   killed   him,  there  is   no  mode  of 

escape  from  the  conclusion  that   this  verdict  is  not  sustained  by 

the  testimony. 

The  Jury  may  have  believed  the  statements  of  those  hostile  to 

Wm.  Smith,  and    excluded   as   incredible  the  statements  for  the 

defense,  made  by  eight  or  ten   disinterested  witnesses,  as  to  the 

person  guilty  of   striking  the    blow  that    took  Jones*   life.    This 

they  had  the  right  to  do,  but  when  confronted  with  the  former 
conviction  of  John  Simth  and  the  proof  as  to  the  confession  and 
the  dying  statements  of  the  deceased,  heard  by  witness  after  wit- 
ness,'and  taking  place  at  the  very  moment  of  the  cutting,  there 
can  be  no  rational  doubt  as  to  who  did  the  cutting. 

It  may  be  argued  that  if  an  aider  and  abettor  in  the  commis- 
sion of  thtj  offense,  he  was  equally  guilty  with  his  brother,  and 
the  Jury  having  found  him  guilty  of  committing  the  act,  the  ver- 
dict should  stand.  He  was  not  tried  as  aiding  in  the  commission 
of  the  offense,  and,  besides,  the  decided  weight  of  the  evidence 
is  that  he  was  not  present  at  the  time  of  its  commission,  and  for 
that  reason  this  court  will  not  hold  that,  although  the  accused 
has  been  convicted  of  the  cutting,  still,  as  the  proof  shows  him 
to  have  been  present,  aiding  in  the  commission  of  the  offense, 
his  substantial  rights  have  not  been  prejudiced  by  the  verdict. 
Such  a  view  of  the  case  can  not  be  entertained,  the  preponder- 
ance of  the  testimony  showing  the  accused  was  not  in  the  fight, 
but  away  from  the  scene  of  the  conflict  when  his  brother  took 
Jones'  life. 

The  proof  is  clear  that  the  appellant  did  not  inflict  the  wound, 
and  tt]is  court  will  not  imply  guilt  upon  an  issue  not  made,  and 
if  made  the  weight  of  the  evidence,  as  it  now  appears,  being  for 
the  defense. 

The  Judgment  is  reversed,  with  directions  to  award  a  new  trial 
and  for  proceedings  consistent  with  this  opinion,  and  if  a  retrial 
is  had  it  should  be  upon  the  question  as  to  the  accused  aiding 
and  abetting  in  the  commission  of  the  offense. 


WATSON  V.  COMMONWEALTH. 
(Filed  October  28,  1898— Not  to  be  reported.) 

1.  Failure  of  the  oourt  to  follow  the  language  of  the  statute  in  its  inatiuo- 
tioDS  on  the  trial  of  a  defendant  for  a  statutory  offeDse  is  not  a  Rronnd  for 
reversal,  provided  the  instruotions  embraced  the  meanlDg  of  the  statute. 

a.  HarsD  or  abusive  language  is  not  a  JustlUcatlon  for  an  assault  or  for  an 
attempt  to  take  life,  althoufi;h  proof  of  the  use  of  suoh  language  by  a  de- 
ceased may  reduce  the  crime  of  his  slayer  froui  murder  to  manslaughter. 

8.  Malicious  shootlDfr  and  woundiDfi;— Instructions— On  the  trial  of  one 
for  willful  and  malicious  shooting  and  wounding;;,  with  intent  to  kill, 
when  the  evidence  shows  that  the  parties  engaged  in  the  mutual  com- 
bat did  so  willingly  on  account  of  previous  harsh  language  used  by  one 
of  them,  it  Is  error  to  Instruct  the  jury  that  defendant  can  not  avail  himself 
of  the  plea  of  self-defense  in  case  he  brought  on  or  sought  the  difficulty. 
The  Instruction  was  misleading  in  that  the  jury  may  have  understood  that 
the  use  of  harsh  language  was  a  bringing  on  of  the  difficulty  that  would  de- 
prive accused  of  a  right  to  the  plea  of  self-defense. 

John  K.  Hendiiok,  J,  W,  Bush  and  John  Worten  for  appellant. 
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Wm.  J.  Hendriok  fof  appellee. 
Appeal  from  Livingston  Cirouit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

Under  this  indictment  the  appellant  was  found  guilty  of  will- 
fully and  maliciously  shooting  John  Minitree  and  wounding  him, 
with  the  intention  to  kill  him. 

On  the  trial  the  testimony  on  both  sides  developed  the  fact  of 
a  mutual  fight  between  these  parties,  both  no  doubt  willing  and 
anxious  to  engage  in  mutual  combat.  The  court  gave  instruc- 
tions 1,  2,  8,  4  and  7,  that  embraced  the  law  of  the  case,  but  in 
instructions  5  and  6  made   the  guilt  of  the  accused  depend  upon 

whether  or  not  he  brought  on  or  sought  the  altercation  in  the 
first  place,  when  from  the  testimony  it  was  a  quarrel  between 
the  two,  originating  from  some  misunderstanding  as  to  what  a 
third  party  had  said  in  relation  to  a  fight  the  father  of  accused 
had  with  one  Dungan  Alley. 

It  is  immaterial  in  a  case  like  this  who  brought  on  the  troublie 
or  sought  the  quarrel.  If  one  becomes  angr^'  with  another  and 
uses  harsh  language  merely,  it  is  no  Justification  for  the  party 
aggrieved  by  it  to  take  the  life  of  the  one  speaking  the  words, 
or  even  to  infiict  a  blow  with  his  fists.  When  death  ensues  the 
circumstances  may  reduce  the  offense  from  murder  to  man- 
slaughter, but  the  use  of  bad  language  is  not  a  provocation  that 
will  in  law  justify  an  assault. 

The  Jury  may  have  supposed  in  this  case  that  the  language 
used  by  the  one  party  or  the  other  was  seeking  the  difficulty, 
and,  if  so,  the  right. of  self-defense  no  longer  existed. 

The  simple  question  in  the  case  is,  was  this  shooting  and 
wounding  done  by  the  accused  willfully  and  maliciously,  with 
the  intention  to  take  the  life  of  the  injured  man?  If  so,  it  is  a 
felony.    If  in  sudden  heat  and  passion,  it  is  a  misdemeanor.' 

If   the  shooting  was   in  self-defense,  the  accused  is  not  guilty. 

instructions  1,  2,  3,  and  7  cover  the  law  of   the  case.     The  only 
criticism  they  are  subject  to  is  the  failure  of   the  court  to  follow 
be  language  of  the  statute,  hut  this  is  no  cause  for  reversal,  as 
the  language  used  embraces  the  same  meaning. 

Judgment  reversed  for  a  new  trial  in   conformity  with   this 
opinion. 


KENTUCKY  SUPERIOR  COURT. 


BAMBERGER,  BLOOM  &  CO.  v.  BANK  OF  TUPELO. 

(Filed  October  11,  1893.) 

1.  Billfl  of  ezohange— Nei^ltgenoe  of  bank  Id  demanding  payment  and  Riving 
ootioe  of  diBbonor— Where  a  bill  of  exchange,  payable  on  J>eoeinber  16,  1888, 
"fixed"  (the  effect  of  whiob  was  to  disallow  grace),  was  Indorsed  to  a  bank 
for  ooUeotioo,  a  demand  of  payment  by  the  bank  on  the  16th  of  December 
wai  lalSoient  to  exonerate  the  bank  from  the  charge  of  negligence  in  failing 
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to  present  the  bill  for  paymeDt,  although  the  officers  of  the  bank  when  they 
made  the  demand  sapposed  that  the  aooeptors  were  entitled  to  three  days  of 
grace,  there  being  no  evidence  that  they  agreed  to  wait  three  days  or  any 
other  time. 

2.  Same— The  bank's  relation  was  that  of  a  mere  collecting  agent,  and  the 
'plaintiffs  who  drew  the  bill,  and  to  whose  order  it  was  made  payable,  mast, 
in  order  to  recover  of  the  bank,  not  only  show  negligence  on  its  part,  but 
must  show  loss  as  the  result  of  that  negligence. 

8.  Same— As  the  next  day  after  the  dishonor  of  the  paper  was  Sunday,  the 
bank  had  at  least  until  Monday  to  mail  notice  to  plaintiffs  of  the  dishonor, 
and  as  a  notice  mailed  on  that  day  would  not  have  reached  them  in  time  to 
have  enabled  them  to  sue  out  an  attachment  earlier  than  they  in  fact  did, 
they  were  not  damaged  by  the  failure  of  the  bank  to  give  the  notice,  there 
being  no  intervening  parties  to  whom  they  had  the  right  to  look  upon  the 
failure  of  the  acceptors  to  pay  the  bill. 

W.  B.  Dixon  and  Humphrey  &  Davie  for  appellants. 

Geo.  B.  Eastin  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Jud^e  Barbour. 

In  November,  1888,  Bamberger,  Bloom  A  Co.,  of  Louisville, 
Ky.,  drew  their  bill  of  exchange  on  Ballard,  Mitts  A  Co..  of 
Tupelo,  Miss.  The  bill  was  payable  on  December  15,  1888, 
'*flxed^'  to  the  order  of  Bamberger,  Bloom  A  Co.,  and  was  en- 
dorsed by  them  to  the  bank  of  Tupelo  for  collection.  The  bill 
was  sent  to  the  bank  of  Tupelo,  and  was  accepted  by  Ballard, 
Mitts  &  Co.,  and  the  bank  undertook,  for  a  valuable  considera- 
tion, to  collect  it. 

It  is  conceded  that  by  the  use  of  .the  word  ** fixed'*  in  the  bill 
that  grace  was  disallowed,  and  that  the  bill  was  due  and  paya- 
ble on  the  11th  of  December.     The  bill  was  never  paid. 

On  the  18th  of  December  other  creditors  of  Ballard,  Mitts  A 
Co.  sued  out  attachments  against  them,  and  all  their  property 
was  subjected  to  these  attachments,  leaving  nothing  out  of 
which  Bamberger,  Bloom  &  Co.'s  debt  could  be  made,  though 
they,  on  the  same  day,  but  after  the  i)ther  creditors  had  attached, 
also  sued  out  an  attachment. 

In  this  action  by  Bamberger,  Bloom  &  Co.  against  the  bank  of 
Tupelo,  after  setting  out  the  bank's  undertaking  to  collect  the 
bill,  they  allege  that  the  bank  negligently'  failed  to  present  the 
bill  for  payment  on  the  15th  of  December,  and  did  not  present  it 
for  payment  until  the  IHih;  that  on  the  15th  Ballard,  Mitts  A  Co. 
were  good  for  the  said  debt  and  were  willing  and  able  to  pay  the 
same,  and  would  have  paid  it  had  it  been  presented  on  that  day. 
They  say  that  their  debt  was,  in  consequence  of  this  neglierence, 
not  collected,  and  they  seek  to  hold  the  bank  responsible  for  the 
amount. 

The  bank  denied  the  material  allegations  of  the  petition,  and 
averred  that  it  did  prebent  the  bill  for  payment  on  the  15th  of 
December,  and  that  payment  was  refused. 

In  a  reply  the  plaintiffs  allege  that  if  the  bill  had  been  pre- 
sented and  not  paid  on  the  16th,  that  they  would  have  sued  out 
an  attachment  on  that  day  and  would  thus  have  secured  their 
debt.  The  court  below  having  dismissed  the  plaintiffs'  petition, 
they  prosecute  this  appeal. 

Upon  the  issue  as  to  whether  the  bill  was  presented  for  pay- 
ment on  the  15th,  the  evidence  is  conclusive  that  it  was  so  pre- 
sented—not  only  in  the  morning,  but  also  \u  the  afternooD.    but 
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oounsel  insist  that  this  demand  was  not  a  proper  one,  for  the 
reason  that  the  bank,  without  authority,  extended  the  time  of 
payment  three  days  beyond  the  16th. 

We  fail  to  find  any  evidence  to  justify  this  contention.  The 
officers  of  the  bank  say  that  though  the  bill  was  payable  *'on  De- 
ember  15,  1888,  fixed,''  they  thought  Ballard,  Mitts  &  Co.  were 
entitled  to  three  days  of  grace;  but  this  does  not  alter  the  case 
if  the  bill  was   in  fact  presented  for  payment  on    the  16ih.    No 

matter  what  they  thought  of  the  legal  effect  of  the  word  '* fixed,  *' 
they  swear,  and  are  corroborated  by  Ballai^d  &  Mitts,  that  pay- 
ment was  demanded  on  that  day,  and  there  is  no  evidence  that 
they  agreed  to  wait  three  days  or  any  other  time. 

The  cashier  and  Ballard  state  that  in  the  afternoon  of  Satur- 
day, the  15th  of  December,  and  after  the  demand  had  been  made 
in  the  morning,  the  cashier  again  took  the  paper  to  Ballard, 
Mitts  <&;  Co. 's  place  of  business  and,  referring  to  the  demand  in 
the  morning  and  their  failure  to  pay,  said  that  he  brought  it 
over  for  collection,  when  Ballard  replied  that  he  would  see  what 
he  could  do  for  it  Monday.  Demand  was  again  made  on  Mon- 
day, and  still  again  on  Tuesday,  when,  the  bill  not  having  been 
paid,  the  bank  notified  the  plaintiffs  by  mail. 

So  upon  the  issue  as  tendered  by  the  petition  the  judgment  of 
the  chancellor  is  fully  sustained  by  the  evidence.  It  is,  however, 
insisted  in  argument  that  if  the  bank  had  given  prompt  notice  to 
the  plaintiffs  of  the  failure  of  Ballard,  Mitts  A  Co.  to  pay  the  bill 
when  it  was  presented  on  the  15th,  they  could  and  would  at  once 
have  sued  out  an  attachment,  and  thereby  have  secured  their 
debt. 

We  doubt  whether  this  question  is  presented  by  the  pleadings 
—  It  being  referred  to  only  in  a  reply  to  an  amended  answer,  and 
then  in  the  nature  of  a  denial  of  affirmative  matter  pleaded  by 
the  defendant— the  averment  being  that  if  the  said  acceptance 
had  been    presented  on    the  15th,  and    it  had  not  been  paid,  the 

ElaintifTs  would  have  then  sued  and  attached,  not  that  if  they 
ad  received  notice  of  the  nonpayment  on  the  15th  they  would 
have  had  time  to  attach  and  save  their  debt,  thus  adhering  to 
the  issue  presented  in  the  petition  that  no  demand  was  made  on 
the  15th,  which  was  the  gravamen  of  the  complaint;  but  as  coun- 
sel have  argued  the  question  at  considerable  length,  we  will 
treat  the  case  as  if  the  question  was  properly  presented  by  the 
pleadings. 

It  will  be  observed  that  the  note  was  indorsed  to  and  sent  to 
the  bank  for  collection  merely.  Ballard,  Mitts  &  Co.  were  the 
debtors,  and  Bamberger,  Bloom  <fe  Co.  were  the  creditors.  There 
were  no  intermediate  parties  who  would  be  released  by  the  fail- 
ure to  promptly  demand  payment,  or  to  give  notice  of  nonpay- 
ment. The  bank's  relation  was  that  of  a  mere  collecting  agent, 
and  the  plaintiff,  in  order  to  recover,  must  not  only  show  negli- 
gence, but  must  show  loss  as  the  result  of  that  negligence. 

If  there  had  been  intervening  parties,  drawers  or  indorsers, 
whom  Bamberger,  Bloom  <&  Co.,  as  holders  of  the  paper,  would 
have  had  the  right  to  look  to  in  the  event  of  the  failure  of  Bal- 
lard, Mitts  <&  Co.  to  pay  it,  after  due  presentment  and  demand, 
it  is  conceded  that  the  bank  would  have  had  until  the  day  after 
the  paper  was  dishonored  to  mail  notice  to  Bamberger,  Bloom  & 
Co.,  and  that  if  that  day  happened  on  Sunday,  as  it  did  in  this 
case,  that  it  would  have  had  until  the  followng  day,  Monday,  in 
which  to  mail  the  notice. 

It  is  also  admitted  that  if  the  notice  had  been  sent  out  in  the 
first  DJall  of  Monday,  which   was   the   17th,  it  could   not   have 
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reached  the  plaintiffs  at  Louisville  until  2:80  o*clock  in  the  afters- 
noon  of  Tuesday,  the  18tb. 

As  it  happened  the  plaintiffs  had  an  agent  in  Tupelo  on  the 
18th,  and  this  agent  sued  out  an  attachment  for  the  plalntifFs  for 
this  debt,  which  was  placed  in  the  officer's  hands  at  8  o'clock 
in  the  afternoon  of  the  18th  of  December,  but  nothing  was  real- 
ized from  it,  other  attachments  having  obtained  precedence. 
Thus  it  is  manifest  that  if  the  notice  bad  been  given  as  required 
by  the  law,  it  could  have  been  of  no  service  to  the  plaintiffs. 

Whether,  if  the  plaintiffs  had  received  notice  of  the  nonpay'- 
ment  of  the  bill  on  the  18tb  of  December,  they  would,  without 
further  investigation,  have  at  once  ordered  an  attachment,  or 
whether  they  would  have  made  the  order  by  telegram  or  by 
mail,  are  matters  of  the  wildest  conjecture;  but  waiving  all  this, 
and  assuming  that  they  would  have  acted  at  once  and  in  the 
most  expeditious  manner,  it  is  plain  that  tbev  could  not  possibly 
have  gotten  out  an  attaoliment  earlier  than  they  did. 

We  see  nothing  in  the  case  that  required  the  bank  to  take  ex- 
traordinary steps  in  the  collection  of  this  debt.  It  is  true  that 
Goldsmith,  who'represented  the  plaintiffs,  says  that  Clark,  the 
president  of  the  bank,  in  the  latter  part  of  October  or  first  of 
November,  told  him  that  the  debt  was  rather  unsafe,  and  that  It 
would  be  well  to  get  **our''  money  out  of  the  firm.  Still  Mr. 
Goldsmith,  notwitnstanding  he  says  he  was  uneasy  about  the 
debt,  gaye  no  instructions  of  'any  sort  to  the  bank,  but,  ou  the 
contrary,  in  his  letter  to  it  written  on  the  19th  of  November  and 
inclosing  the  draft  in  question  and  another  due  December  1st, 
said:  "We  desire  to  have  the  matter  in  shape  so  that  it  will  be 
paid  before  Christmas." 

We  are  of  opinion  the  plaintiffs  have  failed  .to  make  out  a  case, 
and  the  judgment  of  the  cbancellor  dismissing  their  petition  is, 
therefore,  affirmed. 


BAYLESS  STOVE  CO.  v.  MCCARTHY'S  ASS'EE. 

(Filed  October  18,  1898.) 

1.  Evidenoe  as  to  traDsaotion  with  deoedeDt— A  stookhclder  in  a  oorpoitt- 
tion  oao  Dot  testify  for  the  corporation  as  to  a  transaction  with  one  wno  is 
dead  when  the  testimony  is  onered  to  be  given.  (From  this  Judge  Yost 
dissents.) 

9.  Same— In  this  action  by  a  corporation  aRalnst  an  assignee  for  the  ben- 
efit of  creditors,  the  defendant  having  testified  for  himself  as  to  acts  done 
and  statements  made  by  the  assigoor,  who  was  dead  when  the  testimony 
was  given,  it  was  competent  for  a  stockholder  in  the  plaintiff  corporation, 
who  was  present  on  the  occasion  referred  to  by  defendant,  to  testify  in  re- 
buttal as  to  all  that  was  said  and  done  on  that  occasion. 

I  W.  H.  Mackoy  for  appellant. 

Tarvin  <&  Hall  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

Some  time  prior  to  June,  1891,  John  McCarthy,  a  merchant, 
made  an  assignment  of  his  property  for  the  benefit  of  his  credit- 
ors to  T.  W.  Sanford.  Included  in  tiie  property  received  by  the 
assignee  were  a  lot  of  stoves.    To  recover  the  possession  of  these 
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Btoves  the  D.  B.  Baylesa  Stove  Company,  a  oorporation,  insti- 
tuted  this  action  against  the  assignee,  claiming  that  they  were 
merely  deliyered  by  it  to  McCarthy  for  sale  on  commission. 

A  Judfirment  was  rendered  for  the  defendant,  from  which  the 
company  prosecutes  this  appeal.  Before  the  trial  of  the  action 
McCarthy  died,  and  the  court  refused  to  allow  the  company  to 
prove  by  D.  B.  Bayless,  a  stockholder  in  the  company,  and  its 
president  and  general  manager,  the  verbal  contract  made  by  him 
for  the  company  with  McCarthy  when  the  stoves  were  delivered 
to  him;  and  also  refused  to  allow  it  to  prove  by  George  Fennell, 
also  a  stockholder  in  the  company,  ana  one  of  its  salesmen,  a 
conversation  had  by  him  with  McCarthy  some  time  before  the 
action  was  brought.  The  correctness  of  these  rulings  of  the 
court  present  the  principal  question  for  our  decisfon.  The  pro- 
visions of  the  Code  bearing  upon  the  question  are  embraced  in 
sections  006  and  606:  ''Subject  to  the  exceptions  and  modifica- 
tions contained  in  section  606,  every  person  is  competent  to  tes- 
tify for  himself  or  another.    ♦    *    * 

** No  person  shall  testify  for '  himself  ooncernino:  any  verbal 
statement  of  or  any  transaction  with  or  any  act  done  or  omitted 
to  be  done  by  *  *  *  one  who  is  dead  when  the  testimony  is 
offered  to  be  given.*' 

In  construing  these  provisions  of  the  Code  it  was  said,  in 
Hardin  v.  Taylor,  78  Ky.,  508,  that  "the  evident  design  of  sec- 
tion 606  was  to  place  parties  to  an  action,  or  those  interested 
therein,  on  an  equal  footing  when  their  rights  are  being  passed 
upon.^' 

And  in  Apperson  v.  Exchange  Bank  of  Kentucky,  10  B.,  948, 
the  court  said:  ''While  we  do  not  think  it  was  intended  to  limit 
the  operation  of  section  606  to  the  testimony  of  a  person  a  party 
to  and  directly  interested  in  the  result  of  a  suit  with  the  repre- 
sentative of  one  who  is  dead,  yet  to  render  such  testimony  in- 
competent it  must  appear  that  it  will  have  the  effect  to  directly 
or  indirectly  benefit  the  person  giving  it  pecuniarily.*' 

But  the  contention  is  that  a  stockholder  in  a  corporation  has 
not  such  an  interest  in  the  result  of  the  action  as  disqualifies 
liim  under  section  606;  and  the  case  of  the  C.  &  L.  R.  B.  Co.  v. 
iBgles,  16  B.  M.,  687,  is  relied  upon  as  decisive  of  the  question. 
But  it  will  be  observed  that  that  decision  is  based  upon  section 
675  of  the  Code  of  1864,  which  is  omitted  from  our  present  Code. 

That  section  was  as  follows:  "An  ofi^cer  or  inhabitant  of  a 
county,  city  or  town,  or  an  officer,  member  or  trustee  of  a  cor- 
poration or  religious  society,  although  a  party  to  the  action, 
shall  be  competent  to  testify  on  behalf  of  such  county,  city, 
town,  corporation  or  religious  society.** 

It  is  true  that  the  court,  in  addition  to  citing  the  section  and 
holding  that  it  applied  to  all  corporations,  including  railroads, 
argued  that  the  interest  of  the  stockholder  was  so  remote  and 
so  contingent  that  it  should  not  disqualify  him  as  a  witness. 
This  argument,  it  seems  to  us,  was  made  to  demonstrate  what 
the  court  doubtless  regarded  as  a  wise  provision  of  the  Code, 
than  as  a  conclusion  independent  of  the  provision.  Counsel, 
however,  takes  a  different  view  and  contends  that  this  section 
of  the  Code  was  but  declaratory  of  the  common  law  rule.  But 
Mr.  Greenleaf,  in  his  work  on  Evidence,  is  of  a  different  opinion. 
He  says,  in  sections  381  and  838,  that  "corporations  are  classed 
into  public  or  municipal  and  private  corporators;'*  and,  speak- 
ing of  municipal  corporations,  sa3's:  "But  considering  the  public 
nature  of  the  suits  in  which  they  (the  inhabitants)  are  parties, 
and  of  the  interest  generally  involved  in  them,  the  minuteness 
of  the  private  and  formal  inteiest  concerned,  its  contingent  char- 
acter and  the  almost  certain  failure  of  Justice,  if   the  rule  was 
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carried  out  to  suoh  an  extent  in  itH  applioation,  then  inhabitants 
are  admitted  as  competent  witnesses  in  all  cases  in  which  the 
rights  and  liabilities  of  the  corporation  only  ari^  in  controversy. 
But  where  the  inhabitants  are  individually  and  personally  in- 
terested it  is  otherwise.''  And  then  he  divides  private  corpora- 
tions into  ''pecuniary  or  moneyed  institutions,  such  as  banks, 
insurance  and  manufacturing  companies  and  the  like,  and  insti- 
tutions or  socifities  for  religious  or  charitable  purposes/*  and 
says  "the  members  or  stockholders  in  institutions  created  for 
private  emolument,  though  not  parties  to  the  record,  are  not, 
therefore,  admissible  as  witnesses;  for  in  matters  in  which  the 
corporation  is  concerned  they,  of  course,  have  a  direct,  certain 
and  vested  interest  which  necessarily  excludes  them.'' 

When  the  opinion  in  the  C.  <fe  L.  B.  B.  Co.  v.  Ingles  was  writ- 
ten almost  all  the  corporations  in  the  State  were  of  a  public 
character,  suoh  as  railroads,  turnpikes,  banks,  etc.  There  were 
comparatively  few  corporations  created  for  the  purpose  of  oary- 
ing  on  a  mercantile  business,  and  the  interest  of  the  stockhold- 
ers was  not  so  manifest  as  in  cases  of  mere  private  institutions, 
when,  as  is  generally  the  case,  the  persons  conducting  and  man^ 
aging  the  business  are  practically  the  only  stockholders.  But 
in  recent  years  these  conditions  have  changed,  and  in  the  large 
cities  a  great  bulk  of  the  dry  goods,  grocery,  hardware  and  other 
businesses  are  incorporated,  and  it  is  not  infrequent  that  such 
is  the  case  in  the  towns  and  villages  of  the  State.  In  these  cases 
the  persons  carrying  on  or  managing  the  business  are  generally 
the  principal  if  nut  exclusive  stockholders.  Their  interest  is  as 
direct  and  as  positive  as  if  they  were  carrying  on  the  business 
as  partners.  Mr.  Bayless  and  Mr.  FenneJl,  had  they  been  part- 
ners in  the  business  they  were  conducting  when  the  transac- 
tions and  conversations  were  had  with  McCarthy,  no  matter  how 
small  or  contingent  the  interest  of  either  in  the  result  of  the  suit, 
neither  could  have  testified  as  to  these  transactions  or  conver- 
sations after  McCarthy's  death.  Now,  does  it  accord  with  the 
common  rules  of  construction  or  with  reason  and  justice  that  the 
mere  fact  that  they  have  organized  themselves  into  a  corporation 
render  them  competent  witnesses  to  testify  to  matters  about 
which  they  could  not  have  testified  had  they  been  doing  busi- 
ness as  individuals,  when  their  interest  is  just  as  certain  and 
just  as  direct?  We  can  not  think  so.  They  represent  the  corpo- 
ration not  merely  as  agents,  but  as  the  parties  directly  interested 
in  its  welfare.  Their  business,  or  that  of  their  corporation,  is 
conducted  solely  for  pecuniary  profit.  Their  profit  as  stockhold- 
ers lies  in  the  successful  prosecution  of  this  business.  Their  in- 
terest in  the  profits  is  as  clear,  as  distinct  and  as  certain  as  the 
interest  of  the  members  of  a  firm  are  in  the  profits  of  the  part- 
nership. 

The  legislature,  as  said  in  Hardin  v.  Taylor,  intended  to  place 

?»arties  to  an  action,  or  those  interested  therein,  on  an  equal 
ooting  when  their  rights  are  being  passed  upon.  To  allow 
parties  having  the  interest  that  Bayless  and  Fennell  have  in  the 
result  of  this  case  to  testify  under  the  circumstances  stated 
would  establish  a  rule  which  would  Operate  as  an  unjust  and 
unreasonable  discrimination  in  favor  of  parties  doing  business 
under  articles  of  incorporation,  and  we  do  not  think  that  the 
letter  or  the  spirit  of  section  of  the  Code  quoted  either  demands 
or  permits  it. 

We  are,  however,  of  the  opinion  that  the  court  erred  in  refus- 
ing to  allow  Bayless  to  testify  in  rebuttal.  Sanford,  the  assignee, 
had  testified  as  to  what  took  place,  and  as  to  the  conversation 
between  Bayless,  McCarthy  and  himself  when  the  goods  were 
appraised.    Upon  what  principle  this  evidence  was  excluded  wq 


ABSTBAGTS.  367 

can  not  understand.  Here  is  a  party,  the  assignee,  testifying  as 
to  what  fiayless  did  or  failed  to  do,  and  what  he  said  in  his 
presence,  and  Bayless  is  denied  the  right  of  contradicting  it  and 
his  statement  excluded  because  McCarthy,  who  was  also  present, 
was  dead  when  the  testimony  was  offered.  Balyess  unquestion-  * 
ably  had  the  right  to  testify  as  to  all  that  was  done  and  said  on 
that  occasion,  i.  e.,  in  the  presence  of  Sanford. 

The  same  may  be  said  as  t<i  the  evidence  of  Bayless  offered  in 
rebuttal  to  that  of  Seely.  In  fact  all  the  evidence  offered  by 
Bayless  in  rebuttal  was  competent,  and  should  have  been  ad- 
mitted. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


PURDY,  &fc.  V.  WOOLSON-SPICE  CO..  &o. 

Filed  November  15,  1808.    Appeal  from  Pendleton  Chancery  Court.    Opin- 
ion of  the  oonrt  by  Jndge  Yost,  reversing. 

Sufflcienoy  of  levy  of  attaobment— While  to  constitute  a  good  levy  upon 
personal  property  under  an  attachment  the  oflScer  must  do  suob  aots  as  would 
subject  him  to  an  aotion  of  trespass  but  for  the  protection  of  the  writ,  yet  the 
ofQoer  may  leave  the  property  in  the  possession  of  the  debtor  or  any  other 
person,  the  person  in  whose  custody  it  is  left  holding  it  as  the  bailee  of  the 
officer.  Therefore,  the  mere  fact  that  an  officer  who  has  levied  an  attach- 
ment upon  personal  property  leaves  it,  by  the  direction  of  plaintiff's  attor- 
ney, in  the  defendant's  possession,  is  not  prima  facie  proof  of  a  fraudulent 
collusion  between  the  attaching  creditor  and  his  debtor,  nor  does  it  dis- 
charge the  attachment  or  in  any  way  affect  its  validity. 
John  H.  Barker  for  appellants;  L.  P.  Fryer  for  appellees. 

CLARK,  FOR  USE,  &c.  v.  GALLOWAY. 

Filed  November  16,  1893.    Appeal  from  Pendleton  Circuit  Court.     Opinion 

of  the  court  by  Judge  Yost,  reversing. 

Payment— Where,  in  an  action  upon  an  assigned  note,  the  court  refused 
to  allow  the  defendant  credit  by  the  amount  of  a  note  which  he  had  trans- 
ferred to  plaintiff's  assignor  as  a  payment  on  the  note  sued  on,  the  plaintiff 
had  no  right  thereafter,  without  defendant's  consent,  to  apply  the  trans- 
ferred note  as  a  credit  upon  his  judgment,  and  the  fact  that  he  had  done  so 
constituted  no  defense  to  a  subsequent  action  by  defendant  to  recover  of 
plaintiff's  assignor  the  amount  of  that  note,  which  it  was  alleged  he  had 
oolleoted  and  failed  to  account  for. 

Leslie  T.  Applegate  for  appellants;  W.  M.  Rardin  and  James  F.  Ellis  for 
appellee. 

Mcdonald,  &c.  v.  mcdonald's  adm'r,  &c. 

Filed  November  15,  1893.    Appeal  from  Ballard  Circuit  Court.    Opinion  of 

the  oourt  by  Judge  Barbour,  affirming. 

Distribution  of  amount  recovered  under  foreign  statute— Where  an  admin- 
istrator reoovers  in  this  State  under  the  statute  of  another  State  for  the  loss 
of  the  life  of  bis  intestate  in  that  State  the  amount  recovered  should  be 
distributed  as  provided  by  the  statute  under  which  the  recovery  is  had.    The 
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case  ii  Dot  that  of  as  ordlsary  dlstribtitlOD  of  tlie  penooal  estate  of  an  Id- 
testate,  where  the  law  of  the  domloil  of  the  deoedoDt  goTems. 

J.  D.  White  &  Sod  aDd  W.  O.  Ballltt  for  appellaDte;  J.  M.  NSohols  aod  I. 
E.  CoDley  for  appellees. 

HARTMAN'S  ADM'R  v.   HARTMAN. 

Filed  Noyember  15,  1898.    Appeal  from  Carroll  Ciroait  Conrt.    OpiDioD  of 

the  ooDrt  by  Jadge  BarboDr,  afflrmiog. 

1.  Deputy  olerk  oaD  Dot  take  depositioos— The  provisioD  of  the  Civil  Code 
DaoiiDg  the  clerk  of  a  ooDrt  as  oDe  of  the  officers  before  whom  depositioDs 
may  lie  takeo  does  Dot  ooDfer  upoD  a  deputy  olerk  the  power  to  take  deposi- 
tioDs,  the  duty  being  quasi  Judicial. 

8.  EvidcDoe  to  establish  gift— Although  the  holder  of  a  uertlfloate  of  de- 
posit iDdorsed  it  and  delivered  it  to  aoother  without  saying  auything  at  the 
time,  yet,  as  he  had  immediately  before  expressed  to  aDother  person  his  in- 
tention of  giving  it  to  the  person  to  whom  he  delivered  it,  the  whole  may 
be  regarded  as  one  transaction,  and  there  was  sufficient  evidence  to  author- 
ize the  submission  to  the  JU17  of  the  question  as  to  whether  a  gift  was  in- 
tended. 

John  D.  Carroll  and  H.  K.  Bourne  for  appellant;  J.  A.  Donaldson  for 
appellee. 

HILL  &  HILL  V.  JOHNSON,  &o. 

Filed  November  15,  1898.    Appeal  from  Daviess  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Attorney  and  client— Right  of  action  in  personal  representative  for  loss  of 
Intestate's  life  by  negligence  of  another— J.  and  wife  entered  into  a  contract 
with  appellants,  attorneys  at  law,  whereby  they  employed  appellants  to  in- 
stitute suit  for  damages  against  a  railroad  company  on  account  of  the  kill- 
ing of  a  son  of  the  wife  by  a  former  marriage,  appellants  to  receive  an 
amount  equal  to  one-half  of  all  recovered  or  received.  Thereafter  F.  quali- 
fied as  administrator  of  the  decedent  and  compromised  with  the  company, 
receiving  from  it  on  account  of  the  killing  92,000.  This  action  was  insti- 
tuted by  appellants  against  J.  and  wife  and  F. ,  alleging  that  as  much  as 
$10,000  would  have  been  recovered  from  the  railroad  company,  and  that  the 
mother  was  entitled  to  the  whole  amount  received  from  the  company,  the 
deceased  haviDg  died  unmarried  and  without  issue  and  having  no  brothers 
or  sisters.  They  further  allege  that  they  investigated  the  law  and  facts  of 
the  case  and  were  preparing  to  have  an  administrator  appointed  in  order 
that  they  might,  through  his  agency,  effect  a  settlement  with  the  company, 
when,  without  their  kuowledge  or  consent,  and  with  fraudulent  Intent,  de- 
fendants procured  the  appointment  of  F. ;  that  F.  has  the  tS.OOOin  his  hands 
aod  that  they  are  eotitled  to  a  lien  upon  it  for  the  amount  they  claim  as 
their  fee.  Held— That  the  petition  is  not  good  for  several  reasons.  The 
mother  of  the  decedent,  who  was  the  sole  beneficiary,  being  a  married 
woman,  could  not  bind  herself  by  the  contract  relied  upon;  and  even  if  she 
could  there  are  no  facts  alleged  which  show  that  she  or  her  husband  derived 
any  benefit  from  the  services  rendered  by  the  appellants.  Besides,  neither 
she  nor  her  husband,  nor  the  two  together,, had  any  cause  of  action,  as  the 
right  of  action  was  in  the  personal  representative  by  virtue  of  section  850  of 
the  present  Constitution,  which  applies,  the  action  having  been  Instituted 
in  August,  1899. 

Hill  &  Hill  for  appellants;  R.  S.  Todd  for  appellees. 
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HARGIS  &  EASTJN  v.  LOUISVILLE  GAS  CO. 
(Filed  April  13,  1893--Not  to  be  repnrteil.) 

Attorney  and  ollent— GontlD^eot  fee—QuaDtum  roeruit~Tbe  LonlfiTille 
Gas  Go.  bad  and  claimed  ezolusive  right  to  manufaotiire  and  sell  Rras  in  the 
city  of  Louisville  until  December  31,  1888,  wben  its  corporate  existence  was 
to  cease,  but  by  a  judgment  of  the  Kentucky  Court  of  Appeals,  in  a  suit 
filed  agalnsc  ic  by  the  Citizens  Gaslight  Co.,  the  Louisville  Gas  Co.,  had 
been  enjoined  from  asserting  or  claiming  such  ezclijsiv<.'>  right.  From  this 
judgment  an  appeal  was  taken  by  the  Xouisville  Gas  Co.  to  the  Supreme 
Court  of  the  United  States,  and  this  appeal  was  pending  on  June  10,  18b6, 
and  in  the  ordinary  course  of  business  would  not  have  been  decided  for  two 
or  three  years,  or  perhaps  not  before  the  expiration  of  corporate  existence  of 
the  Louisville  Gas  Co.  On  .Tune  10,  1885,  said  company  employed  Hargis  & 
Eastin  as  assistant  counsel  for  a  certain  fee  of  |5t0  to  assist  in  the  appfal 
pending  in  the  Supreme  Court,  and  the  company  further  agreed  to  pay  H. 
&  E.  f26,000  on  December  31,  1888,  on  condition  that  if,  by  determination  of 
said  appeal  or  by  other  proceedings,  H.  &  E.  should  exclude  the  said  Citi- 
sens  Go.  from  making  and  vending  gas  in  Louisville  from  October  1,  1886» 
until  December  31,  1888,  said  sum  was  to  be  paid.  By  the  efforts  and  advice 
of  H.  &  E.  the  case  in  the  Supreme  Court  was  advanced  on  the  docket,  and 
decided  in  favor  of  the  Louisville  Gas  Co.  in  December.  1885,  only  two 
months  after  October  1,  1886.  Before  October  1,  1885,  H.  &  £.  prepared  a 
petition  to  enjoin  the  Citizens  Gas  Co.  from  making  and  vending  gas  in 
Louisville,  which  the  gas  company  refused  to  have  filed  on  the  advice  of  its 
other  counsel.  In  this  action  by  H.  &  E.  to  recover  the  125,000  conditional 
fee.  Held— 

First.  Such  fee  can  not  be  recovered  because  the  rival  company  was  not 
excluded  from  making  gas  on  October  1,  1885,  and  not  until  December,  1886. 

Second.  The  rule  that  he  who  prevents  a  thing  being  done  shall  not  avail 
himself  of  the  nonperformance  can  not  be  applied  to  this  case,  since  the  ap- 
plication for  injunction  prior  to  October  1,  1885,  would  have  been  very  haz- 
ardous and  ptobably  resulted  in  failure. 

Third.  H.  &  E.  may  recover,  however,  for  the  actual  value  of  their  services 
in  advancing  the  appeal  in  the  appellate  court  and  in  preparing  the  petition 
for  an  injunction. 

vol.  15—24 
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Simrall  &  Bodley,  Muir  &  Hey  man,  O'Neal,  Jackson  A  Phelps, 
Thomas  H.  Hines  and  Hargis  &  Eastin  for  appellants. 

Humphrey  h  Davie,  Helm  &  Bruce  and  Dodd  &  Dodd  for  ap- 
pellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Hargis  &   Eastin  brought   this  action    to  recover  of   Louisville 

Gas  Company  amount  of  the  conditional  fee  stipulated  for  in  the 

following  contract:  '*The    Louisville  Gas  Company  agrees  to  pay 

Thomas  F.  Hargis  and  George  B.  Eastin,  as  assistant  counsel, 
the  sum  of  $500.  certain  and  without  condition,  as  attorney  at 
law  in  the  appeal  now  pending  in  the  Supreme  Court  of  the 
United  States  between  said  company  and  the  Citizens  Gaslight 
Company,  and  for  his  (their)  services  in  any  other  judicial  pro- 
ceedings which  may  he"  necessary  to  said  case,  the  aforesaid  sum 
to  embrace  and  include  aJl  expenses  the  said  Thomas  F.  Hargis. 
and  George  B.  Enstin  may  be  at  personally. 

"Said  lioulsville  Gas  Company  further  agrees  to  pay  said 
Thomas  F.  Hargis  and  George  B.  Eastin  $25,000,  said  amount  to 
be  paid  on  the  31st  day  of  December,  1888,  on  the  following  con- 
dition that  if,  by  the  determination  of  said  appeal,  or  l)y  any 
proceedings  they  may  institute  or  aid  in  instituting  for  said  com- 
pany, the  said  Citizens  Gaslight  Company  shall  be  exeluc^jed 
from  making  and  vending  gas  in  the  city  of  Louisville,  and  to 
its  citizens  from  the  1st  day  of  October,  1885,  until  December  .31, 
1888 

"June  10,  1885.  LOTTISVILLE  GAS  CO. 

"Witness— George  W.  Morris.  HARGIS  &  P:aSTIN.'' 

In  order  to  a.scertajn  the  proper  meaning  of  that  contract  and 
rights  and  duties  of  the  parties,  it  is  necessary  to  look  to  the 
character  and  attitude  towards  each  other  of  the  two  rival  gas 
companies,  and  also  the  cause  of  litigation  between  them  then 
pending  by  appeal  in  the  Supreme  ('ourt  of  the  United  States. 

In  1869  a  cliarter,  being  renewal  of  a  previous  one,  was,  by 
act  of  the  general  assembly,  grantrd  to  Louisville  Gas  Com- 
pany, containing  exclusive  privilege  of  manufacturing  and  vend- 
ing gas  in  that  city,  for  a  ppriod  ending  December  31,  1888.  But 
in  1872  a  charter  was  granted  to  Citizens  Gaslight  Company, 
containing  also  privilege  of  manufacturing  and  selling  gas  there, 
though  it  was  not  exclusive. 

In  1879  the  last-named  company  instituted  an  action  in  equity, 
alleging  tlie  claim  of  the  former  to  the  exclusive  right  to  manu- 
facture and  supply  gas  in  the  city  of  Louisville,  cast  a  cloud  over 
plaintiil's  title  to  its  franchise,  prevented  it  selling  stock  to  raise 
money  with  which  to  work  under  its  charter,  and  judgment  was 
prayed  for  that  defendant  had  no  such  exclusive  right  as  asserted, 
and  for  an  injunction  restraining  it  from  asserting  such  exclusive 
rights. 

Upon  final  hearing  judgment  was  rendered  dismissing  the 
action.  But  upon  appeal  to  the  l^ourt  of  Appeals  that  judgment 
*vas,  June  10,  1883,  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  lower  court  to  issue  a  perpetual  injunction  restrain- 
ing defendant  from  claiming  or  exercising  the  exclusive  right  to 
manufacture  and  supply  gas  to  the  city  and  citizens  of  Louis- 
ville. Fifty-nine  days  thereafter  a  writ  of  error  to  the  Supreme 
Court  was  sued  out.  But  no  supersedeas  was  applied  for  or 
issued;  and,  consequently,  the    mandate  of  the  Court  of  Appeals 
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"was  sent  to  tbe   lower  court  and   judgment  was   there  entered  as 

indioated  in  the  opinion  delivered. 

The  ease   thus  stood  on    the  Supreme  Court   docket   when    the 

-contract  here  sued  on  was  made,  and  it  seems   to  be  conceded   it 

would    have    probably  remained    undisposed  of   for  two  or  three 

jrears  longer,  if  not  to  the  end  of  the  period  for  which  Louisville 

Gas  Company  was   chartered,  but  for   the  order   to  advance   the 
•<sase  for  trial,  that  will  be  hereafter  considered. 

The  evidence  shows  it  was  at  date  of  the  contract  in  question 
Teiy  important  for  Louisville  Gas  Company  to  have  an  early  de- 
-cison  by  the  Supreme  Court,  and  also  in  the  meantime,  using 
language  of  the  contract,  to  exclude  the  Citizens  Gaslight  Com- 
pany from  making  and  vending  gas  in  the  city  of  Louisville  and 
to  its  citizens  which  it  was  then  preparing  and  at  liberty  to  do, 
for  cot  only  was  stock  of  Louisville  Gas  Company  depreciated 
•on  account  of  suspense  and  nncertainty  about  the  Supreme  Court 
decision,  but  competition  with  the  rival  company  would  proba- 
bly, and  did,  in  fact,  subsequently  cause  price  of  gas  to  be  low- 
ered. Besides,  it  was  important  to  have  the  Citizens  Gaslight 
Company  destroyed  or  so  crippled  by  I  hat  decision  as  to  be  out 
-of  tlie  way  when  needed  legislation  was  to  be  applied  for. 

In  view  of  these  circumstances  there  need  bs  no  serious  ques- 
tion about  the  true  meaning  and  purpose  of  the  contract,  if  the 
language  was  not  itself  too  plain  to  be  misunderstood.  Though 
by  the  terms  of  the  contarct  Hargis  <&  Eastin  were,  for  the  cer- 
tain fee  of  $5()0,  to  render  service  as  assistant  counsel  in  the  ap- 
peal then  peiiding  in  the  Supreme  Court,  and  also  in  any  other 
judicial  proceeding  which  might  be  necessary  in  said  case,  it  is 
manifest  such  was  not  the  main  purpose  of  the  president  of  the 
-company  in  employing  them,  nor  the  principal  service  expected 
of  them',  for,  in  addition  to  Goodloe  &  Roberts,  their  regular  at- 
torneys, two  others  were  employed  to  argue  the  case  before  the 
Supreme  Court. 

What  Hargis  &  Eastin  advised  President  Baxter  could  be  done, 
«nd  what  they  undertook  to  do  as  condition  of  the  fee  of  $25,000, 
was  to  exclude  by  legal  proceedings  the  Citizens  Gaslight  Com- 
pany from  making  and  vending  gas  from  October  1,  1885,  to  Da- 
xjember  31,  1888.  And  the  scheme  by  which  it  was  to  be  accom- 
plished was  first  obtaining  a  supersedeas  on  the  pending  appeal, 
and  thereafter,  by  an  independent  action,  to  enjoin  the  Citizens 
Gaslight  Company  manufacturing  and  vending  gas  pending  the 
appeal,  to  be  followed,  in  case  of  favorable  decision  of  the  Su- 
preme Court,  by  a  perpetual  injunction. 

Accordingly  in  March,  1885,  Hargis,  Goodloe  and  Morris,  a 
•director  of  the  company,  went  to  Washington  and,  having  given 
notice  to  the  opposite  party,  applied  to  a  judge  of  Supreme  Court 
for  a  supersedeas,  but  it  was  not  granted,  the  ^>arties  agreeing, 
liowever,  that  an  order  might  be  made,  which  was  then  done, 
advancing  the  case  and  fixing  I^ovember  1,  1885,  as  the  day  for 
submission  of  it  for  decision. 

The  supersedeas,  if  granted,  would  obviously  not  have  had  the 
effect  to  exclude  the  Citizens  Gaslight  Company  from  manufac- 
turing and  selling  gas.  But  the  advice  of  Hargis  &  Eastin,  which 
was,  however,  not  concurred  in  by  their  associate  counsel,  and 
subsequent  eflfort  to  obtain  an  order  of  supersedeas,  resulted  in 
a  decision  of  the  Supreme  Court  reversing  judgir.entof  the  Court 
of  Appeals  in  December,  1885,  two  or  throe  years  before  it  would 
have  been  otherwise  rendered.  And  if  that  decision  had  been 
rendered  prior  to  October  1,  1885,  we  think  Hargis  &  Eastin 
^ould,  by  a  fair  construction  of  the  contract,  have  been  entitled 
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to  the  oonditfonal  fee,  for  it  would  have  been  thus  and  thereby- 
determined,  finally  and  conohisively,  that  the  Louisville  Oa» 
Company  had  the  exclusive  right  to  manufacture  and  sell  gas- 
in  that  city,  and  that  the  Citizens  Gaslight  Company  had  no 
legal  right  to  do  so,  and  that  decision  might  have  been  Inevita- 
ble and  immediately  followed  by  a  perpetual  Injunction  if  ap- 
plied for,  as,  of  course,  it  would  have  been  their  duty  to  do,  a- 
court  liaving  jurisdiciton,  just  as  any  other  judgment  ascertain- 
ing and  deterininiug  the  rights  of  two  litigants  may  be  rendered^ 
effectual  or  enforced  by  ancillary  or  supplemental  proceedings. 
But  although  Hargis  &  Kastfn,  by  their  advice  and  efforts  In* 
causing  the  case  in  the  Supreme  Court  to  be  advanced,  had  ren-^ 
dered  great  service  to  their  client,  the  result  of  the  order  was. 
to  make  impossible  a  decision  prior  to  October  1,  1886.  Conse- 
quently the  only  way  left  by  which  they  could  exclude  the  Citi- 
zens Gaslight  Company  from  making  and  vending  gas  from  that 
date,  and  thereby  become  entitled  to  the  conditional  fee,  was  by 
injunction,  which  had,  of  course,  to  be  applied  for  in  a  different 
and  distinct  action.  And  both  the  language  of  the  contract  and 
extrinsic  evidence  show  that  the  parties  contemplated  that  as: 
the  proceeding  to  be  resorted  to  for  the  purpose. 

It  is  proved  that  not  long  after  the  order  to  advance  the  case 
was  made  Hargis  &  Eastin  advised  Morris,  then  president  of 
the  company-,  Baxter  being  dead,  that  an  action  to  obtain  the 
injunction  was,  in  their  opinion,  a  feasible  and  proper  remedy, 
and  informed  him  of  their  readiness  to  bring  it.  In  fact,  at  his 
request,  they  did  prepare  and  submit  to  him  a  petition  for  that 
purpose.  But  he  refused  to  authorize  such  action  to  be  insti- 
tuted; and  as  it  was  necessary  in  order  to  maintain  the  action 
for  him  to  swear  to  the  petition  and  give  the  injunction  bond  re- 
quired in  such  case,  ho  had  power,  which  he  exercised  to  prevent 
any  action  being  instituted  or  injunction  obtained.  Thus  they 
did  not  nor  could  peform  the  condition  by  October  1,  1885,  upon 
which,  accoiding  to  the  contract,  they  were  to  become  entitled* 
to  the  fee  of  $25,000. 

It  is  a  general  rule,  more  than  once  sanctioned,  and  applied  by* 
this  court,  "that    he  who  prevents  a  thing  being  done  shall    not 
avail    himself    uf    the    nonperformance    which    he   occasioned."' 
(Majors  v.  Hickman,  2  Bibb,  217;  Marshall  v.  Craig,  1  Bibb,  886; 
Jones  V.  Wallace,  14  B.  M.,  162.) 

In  the  first  cited  case  the  action  was  on  an  obligation  given  by 
a  person  indicted  for  murder  in  consideration  of  agreement  of  ah 
attorney  to  attend  his  trial  and  defend  him,  but  a  condition  of 
payment  was  that  defendant  should  be  acquitted  and  discharged. 
But  no  trial  took  place  because  the  defendant  failed  to  appear. 
Nevertheless,  upon  allegation  and  proof  of  the  attorney  being 
present  and  ready  to  perform  the  required  service,  tfie  rule 
quoted  was  held  to  be  applicable. 

But  it  seems  to  us  this  is  not   such  case  as  the  doctrine  can  be- 
fully  applied    to.     For    in  view  of    the   decision  of    the   Court  of 
Appeals,  adverse   to  the  claim  of   clieir  client,  then   in  full  force- 
ana  unreversed.    Hargis  &  Eastin    could  not  conscientiously  ad- 
vise President   Morris  either    that  a   court  of   equity  would    cer- 
tainly grant  the   injunction,  or  that,  if  granted,  the   decision  of 
the  Supreme  Court  would  not    be  such  as    to  necessarily  Involve 
dissolution  of  it  and  consequent   liability  on  the  injunction  bond 
for  a  large  amount  of  damages.     Besides,  it  is  manifest   the  con- 
tract was  made  in  contemplation  of  the  advice  and  co-operatioa^ 
of  Goodloe  &  Roberts,  regular   attorn«)ys   of    the    company,  with.' 
Hargis  &>  Eastin  in  respect  to  any  proceeding  that  might  be  com- 
menced  for  exclusion  of   the  Citizens   Gaslight   Company  fromi 
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iDADU factoring  and  selling  gas  in  Louisville,  and  such  being  the 
case  it  does  not  seem  to  us  the  Louisville  Gas  Company  was 
bound  to  consent  to  or  autbori'^ze  any  proceeding  for  an  injunction 
to  be  instituted  by  Hargis  &  East  in,  against  which  Qoodloe  & 
Roberts  advise  and  with  which  they  refused  to  co-operate, 
especially  when  it  would  have  involved  risk  of  liability  for 
-damages,  without,  in  opinion  of  Ooodloe  &  Boberts,  a  reasonable 
prosneet  of  being  available.  It,  therefore,  follows  that,  as  the 
<*ondition  upon  which  Hargis  &  Eastin  would  be  entitled  to  the 
fee  of  $25,000  was  not  performed,  and  the  Louisville  Gas  Com- 
pany is  not  legally  liable  for  its  nonperformance,  they  can  not  re- 
cover it. 

But  it  soems  to  us  they  are  fairly  and  justly  entitled  to  recover 
full  value  of  seivices  rendered,  aside  from  what  they  agreed  to 
-do  in  respect  to  the  appeal  pending  in  the  Supreme  Court  and 
other  judicial  proceedings  necessary  to  that  case,  and  for  which 
they  were  promised  and  have  received  the  certain  fee  of  $500; 
/or,  in  addition  to  causing  the  case  to  be  advanced  for  trial  in 
.the  [Supreme  Court,  whicn  .  would  not  have  been  done  but  for 
their  advice  and  suggestion,  Hargis  <fe  Eastin,  upon  faith  of  com- 
pliance by  the  company  with  its  part  of  the  contract,  and  co- 
operation of  ith  regular  attorneys  in  the  effort  to  procure  the  in- 
junction, obviously  contemplated  by  the  parties  to  the  contract, 
expended  time  and  labor  in  advising  and  consulting  with  their 
-client  and  its  other  attorneys,  and  even  went  so  far  as  to  draft, 
at  request  of  Morris,  the  president,  a  petition  in  the  expected 
actiou  for  the. injunction. 

It  may  be,  as  argued  by  counsel,  that  there  are  not  in  the  peti- 
tion filed  in  this  case,  substantive  averments  authorizing  recov- 
ery at  law  upon  a  quantum  meruit,  nor  distinct  prayer  therefor. 
But  it  seems  the  defendant  and  appellee  in  this  case,  by  opera- 
tion of  its  charter,  succeeded  to  the  rights,  and,  as  alleged,  holds 
in  trust  the  property  of  the  former  company,  now  defunct,  with 
which  Hargis  &  Eastin,  plaintiffs  and  appellants,  made  the  con- 
tract in  question,  and  for  that  reason  the  action  was  brought  and 
determined  in  the  chancery  court.  It,  therefore,  seems  to  us 
clear  that  as  the  chancellor  bad  jurisdiction,  it  was  not  only  in 
bis  power,  but  his  duty  under  the  prayer  for  general  relief,  to  ad- 
judge to  the  plaintiffs  whatever  they  were  in  equity  and  justice 
entitled  to. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 

(Extended  opinion— Filed   November  4,  1893.) 

It  was  evidently  not  contemplated  by  parties  to  the  contract 
in  question  as  at  all  probable  the  Supreme  Court  would,  in  due 
•course  of  business,  reach  and  try  the  case  of  Louisville  Gas  Com- 
pany against  Citizens  Gaslight  Company  before  December  1, 
1888,  when  corporate  existence  of  the  former  would  end;  conse- 
quently the  only  way  by  which  the  latter  could  be  "excluded 
from  making  and  vending  gas  in  the  city  of  Louisville  and  to  its 
citizens"  on  and  from  October  1,  1885,  was  by  means  of  provis- 
ional remedies.  To  accomplish  that  object  Hargis  <fc  P'astin  ad- 
vised application  for  an  order  of  supersedeas,  to  be  followed  by 
action  for  injunction  restraining  Citizens  Gaslight  Company 
making  and  vending  gas,  pending  appeal  in  the  Supremo  i^ourt, 
and  they  were  employed  principally  for  that  purpose. 

But  the  effort  to  obtain  the  order  of  supersedeas,  thoujz;h  abor- 
tive, resulted  in  an  order  for  advancement  and  submission  of  the 
case  November  1,  1885.  And  it  was  actually  tried  and  decided 
in  favor  of  Louisville  Gas  Company  in  December,  a  few  days 
more  than  two  months  after  October!,  1885,  and  more  than  three 
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years  before  expiration  of  corporate  existence  of  LouiRville  Oair 
Company.  Thus  tlie  provisional  remedies  contemplated  by  the- 
contract  became  of  little,  if  any,  practical  value  to  Louisville 
Gas  Company.  But  it  is  plain  the  case  would  not  have  been  ad- 
vanced and  tried  by  the  Supreme  Court  but  for  advice  and  effort»^ 
of  Hargis  &  Eastin  to  apply  for  an  order  of  supersedeas.  And, 
therefore,  while  they  did  not  nor  could  stop  Citizens  Gaslijrht 
Company  making  and  vending  gas  by  the  identical  day  men- 
tioned   in    the    contract,  the    result   followed    their   advice   au(f 

efforts,  even  thereafter  and  in  time  to  subserve  the  purpose  of  their 
employment  by  Louisville  Gas  Company.     So  that  as  they  acted 
in  good  faith  throughout,  and  did  not  obtain  the  injunction  con- 
templated, simply  becautse   their  previous   service  had   rendered 
it  unnecessary  and   not  desired  by  the   company,  it  seems   to  us^ 
the  chancellor  should  and  is  now  directed   to  fix  value  and  allow 
for  their  services  13  procuring  or  causing  the  case  to  be  advanced 
and  tried  in  the  Supreme  Court,  as  well  as  for  advice  and  service 
in  respect   to  the  action  for  an  injunction.     But  as  the  condition 
upon  which  the  company  agreed  to  pay  the  fee  of  $25,000  was  not 
performed,  the   simple  criterion  of   recovery  now  is   the  value  of 
services  rendered    without   regard  to  the   contract,  except  as  to 
the  fee  of  $500  already  paid. 


WAYMAN,  Ac.  v.  WAYMAN. 
(Filed  May  25,  1898— Not  to  be  reported.) 

1.  Contract  by  aged  parent  to  oompensate  child  for  caring  for  bim^Evl- 
dence— Where  an  aged  and  Inflrro  father,  about  seventy  years  of  age,  stated 
to  his  son,  who  was  talking  of  leaving  the  father's  farm,  "I  want  you  to 
stay  here  and  take  care  of  me;  there  will  be  property  enough  to  pay  you 
when  I  am  gone,"  and  the  son  did  so  take  care  of  the  father  for  thirteen 
years  thereafter  and  managed  his  farm  for  him,  after  the  father's  death  snob 
declaration  of  the  father  can  not  be  considered  as  creating  an  enforoible  con- 
tract against  his  executors  or  heirs.  Such  a  contract  should  not  be  hastily 
implied  from  loose  conversation  where  a  natural  duty  exists  on  the  part  of 
the  child  to  care  for  the  infirm  parent. 

3.  Same— The  son  with  his  wife  lived  on  the  farm  of  his  father  and  used 
It  as  his  own,  and  took  care  of  the  father  and  his  wife  for  thirteen  years. 
The  annual  rental  value  of  the  farm  was  1800.  During  the  last  five  years 
of  bis  life  the  father  was  ar  invalid,  and  required  so  much  of  the  son's  time 
and  attention  that  none  or  very  little  of  it  was  left  for  the  business  of  the 
farm.  In  this  action  to  settle  the  father's  estate.  Held— That  the  son  will 
be  allowed  compensation  for  oaring  for  the  father  only  during  the  last  five 
years  of  his  life.  He  should  be  allowed  $400  per  year,  making  $3,000,  and 
charged  with  $800  per  year  rent  during  the  same  period,  or  $1,600,  leaving 
$500  due  him.  He  should  also  be  compensated  for  medicine  furnished  ana 
physician's  bills  paid  for  the  father  during  these  five  years. 

Hallam  &  Myers  for  appellants. 

O'Hara  <&  Bryan  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Stanton  Wayman,  when  about  sevent3'  years  of  age,  became 
diseased  with  rheumatism  and  other  bodily  ailments,  and  by  rea- 
son of  his  condition  was  unable  to  work  his  farm  or  attend  to 
business.     His  son,  O.  S.  Wayman,  controlled  and  managed    hia 
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farm  for  thirteen  or  fourteen  years  prior  to  iiis  fatlier^s  death, 
and  for  the  services  rendered  by  this  son  and  his  (the  son^s)  wife 
this  claim  was  presented  in  the  court  below  in  tlie  settlement  of 
the  old  man's  estate,  and  allowed. 

About  thirteen  years  before  the  death  of  Stanton  Wayman  the 
appellee,  G.  S.  Wayman,  who  was  then  living  with  his  father, 
talked  of  leaving  the  place,  saying  that  it  took  all  he  made  to 
pay  doctor's  bills  and  debts.  The  old  man  replied:  *'I  want  you 
to  stay  here  and  take  care  of  me;  there  will  be  property  enough 
to  pay  yon  when  I  am  gone.''  To  this  the  son  assented,  at  least 
he  remained  on  the  farm  and  used  and  controlled  it  as  his  own 
from  that  time   to  his  father's  death,  a   period  of  thirteen  years. 

This  conversation  between  the  father  and  son  is  established  by 
a  single  witness,  after  the  lapse  of  thirteen  3'ear8,  and  is  relied 
on  as  establishing  a  contract,  to  be  fully  executed,  so  far  as  the 
consideration  is  mentioned,  at  the  death  of  the  father. 

In  the  case  of  Reynolds  v.  Reynolds,  IH  Ky.  Law  Rep.,  798,  the 
testimony  was  that  "the  daughter  should  be  well  paid  for  her 
services, "  and  the  facts  of  that  case  presented  as  meritorious 
claims  as  this  in  almost  every  particular. 

To  constiue  such  declarations  by  the  parent  as  amounting  to 
a  contract  would  enable  almost  every  child  to  asseit  claims 
against  the  father's  estate,  and  soon  cause  the  child  ta  forget  the 
natural  obligation  he  is  under  to  support  and   maintain  his  aged 

Earents  in  their  declining  years,  and  a  court  should  never  be 
asty  in  implying  a  contract  from  such  loose  conversation  in 
cases  where  this  natural  duty  on  the  part  of  the  child  exists. 

We  can  not  afflrni  the  judgment  below  upon  the  idea  tliat  this 
statement  of  the  father  evidenced  a  contract,  to  be  performed  by 
his  executors  or  heirs  after  his  death. 

While  the  old  man  was  sick  he  was  furnished  with  medicines 
from  time  to  time  and  physicians'  bills  paid  and  other  items  of 
necessaries  by  the  son,  all  of  which  were  embodied  in  this  ac- 
count. The  son  and  his  wife  lived  with  the  father  and  his  wife 
on  the  farm  and  were  all  supported  from  it,  and  the  widow  of 
the  father  is  now  complaining  of  the  exhorbitant  allowance  made 
her  son  under  what  is  termed  the  contract.  The  appellee  was 
allowed  $5  a  week  for  a  part  of  the  time  and  $10  a  week  after  the 
old  man  became  helpless;  is  also  allowed  for  every  item  of  ex- 
pense incurred  by  him  for  the  father  until  the  amount  is  suffi- 
cient to  swallow  up  the  entire  estate. 

The  widow  of  the  old  man  and  six  children  survived  him,  all 
of  whom,  except  the  appellee,  are  resisting  this  claim.  The 
proof  shows  that  this  lancl  was  worth,  by  way  of  rental,  $800  per 
annum,  and  it  is  manifest  that  any  child  of  the  decedent  would 
have  taken  care  of  the  two  old  people  for  its  use.  They  could 
have  rented  it  out  and  lived  in  comfort  on  the  income,  and  to 
say  that  the  entire  estate  is  to  be  consumed  for  the  attention  and 
services  rendered  them  by  the  appellee  is  not  sustained  by  the 
testimony. 

This  CNse  differs  from  thn  Reynolds  case  in  this  particular: 
Towards  the  close  of  the  old  man's  life,  for  the  last  five  years 
preceding  his  death,  he  became  a  lunatic,  or  rather  imbecile, 
and  required  much  attention,  and  more  than  the  son  could  well 
give  him.  The  entire  neglect  of  the  son's  interest  in  the  farm 
was  required  by  reason  of  the  paramount  duty  of  attending  to 
the  wants  of  his   father  in  his  helpless  and    imbecile  condition. 

He  should  be  allowed  for  the  last  five  years  of  the  old  man's 
life  $400  per  annum,  without  interest,  making   in  all  $2,000,  and 
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should  be  charged  with  $300  rent  of  the  farm  for  each  of  those 
yearfl,  making  $l,6(i0.  This  deducted  leaves  $500  to  be  allowed 
the  appellee.  His  physician  bills,  during  the  last  five  years  of 
his  life,  should  be  allowed,  if  any  paid,  and  also  his  burial  ex- 
penses— all  other  claims  should  be  rejected.  The  equity  of  the 
case  requires  this  allowance  to  be  made,  as  the  old  man  was  in- 
capable of  contracting.  It  was  necessary  that  some  one  should 
take  care  of  him,  and  the  allowance  to  the  son  is  ample  for  the 
services  rendered. 

Judgment   reversed  and   remanded  for   proceedings   consistent 
with  this  opinion. 


MOORE  V.  OFFUTT. 

(Filed  Spetember  23,  1893— Not  to  be  reported  ) 

Deed  of  trufit  ooDStrued— Vested  estates— A  father  conveyed  by  deed  of 
trust  a  certain  part  of  his  estate  to  the  trustee  for  division  between  his 
children.  The  deed  provided  that  the  real  estate  should  be  cbarised  with  the 
grantor's  debts;  that  the  trustee  should  make  a  settlement  of  advancements 
given  the  children;  that  in  mnkinK  the  settlement  whatever  was  found 
oomloK  to  a  son.  H.,  and  grantor's  daughters,  one-half  should  be  paid  them 
in  money,  and  one-half  invested  In  productive  real  estate,  the  title  to  be 
taken  to  them  for  life,  remainder  In  fee  to  their  heirs;  that  when  the  ad- 
vancements were  settled  and  the  costs  of  executing  the  trust  paid,  the  re- 
mainder was  to  he  divided  into  six  equal  parts  and  invested  for  and  paid 
over  to  the  children  *  *  *  In  the  same  manner  as  provided  for  in  the  accounts 
of  equalizatioL.  Held— That  U.  had  a  vested  interest  in  one-half  of  the 
sixth  of  the  estate  coining  to  him  which  he  could  dispose  of  by  will,  though 
he  died  before  the  settlement  of  tiie  advancement  or  the  payment  of  grantor's 
deY)ts,  the  other  half  of  his  sixth  passed  under  the  deed  of*^  trust  to  his  heirs. 

O'Hara  &  Bryan  for  appellant. 

Simrall  &  Bodley  for  appellee. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  '5ourt  by  Judge  Pryor. 

Col.  James  Taylor,  of  Newport,  Ky.,  prior  to  his  death,  and 
with  a  view  of  making  a  disposition  of  his  estate  between  his 
children  as  provided  in  liis  will,  executed  a  deed  of  trust  to  one 
Wm.  H.  Lape,  conferring  upon  the  trustee  large  powers  in  refer- 
ence to  the  sale  of  his  realty. 

He  first  declares  that  all  of  his  real  estate  conveyed  to  the 
trustee  shall  be  chargeable  with  his  debts,  and  the  latter  is  cm- 
powered  to  sell  so  much  of  his  lands  as  may  be  necessary  for 
that  purpose. 

The  trust  further  provides:  "After  my  deb*:s  are  paid  by  my 
trustee,  he  will  take  the  advance  book  and  settle  the  accounts 
among  my  children  «ind  the  children  of  my  son  James.  In 
making  the  settlement,  whatever  is  coming  to  Harry  and  my 
daughters,  one-Iialf  will  be  paid  them  in  money  and  the  other 
half  invested  in  productive  real  estate,  the  title  to  be  taken  to 
tliem  for  life,  remainder  in  fee  to  their  heirs  forever. 

"When  the  matter  of  advancements  is  settled,  after  paying  all 
oost  and  expenses  incident  to  the  management  of  the  estate,  the 
surplus,  or  whatever  remains  of  tlie  sale  of  real  estate  or  what 
may  he  coming  from  any  other  source,  will  be  divided  into  six 
equal  parts,  an<l  invested  for  and  paid  over   to  my  children  and 
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the  cbildreD  of   my   son    James  and    their  mother,  in    the   same 

manner  as  provided  for  in  the   accounts  of  equalization.     If   at 

the  time  the   equalfzation  takes   place   any   of   my  children   are 

^ead,  no    investments  will    be  made  for   their  children,  but   the 

amounts  coming   to  them  will   be  paid    to  each   in  equal  propor- 
tions." 

The  grantor  of  the  trust  had  five  children  living,  and  one,  a 
son,  James,  dead  at  the  date  of  the  deed.  His  plain  purpose 
-seems  to  have  been  to  equalize  his  children  in  the  distribution 
ot  his  estate,  and  to  see  that  this  was  done  in  his  life  time,  re- 
-serving  to  himself  a  competency  until  his  death. 

The  question  in  this  case  arises  from  a  will  made  by  Harrv 
Taylor,  a  son  of  the  grantor,  who  died  after  bis  father,  by  which 
he  attempts  to  dispose  of  the  estate  conveyed  to  him,  or  to  the 
trustee  for  his  benefit,  by  the  deed  of  trust  to  Lape. 

Harry  Taylor,  the  son,  had  been  twice  married,  harving  one 
«hild  by  his  first  wife  and  two  children  by  his  last  wife.  At  his 
death  he  made  a  will,  by  which  he  disposed  of  bis  interest  in  the 
trust  estate  to  his  last  wife  and  her  children. 

Logan  Taylor,  the  child  of  the  first  wife,  contends  that  under 
the  provisions  of  the  deed  of  trust  to  Lape  the  whole  estate  at 
his  father^s  death  passed  to  his  children,  or  that  his  father  had 
no  interest  in  the  trust  estate,  he  dying  before  the  equalization 
was  made  or  the  estate  of  the  grantor  settled  and  hisaebts  paid. 

We  have  set  forth  so  much  of  the  deed  of  trust  as  affects  the 
question  involved,  and  it  seems  to  us  it  is  plain,  by  the  terms  of 
tne  deed,  that  Harry  Taylor,  the  son  of  the  grantor,  took  a 
nested  interest  in  the  one-half  of  the  one-sixth  of  the  estate,  and 
a  life  interest  in  the  other  half.  The  language  used  is  plain  and 
unambiguous,  and  made  still  more  so  by  subsequent  provisions 
•of  the  same  instrument.  His  purpose  was  to  secure  one-half  of 
Harry's  interest  to  his  (Harry's)  cnildren  at  his  son's  death,  and 
this  having  been  done  by  giving  Harry,  as  to  this  half,  a  life  in- 
terest. 

The  grantor  then  provides  that  when  the  matter  of  advance- 
ments is  settled  the  estate  will  be  divided  into  six  equal  parts, 
and  invested  for  and  paid  over  to  my  children  and  the  children 
•of  my  son  James  and  their  mother,  in  the  same  manner  as  pro- 
vided in  the  accounts  of  equalization.  Now  the  provision  in 
reference  to  the  accounts  of  equalization  gives  one-half  to  Harry 
in  fee  and  the  other  half  to  him  for  life,  remainder  to  his  chil- 
dren. 

The  deed  further  provides:  **If  at  the  time  the  equalization 
takes  place  any  of  my  children  are  dead  no  investments  will  be 
made  for  their  children,  but  the  amounts  coming  to  them  will  be 
paid  to  each  in  equal  portions." 

His  object  was  to  secure  the  one-half  to  Harry's  children,  and, 
therefore,  he  required  tlie  investment  of  this  one-half  to  be  made 
by  the  trustee,  giving  to  Harry  an  estate  for  life,  with  remainder 
to  the  children;  but  Harry  having  died  no  investment  was  neces- 
sary or  required  of  the  trust  because,  in  express  terms,  it  is  stated 
that  no  investment  in  that  event  is  to  be  made,  but  the  sum  to 
be  invested  only  if  Harry  should  be  alive. 

The  object  of  the  trust*  in  securing  tlie  one-half  interest  to  tl)e 
child  of  the  deceased  son  or  daughter  having  been  accomplished, 
there  was  no  necessity  for  the  reinvestment. 

The  grantor  further   provided  by  this    trust  to  enable    his  chil- 
dren to  live,  that    the  trustee    should  pay  over    to    the    children 
annually  the  sum  of  $2,000  each,  as  they  will  need    money  before 
<]istribution  and  investments  can  be  properly  made. 
-The  grantor   evidently  supposed  that  much    time  would  elapse 
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before  his  large  landed  estate  oould  be  sold  and  before  an  ao* 
count  of  advancements  could  be  taken,  and,  therefore,  required 
the  trustee  to  pay  over  to  the  children  this  $2,000  annually. 

The  right  of  Harry  Taylor  to  demand  of  the  trustee  (Lape)  his 
(Harry's)  half  of  the  one-sixth  interest  could  not  arise  until  tbe^ 
debts  of  the  grantor  were  settled  and  the  account  of  advance- 
ments made.  These  matters  the  trustee  had  to  ascertain  and 
before  he  could  distribute,  but  this  did  not   make  the  interest  of 

Harry  in  the  one-half  of  the  one-sixth  contingent.  It  was  a 
vested  interest  to  be  received  into  possession  and  enjoyed  after 
the  happening  of  certain  events  that  must  take  place. 

A  devise  to  the  son  of  one-half  of  an  estate,  to  be  paid  over 
when  the  estate  is  settled  and  debts  paid,  vests  in  the  devisee  an 
absolute. estate.  The  time  of  possession  is  only  postponed,  and 
nothing  more. 

It  has  been  said  by  both  Blackstone  and  Kent,  and  often 
quoted,  that  "it  is  not  the  uncertainty  of  enjoyment  in  the- 
future,  but  the  uncertainty  of  the  right  to  that  enjoj-ment,  which 
marks  the  distinction  between  a  vested  and  contingent  interest."' 

The  chancellor,  in  our  opinion,  properly  lield  that  Harry  Tay- 
lor had  a  vested  interest  in  the  one-half  of  the  one-sixth  of  the 
estate,  and  could,  therefore,  devise  it. 

The  fact  that  the  grantor  had  provided  in  his  will  for  the  child 
of  Harry  by  his  first  wife  can  not  affect  the  construction  given 
the  trust  deed.  The  other  provisions  of  the  trust  must  alone  con- 
tinue, and  the  child  by  tlie  first  wife,  Logan  Taylor,  takes  only 
an  interest  with  his  half  brothers  in  the  one-half  of  the  one- 
sixth  that  was  held  by  their  father  for  life.  (Mercantile  Bank 
of  New  York  v.  Ballard,  83  Ky.,  48.) 

Judgment  below  affirmed. 


ELLIS  V.  DITTEY. 
(Filed  September  26,  1893— Not  to  be  reported.) 

1.  A  husband  is  untitled  to  onrtesy  in  land  owned  and  possessed  by  bi» 
wife  at  the  time  of  ber  death,  althongh  neither  be  nor  bis  wife  ever  resided 
upon  It  or  eiceroised  acts  of  ownerBhlp  over  it. 

2.  Same— Possession— A  tract  of  land  on  which  there  was  no  residence  wa» 
conveyed  to  K.  in  1845:  it  adjoined  land  helonginfr  to  her  father:  E.,  whe- 
never lived  upon  the  land,  married  appellee  in  1847,  and  died  in  1849,  bav- 
inf{  Kiven  blrtb  to  a  child  which  died  shortly  after  she  did.  It  does  not 
clearly  appear  who  had  posseFsion  of  E.  's  land  during  ber  coverture,  but  it 
is  probable  that  the  father  used  It  in  connection  with  bis  adjoinioff  land. 
No  one  claimed  or  bad  any  title  adverse  to  £. ,  nor  was  there  any  adverse 
possession.  Held— That  as  £.  clearly  held  the  le|?a1  title,  it  must  he  pre- 
sumed that  the  possession  of  her  father  or  other  person  was  In  law  ber  pos- 
session, and  since  she  had  both  title  and  possession  at  the  date  of  ber 
death,  her  husband  is  entitled  to  curtesy  in  the  land. 

A.  C.  Ellis  for  appellant. 

Simmons  &  Simmons  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant,  claiming  to  he  the  owner  and  in  the  possessioi^ 
of  about  ten  acres  of  land  in  Kenton  county,  brought  this  action 
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to  quiet  his  title  thereto  against  the  appellee,  who  is  alleged  to 
be  setting  up  some  kind  of  olaim  to  the  property.  The  plaintifP'a, 
title  is  derived  by  deed  from  one  Joseph  Marshall,  who,  through, 
his  mother,  inherited  the  land  from  the  infant  ohild  of  the  oe-. 
fendant,  Dittey.     The  defendant  by  his  answer  puts  in  issue  the 

Elaintifl^s  possession  and  sets  up  ownership  in  himself  as  heir  o^ 
is  infant  child.    Afterwards,  oonvinoed   of   his  error  as  to  this, 
olaim,  he  amends  his  anwser  and  claims  as  tenant  by  the  curtesy. 

As  to  the  possession  of  the  property  at  the  time  the  suit  was: 
instituted,  we  think  the  proof  is  sufficient  on  plaintiff^s  behalf* 
to  show  possession  in  him,  and  this,  combined  with  the  legal 
title,  authorized  him  to  sue. 

The  real  question  in  the  case  is  whether  the  appellee,  by  him- 
self or  wife,  had  such  possession  of  the  land  during  coverture  aa 
entitles  him  to  curtesy. 

In  August  1845,  one  James  Dedman  conveyed  the  land  ia 
controversy  to  Elizabeth  McCuUough  for  the  recited  considera- 
tion of  $200.  This  tract  appears  to  have  been  bounded  on  one  of 
its  sides  by  a  tract  of  some  ten  acres  owned  by  the  grantee^a 
father. 

In  1847  Elizabeth,  then  living  in  Cincinnati,  Ohio,  intermarried 
with  Dittey,  the  appellee,  who  lived  in   the  same  city.     To  them 
a  child  was  born  in  December,  1848.     Thereafter,  in  March,  1849, 
Elizabeth  died,  and  in  about  August  of    the  same  year   the  child: 
died. 

Just  who,  if  any  one,  occupied  or  used  this  land  in  1845-6-7-K  ia 
not  clearly  shown.  There  was  no  house  on  it,  but  there  was  onc^ 
on  the  adjoining  tract  belonging  to  the  father  of  Mrs.  Dittey,  and 
this  is  shown  to  have  been  occupied  by  him  during  his  lifetime  < 
and  by  his  widow  afterwards.  The  latter  died  some  thirty  yeara 
ago. 

The  two  tracts  then  appeared  to  have  been  '*all  in  the  same 
field,*'  though  at  one  time  the  tract  in  dispute  was  under  fence, 
which,  however,  had  rotted  away  some  twenty  odd  years  ago. 

The  appellee  never  occupied  the  land  or  used  it  in  person  or  by 
tenants;  but  if  the  wife  was  the  owner  and  had  possession  of  it: 
during  her  marriage,  it  is  sufficient  to  entitle  the  appellee  to. 
cuitesy. 

The  statute   giving  curtesy  reads   as  follows:  *' Where    there  is. 
issue  of  the  marriage  born  alive  the  husband  shall  have  ah  estate^ 
for  his  own  life  in  all  the  real  estate  owned  and  possessed  by  the 
wife  at  the  time  of   her  death,  or  of  which  another  may  he  then 
seized    to  her   use. '^     (Section    1,  article  4,  chapter   52,    Genera) 
Statutes.) 

The  proof  as  to  her  possession  is  scant,  but  the  appellee  speaka. 
of  the  land  as  that  of  which  **his  wife  was  in  possession  at  the 
time  of  her  death,  ^'  though  at  that  time,  as  appears  in  proof,  shew 
was  a  resident  of  Cincinnati,  and  her  father  was  prgbably  using 
it  or  occupying  his  own  land  in  the  same  enclosure  with  the 
tract  in  dispute. 

There  is  no  hint  of  any  adverse  holding.     She  alone  had  a  deed 
of  record  for  it  or  claimed  it.     We  are,  therefore,  inclined  to  con-, 
elude  that  it  was  held  for  the  legal  title  holder  by  those  by  whom 
it   was  actually  occupied,  and    whose   possession  was,  thereforcv 
her  possession,  which  satisfies  the  requirement  of  the  statute. 

In  Carr,  &c.  v.  Givens,  &c.,  9  Bush,  680,  neither  the  husband^ 
Givens,  who  was  claiming  curtesy,  nor  the  wife  ever  lived  upor^ 
the  land  or  exercised  any  acts  of  ownership  over  it,  but  on  the 
death  of  the  wife  *'her  mother  entered  on  the  land  or  retained 
the  possession  after  the  death  of  her  husband,  recognizing  the 
right  of  the  children  as  the  owners  in  fee  simple.  Her  possesslou 
was  not  adverse  to  the  children,  but  only  strengthened   the  com-^ 


^80  SNELLBAEEB  V.  PADUOAH,   M.  B.  B.  00. 

mon  estate,  and  her  possession  and  seizin  were  tlie  possession 
and  seizen  of  all/* 

Possession  by  some  coparceners,  amicable  to  the  others,  was 
thus  held  to  be  a  sufficient  seizen  in  fact  to  invest  and  sustain 
an  estate  by  the  curtesy  in  the  husbands  of  certain  others  not  in 
the  actual  possession. 

Still  later,  in  the  case  of  Yankey,  Ac.  v.  Sweeney,  Ac,  85  Ky., 
64  (1K87),  it  was  said  that  the  reason  of  the  rule  requirinc;  actual 
possession  on  the  part  of  the  husband  being  for  tiie  purpose  of 
strengthening  the  wife's  title  whenever  its  equivalent  is  com- 
plied with,  then  the  rule  is  complied  with.  ''For  instance,'' 
says  the  court,  "if  the  guardian  of  the  wife  holds  possession  of 
her  land  at  the  time  of  her  death,  then  the  reason  of  the  rule  is 
complied  with,  and  the  husband  is  entitled  to  curtesy  in  the  land; 
and  if  a  joint  tenant  with  the  wife  holds  the  friendly  possession 
of  the  land  at  the  time  of  her  death,  here  his  possession  is  her 
possession,  and  the  reason  of  the  rule  is  complied  with.  So,  if 
a  trustee  of  the  wife  holds  possession,"  etc.  **Indeed,"  says 
the  court,  *Mf  any  person,  at  the  death  of  the  wife,  is  seized  of 
her  land  fur  her  use,  the  reason  of  the  rule  is  complied  with  and 
the  husband  is  entitled  to  curtesy. " 

Here  the  proof  is  the  wife  wasin  possession  at  the  time  of  her 
death.  The  proof  that  she  resided  in  Cincinnati  at  the  time  does 
tiot  disprove  the  fact  of  her  possession  under  the  deed  by  her 
father  or  other  person  for  her.  If  she  died  in  possession  it  was 
all  the  statute  requires  to  entitle  the  husband  to  curtesy. 

The  amended  answer  asserts  that  the  wife  died  owning  and 
possessing  this  land,  and  we  think  this  is  a  sufficient  allegation 
to  meet  the  demands  of  the  statute,  and  in  fact  is  substantially 
in  its  language. 

Judgment  affirmed. 


SNELLBAKER  v.  PADIJCAH,  TENN.  &  ALA.  K.  R.  CO. 

(Filed    September  80,  1898.) 

1.  Ejectment  of  passeD^er  from  railroad  oar— Damages— One  who  takes 
passage  od  a  railroad  train  for  the  purpose  of  being  ejected  for  the  violation 
of  a  rnle  of  the  company  which  he  believes  to  be  unlawfnl,  and  which  he 
Intends  to  violate,  and  for  the  purpose  of  instituting  an  action  to  recover 
damages  for  such  ejectment,  can  recover  only  the  actual  damages  sustained 
by  him. 

2.  Same— Cash  fare  on  train  for  passenger  in  excess  of  ticket  fare— A  rule 
of  a  railway  company,  which  has  some  stations  along  its  railway  where 
tickets  are  not  sold,  requiring  all  passengers,  who  enter  trains  without 
tickets,  to  pay  a  cash  fare  of  twenty-flvn  cents  in  excess  of  the  ticket  fare, 
which  extra  -twenty-five  cents  the  company  refunds  upon  presentation  at 
any  of  its  ticket  offices  by  the  passeng*»r  of  a  "rebate  check,"  which  is  given 
to  him  by  the  conductor,  is  not  unreasonable  or  oppressive  or  void. 

8.  Same— A  passenger,  who  had  full  knowledge  of  such  rule  and  who 
knew  that  round-trip  tickets  to  his  destination  from  the  point  where  he 
boarded  the  train  were  sold  at  such  point,  bought  a  ticket  to  his  destination 
only,  and  then,  upon  entering  a  car  to  return  from  his  destination,  refused 
to  pay  the  twenty-five  cents'  extra  car  fare  and  was  courteously  ejected, 
Held— That  the  passenger  can  not  recover  damages  for  the  ejectment,  since 
be  had  an  opportunity  to  purchase  a  ticket  and  did  not  do  so. 

4.  Same— Burden  of  proof— Where  the  defendant  in  its  answer  admits  the 
ejectment  complained  of  and  pleads  facts  authorizing  it,  which  are  denied 
by  plaintiff,  the  burden  of  proof  is  on  defendant. 

C.  H.  Thomas  for  appellant. 

Reed  &  Husbands  &  Husbands  for  appellee. 
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Appeal  from  McCracken  Court  of  Gomroon  Pleas. 
Opinion  of  the  oourt;  by  Jiidg;e  Hazelrigg. 

Upon  his  refusal  to  pay  the  conductor  of  the  appellee  twenty- 
five  cents  in  addition  to  the  usual  fare  between  the  station  at 
which  he  took  passage  and  that  of  his  destination,  on  the  line  of' 
appellee's  road,  the  appellant  was  ejected  from  the  passenger 
coach  of  the  appellee.  He  sued  for  damage.«),  and  upon  a  trial  of 
the  case  the  jury  found  a  verdict  for  the  appellee.  The  appel- 
lant's motion  fpr  a  new  trial,  based  upon  various  grounds,  having 
been  overruleo,  he  has  appealed  to  this  court. 

The  facts  established  by  the  proof  and  necessary  to  be  consid- 
ered by  us  in  testing  the  accuracy  of  the  instructions,  of  which 
the  appellant  seriously  complains,  are  about  these:  Upon  the 
completion  of  its  road  in  1890  the  appellee  established  a  number 
of  stations  between  Paducab,  in  this  State,  and  Paris,  Tenn., 
then  being  its  terminal  points.  Some  of  these  were  ticket  sta- 
tions and  others  not,  being  known  as  mere  flag  stations.  A  rule 
or  regulation  was  ^promulgated  when  it  began  business,  and  of 
which  notice  was  given,  to  the  effect  that  passengers  entering  the 
train  without  tickets  would  be  required  to  pay  twenty-five  cents 
extra  fare.  This  sum,  however,  was  to  be  refunded  to  them  upon 
presenting  to  any  ticket  agent  for  the  road  what  was  called  a 
"rebate  check,''  which  was  to  be  furnished  the  passenger  by  the 
conductor  when  he  collected  the  cash  fare. 

Of  the  location  and  nature  of  these  flag  and  ticket  stations  and 
of  the  rule  of  the  appellee  the  appellant,  from  the  proof,  had 
ample  knowledge.  He  was  a  large  lumber  dealer,  quite  a  trav- 
eler and,  from  his  own  statements,  had  studied  the  rebate  ques- 
tion. In  a  discussion  with  some  of  the  employes  of  the  appellee, 
a  few  days  only  before  he  embarked  on  the  trip  resulting  in  his 
expulsion  from  the  train,  he  had  declared  that  the  rebate  system 
was  unlawful,  and  that  every  man  who  had  been  put  of!  for  non- 
payment of  this  excess  had  recovered  damages. 

Bound-trip  tickets  were  kept  for  sale  at  Paducah  and  other 
ticket  stations  for  all  points  on  the  road,  and  of  this  the  appel- 
lant must  have  known,  as  he  had  traveled  over  this  road  and  on 
divers  occasions  had  gone  out  from  Paducah  to  flag  and  ticket 
stations  thereon,  using  on  one  or  more  trips  **the  rebate  cfieck." 

He  resided  at  Paducah,  and  on  the  morning  of  June  4,  1891, 
bought  a  ticket  to  ''Oaks,''  tlje  first  station  south  of  that  city 
and  some  nine  and  one-half  miles  distant.  Upon  his  request  he 
was  allowed,  without  further  charge,  to  go  on  to  Burkholder'a 
mill,  about  one  and  a  half  miles  further,  where  a  large  sawmill 
was  being  operated  and  where  he  had  business.  After  transact- 
ing his  business  he  started  to  walk  back  to  Oaks,  the  regular 
flag  station,  when  he  was  informed  by  Judge  Burkholder  that  he 
intended  flagging  the  train  at  the  mill,  and  he  could  then  take 
passage. 

He  did  so,  and  when  he  was  approached  on  the  train  for  hia 
fare  he  offered  the  usual  sum  to  the  conductor.  Some  discussion 
ensued,  the  conductor  explaining  his  situation  and  the  necessity 
for  obeying  the  rules  of  his  superior  otfloers,  and  the  appellant 
insisting  that  he  knew  the  law  of  the  case  and  his  rights  in  the 
premises. 

The  dispute  ended  in  the  courteous  expulsion  of  the  appellant 
from  the  train,  without  rudeness  or  violence  beyond  the  gentle 
laying  of  the  conductor's  hands  on  the  apepUant's  arm  and 
politely  helping  him  down  the  steps  of  the  train  at  or  near 
"Oaks,''  from  which  point  the  appellant  walked  to  Paducah  and 
instituted  this  action. 
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Upon  this  state  of  case  the  court  instructed  the  jury  to  find  for 
the  plaintiif,  unless  they  helieve  from  the  evidence  that  the  ap- 
pellee had  adopted  the  rule  or  regulation,  the  nature  of  which 
yve  have  explained,  and  that  return  or  round-trip  tickets  were 
kept  for  sale  at  Paducah  for  "Oaks/^  and  that  the  appellant, 
prior  to  his  trip,  knew  of  the  rule  and  of  the  fact  that  such  tick- 
ets were  kept.  In  which  event  they  were  to  find  for  the  appellee. 

An  additional  instruction,  defining  the  measure  of  damages, 
was  given,  and  one  charging  them  to  find  only  actual  damages, 
if  they  believed  that  the  appellant  had  purposely  taken  passage 
•on  the  train  in  order  to  be  ejected,  and  for  the  pni^pose  of  insti- 
tuting suir.     The  first  instruction  is  the  only  one  we  need  notice. 

If  the  appellant,  before  starting  on  his  trip,  knew  that  he 
would  be  required  to  pay  twentj'-flve  cents  extra  upon  being 
found  without  a  ticket,  either  as  he  went  <o  or  returned  from 
**Oaks,"  and  that  he  could  purclinse  at  Paducah,  if  he  desired, 
a  ticket  to  Oaks  and  back,  and  thus  avoid  this  deposit  of 
twenty-five  cents,  upon  what  principle  shall  he  be  allowed  to 
complain  of  his  failure  to  buy  a  return  ticket?  Certainly  upon 
none,  unless  the  re<iuirement  of    the  regulation    is  unreasonable. 

Whatever  knowledge  may  he  attributed  to  him  of  the  location 
of  these  stations,  and  of  the  rules  and  regulations  of  the  com- 
pany, he  is  not  bound  to  comply  with  them  if  they  are  oppressive 
•or  unreasonably  inconvenient  to  him;  but  what  is  there  unreas- 
onable or  oppressive  in  this  rule?  The  passenger  does  not  in  fact 
pay  a  cent  additional  fare,  and  the  inconvenience  of  presenting 
«is  ** rebate  check^'  at  the  end  of  his  journey  and  getting  his 
money  is  not  more  tlian  the  inconvenience  of  paying  his  muney 
and  getting  his  ticket  when  he  starts  on  his  trip;  and  that  he 
may  be  required  to  so  purchase  his  ticket  before  entering  the 
train  is  admitted  on  all  hands. 

Even  additional  fare  is  allowed  to  be  collected  and  retained  if 
a  passenger  fails  to  provide  himself  with  a  ticket  when  he  can 
do  so.  It  constantly  occurs  that  when  round-trip  tickets  are  on 
Bale,  and  a  careless  passenger  fails  to  buy  one  and  his  co-traveler 
xioes  buy,  the  one  pays  more  than  the  other  for  being  carried  the 
«ame  distance. 

In  this  ease  the  appellant  actually  paid  no  more,  and  only  sub- 
jected himself  to  a  very  slight  inconvenience,  while  to  the  road 
the  rule  was  obviously  of  great  pecuniary  importance;  but,  it  is 
Xirged,  that  there  being  no  ticket  station  at  ''Oaks,"  the  appel- 
lant could  not  have  bought  a  ticket  en  route  home,  and  ought 
not  to  bo  inconvenienced  by  not  having  one.  The  answer  is, 
there  was  a  station  at  the  starting  point  at  which,  by  the  pur- 
chase of  a  ticket,  the  supposed  inconvenience  could  have  been 
provided  against 

We  are  not  considering  a  case  where  a  passenger  has  not  had 
T^n  opportunity  to  provide  himself  with  a  ticket.  The  Oregon  and 
Pennsylavnia'cases,  relied  on  by  appellant,  were  such  cases. 

On  tiiany  of  the  great  trunk  lines  of  the  country  the  collection 
of  this  excess  is  omitted  under  the  express  provisions  of  the  reg- 
ulation when  passengers  are  taken  on  at  **nonticket"  stations, 
or  when  children  or  infirm  persons  are  traveling  alone  and  do 
not  have  money  sufficient  to  pay  the  excess. 

There  are  no  circumstances  surrounding  the  appellant  which 
Jrender  the  application  of  this  rule  to  him  unreasonable  or  harsh. 
Ordinarily  a  prompt  compliance  with  the  reasonable  requests  of 
these  carriers  conduce  largely  to  the  safety  of  the  traveler,  and 
we  hesitate  to  interfere  with  rules  which,  by  facilitating  ttie 
business  of  the  company,  inures  in  the  end  to  the  benefit  of  the 
public. 
The  burden  of  proof  was   properly  placed  on    the  company.     It 
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i^dmitteJ  the  expulsion  and  pleaded  facts  authorizing  it,  which 
^ere  denied  by  the  plaintiff.  The  rulings  of  the  court  as  to  the 
pleadings  and  on  the  competency  of  the  proof  were  substantially 
<5orrect.  On  the  whole  case,  upon  the  law  and  the  facts  as  they 
Appear  in  this  record,  the  finding  of  the  jury  could  not  have 
•been  otherwise. 
Judgment  affirmed. 


BRILL  V.  RACK. 

(Filed  October  3,  1898— Not  to  be  reported.) 

Ad  aotion  by  a  mortga^zee  to  set  aside  a  mortgage  on  property  bou^rht  by 
the  mortgagee  from  the  iiiortgaKor  (the  lieu  being  created  to  secure  the  de- 
ferred payments  of  the  purchase  price)  can  not  be  jnalntained  on  the  ground 
that  the  contract  of  purchase  was  obtained  by  the  mort{?agor's  fraud,  it  not 
being  alleged  that  the  mortgage  was  fraudulently  ohrained,  unless  plniutifi 
also  seeks  to  set  aside  the  contract  instead  of  permitting  it  to  stand  in  full 
force. 

John  H.  Barker  for  appellant. 

Leslie  T.  Applegate  for  appellee. 

Appeal  from  Pendleton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  bought  the  appellee's  bakery  and  fixtures  at  an 
agreed  price,  and  gav^  his  note  for  the  deferred  payipeiit  and 
executed  a  mortgage  on  said  bakery  and  fixtures  to  secure  the 
payment  of  the  note. 

This  suit  is  brought  to  set  aside  the  mortgage  upon  the  ground 

that  the  contract  was   obtained    by  the  appellee's   frauds  but  the 

mortgage  is  not  attacked  as  having  bnen  obtained  by  fraud.  The 
sole  question  is,  can  the  mortgage  be  set  aside  upon  the  ground 
that  the  contract  was  obtained  by  fraud  without  also  seeking  to 
set  aside  the  contract,  but   permitting    it   to  stand    in  full  force? 

The  mortgage  was  KJven  to  secure  the  payment  of  the  debt, 
and  as  long  as  the  debt  stands  in  full  force  the  security  ought 
likewise  to  stand  in  full  force,  unless  that  is  attacked  for  fraud. 
To  allow  the  appellant's  contention  tlie  case  would  stand  thus: 
*rhe  contract  would  stand  in  full  force  and  the  mortgage  would 
be  set  aside  and  the  appellant  would  dispose  of  the  mortgaged 
property  and  the  appellee  go  whistling  for  his  money. 

The  judgment  is  affirmed. 


YOUNG,  &c.  V.  MOREHEAD,  &c. 
(Filed  October  3,  1893.) 

1.  Construction  of  devise— Life  estates— A  testator  provided  in  his  will  as 
follows:  "I  give  •  *  *  to  my  *  *  *  wife  one-third  of  my  entire  estate,  real 
and  personal;  that  is,  she  is  to  have  all  the  land  during  her  life.  I  give 
*  *  *  to  my  son*  *  •  the  remaining  two-thirds  of  my  estate.  •  ♦  •  In 
the  event  of  my  son's  death  in  infancy,  my  will  is  that  his  part  go  to  his 
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mother.  *  ^  *  At  the  death  of  my  wife  all  her  *  *  *  part  to  go  to  tny 
BOD."  Held— The  wife  took  an  estate  for  life  in  all  the  land,  remainder  to 
the  BOD. 

d.  Same— Dower— Homestead— Where  the  bod  died  before  testator's  wife,. 
Id  Buoh  case  bis  (the  bod's)  widow  is  not  eotitled  to  either  dower  or  home- 
stead Id  the  land  devised,  siDoe  he  was  not  seised  of  any  part  of  it  in  hla- 
lifetime. 

Porter  &  McQuown  for  appellants. 

W.  £.  Settle  and  John  E.  DuBose  for  appellees. 

Appeal  from  Allen  Cirouit  Court. 

Opinion  of  the  court  hy  Jud^e  Hazelrigg. 

If,  under  the  will  of  Alexandei  Stephens,  who  <lied  in  Allen 
county  in  1852,  his  widow  took  an  estate  for  life  in  his  realty, 
then  the  son  of  the  testator,  who  died  hefore  the  widow,  was  not 
seized  of  any  part  thereof,  and  his  (the  son^s)  widow  is  not  en- 
titled to  homestead  or  dower. 

If,  however,  the  widow  took  an  estate  in  only  one-third  of  the 

realty,  and  the  son  took  the  remaining:  two-thirds,  as  he  lived  on 
the  land  with  his  mother,  his  widow  would  be  entitled,  at  any 
rate,  to  dower,  if  not  to  a  homestead. 

The  will,  after  some  preliminaries  not  necessary  to  notice,  and 
omitting  the  fifth  clause  appointing  an   executor,  is  as  follows: 

** Second.  That  I  give  and  bequeath  to  my  beloved  wife,  Mary 
Catherine,  one-third  of  my  entire  estate,  real  and  personal;  that 
is,  she  is  to  have  all  the  land  during  her  life. 

*' Third.  I  give  and  bequeath  to  my  son,  James  Crittenden,  the 
remaining  two-thirds  of  my  estate. 

** Fourth.  If  in  the  event  of  my  son's  death  in  infancy,  my  will 
is  that  his  part  go  to  his  mother. 

"Sixth.  My  will  is,  at  the  death  of  my  wife,  Mary  C,  then 
all  her  aforesaid  part  to  go  to  my  son,  James  Crittenden.'' 

The  appellants,  who  were  the  plaintiffs  below,  are  the  widow 
of  James  C.  Stephens,  son  of  the  testator,  and  her  present  hus- 
band. Thus.  Ii.  Young.  They  Insisted  (hat  the  widow  of  the  tes- 
tator, Mary  Catherine,  took  an  estate  for  life  in  only  one-third 
of  the  estate;  that  this  is  shown  in  the  succeeding  clause  giving 
the  son  "the  remaining  two-thirds;'*  that  the  words  "that  is,  she 
is  to  have  all  the  land  during  her  life,''  are  words  reducing  or  re- 
stricting the  devise  of  one-third  that  stood  as  one  in  fee  to  a  life 
estate;  that  the  sentence  was  intended  to  read  "give  to  my  wife 
one-third  of  my  entire  estate,  real  and  personal,  but  she  is  to 
have  the  land  thus  devised  to  her  during  her  life  only;  and  that 
such  must  be  the  construction  if  effect  be  given  to  the  devise  to 
the  son  cf  "the  remaining  two-thirds  of  the  estate" — a  devise 
iinnorting  an  immediate  taking  by  him  in  fee. 

However  plausible  this  may  seem,  and  is,  we  are  constrained 
to  think  that  the  words  "she  is  to  have  all  the  land  during  her 
life"  mean  just  what  they  say.  Having  given  her  one-third  of 
the  estate,  real  and  personal,  he  remembers  the  infancy  of  his 
son,  his  dependence  on  his  mother  and  the  fact  that  upon  her 
will  devolve  his  care  and  oversight,  he  enlarges  his  seeming 
original  intention  and  provides  that  she  is  to  have  all  the  land 
during  her  life.  This  gives  her  a  home  and  the  small  farm,  of 
some  140  acres,  on  which  to  sustain  herself  and  son. 

The  remaining  two-thirds  given  the  son  consist  necessarily  of 
two-thirds  of  the  personal  estate,  and  is  taken  absolutely.  It  is 
all  that  is   left.    That  which  remains   is  what   is  left  after   the 
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wife  gets  what  is  specifloally  given  her««  He  gets  two-tbirds  of 
the  estate  "remaiDing*^  undisposed  of. 

Should  the  son  die  in  infancy  ''his  part,'^  whioh  is  two-thirds 
of  tne  personalty,  is  given  the  mother^  and  upon  4ier  death,  ac- 
cording to  the  sixth  clause,  her  part  goes  to  the  son—- in  accord 
with  the  construction  giving  her  a  life  estate,  wilh  remainder  to 
the  son,  should  he  survive  her. 

The  son  intermarried  with  the  appellant,  and  died  before  com- 
ing into  possession  of  this  remainder  interest,  and  hence  she  is 
entitled  to  neither  dower  nor  homestead. 

The  only  difficulty  we  haVe  in   adopting  this  construction  lies 

in  the  fact  that  by  it  we  restrict  the  devise  to  the  son  in  the 
third  clause  to  an  interest  only  in  two-thirds  of  the  personalty, 
but  when  we  consider  the  sixth  clause  in  connection  with  it, 
giving  him  the  whole  after  her  death,  we  think  the  meaning  of 
the  testator  becomes  reasonably  plain. 

The  suggestion  is  not  without  force  that  by  the  second  clause 
the  widow  took  one-third  the  land  in  fee,  but  was  to  have  the 
whole  land  during  life.  Then  the  ** remaining  two- thirds''  of  the 
estate  would  consist  of  realt3''  ^^^  personalty,  though  the  son 
would  take  the  realty  subject  to  the  life  estate  of  his  mother. 

The  sixth  clause,  however,  giving  the  whole  of  the  wife's  part, 
to  the  son  atner  death,  is  inconsistent  with  her  taking  one-third 
in  fee,  unless,  as  suggested  by  counsel,  the   testator  was  making 

Srovision  for   the  disposition  of   the  wife's   part   in   case  of   her 
eath  before  his  own,  which  is  not  improbable. 
The  only   question  here,  however,  is   whether  the  widow  took 
a  life  estate  in    the  whole.     The   express  words    to  that  effect,  it 
seems  to  us,  must    control,  even    though    they   be   not  perfectly 
reconcilable  with  the  supposed  meaning  of  some  other  clause. 
The  judgment  is  affirmed. 


COMMONWEALTH  v.  DAY. 
(Filed  September  16,  1893-— Not  to  be  reported.) 

1.  Local  optioD— WbeD  provisions  of  special  act  take  effect— Where  a  "local 
option  statute"  provides  that  the  county  board  of  examiners  shall  canvass 
the  votes  cast  at  the  election  to  determine  whether  or  not  whisky  may  be 
sold  in  the  county,  and  shall  issue  a  certificate  showing  the  result,  and  that 
if  the  result  be  against  the  sale  the  certificate  shall  be  recorded  in  the  o£5ce 
of  the  county  clerk  and  that  ''then  the  provisions  of  the  act  shall  he  in  full 
force,"  the  Commonwealth  must  show  that  the  certificate  was  so  recorded, 
otherwise  one  can  not  be  convicted  for  a  violation  of  the  provisions  of  the 
act. 

2.  Same— Bill  of  evidence— A  recital  in  the  bill  of  exceptions  that  the  orig- 
inal certificate  of  the  board  was  exhibited  on  the  trial,  "showing  that  the 
law  known  as  the  F.  county  prohibition  law  was  in  full  force  and  effect" 
at  the  time  of  its  alleged  violation,  Is  merely  an  erroneous  conclusion  as  to 
the  effect  of  the  certificate  and  of  no  effect. 

W.  J.  Hendrick  and  James  H.  Sallee  for  appellant. 

W.  G.  Bearing,  A.  E.  Cole  &  Sons  and  G.  A.  Cassidy  for  ap- 
pellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

vol.  15—25 
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The  appellee  was  indicted  for  a  violation  of  what  is  known  as 
the  Fleming  county  prohibition  law.  Upon  the  trial  it  was 
shown  by  the  court  that  one  Robert  J.  Sairtuels'  wife  was  sick 
and  the  family  physician  grave  her  a  prescription  for  brandy.  It 
was  not  directed  to  any  one,  nor  did  it  state  the  quantity,  but 
was  otherwise  regularly  made  out  and  signed  by  the  physician. 
Samuel  took  tha  prescription  to  the  appellee,  a  distiller,  who 
hesitated  to  fill  it,  but  finally,  at  the  urgent  appeal  of  the  hus- 
band of  the  sick  woman,  sold  him  a  quart  of  urandy  and  kept 
the  prescription.  In  some  two  weeks  thereafter  Samuel  returned 
and  without  a  further  prescription  induced  appellee  to  let  him 
have  another  quart  for  the  same  purpose.  H<e  testifies  that  the 
liquor  was  used  solelj-  by  his  wife  as  a  medicine,  save  a  small 
quantity  he  let  his  brother  hnvh  for  sickness  in  his  family.  No 
other  tastimony  was  offered  by  the  State,  save  that  the  original 
certificate  of  the  Fleming  County  Board  of  Examiners  was  read, 
showing  that  a  majority  of  the  votes  of  the  county  had  been  cast 
against  the  sale  of  liquors  at  an  election  held  under  the  act  spec- 
ified. The  orders  of  the  county  court  appointing  the  officers  of 
the  election  were  also  read. 

Now  the  law  under  consideration  provides  that  this  certificate 
of  tlie  examining  board  should  be  recorded  in  the  of!ice  of  the 
clerk  of  the  county  court,  and  that  *'then  the  provisions  of  tlie 
act  shall  be  in  full  force." 

The  indictment— as  was  necessary  it  should  do— charged  that 
this  certificate  "had  been  duly  recorded  in  the  clerk's  office  of 
the  Fleming  County  Court  *by  the  clerk  of  the  court.'*  but  no- 
where does  it  appear  from  the  evidence  that  the  certificate  was 
so  recorded.  Without  this  there  was  no  evidence  that  said  law 
was  in  force.  Immediately  following  the  certificate  in  the  bill 
of  exceptions  is  this  language:  "Showing  that  the  law  known 
as  the  PMeming  county  prohibition  law  was  in  full  force  and 
effect  in  said  county  at  the  time  of  the  sale  by  Day  to  Samuel." 
This  is  but  a  conclusion,  and  an  erroneous  one  at  that.  This  cer- 
tificate does  not  show  the  law  to  have  been  in  force.  It  must 
appear  to  have  been  recorded  as  provided  by  the  act  before  the 
law  can  be  held  to  be  operative  for  any  purpose.  By  his  plea 
of  "not  guilty"  the  defendant  put  the  allegation  of  the  indict- 
ment o,n  tiie  vital  question  of  whether  the  qertificate  was  re- 
corded in  issue  as  well  as  the  other  allegations  therein. 

The  Coramonwealtn  having  failed  to  make  out  the  case,  the 
motion  of  the  defendant  to  have  the  court  instruct  the  jury- to 
find  him  "not  guilty  "  sliould  have  been  sustained. 

Tlie  jury,  on  instructions   given  by  the   court  and  supposed   by 
the  Commonwealth  to  be  erroneous,  but  which  we  need    not  dis- 
cuss, found  the  defendant  not  guilty. 
.   Judgment  affirmed. 


wp:st  v.  commonwealth. 

(Filed  September  28,  1893— Not  to  be  reported.) 

Criminal  law— Instructlone— On  this  trial  of  appellant  for  the  mnrder  of 
a  constable,  who  waR  endeavoring  to  arrest  him  by  virtue  of  a  warrant 
placed  in  the  officer's  hands  for  execution,  and  the  defense  of  the  accused 
wa»  that  at  the  time  he  shot  he  mistook  the  officer  for  an  enemy,  who  was 
seeking  to  take  his  life,  as  he  had  just  then  been  informed,  the  instraotion 
concerning  appellant's  right  to  rely  on  the  plea  of  self-defense  in  the  event 
he  thought  the  officer  was  his  enemy,  about  to  take  his  life,  etc.,  is  more 
favorable  to  the  accused  than  he  had  any  right  to  demand. 
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Stewart  &  Stewart  for  appellant. 

W.  J.  HeDdrick  for  appellee. 

-Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant   had    a   difficulty   with    the    Blackburns,  and    a 

'warrant  for  the  arrest  of   the  appellant  was   placed  In  the  hands 

of  Jake  Bunyan,  the  constable  of  the  precinct,  who,  in  company 

with    a  posse   summoned  for   the   purpose,  went    to   the  store  of 

Harvey  Williamson  for   the   purpose  of  arresting  the   appellant. 

As  Runyan    stepped  into    the  storehouse    he  threw    up  his  hands 

And  said:  "DonH  do  that;^'  and  then  as  quick  as  he  could  speak 
be  said  to  the  appellant  to  consider  himself  under  arrest,  and 
immediately  he  was  shot  with  a  gun  in  the  hands  of  the  appel- 
lant. He  says  that  at  the  time  the  gun  was  fired  he  did  not 
know  that  the  person  was  Jake  Runyan,  but  he  believed  he  was 
one  of  the  Blackburns,  who,  as  he  had  been  just  informed,  were 
seeking  to  take  his  life.  The  court  instructed  the  jury  that  if 
they  believed  at  the  time  the  appellant  shot  he  believed  that 
Bunyan  was  one  of  the  Blackburns,  who  were  then  seeking  the 
appellant  for  the  purpose  of  taking  his  life,  and  were,  as  he  be- 
lieved, about  to  take  it,  unless  prevented,  and  he  shot  the  de- 
ceased, believing  that  he  was  one  of  the  Blackburns,  for  the 
purpose  of  saving  his  own  life,  then  he  was  excusable.  The  appel- 
lant says  that  it  was  the  Blackburns  that  he  apprehended  dan- 
ger from,  and  the  instruction  confining  the  apprehended  danger 
to  them  simply  repeated  the  evidence  upon  that  subject.  I^said 
that  Bunyan  ought  to  have  proclaimed  that  he  had  a  warrant  for 
the  arrest  of  the  appellant,  and  to  have  shown  it,  etc.  It  is 
^uflScient  to  Siiy  that  he  did  not  have  time  to  do  that,  for  the 
reason  that  he  was  shot  down  instantly.  Besides,  he  was  not 
fihot  on  account  of  any  action  of  his  as  Jake  Bunyan,  for  the  ap- 
pellant had  not  a  word  of  complaint  against  him,  either  as  con- 
fitabie  or  otherwise,  but  because  the  appellant  mistook  him  to  be 
An  enemy  who  was  about  to  kill  him. 

The  appellant  has  reason  to  congratulate  himself  on  the  fact  of 
having  received  said  instructions. 

There  is  no  error  in  the  record.  The  jurj^  passed  upon  the  ques- 
tion of  the  appellant's  guilt. 

The  judgment  is  affirmed. 


HAYS,  &c.  V.  BBADLEY. 
(Filed  October  5,  1893— Not  to  be  reported.) 

1.  Sale  of  iDfaDts*  real  estate— Jurisdiotion— Where  the  title  to  a  tract  of 
land  l8  held  by  a  trustee  for  the  use  of  a  father  for  life,  with  remainder  to 
his  children,  and  the  father  is  the  statutory  guardian  of  the  children,  a 
-ooort  of  equity  has  uo  jurisdiotion  to  order  a  sale  of  a  small  part  of  such 
land  upon  the  petition  of  the  father  and  the  trustee,  for  the  purpose  of  rais- 
ing money  to  improve  a  dwelling  house  on  the  unsold  part  of  the  land,  the 
Dhildren  not  being  made  parties  to  the  suit.  The  chancellor's  jurisdioton  to 
order  a  sale  of  infants'  real  estate  is  altogether  statutory,  and  the  statute 
does  not  authorize  a  sale  of  a  part  of  an  Infant's  realty  for  the  purpose  of 
improving  the  remainder.  An  order  of  sale  for  such  purpose  is  not  erron- 
eous merely,  but  absolutely  void. 

8.  Same— Bights  of  purchaser  under  void  order  of  sale— But  where  the 
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money  paid  by  the  pnrohaser  at  the  sale  made  In  pursuaDce  of  snob  voitf 
order  has  beeo  aotually  applied  to  the  improvement  of  the  remainder  of  the 
land  and  has  aotnally  enhanced  its  value,  and  the  children  have  come  into 
possession  of  it  after  arriving  at  full  age  and  after  the  death  of  their  father, 
the  life  tenant,  and  have  received  all  the  benefits  resulting  from  snob  en- 
hanced value,  they  will  not  be  permitted  to  recover  the  land  sold  by  court 
under  the  void  order  without  accounting  to  the  purchaser  of  it  for  the  value 
of  the  enhanct)ment  of  their  estate  by  his  money. 

Where  the  purchaser  paid  81.250  for  the  land  and  is  made  to  aboount  for 
rents,  and  the  value  of  the  dilTerenoe  between  $1,250  and  such  rents  is  8726,, 
which  sum  represents  the  enhanced  value  of  improvement  put  on  the  in- 
fants' estate,  that  sum  of  $725  should  be  allowed  the  purchaser  as  against  th» 
remainderman  who  seeks  to  dispossess  him. 

W.  H.  Miller  and  Bobt.  H.  Tomlinson  fot  appellants. 

R.  F.  Jacobs,  W.  O.  Bradley,  B.  J.  Breckinridge  and  B.  G. 
Warren  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Hugh  Hays  in  his  lifetime  devised  a  tract  of  land  to  Campbell 
Hays  as  trustee  for  William- Hays.  The  terms  of  the  trust  vested 
in  William  Hays  a  life  estate,  with  lemainder  to  his  children.' 

Not  long  after  the  death  of  the  devisor  William  Hays  qualified 
as  guardian  for  his  children  (the  remaindermen),  and  in  conjunct 
tion  with  the  trustee  filed  a  petition  in  equity  asking  for  a  sale 
of  a  part  of  the  trust  estate,  to  enable  them  to  repair  or  rebuild 
the  homestead. 

The  infants  were  not  made  defendants,  but  the  wife  of  William 
Hays,  she  having  no  interest,  was  made  a  defendant  to  the  pro- 
ceeding. The  land  was  sold  (sixteen  acres)  for  $1,200  to  the  crosa 
appellant,  O.  N.  Bradley,  the   sale  confirmed   and  a  deed  made. 

William  Hays,  the  life  tenant,  died,  and  after  his  death  his. 
children,  two  of  whom  are  adults  and  one  at  the  time  an  infant, 
brougiit  this  action  against  Bradley  to  recover  the  sixteen  acres 
of  land. 

The  appellee  insists,  first,  that  his  title  is  good,  by  reason  of 
his  purchase  under  the  judgment  of  sale,  and  for  further  defense 
sets  up  an  equity  by  reason  of  the  application  of  his  money  to 
the  improvement  of  the  remainder  interest,  alleging,  in  sub- 
stance, that  the  money  paid  for  the  land  was  actually  applied  to 
rebuilding  the  homestead,  by  which  the  value  of  the  remainder  in- 
terest was  enhanced,  and  to  that  extent  he  should  be  reim- 
bursed, etc. 

We  think  the  evidence  shows  that  the  remainder  interest  was 
enhanced  in  value,  and  the  trustee  fixes  the  enhanced  value  of 
the  entire  tract  at  $10  per  acre.  This  may  be  in  excess  of  the 
increased  value,  but  yet  the  party  who  was  invested  with  the 
legal  title,  and  whose  duty  it  was  to  protect  the  infants,  and  who 
no  doubt  sought  the  sale  of  the  sixteen  acres  in  the  best  of  faith, 
places  an  estimate  upon  the  value  of  this  land,  by  reason  of  the 
expenditure,  that  can  not  well  be  disregarded.  Besides,  the  adult 
children  had  the  entire  tract  of  land  (except  the  sixteen  acres) 
sold  after  their  father's  death,  recognizing  the  sale  and  purchase 
of  the  sixteen  acres,  and  have  actually  received  the  benefits  re- 
sulting from  this  improvement. 

They  filed  a  petition  in  equity  in  which  they  sought  to  have 
the  entire  land  sold,  alleging  that  sixteen  acres  had  been  sold  off 
by  a  judp'ment  of  the  court  to  Bradley,  and  asking  that  the  bal- 
ance of  the  tract  be  sold,  because  it  was  indivisible. 
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The  land  was  sold,  except  the  sixteen   aores,  and  the  remain^ 

dermen  received    the  purchase   money.    They  have  received   all 

the  benefits  resulting  from  the  Improvexnents  made  by  the  ap- 
pellant on  their  land,  and  now  claim  they  are  entitled  to  recover 
the  sixteen  acres*  and  the  appellant  must  surrender  to  them  the 
rpossession  and  lose  the  benefit  of  his  purchase  because,  as  they 
-contend,  the  sale  was  void. 

The  object  of  the  sale  of  the  sixteen  acres  was-  to  enable  the 
life  tenant  to  erect  the  building  for  the  benefit  of  all  the  parties 
^1n  interest,  and  while  we  are  inclined  to  adjudge  the  sale  void 
ffor  the  reason  the  chancellor  had  no  jurisdiction  to  render  such 
^a  judgment,  as  his  jurisdiction  is  conferred  by  the  statute;  but 
as  the  remaindermen  received  and  enjoyed  the  benefits  of  the 
•expenditure  made  by  the  appellant,  they  should  be  required  to 
account  to  him  to  the  extent  his  money  enhanced  the  value  of 
-the  remainder  interest. 

The  sum  to  be  allowed  the  appellee  is  to  be  determined  by  the 
testimony,  and  we  are  not  prepared  to  say  that  the  judgment  is 
not  warranted  by  the  testimony.  He  paid  for  the  land  $1,250;  has 
been  made  to  aceount  for  rents,  and  deductlBg  rents  from  the 
purchase  money  paid,  the  appellee  hag  been  allowed,  ai^  against 
the  remaindermen,  the  sum  of  $725,  and  this,  we  think,  is^  equit- 
able. 

The  attempt  to  convert  this  sixteen  aores  into  money,  so  as  to 
erect  a  building  on  the  remaining  tract,  was  not  authorized  by 
the  statute  and  the  chancellor's  jurisdiction  being  statutory,  and 
the  guardian  by  his  petition  seeking  to  do  that  which  the  stat- 
ute did  not  permit,  we  must  adjudge  the  sale  not  only  erroneous 
but  void.  (Falls  City  Building  Association  v.  Vankirk,  8  Bush, 
469;  Wornack  v.  Loar,  11  Ky.  Law  Bep.,  6.) 

It  was  not  such  a  reinvestment  as  was  authorized  or  contem- 
plated by  the  statute,  and  to  permit  the  life  tenant,  although  the 
guardian,  to  make  such  investments,  would  be  fraught  with 
much  danger  to  infant  remaindermen  who  are  not  in  court  as 
defendants  or  represented  by  any  one  except  the  life  tenant, 
who  is  seeking  the  relief. 

Judgment  below   is  affirmed  on    the  original  and  cross  appeal. 


NICKELL,  <fcc.  V.  FALLEN,  &o. 
(Filed  October  5,  1893— Not  to  be  reported.) 

1.  A  jadgmeot  that  "a  cause  be  filed  away  for  want  of  prosecution"  is 
not  a  final  order  or  a  bar  to  a  subsequent  action  on  tbe  same  case. 

2.  Petition  for  Dew  trial  not  filed  in  tiioe— Where  a  judf^ment  was  ren- 
'^ered  at  a  January  term,  1889,  and  tbe  grounds  set  out  in  the  petition  for  a 
new  trial  were  discovered  in  Julj,  1889.and  such  petition  was  not  tiled  until 
tbe  August,  1891,  term,  the  relief  must  be  denied  because  tbe  application 
nvas  not  made  until  after  tbe  second  term  begiuninff  after  the  discovery. 

8.  Same— In  the  absence  of  a  bill  of  evidence  It  will  be  presumed  on  ap- 
peal that  the  evidence  heard  on  the  trial  authorized  the  dismissal  of  the 
IMtltion. 

Z.  T.  Hurst  and  A.  F.  Byrd  for  appellants. 

McGuire  &  Eash  for  appellees. 

Appeal  from  Wolfe  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 
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*  This* is  an  application  for  a  new  trial,  made  by  petition,  upon 
grounds  discovered  after  the  expiration  of  the  term  at  which  the- 
judgment  complained  of  was  rendered.  The  petition  of  the  ap- 
pellants was  dismissed  and  they  have  appealed.  The  facts  relied 
on  seem  sufficient  to  entitle  them  to  the  relief  asked,  but  the- 
judgment  sought  to  be  vacated  was  rendered  at  the  January 
term,  1889,  of  the  Wolfe  Circuit  Coul-t,  and  the  petition  for  vaca- 
tion was  filed  at  the  August  term,  1891,  of  that  court. 

The  petition  does  not  disolose  when  the  grounds  were  discov- 
ered, but  this  record  discloses  that  the  appellants  knew  of  tbexD 
as  early  as  July,  1889.  It  is  provided  in  such  cases  that  the  ap- 
plication may  be  made  not  later  than  the  second  term  after  the 
discovery.     From    the  record    the  application  appeared   to  have 

been  made  too  late,  and  was  properly  dismissed. 

Moreover,  under  the  provisions  of  the  Code,  the  evidence  might 
have  been  either  by  depositions  or  witnesses  examined  in  court. 
In  this  case  the  order  recites  that  the  case  was  submitted,  and 
after  proof  heard  in  open  court  it  was  adjudged  that  the  plain- 
tiffs had  not  shown  themselves  entitled  to  the  relief  sought,  and, 
therefore,  the  court  dismissed  the  petition  with  costs. 

There  is  no  bill  of  evidence  in  the  record,  and  the  court  pre- 
sumably did  right. 

It  may  be  observed  that  the  judf(;ment  sought  to  be  vacated,  or- 
dering that  "the  cause  be  filed  away  for  want  of  prosecution, '^ 
is  not  a  final  order  or  a  bar  to  a  subsequent  action. 

The  judgment  dismissing  the  petition  is  affirmed. 


SMITH,  BY,  &c.  v.    LOUISVILLE  &  NASHVILLE  R.  R.  CO.. 

(Filed  October  10,  1893.) 

1.  Authority  of  brakeman  to  ejeot  trespasser  from  train— Question  for- 
court  aod  jury—Whetber  or  Dot  the  brakeman  on  a  certaiD  train  bad  au- 
thority to  eject  a  trespasser  found  by  bim  on  the  platform  of  the  train,  and 
who  refused  to  pay  any  fare,  is  wholly  a  question  of  law,  or  at  most  a  mixed 
question  of  law  and  fact,  to  be  determined  by  the  oourt,  cbe  question  sbonld 
not  be  submitted  to  the  jury. 

Where  a  brakeman  finds  a  trespasser  on  the  platform  of  a  train,  who  re- 
fuses to  pay  fare,  the  right  to  ejeot  bim,  in  a  proper  manner  and  without 
the  use  of  unnecessary  force,  is  to  be  ooooeded  to  tbe  brakeman  as  an  essen- 
tlal  incident  to  his  employment.  I'he  act  of  tbe  brakeman  In  such  oase,  as 
a  matter  of  law,  is  within  the  scope  of  bis  employment,  and  is,  therefore, 
tbe  act  of  tbe  company  enploying  him. 

2.  Same— Malicious  Injury  of  trespasser  on  train  by  brakeman— But  if  the 
purpose  of  a   brakeman  in  ejecting  from  a  train  In  motion  a  boy  seventeen 

Sears  of  age  was  tbe  intentional  and  malicious  infliotion  of  an  Injury  upon 
Im,  then  the  railroad  company  is  not  liable  for  such  act.  Whether  tbe 
ejectment  was  with  willful  and  malicious  design,  or  was  devoid  of  snob 
design  and  was  done  merely  to  protect  tbe  company,  is  a  question  for  a  jury 
to  determine  from  all  tbe  evidence  of  the  case. 

8.  Same— Pleadings— An  allegation  in  a  petition  that  the  railroad  "wllU 
fully,  negligently  and  carelessly,  by  one  of  its  agents  and  servants,  to  wit., 
a  brakeman."  kicked  and  threw  plaintiff  off  a  train,  etc.,  does  not  of  itself" 
show  that  the  act  of  tbe  brakeman  was  willful  and  malicious,  and,  there- 
fore, not  within  the  scope  of  his  authority. 

4.  Same— Pleadings—The  allegation  of"  the  answer  that  defendant  volun- 
tarily swung  himself  off  the  train  Is  merely  tbe  converse  of  tbe  statement 
of  the  petition  that  he  was  kicked  off,  and  no  reply  to  it  was  necessary. 
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James  Andrew  Scott  and  Bufus  K.  Dlnkle  for  appellants 
John  W.  Bodman  for  appellee. 
Appeal  from  Franklin  Court  of  Common  Fleas. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  plaintifP,  a  minor,  suing  by  his  next  friend,  alleged  that 
while  ne  was  riding  on  the  defendant's  car  from  Collins'  Station 
to  the  city  of  Frankfort,  and  while  the  oar  was  in 'rapid  motion, 
*'the  defendant  willfully,  negligently  and  carelessly,  by  one  of 
its  agents  and  servants,  to  wit,  a  brakeman,  kicked  and  threw'* 
him  ofiF  of  its  train,  thereby  breaking  his  arm  and  causing  him 
other  serious  injury. 

The  defendant  denied  these  averments,  and  for  a  further  de- 
fense alleged  that  the  plaintiff  secretly  |^ot  on  .the  rear  end  of 
one  of  its  trains  for  the  purpose  of  obtaining  a  free  ride  to  Frank- 
fort, and  whilst  so  riding  was  discovered  by  its  agent  and  ser- 
vant, and  thereupon  voluntarily  jumped  off  the  car  when  in 
rapid  motion,  and  wliatever  injury  he  received  was  caused  by 
his  own  act. 

The  plaintiff,  who  was  seventeen  years  of  age,  and  whose  home 
was  in  Frankfort,  testified  .that  he  had  been  working  at  Collins' 
Station,  some  two  miles  west  of  the  city,  and,  becoming  sick, 
had  gotten  on  the  train  for  the  purpose  of  stealing  a  ride  home; 
that  he  was  sitting  on  the  platform  with  his  fuet  on  the  steps  and 
was  discovered  by  the  brakeman,  who  demanded  his  fare,  and 
upon  his  not  having  either  a  ticket  or  any  money  he  was  told 
that  he  must  get  off.  He  replied  that  he  would  if  the  train'  would 
stop.  The  brakeman  then  said:  **I  thought  1  told  you  to  get  off 
of  here,"  and  at  the  same  time  kicked  him  upon  the  hip,  which 
broke  loose  his  hold  on  the  railing  and  he  fell  headlong  on  the 
ground,  becoming  unconscious,  etc. 

The  brakeman  testified  that  when  he  discovered  the  plaintiff 
and  ascertained  I  hat  he  had  neither  a  ticket  nor  money,  he  told 
him  that  he  must  get  off  when  the  train  got  to  the  bridge,  and  that 
Ibefore  he  finished  the  sentence  the  plaintiff  answered  that  he 
would  get  off  now,  and  swung  himself  off  in  the  cut,  etc.,  etc. 
He  also  testified,  over  the  objection  of  the  plaintiff,  that  **he 
had  no  authority  from  the  conductor,  or  in  any  way,  to  put  per- 
sons off  the  train,"  and  that  it  was  not  his  duty  to  do  so,  but 
that  it  was  his  duty  to  look  after  the  comfort  of  the  passengers 
and  to  assist  them  in  getting  on  and  off  at  stations,  and  in  the 
absence  of  the  conductor  to  take  up  tickets  and  collect  fares  for 
the  convenience  of  the  conductor  when  he  was  engaged  in  other 
parts  of  the  train;  that  if  the  plaintiff  had  paid  him  he  would 
have  handed  it  to  the  conductor,  etc. 

The  conductor  testified  that  the  brakeman  had  no  authority  to 
put  anyone  off  for  nonpayment  of  fare,  and  he  ga-ve  him  no  such 
instruction.  "It  is  his  duty,"  testified  the  conductor,  *'to  look 
after  the  safety  and  comfort  of  passengers;  to  assist  them  on  and 
off  the  train,  and  to  assist  me  in  ejecting  an  unruly  passenger,  or 
one  who  has  no  right  to  ride,  and,  when  I  am  otherwise  engaged, 
to  collect  tickets  and  fare  and  give  them  to  me,"  etc. 

L'pon  this  state  of  case  the  court  told  the  jury  that  if  they  be- 
lieved from  the  evidence  '*that  it  was  a  part  of  the  duty  of  the 
brakeman,  under  his  employment  as  brakeman,  to  eject  or  put 
off  of  the  train  persons  who  failed  or  refused  to  pay  their  faie, 
and  they  shall  further  believe  that  the  brakeman  kidded  plaintiff 
oil  the  cars  while  in  motion,  or  used  unnecessary  force  in  put- 
*ting  him  off  the  car,  they  should  find  for  the  plaintiff  such  dam- 
ages as  he  sustained  thereby,  not   exceeding  $10,000;"  but  that  if 
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they  believed  from  the  evidence  "tbaf  the  plaintilT  Jumped  off 
the' train  and  was  not  kicked  off  by  the  defendant's  employe, 
they  should  find  for  the  defendant;'*  and  lastly,  that  if  they  be- 
lieved from  the  evidence  **tbat  the  brakeman  was  not  charged  or 
required,  as  part  of  his  duty  under  his  employment  as  brakeman, 
to  put  persons  off  the  train  who  had  failed  to  pay  their  fare,  tney 
should  find  for  the  defendant.'' 

The  luiy  found  for  the  defendant,  and  did  so  possibly  because, 
without  regard  to  the  question  of  whether  the  brakeman  kicked 
the  plaintiff  off  the  train  the  proof  submitted  to  them  was  con- 
clusive that  the  brakeman  had  not  been  instructed  to  put  per- 
sons off  the  train,  and  that  such  service  was  no  part  of  his  duty. 
We  are  of  opinion  that  the  only  question  under  the  pleadings  and 
the  proof,  which  should  have  been  submitted  to  the  jury,  was 
whether  the  brakeman  kicked  the  plaintiff  from  the  train. 

It  was  admitted  that  the  brakeman  was  an  employe  of  the  de- 
fendant, and  that  the  train  was  in  rapid  motion  when  the  plain- 
tiff got  off  or  was  kicked  off. 

Whether  oi;  not  w^hat  the  brakeman  did  was  in  the  scope  of  his 
authority  or  in  the  line  of  his  employment  was  a  question  of 
law,  or  of  mixed  law  and  fact,  to  be  determined  by  the  court 
alone  from  the  proof,  if,  indeed,  that  were  required,  and  from 
common  observation  and  experience,  from  knowledge  of  the  na- 
ture of  the  business,  and  the  daily  practices  which  obtain  in  its 
exercise.  Now  wo  know  it  to  be  held  universally  that  the  con- 
ductor, using  no  unnecessary  force,  may  remove  from  the  car 
persons  who  refuse  to  pay  their  fare,  or  are  drunk,  riotous  or 
unruly. 

,  It  is  an  authority  conceded  to  him— indeed  a  duty  required  of 
him — and  wo  would  refuse  to  hear  a  railroad  company's  effort  to 
plead  or  prove  that  it  gave  no  such  authority  to  its  conductors  or 
did  not  charge  them  with  such  dutif^s.  And  such  we  believe 
should  be  the  rule  with  respect  to  brakemen.  Even  from  the 
proof  in  this  case,  if  we  were  to  be  so  confined,  we  learn  that  he 
was  to  assist  in  the  ejection  of  persons  who  had  not  the  right  to 
ride,  and  upon  the  conductor's  being  engaged  in  another  part  of 
the  train  he  was  to  collect  fares,  and,  necessarily,  to  enforce  the 
regulations  of  the  company  to  whatsoever  extent  the 'conductor 
might  himself  enforce  them.  We  are  so  fully  in  accc^rd  with  the 
view  of  the  subject  taken  by  the  court  in  Hoffman  v.  New  York 
Central  &  Hudson  River  Railroad  Company  that  we  quote  its 
language:  *'It  is  conceded  that  authority  in  a  conductor  to  re- 
move a  trespasser  in  a  lawful  mannei,  whether  conferred  by  the 
rules  or  not,  is  implied  and  is  incident  to  his  position.  We  think 
the  same  concession  must  be  made  in  respect  to  the  authority  of 
a  brakeman  who  finds  a  trespasser  on  the  platform  of  a  car.  His 
duties  do  not  primarily  pertain  to  the  protection  of  the  cars 
against  intruders,  but  he  is  a  servant  of  the  company  on  the 
train,  concernexl  in  its  management  and  fully  cognizant  of  the 
obvious  fact  that  intruders  who  jump  upon  the  trains  for  a  ride 
without  intention  of  becoming  passengers  are  wrongfully  there. 
Suppose  a  train  was  standing  still  and  a  trespasser  was  put  off 
by  force  by  a  brakeman  using  no  unnecessary  violence,  would 
It  not  be  a  good  defense  to  an  action  against  him  for  the  assault 
that  be  was  brakeman,  and  did  the  act  complained  of  in  that 
capacity,  although  without  express  authority?  The  implied  au- 
thority in  such  a  case  is  an  inference  from  the  nature  of  the 
business,  and  its  actual  daily  exercise  according  to  common  ob- 
servation and  experience. 

"But  assuming  authority  in  the  conductor  or  brakeman  tore- 
move  a  trespasser  in  a  lawful  manner,  the  question  remains, 
whether,  when    a  conductor  or   brakeman,  without  warning  or 
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notice  of  any  kind,  kicks  a  boy  of  eight  years  from   the  platform 
-of  .a  car  while  the    train  is  running   at  a    speed  of   te'n  miles  an 
hour,  he  can  be  said  to  be  acting  within  the  scope  of  bis  employ- 
ment, so  as  to  make  the  company  liable  for  the  act. 
"Assuming  the  cane  made  by  the  plaintiff,  the  act  was  flagrant, 

reckless  and  illegal;  but  the  point  is,  was  the  act  within  the 
tsoope  of  the  employment  and  authority?  *  *  *  In  this  case 
the  authority  to  remove  the  plaintiff  from  the  oar  was  vested  in 
the  defendant's  servants.  The  wrong  consisted  in  the  time  and 
mode  of  exercising  it.*'  And  the  company  was  held  responsible. 
<41  Am.  Bep.,  887.) 

In  this  case  the  brakeman  sought  to  collect  the  fare  from  the 
defendant— not  for  himself  but  for  the  company.  Upon  his  fail- 
ure to  pay  he  sought  to  eject  him  from  the  oar,  not  to  accomplish 
bis  own  ends,  but  to  subserve  the  interests  of  the  company. 

The  company,  it  is  true,  owed  the  plaintiff  no  duty  arising  out 
H)f  a  contract  to  carry  him  or  to  protect  him,  nevertheless  it 
might  not  violate  the  common  instincts  of  humanity  or  treat  the 
plaintiff  brutally  in  its  process  of  ejecting  him  from  the  car.  Un- 
•ooubtedly  when  the  object  uf  the  servant,  the  end  sought  to  be 
reached  by  him,  is  the  intentional  or  malicious  infliction  of  an 
injury  upon  the  person  of  the  trepasser,  the  company  is  not  liable 
for  his  act,  and  the  existence  of  malice  or  intentional  and  wlll- 
lul  design  is  a  question  of  fact  to  be  ascertained  from  all  the 
<;ircumstances  of  the  case.  If  the  end  sought  bj'  the  employe 
was  the  infliction  of  an  injury,  if  the  purpose  he  had  in  view 
when  he  kicked  the  plaintiff  off  the  train,  if  he  did  kick  him  off, 
was  to  injure  him,  then  the  company  is  not  liable  because  the 
act  would  be  malicious  and  willful;  but  if  the  end  sought  was 
the  ejection  of  the  intruder,  if  his  purpose  was  devoid  of  evil 
design  and  merely  to  protect  the  interest  of  his  employer,  then, 
however  careless  or  reckless  the  means  employed,  the  company 
is  liable. 

The  case  cited  by  counsel  for  the  appellee,  and  said  to  be 
•directly  in  point,  illustrates  the  distinction.  The  plaintiff,  a  boy 
and  a  trespasser,  was  driven  off  the  train  by  a  brakeman,  who 
threw  coal  at  him  so  as  to  cut  and  blind  him  and  cause  him  to 
slip  and  fall  on  the  track,  whereby  he  was  injured.  The  com- 
pany was  held  not  to  be  liable.  (Towanda  Coal  Co.  v.  Heeman, 
S6  Penn.  St.  Rep.,  418.) 

So  this  court,  in  the  case  of  Winnegan's  Adm'r  v.  Central  Pass- 
enger Ry.  Co.,  85  Ky.,  547,  said:  **If  one  driving  the  cars  for  the 
•corporation  should  leav»  the  car  and  beat  or  abuse  one  on  the 
sidewalk,  the  company  would  not  be  responsible. " 

The  principle  involved  and  stated  by  this  court  in  Sherley,  Ac. 
^.  Billings,  8  Bush,  147,  in  this  language,  that  "if  the  servant 
goes  beyond  the  scope  of  his  employment,  he  is  as  much  a 
-stranger  to  his  master  as  to  any  third  person,  and  his  acts  can 
in  no  sense  be  regarded  as  the  acts  of  his  master,''  is  easy  of 
announcement,  but  sometimes  difficult  of  application. 

In  all  cases  where  unnecessary  force  is  used  it  may  be  said 
that  the  servant  acted  without  authority,  express  or  implied.  It 
•can  truthfully  be  claimed  in  all  oases  and  by  all  companies  that 
the  authority  of  their  servants  is  limited  to  the  exercise  only  of 
force  sufficient  to  eject  a  trespasser  or  passenger  in  a  lawful 
manner. 

Nevertheless  the  company  is  liable  if  the  servant,  in  the  ex- 
-ercise  of  his  authority,  within  the  general  scope  of  his  employ- 
ment and  in  the  line  of  his  duty,  use  unnecessary  force,  or  use  it 
under  circumstances  or  at  a  time  when  the  consequences  ordi- 
narily would  be  seriously  injurious  to  the  person  ejected. 
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In  this   oase  it  does   not   matter   that   the  act   of   ejection  is 

charged  in  the  petition^ as  having  been  done  willfully,  as  well  as 

negligently  and  carelessly.    The  willfullness   is  charged   against 

the  defendant  company,  and  for  this  reason  it  can  not  be  said 
that  the  use  of  the  term  willful  in  itst^lf  shows  the  act  to  have^ 
been  malicious  on  the  servant^s  part,  and,  therefore,  beyond  the 
scope  of  his  authority.  The  servant  is  not  charged  with  com- 
mitting the  act  willfully;  but  the  company  is  charged  to  have 
willfully  done  it  by  its  agent  and  servant.  ' 

The  allegation  of  the  answer  that  the  plaintiff  voluntarily 
Bwunz  himself  off  the  train  is  not  such  an  affirmative  averment 
as  required  a  reply.  The  simple  issue  was  presented  whether  or 
not  the  brakeman  kicked  him  off.  The  statement  that  he  swung 
himself  off  is  merely  in  emphasis  of  the  denial  that  he  waa 
kicked  off.  It  is  mere  surplusagre,  and  at  any  rate  is  in  direct 
conflict  with  the  averment  of  the  petition  (hat  the  plaintiff  waa 
kicked  off,  and  is  in  substance  a  denial  of  that  averment. 

We  are  of  opinion  that  the  only  issues  to  be  submitted  to  the 
jury  in  this  cane  are  whether  or  not  the  brakeman  kicked  the 
plaintiff  off  the  car,  as  testified  to  by  the  plaintiff,  and  whether 
he  did  so  with  or  without  malice  or  evil  design,  as  indicated 
above,  and  upon  the  determination  of  these  issues  depend  the 
question  of  the  company^s  responsibility  for  the  defendant's 
injury. 

Judgment  reversed,  with  directions  to  proceed  as  indicated  by 
this  opinion. 


NORTHWESTERN     MUTUAL     LIFE    INSURANCE     CO.    v. 

BARBOUR,  &c. 

(Filed  October  10,  1893.) 

1.  A  plaintiff,  as  a  matter  of  riffbt,  may  disraisfi  bis  aotion  withoat  prejo- 
dloe  at  any  time   before  its  final   submission.    Tbls  riffht  belonfis  to  th» 

f plaintiff  absolutely  and  without  condition,  and  tbe  court  has  no  dlsoretioi^ 
n  tbe  matter. 

2.  Same— Counterclaim— Tbe  dismissal  of  an  action  without  prejudice  by 
*a  plaintiff  does  not  preclude  a  defendant  from  continuing  to  prosecute  any 

ootmterclaiin  or  set-off  properly  pleaded. 

But  after  plaintiff  bas  filed  a  motion  to  dismiss  without  prejudioe,  it  Ib- 
tben  too  late  for  defendant  to  offer  to  file  a  counterclaim,  altbou^b  the  offer 
to  file  may  be  made  before  tbe  court  sustains  plaintiff's  motion  and  entera 
tbe  order  of  dismissal. 

8.  Same— Notice  of  motion— Rules  of  Jefferson  Circuit  Court— Tbe  rule» 
of  tbe  Jefferson  Circuit  Court  do  not  require  a  plaintiff  to  give  a  defendant 
notice  of  motion  to  dismiss  without  prejudice  before  entering  it.  The  right 
to  dismiss  belongs  to  plaintiff  absolutely  and  without  condition,  and  no  no- 
tice of  such  mutton  can  be  required. 

Barnctt,  Miller  &  Barnett  for  appellant. 

Dodd  &  Dodd  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  ac^tion  was  originally  brought  by  James  P.  Barbour  aod 
others  against  the  Northwestern  Mutual  Life  Insurance/' Co.,  18 
Kj'.  Law  Rep.,  619,  to  recover  on  two  policies  of  life  insuiance; 
and  a  demurrer  to  defendant's  answer  having  been  sustained, 
judgment  for  plaintiff  followed;  but  on   appeal  to  this  court  that 
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judgment  was  reversed  and  case  remanded  for  the  demurrer  t<K 
be  overruled,  and  furtber  proceedings  consistent  with  the  opinion 
of  this  court. 

It  appears  from  transcript  of  the  record  before  us  that  March. 
7,  1892,  defendant  moved  to  file  in  the  lower  court  the  opiniom 
and  mandate  of  this  court,  and  for  both  the  order  sustaining  de- 
murrer to  the  answer  and  judgment  in  favor  of  plaintiff  to  be  set- 
aside;  but  that  motion  was  not  then  decided,  being  assigned  t<y. 
March  15th  for  hearing.  On  the  same  day,  March  7th,  plaintiffs, 
moved  to  dismiss  the  action  without  prejudice,  which  motion 
was  likewise  postponed  to  March  15th. 

In  the   meantime,  that   is,  March  14th,  defendant  moved    the 
court  to  file  an  amended  answer  and  counterclaim;  but  an  order- 
was  then  made  postponing  the  action   until  March  15th  for  hear- 
ing on  all  pending  motions,  though  no  decision  was  made  thereon, 
until  March  28th. 

No  exception  was  or  could  properly  bo  taken  to  filing  the  opin- 
ion and  mandate  of  this  court,  or  to  setting  aside  the  previous, 
order  and  judgment  as  directed  thereby.  But  the  motion  of  the^ 
plaintiffs  to  dismiss  the  action  without  prejudice  was  at  the. 
same  time  sustained,  while  that  of  defendants  to  file  an  amended 
answer  and  counterclaim  was  overruled,  and  from  these  two. 
orders  defendant  has  appealed. 

After  the  motion  to  dismiss  the  action  was  sustained,  if  legally 
done,  a  denial  of  the  motion  to  file  the  amended  answer  and 
counterclaim  was  inevitable,  because  the  action  had  then  ter- 
iTiinated.and  there  were  no  allegations  to  be  traversed,  nor  any 
contract  or  transaction  in  litigation  out  of  which  the  counter- 
claim could  arise. 

Whether  the  motion  to  dismiss  the  action  was  proper.  It  se^ms. 
to  us,  luust  depend  upon  construction  of  the  Civil  Code.  Sec- 
tion 871  provides  that  ''an  action.  6r  any  cause  of  action,  may  be 
dismissed  without  prejudice  to  a  future  action  by  the  plaintiff 
before  the  final  submission  of  the  cause  to  the  jury  or  to  the 
court,  if  the  trial  be  by  the  court." 

The  right  of  a  plaintiff  to  dismiss  his  action  without  prejudice,.. 
at  any  time  before  final  submission,  existed  at  common  law,  and 
a  denial  of  it  w)uld  often  work  hardship  and  injustice. 

We  are,  therefore,  satisfied  it  was  intended  by  the  Civil  Code 
that  right  might  be  exercised  absolutely  and  without  condition; 
but  though  such  be  the  case,  it  does  not  necessarily  follow  the 
defendant  can  he  thereby  precluded  from  maintaining  any  cause 
of  action  already  pleaded  as  counterclaim  or  set-off. 

Section  372  provides  that  "a  defendant  is  entitled  to  a  trial  of 
a  set-off  or  a  counterclaim,  though  the  plaintiff  dismiss  his  ac- 
tion or  fail  to  appear;"  but  clearly  such  right  of  defendant  ex- 
ists only  where  the  counterclaim  or  set-off  has  been  filed  in  court 
while  the  action  was  pending,  and  before  the  plaintiff  has  made 
a  motion  to  dismiss  it. 

We  are  thus  limited  to  the  single  inquiry  whether  the  lower 
court  correctly  gave  precedence  to  and  decided  the  motion  to 
dismiss  before  passing  upon  that  of  defendant  to  file  the  answer 
and  counterclaim,  and  as  to  that  question  we  see  no  rcom  for 
doubt;  for,  inasmuch  as  the  right  of  plaintiffs  to  dismiss  was 
absolute,  and  the  court  was  bound  to  sustain  the  motion  when 
made,  on  March  7th,  the  intervening  motion  of  defendant  to  file 
the  answer  and  counterclaim  did  not  or  could  legally  deprive 
them  of  the  right  or  in  any  way  affect  it. 

Counsel,  however,  contends  that  the  motion  to  dismiss,  of 
March  "Jth,  was  void  because  made  and  entered  without  notice 
as  required  by  a  rule  of  court.  It  does  not  seem  to  us  the  rules, 
of  courts  made   part  of   the   bill  of   exceptions,  fairly  construed^ 
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Vere  intended  to  apply  to  a  motion  of  a  plaintiff  to  dismiss  bis 
-aotion,  for  we  can  not  conceive  tbe  necessity  for  or  validity  of  a 
irule  of  court  requiring  one  party  to  notify  the  other  of  an  in- 
tended motion  that  the  Civil  Code  gives  the  unconditional  right 
^o  make,  and  makes  imperative  upon  the  court  to  sustain. 

In  our  opinion  the  lower  court  bad  no  discretion,  but  was 
t>ound  to  dismiss  the  action  upon  motion  of  the  plaintiff,  and,  as 
^  consequence,  to  overrule  the  subsequent  motion  of  defendant 
^o  file  the  amended  answer  and  counterclaim. 

Judgment  affirmed. 


DAVIS  V.  COMMONWEALTH. 

(Filed  October  12,  1893.) 

1.  Criminal  law— GonfessioDs  are  oompeteot  evidenoe  only  against  a  per- 
"Bon  ohar^^  with  a  orlme  or.  In  a  proper  Btate  of  case,  against  his  confed- 
erates. Ante  mortem  statements  or  dying  declarations  are  competent  only 
vrben  tbey  come  froiQ  a  declarant,  whose  personal  injuries  by  another  have 
resulted  in  death,  and  when  they  relate  to  the  manner  or  oironmstanoe  of 
the  Injury  or  to  the  person  that  inflicted  it. 

On  the  trial  of  one  for  murder,  the  dying  declaration   of  another  that  be 
xiommitted  the  crime  for  which  defendant  is  indicted  is  Incompetent. 

2.  Same— Impeachment  of  wltnessps— Where  witnesea  are  introduced  by 
and  are  sworn  and  testify  for  a  defendant,  the  Commonwealth  may  impeach 
their  reputation  for  veracity,  altboufsh  their  evidence  may  be  immaterial. 

3.  Rvidence  of  the  bad  reputation  of  a  witness  for  veracity,  two  years 
fietore  he  testifies,  may  be  competent. 

R.  T,  Burns  and  Stewart  &  Stewart  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  having  been  convicted  of  tbe  crime  of  murdering 
Viana  Pack  by  the  L:4wrence  Circuit  Court,  he  appeals,  and  com- 
plains as  follows:  First,  That  the  court  erred  in  not  allowins:  him 
to  prove  by  G.  W.  Miller  that  Granville  Pearl  confessed  to  him 
on  his  deathbed  that  he.  Pearl,  killed  V'iana  Pack. 

It  seems  to  us  that  admissions  and  confessions  as  to  compe- 
tency stand  upon  the  same  footing.     Admissions  can  not  be  used 

in  evidence,  except  against  the  person  making  them,  in  an  issue 
between  liim  and  another  peison,  wherein  the  truth  of  the  ad- 
missions is  involved,  or  against  his  privies  claiming  through 
him;  and  confessions  are  incompetent  evidence  except  against 
a  person  nharged  with  crime  or,  in  a  proper  state  of  case,  against 
his  confederates;  nor  is  the  proposed  evidence  competent  as  a 
dying  declaration  because  such  evidence  is  only  competent  when 
it  comes  from  a  declarant,  whose  personal  injuries  by  another 
have  resulted  in  death,  and  the  declarations  must  be  confined 
to  the  manner  and  circumstances  of  the  injury  and  to  the  person 
that  did  it. 

Second.  In  allowing    evidence    to  go   to   the   Jury   impeaching 

witnesses  who  had    testified  for   the  appellant,  but  who   had  not 

>testifled  to  any  material  fact  for  the  appellant,  the  material  fact 
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which  the   appellant  desired  to  prove   by  them   haviiiK  been  ex-, 
oladed  by  the  court. 

It  seems  to  us  that  the  fact  that  the  witness  is  sworn  and  tes-^. 
tifles  entitles  the  adversary  to  impeach  his  general  reputation 
for  truth  without  reference  to  the  materiality  of  his  evidence, 
otherwise  there  would  be  constant  strife  and  litigation  over  tha. 
question  as  to  the  materiality  of  the  witness"  evidence,  in  order 
to  determine  whether  or  not  the  impending  evidence  was  ad- 
missible. 

Third,  It  is  contended  that  evidence  of  the  bad  character  of 
a  witness  sought  to  be  impeached,  two  years  before  the  time  that 
he  testified,  is  incompetent. 

It  is  true  that  the  character  of  a  witness,  at  the  time  he  testi- 
fies, is  in  issue  before  the  court  or  jury;  but  it  is  equally  true, 
that  his  reputation  before  then  may  be  inquired  into  in  order  ta. 
throw  light  upon  his  reputation  at  the  time  he  testifies. 

There  is  no  doubt  that  Viana  Fack  was  assassinated,,  and  we 
think  that  the  evidence  authorized  the  jurv  to  believe  beyond  a 
reasonable  doubt  that  the  appellant  ^'as  the  guilty  party.  The 
court  committed  no  error. 

The  Judgment  is  affirmed. 


LOUISVILLE  TRUST  CO.  v.  COUNTY   OF  MUHLENBERG^ 

4&0. 

(Filed  October  14,  1893*-Not  to  be  reported.) 

A  court  of  equity  has  do  jurisdiotinn  to  enforce  tax  liena  existlnf?  in, 
favor  of  a  county  on  the  property  of  the  citizen  thereof,  even  thouprh  the 
ordinary  machinery  provided  by  law  for  the  collection  of  such  taxes  hasi 
failed  to  make  such  collection.  Such  an  attempt  on  the  part  of  the  jiidl^ 
clary  woold  be  an  invasion  of  the  powers  that  belong  exclusively  to  the  leg- 
islative department  of  government  under  out  Constitution. 

Holders  of  bonds  Issued  by  a  county  in  payment  of  a  subscription  to  the 
capita]  stock  of  a  railroad  company  filed  a  suit  in  equity  against  the  county 
and  some  of  its  property  owners  to  enforce  allefsred  tax  liens  existing  on  th» 
defendant's  property  to  secure  payment  of  taxes  assessed  tcpay  amouDta 
due  on  said  bonds.  They  allege  that  the  ordinary  mahlnery  appointed  for 
the  collection  of  the  tax  had  failed  to  do  so.  Held— That  a  court  of  equity 
had  no  jurisdiction  of  such  action. 

E.  H.  Brown  and  D.  M.  Hodman  for  appellant. 

Johnson  &  Wickliffe  and  T.  W.  Brown  for  appellees. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

By  virtue  of  an  act  of  the  general  assembly  of  the  Common- 
wealth ^of  Kentucky,  approved  February  24,  1868,  the  eounty  of 
Muhlenberg  subscribed  to  the  capital  stock  of  the  Elizabethtown 
A  Paducah  Railroad  Company  the  sum  of  $400,000,  and  issued 
and  delivered  to  that  company  its  bonds  for  that  amount. 

Under  the  provisions  of  a  further  legislative  act,  approved 
March  18,  1878,  the  county  compromised  a  sufficient  amount  of 
its  original  bonds  to  aggregate  the  sum  of  $100,250,  and  issued 
new  bonds  theref>»r. 

The  appellant,  for   itself   and  others   as  owners    of   certain   of 
the^e    unpaid    bonds— old    and   new— brought   its  suit   in  equity^ 
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>a$2:ain8t   the   county  and    a   number  of   property  owners  thereof, 

seeking   to  enforce  the    tax  liens   alleged    to  be  existing  on    the 

4)roperty  of  the  defendants  as  provided  by  the  acts  mentioned. 

It  appears  from  the   petition  that   the   machinery  provided  by 

law  for  the  collection  of  taxes  levied  by  the  county  court  for  the 

.payment  of   these  bonds   had,  up    to  the  institution  of  this  suit, 

failed  to  accomplish  the  end  sought,  the  county  court  falling  or 
refusing  to  appoint  collectors,  and  the  sheriff,  when  one  existed, 
failing  and  refusing  to  act  in  this  behalf,  hence  tl^is  appeal  to 
the  chancellor. 

The  liens  under  which  the  estate  of  the  property  holder  is 
alleged  to  be  placed  are  created  by  this  clause  of  the  act  of  Feb- 
ruary 24,  1868:  "And  all  taxes  levied  under  this  act  shall  be  a 
lien  on  the  real  estate  of  the  person  taxed,  which  shall  lie  in  the 
county  in  which  such  tax  is  levied"  (section  12,  chapter  548, 
volume  1,  Acts  1867-'6S,  page  6*^6);  and  by  this  clause  in  the  act 
of  March  18,  1878,  "said  county  shall  have  a  lien  on  all  the  prop- 
erty taxable  or  taxed  under  this  act,  and  on  all  other  property  of 
each  taxpayer,  for  the  payment  of  all  taxes  payable  by  such  tax- 
payer, which  shall  not  be  defeate*!  by  gift,  sale,  devise,  aliena- 
tion, or  any  other  means  whatever."  (Section  7,  chapter  519, 
volume  1,  Acts  1878,  page  604.) 

It  will  be  observed  that  the  language  of  these  provisions  is 
substantially  the  same  as  that  employed  in  tlie  General  htatutes 
t)f  the  State  (section  2,  article  1,  chapter  92)  creating  similar  tax 
liens,  so  that  there  was  no  intention  to  give  the  county  any  other 
'lien  than  that  which  existed  prior  to  the  passage  of  these  acts. 

These  liens  can  not  be  enforced  in  courts  of  equity;  courts  can 
not  be  transformed  into  tax  coUeciiors. 

In  speaking  of  the  power  of  the  chancellor  in  a  similar  case, 
-this  court  said  because  "the  remedy  had  been  suspended  by 
reason  of  the  failure  or  refusal  of  tl.ose  living  within  the  precinct 
to  accept  the  office"— meaning  the  office  of  tax  collector — "or 
had  been  temporarily  obstructed  by  reason  of  a  defect  in  the  law 
tinder  which  the  collection  was  to  be  made,  did  not  enlarge  the 
jurisdiction  of  the  chancellor  or  confer  upon  him  the  exercise  of 
such  an  extraordinary  power."  (McLean  County  Precindt  No. 
5  V.  Deposit  Bank  of  Owensboro,  81  Kj-.,  2r»4. ) 

To  the  same  effect  are  the  decisions  uf  this  court  in  Johnson 
V.  City  of  Louisville,  11  Bush  527,  and  Pennington  v.  Woolfold, 
Ac,  79  Ky.,  13. 

These  powers  and  duties  belong  exclusively  to  the  legislative 
xlepartment  of  the  government,  and  their  exercise  by  the  execu- 
tive or  judiciary  departments  would  be  subversive  of  the  funda- 
mental principles  of  our  organic  law.  (Section  27  of  the  Constitu- 
tion of  Kentucky.) 

The  judgment  sustaining  the  demurrer  and  dismissing  the 
petition  is  affirmed. 


BRAFFORD  v.  COMMONWEALTH. 

(Filed  October  21,  18£3— Not  to  be  reported.) 

GrinalDal  law— Verdict  supported  by  evidence— A  verdict  convicting  de- 
fendant of  man  slaughter,  under  an  indictment  asainst  him  and  others  for 
murder  and  conspiring  to  murder,  Is  not  contrary  to  or  inoonsifltent  with 
the  evideDoe,  altboush  it  appears  that  two  of  the  other  parties  indicted  have 
confessed  that  tbey  killed  decedent. 
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James  N.  Braffqrcl  and  Wilson  &  Bawlings  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  and  others  were  charged  with  the  crime  of  mur- 
dering and  conspiring  to  murder  James  Tuggle;  and  the  trial  of 
the  appellant  resulted  in  convicting  him  of  the  crime  of  man- 
slaughter. There  was  evidence  bielore  the  jury  that  the  appel- 
lant and  two  of  the  others  charged  in  the  indictment  were  seen 
on  the  morning  of  the  day  of  the  killing  together,  armed  with 
guns  and  a  pistol,  the  appellant  having  the  pistol,  and  the  ap- 
pellant was  heard  to  say  that  the  matter  wouJd  be  settled  that 
day;  that  they  went  to  the  sclioolhouse,  armed  as.  indicated  and 
where  Tuggle  was  shot,  with  gun  and  pistol,  and  the  appellant 
was  present  at  the  shooting,  and  it  also  appears  that  appellant 
was  only  one  of  the  party  that  had  a  pistol. 

,  The  verdict  of  the  jury  was  authorized  from  the  evidence.    The 
confession  of  two  of  the  parties  charged  that  they  did  the  killing 
is  not  consistent,  if  true,  with  the  fact  that  appellant  was  guilty 
of  the  offense  charged.     The  jury  was  properly  instructed. 
The  judgment  is  affirmed. 


SDPERIOR  COURT  ABSTRACTS. 


NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO.  v.  McBRAYER. 

Filed  November  15,  1893.    Appeal  from   Carter   Circuit  Court.     Opinion   of 
the  oourt  by  Judge  Yost,  reversioR. 

1.  JurisdloiioD  of  justice  of  peace— Where  a  summons  against  a  railroad 

corporation  is  issued  by  a  justice  of  the  peace  in  one  district  and  properly 

served  upon  tbe  defendant  in  another  district,  it  must  be  returned  for  trial 

Id  the  district   in  which  it  was  served ;    and   if  the  justice  who  issued  the 

summons  attempts  to  try  the  case,  or  to  take  any  step  in  the  case  except  to 
transfer  it  to  the  proper  district,  a  writ  of  proliibicion  will  lie  to  prevent 
him  from  doing  so. 

2.  Tbe  writ  of  prohibition  is  an  order  of  the  circuit  court  to  an  inferior 
■oourt  of  limited  jurisdiction,  prohibiting  it  from  prooeedlDg  in  a  matter  out 
of  its  jurisdiction;  and  it  is  not  necessary  that  a  defendant  should  wait  until 
It  has  exhausted  all  of  his  remedies  in  an  inferior  court  before  he  applies  to 
a  circuit  oourt  for  this  relief.  The  mere  fact  that  a  court  is  attempting  to 
exercise  oontrol  over  a  cause  of  which  it  has  no  jurisdiction  is  a  sufi^cient 
ground  for  tbe  Issual  of  the  writ. 

S.  B.  Wllhoit  for  appellant. 

CLORE  &  SONS  V.  DAVIS,  &c. 

Filed  November  22,  1898.    Appeal  from   Henderson  Circuit  Court.    Opinion 

of  the  oourt  by  Judge  Yost,  reversing. 

1.  Where  an  officer  has  levied  an  execution  upon  personal  property  owned 

jointly  by  tbe  execution  defendant  with  another,  he  has  no  right  to  sell  the 

interest  of  the  execution  defendant,  as  the  lien  must  be  enforced  by  an 
action  in  equity;  but  where  the  officer  has  sold  the  interest  of  the  defendant 
by  the  direction  of  the  plaintiff,  and  the  plaintiff  has  appropriated  tbe  pro- 
ceeds, in  an  action  against  him  by  tbe  person  who  owned  the  property  jointly 
with  defendant  to  recover  damages  he  is  estopped  to  deny  the  authority  of 
tbe  officer  to  make  the  sale. 

3.  The  sale  of  the  officer  in  such  a  case  passes  no  title  to  the  purchaser, 
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and  if  the  persoD  who  owns  the  property  Jointly  with  the  exeontlon  defend- 
ant aellB  bis  interest  to  the  purchaser  and  voluntarily  su^rrenders  the  posses- 
Blon,  whioh  has  never  been  disturbed,  he  has  no  cause  of  action  against  the- 
plaintiff  in  the  execution  unless  he  alleges  and  proves  that  be  suirendered 
the  property  under  a  mistake  of  law  or  fact. 

8.  Where  money  is  paid  or  properly  is  delivered  through  a  clear  and  palpa- 
ble mistake  of  law  or  facts,  essentially  bearing  upon  or  affecting  the  con- 
tract under  which  the  money  was  paid  or  the  circumstances  under  which 
the  property  was  surrendered,  and  when  it  ought  not  in  honor  and  con- 
science be  retained,  the  money  in  the  one  case  or  the  property  in  the  other- 
can  be  I'ecovered. 

S.  B.  &  R.  D.  Vance  for  appellants;  Teaman  &  Lockett  for  appellees. 

DENNY  V.  MARKSBURY,  &c. 

Filed  November  82,  1803.    Appeal  from  Owen   Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  reversing. 

1.  Landlord  and  tenant— Measure  of  damages  for  breach   of  eontraot— In 

leases  of  real  property  the  law  not  only  implies  a  convenant  on   the  part  of 

the  landlord  for  quiet  possession  against  paramount  title,  but  against  such 

acts  on  his  part  as  destroy  the  beneficial  enjoyment  of  the  lease;  and  in  ac- 
tions for  a  breach  of  this  covenant  the  lessee  can  recover  such  damages  as 
legitimately  and  directly  arise  from  the  breach,  but  nothing  more.  Conjec- 
tural profits  which  might  have  been  realized  by  the  lessee  from  the  use  of 
ihe  land  are  not  allowable,  as  they  are  too  remote  and  uncertain.  The  cor- 
rect measure,  where  no  special  damages  arise,  is  the  difference  between  the 
agreed  rentviind  the  actual  rental  value  of  the  leased  premises. 

S.  Right  of  jury  to  determine  question  without  evidence— Such  questions 
should  not  be  left  to  the  jury  without  some  testimony  showing  what  dam- 
ages the  plaintiff  has  sustained  and  of  what  those  damages  consisted.  The 
jury  is  not  presumed  to  have  such  knowledge  of  these  matters  as  would 
authorize  them  to  find  a  verdict  in  the  absence  of  proof. 

J.  W.  Greene  for  appellant;  Lindsey  &  Botts  for  appellees. 

McROBERTS  v.  HAYS. 

Filed  November  32.  1898.    Appeal  from  Lincoln   Circuit  Court.    Opinion   of 
the  court  by  Judge  Barbour,  affirming. 

1.  In  Older  to  revive  a  debt  which  has  been  barred  by  limitation  there 
must  be  an  express  promise  to  pay  or  such  a  positive  and  unqualified  ac- 
knowledgment of  the  debt  as  will  raise  an  implied  promise  to  pay.    If  the 

acknowledgment  is  accompanied  by  any  circumstance  or  expression  which' 
repels  the  idea  of  an  intention  or  willingness  to  pay,  the  debt  is  not  thereby 
revived. 

A  letter  from  a  judgment  defendant  to  the  plaintiff,  saying  "the  judg- 
ment you  speak  of  is  unjust,  but  If  I  am  ever  in  a  condition  to  do  so  I  will 
pay  it,"  was  not  sufficient  to  revive  the  judgment,  which  was  then  barred 
by  the  statute. 

2.  In  a  number  of  the  States  it  has  been  held  that  a  new  promise  will  not 
revive  a  judgment  which  has  been  barred,  but  it  is  not  necessary  to  decide 
that  Quegtlon  in  this  case,  the  promise  not  being  sufficient  in  any  event. 

Hill  &  McKoberts  for  appellant;  W.  H.  Miller  for  appellee. 

SPEED  V.  CITY  OF  LOUISVILLE. 

Filed  November  22,  1893.     Appeal  from   Jefferson   Circuit  Court,    Common 
Pleas  Division.    Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Mandamus  to  compel  city  to  abate  nuisance— Conceding  that  the  gen- 
eral council  of  a  city  may,  under  certain  conditions,  be  required  by  man- 
damus to  abate  a  public  nuisance  in  a  street  under  its  control,  the  relief  will 
not  be  granted  where  the  plaintiff  has  himself  ureated  the  nuisance  which 
be  seeks  to  have  abated. 

2.  Same— While  one  has  the  right  to  improve  his  property,  yet  It  is  hla^ 
duty  to  see  to  it  that  in  doing  so  he  does  not  create  a  nuisance. 

Abbott  &  Rutledge  and  Dodd  &  Dodd  for  appellant;  H.  S.  Barker  for  ap- 
pellee. 
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WHITLEY  COUNTY  LAND  CO.  v.  LAWSON. 

(Filed  September  30,  1893.) 

Interference  between  patents— -AdverBe  possession— Where  the  olaimant- 
nnder  a  junior  patent  enters  upon  and  occupies  a  part  of  the  land  described 
in  his  patent,  the  whole  uf  which  is  embraced  by  a  senior  patent,  and  claims 
while  in  possession  to  the  full  extent  of  his  patent  boundary,  such  entry  and 
occupancy  give  him  constructive  possession  of  the  whole  of  the  interference 
if  the  senior  patentee  is  not  in  possession  of  any  part  of  his  land ;  and  a  sub- 
sequent entry  by  the  senior  patentee  upon  a  part  of  his  tract  outside  of  the 
interference  does  not  give  him  constructive  possession  of  any  part  of  the  in- 
terference. His  possession  will  not  be  constructively  extended  beyond  bis 
actual  enclosure.  And  this  is  particularly  true  where  the  land  included  in 
the  senior  patent  is  composed  of  several  tracts  not  adjacent  to  each  other,, 
and  the  senior  patentee  enters  upon  a  tract  not  adjacent  to  the  tract  includ- 
ing the  interference. 

Hill  &  Denham  for  appellant. 

Lester  &  King  for  appellee. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  claims  the  land  in  controversy  under  a  patent 
granted  by  the  Commonwealth  in  1876  for  48,040  acres  of  land. 

The  patent  boundary  includes  about  U)6,000  acres,  but  the  quan- 
tity alone  named  is  all  that  is  patented.  The  other  is  excluded 
because  previously  patented. 

The  boundary  calls  to  run  with  county  lines,  etc.  The  appellee 
claims  a  small  piece  of  land  by  patent,  which  is  junior  in  date 
to  that  of  appellant's,  and  by  adverse  possession  for  fifteen  years. 
The  appellant's  patent  covers  the  appellee's  said  land.  The 
appellee  has  only  occupied  a  small  strip  of  the  land  claimed  by 
him  for  fifteen  years. 

vol.  15—26 
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The  appellant  was  not  in  the  actual  posseBsion  of  any  part  of 
Its  survey  at  the  time  the  appellee's  occupancy  commenced,  nor 
has  it  entered  upon  any  part  of  the  interference  since  then  and 
taken  possession  of  it.  The  question  is,  does  the  appellee's  actual 
possession  of  a  part  of  the  interference,  and  claim  to  the  extent 
of  his  patent  boundary,  give  him  an  actual  possession  of  the 
whole  and  oust  the  appellant's  constructive  possession? 

The  court  instructed  the  jury  that  if  the  appellee's  patent  cov- 
ered the  land  claimed  by  the  appellant,  and  the  appellee  had,  for 
fifteen  years  before  the  bringing  of  this  suit,  been  in  the  actual 
occupancy  of  a  part  of  said  land  within  his  patent  boundary, 
claiming  to  the  extent  of  said  boundary,  they  ought  to  find  for 
the  appellee,  which  the  jury  did. 

When  there  are  conflicting  patents  for  land,  and  the  junior 
patentee  enters  upon,  holds  the  actual  possession  of  a  part  of 
the  interference,  claiming  the  interference  to  the  extent  of  his 
patent  boundary,  and  the  owner  of  the  senior  patent  is  not  in 
the  actual  possession  of  his  land  at  the  time  of  such  entry  and 
occupancy  by  the  junior  patentee,  then  the  junior  patentee 
acquires  the  actual  possession  of  the  \vhole  interference,  and  the 
subsequent  entry  of  the  senior  patentee  upon  and  occupancy  of 
his  land  outside' of  the  interference,  does  not  give  him  the  actual 
or  constructive  possession  of  any  part  of  the  interference;  nor 
does  his  entiy  upon  and  occupancy  of  the  interference  give 
him  the  possession  of  it,  except  to  the  extent  of  his  enclosure. 
(Fox  V.  Hen  ton,  4  Bibb.,  569,  and  Ware  v.  Bryant,  14  Ky.  Law 
Rep.,  852.) 

There  was  no  actual  possession  of  any  part  of  the  appellant's 
survey  at  the  time  the  appellee  entered  upon  and  took  the  pos- 
sesion of  the  interference.  But  if  w^e  are  mistaken  as  to  the 
appellant  being  in  the  actual  possession  of  some  one  of  the 
pieces  of  land  covered  by  its  patent,  for  the  patent  covers  many 
pieces  that  are  not  only  separate,  but  many  miles  apart,  it  is 
certain  that  the  appellant,  or  those  under  whom  it  claims,  held 
no  actual  possession  of  any  part  of  that  piece,  now  the  subject  of 
controversy,  at  the  time  the  appellee  entered  upon  a  part  of  the 
interference;  and  we  think  that  no  one  will  dispute  the  proposi- 
tion that  an  entry  upon  one  piece  of  land  in  the  name  of  the 
whole  under  a  conveyance  that  covers  several  distinct  pieces 
that  are  distinct  from  each  other,  as  in  this  case,  does  not  give 
the  owner  the  actual  possession  of  the  whole. 

We  have  treated  the  patent  as  valid  in  passing  upon  this  case, 
because  the  parties  have  treated  as  valid,  but  Ave  ao  not  wish  to 
be  understood  as  passing  upon  its  validity.  That  matter  is  not 
passed  upon. 

The  instruction  quoted,  according  to  the  undisputed  facts  of 
this  case,  is  correct. 

The  judgment  is  affirmed. 


SCHMIDT  V.  CARTER'S  ADM'R. 

(Filed  October  5,  1893. 

Liens —UDrecor -led  agreement  to  create  lleD— Notice— -A  recital  In  the  face 
of  a  note  executed  for  borrowed  money  that  the  money  was  used  to  help  pay 
for  a  house  and  lot  of  the  maker,  on  which  the  payee  has  or  is  to  have  a  lien, 
creates  no  lien  on  the  house  and  lot  even  between  the  parties  to  the  note, 
nor  does  it  create  any  equity  as  to  the  house  and  lot  in  favor  of  the  payee  of 
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the  note  that  gives  him  an  eqnltable  lien  thereon  superior  to  the  lien  ao« 
qnlred  by  an  attaohment  sued  out  and  levied  thereon  after  the  note  was 
executed ;  and  a  mortgage  executed  to  the  payee  after  the  levying  of  the 
attachment  does  not  relate  hack  to  the  date  of  the  note,  so  as  tb  create  a  lien 
superior  to  that  acquired  by  the  attachment.  (Case  distinguishable  from 
Trimble  v.  Puokett,  14  Ky.  Law  Rep.,  209.) 

W.  O.  Harris  for  appellant. 

Muir,  Haj'inan  &  Muir  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  executor  of  James  G.  Carter,  holding  a  claim  against  the 
f)ne  Charles  £.  Landrani,  originating  from  a  partnership  between 
Landram  and  his  testator,  had  an  attachment  issued  and  levied 
on  a  lot  of  ground  in  Louisville  that  Landram  had  conveyed  to 
his  wife.  Th«  conveyance  was  held  to  be  fraudulent  and  the  lot 
ordered  to  be  sold  to  satisfy  the  judgment  for  $7,000. 

After  the  attachment  had  been  sustained  and  the  sale  ordered, 
the  appellant.,  Adelia  Schmidt,  claiming  an  equitable  lien  on 
the  lot,  instituted  this  action,  alleging  that  her  lien  existed  prior 
to  the  attachment  lien,  and  asking  that  the  property  or  its  pro- 
ceeds be  first  applied  to  the  payment  of  her  debt. 

The  lien  asserted  by  the  appellant  is  claimed  to  exist  by  rea- 
son of  the  following-  obligation,  executed  prior  to  the  issual  of 
the  attachment: 

**Louisville,  Ky.,  June  3,  1889. 

**One  day  after  date  I  promise  to  pay  to  Adelia  Schmidt  or 
order  $2,(K)b,  being  money  advanced  to  me  to  help  pay  for  a  house 
and  lot  on  Jefferson,  between  Twenty-second  and  Twenty-third 
streets,  and  on  which  she  holds  a  lien  until  paid — interest  to  be 
paid  monthly  at  the  rate  of  6  per  cpnt.  per  annum. 

***C.  E.' LANDRAM  AND  WIFE,  LEONA  LANDRUM." 

In  the  petition  of  the  appellant  it  is  alleged  tliat  she  loaned 
the  money  to  be  used  in  the  purchase  of  the  house  and  lot,  and 
in  consideration  of  the  loan  the  defendants,  Landram  and  wife, 
agreed  to  give  to  the  plaintiff  a  note  due  as  the  paper  above 
shows,  and  to  secure  the  same  by  a  mortgage  on  the  property; 
that  the  money  was  used  in  the  purchase  of  the  lot  and  a  mort- 
gage executed  on  the  22d  of  October,  181X),  in  accordance  with 
the  agreement  and  recorded  in  the  proper  office. 

This  mortgage  was  executed  and  recorded  after  the  attachment 
had  been  issued  and  levied,  ami  it  is  conceded  that  the  mort- 
gage created  no  lien  or  equity  in  favor  of  the  appellant  unless  it 
Is  made  to  relate  back  to  some  agreement  prior  in  date  to  the  at- 
tachment by  which  the  mortgage  was  to  be  executed.  The  only 
written  evidence  of  any  such  agreement  is  the  note  evidencing* 
the  loan  of  the  $2,000,  in  which  it  is  recited  **that  it  is  for  money 
advanced  to  help  pay  for  the  home  and  lot  on  Jefferson,  between 
Twenty-second  and  Twenty-third  streets,  and  on  which  she  holds 
a  lien  until  paid.'* 

This  verbiage  in  the  note,  it  is  claimed,  creates  an  equity 
older  in  date  than  that  created  by  the  attachment,  and,  under 
the  familiar  doctrine  that  in  a  contest  between  equities  the  elder 
equity  must  prevail,  it  is  contended  the  proceeds  of  sale  should 
be  applied  first  to  the  payment  of  appellant^s  debt,  the  attach- 
ment lien  being  made  to  yield  to  the  equitable  mortgage  lien. 

The  statute  provides  **no  deed  of  trust  or  mortgage  conveying 
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a  legal  or  equitable  title  to  real  or  personal  estate  shall  be  TalicP 
against  a  purchaser  for  a  valuable  consideration  without  notice- 
thereof,  or  against  creditors,  until  guch  deed  shall  be  acknowl-- 
edged  or  proved  according  to  law  and  lodged  for  record."  (Sec- 
tion 10,  chapter  24,  General  Statutes.) 

It  is  insisted  that  before  the  equity  of  the  appellee  was  en- 
forced by  a  sale  of  the  property  it  had  notice  of  the  agreement 
to  mortgage,  and,  therefore,  the  statute  referred  to  can  not  aifect 
appellant's  equity. 

This  court  has  adjudged   in  several  cases  that  a  mortgage  not 

recorded,  or  a  bond  for  title,  has  precedence  over  a  lien  created 

by  an  execution  or  attachment  where  actual  notice  has  been 
given  the  creditor  before  the  sale  under  the  attachment  or  exe- 
cution, the  statute  being  construed  as  meaning  (and  in  fact  such 
is  its  language)  that  the  purchaser  holds,  unless  he  has  actual 
notice  of  the' outstanding  equity,  and  there  is  no  reason  why  a 
creditor  is  not  affected  with  notice  in  the  same  manner  that  a 
purchaser  would  be.  The  deed  or  mortgage  unrecorded  is  not 
good  against  a  purchaser  for  value  without  notice,  and  the  decis- 
ions giving  priority  to  unrecorded  liens  seem  to  follow  the  lan- 
guage of  the  statute  and  carry  out  tlie  legislative  intent.  Valid 
liens,  however,  must  actually  exist  and  not  such  liens  as  are 
established  alone  by  parol  proof,  or  where,  upon  the  face  of  the 
instrument,  it  is  manifest  that  the  lien  is  to  be  created  by  some 
subsequent  agreement.  Courts  of  equity  can  not  be  too  careful 
in  guarding  the  rights  of  liona  fide  purchasers  and  creditors 
against  hidden  liens,  or  such  as  exist  only  in  the  contemplation 
of  the  parties,  and  it  should  be  made  to  appear  from  the  terms 
of  the  instrument  itself  that  a  lien  has  in  fact  been  created. 

A  mere  recital  in  the  face  of  a  note  for  borrowed  monev  that 
this  is  a  lien  on  the  land  owned  by  the  debtof,  or  that  the  clebtor 
will  thereafter  execute  a  mortgage,  creates  no  lien  as  against 
those  parites.  and  to  adopt  a  rule  that  would  permit  such  liens 
to  be  enforced  against'  otliers  than  the  parties  to  it  would  open 
the  door  wide  to  fraud  and  destroy  entirely  the  statutory  effect 
of  our  registration  laws. 

The  parties  never  intended  the  note  to  evidence  any  lien  on 
the  properly  as  against  creditors,  because  it  is  distinctly  alleged 
that  it  was  agreed  the  debtor  should  thereafter  execute  a  mort- 
gage to  secure  the  note,  and  this  was  in  fact  done,  but  not  until 
the  attachment  lien  existed. 

If  the  recital  in  any  note  given  for  borrowed  money  or  for  prop- 
erty, that  the  obligee  holds  a  lien  on  the  property  of  the  obligor 
or  that  the  obligor  is  thereafter  to  create  a  lien  to  secure  the 
paper,  creates  an  equity  as  against  all  other  leins  after  notice, 
our  registration  laws  should  be  dispensed  with  and  the  priority 
of  liens  determined  by  the  antiquity  of  the  paper  evidencing  the 
agreement  to  pay. 

The  case  of  Trimble  v.  Puckett,  decided  in  May,  1892,  14  Kv» 
Law  Rep.,  209,  is  relied  on  as  authority  for  the  appellant.  In 
that  case  Brenner,  the  vendee  of  a  tract  of  land,  owned  a  part  of 
the  purchase  money.  Puckett  advanced  the  money,  and  by  an 
agreement  with  Brenner,  the  vendee,  was  substituted  to'  the 
rights  of  the  vendor.  The  lien  had  not  been  released,  but  was 
satisfied  upon  the  payment  by  Puckett  and  the  execution  of  a 
note  by  Brenner  to  Puckett  by  which  Puckett  was  made  the 
vendor,  and  the  land  described  **as  the  farm  I  now  live  on." 

Of  this  note  and  its  contents  the  creditor  had  actual  notice* 
and,  although  unrecorded,  a  lien  was  held  to  exist.    There  was> 


HAKDY,  AC.  V.  LOGAN  COUNTY  COURT.       40S 

enough  in  that  note  to  show  the  entire  agreement,  and  the  Bub« 
stitution  of  Puckett  to  the  rights  of  the  Tendor,  or  rather  Puekett 
was  made  the  vendor  by  the  contract,  and  of  this  fact  the  cred- 
itor had  notice.  It  was  not  an  agreement  to  create  a  lien,  but 
a  lien  arising  ^roni  the  discharge  of  a  valid  lien  by  Puckett,  and 
t>f  this  the  creditor  was  fully  informed  before  he  purchased. 

In  the  one  case  a  lien  was  created,  and  in  the  case  before  us 
the  parties  only  agreed  to  create  a  lien. 

Hidden  liens,  dr  such  as  usually  arise  when  the  debtor's  prop- 
-erty  is  about  to  pass  from  him,  even  if  containing  all  the  requis- 
ites of  a  mortgage,  are  looked  upon  with  suspicion,  and  courts  of 
•equity  should  be  reluctant  to  ignore  the  claims  of  bona  fide  cred- 
itors, unless  such  liens  are  clearly  established.  In  this  case 
there  is  not  even  a   description   of   the   property,  or  any   of   the 

•essential  elements  of  a  mortgage,  and  no  court  of  equity  should 
hold  that  tills  note  is  evidence  of  an  agreement  to  mortgage,  or 
that  such  an  agreement,  if  established,  would  supersede  the 
Tights  of  bona  fide  purchasers  and  creditors.  « 

Judgment  affirmed. 


HARDY,  &c.  V.  LOGAN  COUNTY  COURT. 
(Filed  October  14,  1893— Not  to  be  reported.) 

1.  Suit  by  oounty  court  against  tax  collector  and  fiuretles— Parties-— Where 
^  tax  collector  executes  bond,  with  sureties,  to  the  county  court  for  the 
faithful  discharge  of  bis  duties  as  such,  the  county  court  can  maintain  an 
•action  against  him  and  his  sureties  for  the  breach  of  the  bond  without  join- 
ing the  oounty  as  a  party  to  the  action.  Section  21  of  the  Civil  Code  ex- 
pressly  authorizes  this. 

2.  Same— Exemptions  and  exonerations— Where  the  provisions  of  a  special 
act  authorizing  the  levy  of  a  certain  tax  by  n  county,  to  aid  in  the  construc- 
tion of  a  railroad,  provide  that  such  tax  shall  be  levied  on  the  same  property 
iu  the  oounty  as  is  subject  to  taxation  for  State  purposes,  it  must  be  held  as 
meaning  that  the  collector  appointed  to  collect  such  tax  is  entitled  to  no 
-credit  for  exonerations  or  exemptions  or  delinquents  or  removals,  except  such 
as  are  allowed  the  sheriff  by  the  county  court  as  collector  of  6tate  and  county 
revenue;  therefore,  an.  allowance  to  surh  tax  collector  of  a  greater  credit 
than  this  by  the  commissioner  of  the  sinking  fund,  even  when  confirmed  by 
the  oounty  court,  is  unauthorised  by  law  and  not  binding  on  the  county. 

8.  .Same-^Interest— 'Where  such  tax  collector,  at  the  request  of  the  commis- 
-sioner  of  the  sinking  fund  and  of  the  county  court,  retained  certain  taxes 
and  did  not  pay  it  over  at  the  time  prescribed  by  law,  such  collector  and  his 
sureties  will  not  be  required  to  pay  interest  on  the  same. 

4.  Same— Right  of  action— The  rule  that  only  the  creditors  of  a  county,  for 
wbos^  benefit  a  certain  tax  has  been  levied,  can  maintain  an  action  against 
the  sheriff  for  a  failure  to  pay  same,  has  no  application  where  the  taxes  so 
levied  turn  out  to  be  in  excess  of  the  amount  of  such  debts.  It  is  then  the 
eheriff's  duty  to  pay  the  excess  over  to  the  county,  and  it  may  maintain  an 
action  for  his  failure  to  do  so. 

5.  Same— Tax  receipts  evidence  against  sheriff— Tax  recepits  are  competent 
-evidence  against  a  sheriff  to  show  that  he  has  collected  taxes  from  persons 

vbom  he  had  previously  reported  and  been  credited  with  as  delinquents. 

Wilbur  F.  Browder,  Bovvden  &  Bowden  and  John  S.  Rhea  for 
^appellants. 

John  Felan  1  for  appellee. 
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Appeal  from  Logan  Circuit  Court. 
Opinion  of  the  court  by  Judg^e  Lewis. 

This  is  ^n  appeal  from  a  judgment  rendered  in  seven  actions 
ip  equity,  consolidated  and  tried  together,  all  'instituted  by 
Logan  County  Court,  November  3,  1887,  agains^t  G.  L.  Hardy 
and  sureties  in  that  number  of  bonds,  then  executed  for  collec- 
tion by  him  of  taxes  imposed  and  assessed  for  the  years  1878,  187ft 
and  1881,  to  pay  interest  on  bonds  issued  in  payment  of  subscript 
tion  by  Logan  county  to  capital  stock  of  Owensboro  &  Russell- 
ville  R.  R.  Co.,  and  fees  for  collection  by  him  as  sheriff  of 
countv  levy  taxes  imposed  at  the  October  terms  of  the  county 
court,"  1878,  1879,  1880  and  1881. 

It  appears  that  Hardy,  as  collector  of  railroad  taxes,  made- 
partial  settlements  for  each  of  the  three  years  mentioned  with 
the  county  judjre,  who  was  ex  officio  commissioner  of  the  sinking' 

fund,  and'  a   final   settlement  on    the  day   of ,  all  of 

which  settlements  were  confirmed  by  the  county  court;  but  it  is 
alleged  in  each  of  the  petitions  that  the  settlements  were  made 
by  the  commissioner  of  the  sinking  fund,  and  confirmed  bv  the 
county  court  through  mistake  of  law  and  facts,  and  that  fitardy 
did  not  fully  account  for  and  pay  over  all  the  taxes  it  was  his 
duty  to  collect  and  pay  over,  but  is  in  fact  indebted  to  the 
county  large  sums  by  reason  of  such  failure. 

The  defendants  first  made  question,  to  be  now  determined  by^ 
this  court,  whether  Logan  County  Court  can  bring  and  maintalK 
these  actions;  but  it  seems  to  us  there  is  no  room  for  contro* 
versy  on  that  subject,  for  Hardy  and  his  sureties,  in  terms  of 
each  bond,  covenanted  and  bound  themselves  to  Logan  County 
Court  he  would  collect  the  taxes  levied  for  the  purpose  mentioned, 
and  pay  same  over  to  the  Logan  County  Court  or  to  any  person 
upon  its  order;  and  as  the  several  contracts,  evidenced  by  the 
bonds  of  Hardy  and  sureties,  were  thus  made  by  Logan  County 
Court  as  agent  of  and  for  benefit  of  Logan  county,  the  right  6t 
that  court  to  maintain  the  actions,  without  even  Joining  Logan 
countv  as  party  plaintiff,  clearly  exists  in  virtue  of  section  21v 
Civil  Code. 

There  does  not  appear  to  be  a  great  deal  of  difference  between 
the  result  of  settlements  made  by  the  oommissoner  of  the  sink- 
ing fund  with  Hardy,  as  collector  of  railroad  taxes,  and  that 
stated  in  the  report  of  the  special  commissoner  appointed  by  the- 
court;  but  the  lower  court  disapproved  of  both  in  respect  to  the- 
amount  allowed  Hardy,  collector,  as  credits  on  account  of  de- 
linquents, exonerations  and  removals  of  taxpayers;  and  the  ques- 
tion to  be  now  determined  is  whether  the  commissioner  of  the 
sinking  fund  had  authority,  in  making  settlements  with  him,  to- 
allow  as  credits  any  other  lists  or  to  a  greater  amount  than  fixed 
by  the  county  court,  at  the  time  and  in  the  manner  prescribeil 
by  law,  in  regard  to  collecting  the  State  revenue.  If  he  did 
not  have  such  authority,  subsequent  confirmation  by  the  county^ 
court  did  not  validate  its  settlement  in  that  respect  so  as  to  pre^ 
judice  the  interests  and  rights  of  Logan  county. 

The  taxes  in  question  were  collected  under  special  acts  of  the 
legislature,  and  no  power  or  discretion  was  thereby  conferred" 
upon  the  commissioner  of  the  sinking  fund  to  give  credit  to  the 
collector  on  account  of  delinquents,  exonerations  or  removala 
from  the  county,  in  excess  of  what  had  been  fixed  by  the  county 
court.  On  the  contrary,  it  is  manifest  it  was  the  intention  of  the- 
legislature  that  he  should,  in  settling  with  the  collector  for  each 
year,  be  controlled  by  the  lists  of  delinquents,  exonerations  audi 
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removals  allowed  by  the  county  court  as  credits  to  the  sheriff  in 
collecting  the  State  revenue. 

.  For  the  provision  of  the  special  acts  that  the  railroad  tax  shall 
be  levied  on  the  same  property  subject  to  taxation  for  State  rev- 
enue purpuses,  fairly  construed,  means  that  the  collector  of  rail- 
road tax  shall  not  merely  have  the  same  power,  but  be  subject  to 
the  same  duties  and  responsibilities  as  the  sheriff  in  collecting 
the  State  revenue. 

Otherwise,  while  the  sheriff,  in  collecting  State  revenue,  can 
not  be  allowed  any  such  credits  until  the  lists  have  been  duly, 
and  according  to  Jaw,  examined  and  passed  on  by  the  county 
court,  composed  of  the  county  judge  and  justices  of  the  peace, 
the  collector  of  the  railroad  tax,  who  in  this  case  was  the 
sheriff,  may,  at  the  mere  discretion  of  the  sinking  fund  com- 
mlssiners,  be  allowed  credits  without  limit  or  reason. 

The  judgment  complained  of  in  this  case  is  simply  for  the 
amount  of  taxes  for  which  the  commissioner  of  the  sinking  fund 
allowed  the  collector  credit  for  in  excess  of  what  he  was  entitled 
to  according  to  the  lists  allowed  as  credits  to  the  sheriff  by  the 
county  court,  and  in  our  opinion  it  is  not  erroneous. 

The  appellee,  Looran  County  Court,  insists  upon  cross  appeal 
the  court  erred  in  failing  to  charge  tho  collector  with  interest  on 
taxes  collected  and  not  paid  over  at  the  time  prescribed  by  stat- 
ute; but  as  the  taxes  in  (question  were  retained  at  request  of 
commissioner  of  the  sinking  fund,  by  sanction  of  the  county 
court,  it  would  not  have  been  proper  to  charge  interest. 

Judgment  was  also  rendered  in  favor  of  plaintiff  on  account  of 
county  levy  taxes  collected  for  two  of  the  four  years,  and  not 
paid  over  and  accounted  for  by  Hardy  as  sheriff. 

The  doctrine  is  well  settled  by  this  court,  as  argued  by  coun- 
sel, that  where  tax  levies  are  made  by  the  county  court  to  pay 
claims  against  a  county,  the  creditors  only,  not  the  county  court, 
can  maintain  an  action  against  the  sheriff  for  defaulting  paying 
the  same;  but  that  doctrine  has  no  application  where,  as  seems 
to  have  been  this  case,  an  appropriation  has  been  made  for  a 
specific  purpose,  which  afterwards  turns  out  to  be  in  excess  of 
the  amount  needed  or  used  therefor.  In  that  event  the  duty  of 
the  sheriff  is  simply  to  return  such  surplus  to  the  county  court, 
for  it  clearly  belongs  to  the  county,  and  he  has  no  pretense  or 
right  to  withhold  it. 

The  judgment  against  the  sheriff  was  partly  on  account  of 
county  levy  thus  collected  and  not  paid  one  or  accounted  for  by 
him,  and  in  part  for  taxes  collected  from  delinquents  after  he 
had  been  allowed  credit  therefor. 

The  mode  by  which  the  plaintiff  undertook  to  prove  such  pay- 
ments to  the  sheriff  was  by  procuring  and  filing  tax  receipts 
given  by  him  to  persons  whom  he  had  previously  reported  and 
satisflecl  the  county  court  were  delinquents. 

We  do  not  think  such  evidence  is,  as  argued,  incompetent,  or 
by  any  means  inconclusive,  especially  as  the  sheriff  may,  as  was 
the  case  here,  have  an  opportunity  to  show,  bv  his  books  or 
other  evidence,  such  receipts  were  not  in  fact  given  by  him  to 
persons  he  had  previously  reported  as  delinquents. 

AVherefore,  the  judgment  is  affirmed  on  both  original  and  cross 
appeal. 
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DOOLIN,  Ac.  V.  COMMONWEALTH. 
(Filed  October  14,  1893.) 

1.  Criminal  law— Ad  ofScer  seeking  to  arrest  a  person  for  a  misdemeanor 
has  no  right  to  shoot  suob  person  to  compel  him  to  stop  bis  flight,  when  he 
Is  running  to  avoid  the  arrest. 

2.  Same— Instructions— But  if  the  person  seeking  to  escape  endeavors  to 
shoot  the  pursuing  officer,  and  by  so  doing  endangers  bis  life,  then  the  officer 
may  shoot  and  kill  in  his  own  defense;  and  the  officer  is  entitled  to  avail 
himself  of  the  plea  of  self  defense  in  such  case,  even  though  the  person 
attempting  to  escape  believed  in  good  faith,  from  the  officer's  manner  of 
pursuit,  the  officer  was  pursuing  him  for  the  purpose  of  killing  him  and  did 
not  attempt  to  shoot  the  officer  until  such  danger  became  apparent  to  him. 

W.  O.  Bradley,  G.  W.  Shadoan  and  W.  A.  Morrow  for  appel- 
lants. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

As  the  case  must  go  back  for  another  trial,  no  facts  will  be 
noticed  In  the  opinion  further  than  are  necessary  to  make  it 
intelligible. 

There  was  a  Sunday-school  meetinir  held  at  Oak  Grove  meet- 
ing-house, and  during  the  meeting  Watson  nnd  Gastinean  fired 
their  pistols  within  a  short  distance  of  the  meeting-house,  which 
created  a  disturbance.  The  minister  requested  the  appellant, 
Doolin,  who  was  a  constable  in  good  standing,  to  arrest  the  per- 
sons creating  the  disturbance,  and  in  obedience  to  the  request 
he,  together   with  Cope,  who   was   summoned    to   assist,  started 

out  to  make  the  arrest. 

Apprehending  some  trouble,  they  procured  a  rifle  gun  and 
finally  they  overttiok  Watson  and  Gastlneau  and  ordered  them 
under  arrest.  Gastineau  obeyed,  but  Watson  moved  on,  not 
obeying.  He  finally  began  to  run  and  the  appellants  pursuing, 
Doolin  being  armed  with  the  rifle  gun  and  Cope  with  a  stick. 

The  witnesses  for  t!ie  Commonwealth  say  that  Cope  said  to 
Doolin:  "Shoot  him;  shoot  him,  I  say,  and  don't  let  him  get 
away;''  and  immediately  Doolin  fired  the  gun  and  Watson  fell 
wounded,  from  which  he  died. 

The  evidence  for  the  appellants  is  that  Cope  did  not  say  "slioot 
him,"  etc.,  but  that  while  they  were  pursuing  W^atson,  in  order 
to  arrest  him,  and  telling  him  that  they  did  not  wish  to  hurt 
him,  but  only  to  arrest  him,  he  said  that  if  they  followed  him 
any  further  he  would  shoot  them,  and  threw  his'  pistol  over  his 
shoulder  in  the  direction  of  them  and  snapped  it  at  them;  and 
that,  believing  tliat  the  pistol  was  loaded  and  that  Watson  in- 
tended to  kill  them,  Doolin  fired  in  their  necessary  self-defense. 

The  court  instructed  the  jury  that  the  appellants  had  the  right 
to  pursue  and  arrest  Watson  without  a  warrant,  the  offense  hav- 
ing been  committed  in  the  hearing  of  Doolin;  but  the  olTense 
being  only  a  breach  of  the  peace,  Doolin  had  no  right  to  shoot 
Watson  in  order  to  compel  him  to  stop  his  flight,  and  that  if  he 
Doolin,  did  so,  that  they  must  find  him  guilty;  but  if  Watson 
snapped  his  pistol  at  Doolin,  as  if  to  shoot  him  in  order  to  pre- 
vent the  arrest,  and  that  Doolin  believed  that  his  life  was  in 
immediate  danger  at  the  hands  of  Watson,  then  he  had  the  right 
to  shoot  Watson  in  his  own  defense. 
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The  court  gave  this  other  instruction:  "'If  Dooiin,  in  pursuit 
t)f  Watson,  gave  him  reasonable  ground  to  believe,  and  he  did 
believe,  that  it  was  the  purpose  of  Doolin  to  take  his,  Watson's, 
life,  or  do  him  great  bodily  harm,  then  he  had  a  right  to  protect 
himself  from  such  danger  and  take  the  life  of  Doolin;  and  if  in 
an  attempt  to  protect  liimself  from  such  danger  he  did  endanger 
the  life  of  Doolin,  and  Doolin  shot  to  protect  himself  from 
"danger,  brought  on  by  his  own  conduct  in  endangering  the  life 
of  Watson,  he  can  not  be  excused  on  the  grounds  of  solf-defense," 

It  seems  to  us  that  this  instruction  is  erroneous,  for  its  mean- 
ing is  that  if  Doolin,  in  the  pursuit  of  Watson,  gave  him  reason- 
able grounds  to  believij  that  he,  Doolin,  intended  to  take  his  life 
or  do  him  great  bodily  harm,  and  he  tried  to  shoot  Doolin  in 
•order  to  prevent  the  apprehended  danger  to  himself,  which 
might  not  have  existed  in  fact,  then  Doolin  could  not  avail  him- 
self of  Watson's  threatening  conduct  toward  him  as  a  ground  of 
self-defense. 

If  Watson  had  shot  Doolin,  and  was  on  trial  for  the  shooting, 
the  circumstances  indicated  in  the  instruction  would  avail  him 
as  self-defense. 

Under  the  plea  of  self-defense  it  is  not  necessary  that  the  ap- 
prehended danger  should  exist  in  fact,  but  if  tlie  facts  and  cir- 
cumstances are  such  as  to  give  the  party  a  reasonable  ground  to 
believe,  and  he  does  believe  in  the  existence  of  such  danger, 
then  he  may  act  in  his  on  self-defense,  although  the  danger  does 
not  exist  in  fact.  Hence  it  may  sometimes  occur  that  each  partj* 
may  be  mistaken  as  to  the  existence  of  danger,  and  botli  be  en- 
titled to  the  law  of  defense,  as  this  case  illustrates,  for  Wat- 
son might  have  been  induced  to  believe,  from  the  fact  that 
Doolin  was  armed  and  pursuing  him,  and  the  shouts  shoot  him, 
that  Doolin's  purpose  was  to  shoot  liim;  and,  therefore,  he  would 
have  acten  in  self-delen*<e;  and  Doolin,  not  intending  to  shoot 
Watson,  but  to  pursue  and  arrest  him,  as  he  hud  the  right  to  do, 
migh^  have  believed  that  Watson  intended  to  shoot  him  to  pre- 
vent being  arrested,  and  shot  to  protect  liimself. 

So  in  such  case  each  would  be  mistaken  as  to  the  purpose  of 
the  other,  and  each  might  be  excusaljle  on  the  ground  of  self 
defense.    No  instruction  should  have  been  given  on  that  subject. 

For  the  error  indicated  the  judgment  is  reversed,  and  the 
case  is  remanded  for  a  new  trial. 


SCHLENK'S  ADMR  v.  CENTRAL  PASSENGER  RAIL- 
WAY CO. 

(Filed  October  19,  1898— Not  to  be  reported.) 

Street  railways— Nejiclect— In struoti on s— In  this  action  hy  a  father  to  re- 
coyer  damafres  from  a  street  railway  for  the  alh-ged  negligent  killinfi  of  his 
child  by  it,  the  evidence  shows  that  the  death  of  the  child  resulted  from  the 
carelessness  of  a  young  and  inexperienced  nurse  in  charge  of  it.  The  verdict 
of  the  jury  for  the  defendant  was  clearly  right  and  the  case  will  not  he  re- 
versed because  of  the  failure  of  the  trial  court  to  instruct  the  jury  as  to  the 
degree  of  care  required  of  defendant  in  running  its  cars  over  populous  street 
croaslDgs,  it  appearing  that  defendant  was  guilty  of  no  neglect  in  that  re- 
spect. 

R.  Lee  Suter.  Hargis  &  Eastin,  Geo.  L.  Everback  and  R.  C. 
Davis  for  appellant. 

Humphrey  &  Davie  for  appellee. 
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Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant's  intestate  was  his  son,  about  three  and  a  half 
years  of  age,  and  living  in  the  city  of  Louisville.  The  son.  in 
charge  of  a  nurse  about  twelve  years  old  and  employed  by  the 
appellant  as  a  nurse,  went  out  on  the  streets  and,  when  return- 
ing, came  to  a  crossing  which  they  had  to  cross.  The  nurse  and 
son  stopped  on  the  sidewalk,  apparently  waiting  for  the  defend- 
ant's electric  street  car,  which  was  then  approaching,  to  pasR 
the  crossing.  Th<i  boy  was  in  the  rear  of  the  nurse  and  he,  just 
as  the  car  was  approaching  the  crossing,  ]erl«ed  away  from  the 
nurse  and  ran  across  the  street  to  the  track  of  the  street  railway 
and  stooped  down,  as  if  to  pick  up  something.  Just  then  the 
car  struck  him  and  ran  partly  over  him  and  killed  him. 

On  the  trial  of  this  action'  for  damages  for  killing  the  child 
the  court  instructed  the  jury,  first,  that  if  the  death  of  the  boy 
was  caused  by  the  negligence  of  any  of  the  employes  in  charge 
of  the  cars  they  must  find  for  the  pfantifl  in  damages  equivalent 
to  the  boy's  power  to  earn  money,  had  he  not  been  killed;  sec- 
ond, that  if  the  negligence  was  gross  the  jury  might  find  puni- 
tive damages,  in  their  sound  discretion;  third,  the  fact  that  the 
boy  was  killed  by  the  car  of  the  defendant  did  not  place  the 
burden  upon  them  to  show  that  it  was  not  negligently  done,  but 
that  the  burden  was  upon  it  to  establish  contributory  negligence; 
fourth,  that  if  the  hoy  was  killed  by  the  negligence  of  his  nurse, 
they  could  not  find  for  the  plaintiff  unless  they  also  believed  that 
the  boy  would  have  been  killed  by  the  negligence  of  the  appellee^ 
notwithstanding  the  negligene  of  the  nurse. 

The  court  then  defined  gross,  ordinary  and  slight  negligence. 
We  are  not  prepared  to  say  that  any  of  the  instructions  given 
were  wrong,  but  the  appellant  complains  that  the  court  should 
have  given  an  instruction  defining  the  duty  and  the  precaution 
that  should  be  used  by  the  managers  of  such  cars  at  populous 
street  crossings. 

It  will  be  observed  that  the  court's  instructions  tf*ll  the  jury 
that  if  the  appellee  was  guilty  of  any  negligejice,  whereby  the 
boy  was  killed  at  the  crossing,  they  must  find  for  the  plaintiff^ 
leaving  ttie  matter  of  the  appellee's  duty  in  regard  to  the  public, 
when  making  the  crossings,  to  the  judgment  of  the  jury. 

Without  going  into  the  evidence  in  detail  it  is  sufficient  to  say 
that  it  does  not  establish  any  negligence  whatever  on  the  part 
of  the  appellee  at  snid  crossing  on  the  occasion  of  the  boy's 
being  hurt.  On  the  contrary,  if  there  was  any  negligence  it  waa 
on  the  part  of  the  inexperienced  nurse,  by  reason  of  non-age, 
having  the  boy  in  charge,  and  as  she  was  the  agent  of  the 
plaiutifT  in  the  temporary  control  and  custody  of  the  boy,  her 
negligence  must  be  imputed  to  the  father;  and  as  tlie  verdict  of 
the  jury  was  clealry  right,  and  just  what  it  should  have  been, 
we  must  decline  to  enter  into  a  discussion  of  what  is  the  legal 
duty  of  the  appellee  at  populous  crossings,  especially  so,  an  the 
evidence  does  not  present  that  question,  there  being,  as  said,  no 
evidence  suggestive  of  negligence  at  the  crossing. 

The  judgment  is  affirmed.  . 
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COMMONWEALTH  v.  MURPHY. 

(Filed  October  19,  1898.) 

Sale  or  fflft  of  whisky  on  election  day— The  aot  of  1891- '93,  inakinfr  it  a 
misdemeanor  to  sell,  loan,  {rive  or  furnish  to  any  person  spirituous  liquors 
upon  the  day  of  any  general  or  primary  election,  applies  where  a  gift  of 
whisky  is  made  after  the  polls  of  election  are  closed  but  within  the  twenty- 
four  hours  of  the  day  on  which  the  election  is  held.  The  fraction  of  a  day  is 
not  regarded  In  the  law,  and  the  day  of  election  means  the  twenty-four 
hours  which  includes  the  period  during  which  the  election  is  actually  held. 

Wm.  J.  Hendrick  for  appellant. 

W.  E.  &  S.  A.  BuBsell  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judjje  Lewis. 

G.  W.  Miirpliy,  now  appellee,  was  indicted  for  violation  of  sec- 
tion 10,  article  13,  of  chapter  on  elections,  acts  of  1891-'92,  whicli 
is  as  follows:  ''Whoever  sells,  loans,  gives  or  furnishes  to  any 
person  or  persons,  either  directly  or  indirectly,  spirituous, 
vinous  or  malt  liquors,  or  any  other  intoxicating  drink  in  any 
precinct,  to\^n,  city  or  county  of  this  Commonwealth  upon  the 
day  of  any  general  or  primary  election  therein,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  fined 
the  sum  of  not  less  than  $25  nor  more  than   $50  for  each  offense, 

which  may  be  recovered  by  proceedings  in  any  court  of  compe- 
tent jurisdiction,  or  by  indictment  in  the  circuit  court.  It  shall 
be  the  duty  of  the  circuit  judges  throughout  the  Commonwealth 
to  make  special  mention  of  this  section  in  charge  of  the  grand 
juries  of  said  court. '' 

The  evidence  on  trial  of  defendant  showed  that  between  9  and 
10  o'clock  p.  m.  on  !NoVember  8,  1892,  being  day  of  the  presiden- 
tial election,  he  gave  a  drink  of  whisky  to  a'  person  and  there- 
upon the  court  instructed  the  jury  to  find  for  him,  which  was 
done;  so  that  the  only  question  on  this  appeal  by  the  Common- 
wealth is  whether  the  gift  of  liquor,  as  proved,  was  made  in 
terras  and  meaning  of  the  statute  upon  the  day  of  a  general  elec- 
tion. 

Section  148  of  the  Constitution  provides  that  "all  elections  by 
the  people  shall  be  between  the  hours  of  6  o'clock  a.  m.  and  T 
p.  m.,  but  the  general  assembly  may  change  said  hours.''  which 
has  been  done,  and  4  o'clock  "p.  m.  is  the  time  prescribed  by 
statute  when  voting  on  an  election  day  shall  cease. 

Section  154  made  it  the  duty  of  "the'  general  assembly  to  pre- 
scribe such  laws  as  may  be  necessary  for  the  restriction  or  pro- 
hibition of  the  sale  or  gift  of  spirituous,  vinous  or  malt  liquors, 
on  election  days." 

An  election  day,  or  the  day  of  any  general  or  primary  election, 
would,  in  legal  contemplation,  mean  twenty-four  hours,  includ- 
ing the  period  during  which  the  election  is  'actually  held;  for  it 
is  a  maxim  applicable  to  every  transaction  or  occurrence  that 
the  fraction  of  a  day  is  not  regarded  in  law;  and,  consequently, 
the  sale  or  gift  of  spirituous,  vinous  or  malt  liquors,  at  any  time- 
during  the  tw^enty-iour  hours  of  an  election  day,  must  be  held  an 
infraction  of  section  154  of  the  Constitution  as  well  as  of  the 
statute  enacted  in  pursuance  of  it.  unless  we  assume,  contrary 
to  the  language  used  and  without  reason,  that  it  was  intended 
such  sale  or  gift  might  be  made  with  impunity  up  to  a  moment. 
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before  beginning  of  the  voting,  though  the  people  had  assem- 
bled for  the  purpose,  and  imniediately  after  close  of  the  polls, 
though  a  crowd  still  remained  on  the  ground. 

The  objection  to  the  statute  that  it  prohibits  the  sale  or  gift  of 
liquor  for.  medicinal  or  sacramental  purposes,  even  if  well 
founded,  can  not  be  relied  on  or  avail  defendant,  Murphy,  as  it 
is  apparent  he  had  neither  purpose  in  view. 

In  our  opinion  it  was  error  to  give  the  peremptory  instruction 
mentioned,  and  the  judgment  is  reversed  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


VANCE  v.  LOUISVILLE  COURIER-JOURNAL  CO. 

(Filed  October  21,  1893.) 

Libel— Critloisiii  of  conduct  of  public  officers— In  struct  ioDs — Animadver- 
sion upon  the  conduct  of  a  public  officer  by  a  newspaper,  however  severe,  is 
not  libelous,  if  confined  within  the  limits  of  fair  and  reasonable  criticism 
and  baped  on  facts. 

In  this  action  by  the  supervisor  of  an  election  for  congress  against  a  daily 
newspaper  for  libel,  the  court  properly  instructed  the  jury  co  award  tbe 
plaintiff  damages  if  the  publications  complained  of  were  false  and  loalicions 
and  r.hnt  malice  could  be  inferred  or  presumed  from  the  falsity  of  tbe  pub- 
lications. But  if  such  publications  were  substantially  true  and  were  fair 
and  reasonable  criticisms  of  plaintiff's  conduct  as  superivsor  and  were  made 
in  jrood  faith  and  without  malice,  then  they  should  find  for  defendant. 

The  verdict  herein  was  author ized  by  the  evidence  and  can  not  be  dis- 
turbed. 

W.  W.  Thum  and  P.  I).  Muir  for  appellant. 

F.  Hagan  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

This  was  an  action  for  lible,  instituted  by  the  appellant  against 
the  appellee  by  reason  of  the  following  publications  appearing 
in  the  appellee's  newspaper — The  Courier- Journal— of  date  No- 
vember 3,  1886: 

"Wantonly  Exceeding  Their  Province." 

"Burton  Vance,  a  defeated  Republican  candidate,  was  at  the 
first  precinct  of  the  seventh  ward  as  a  supervisor  of  election.  In 
defiance  of  the  law  he  interfered  in  every  way  with  the  polling 
of  Democratic  votes,  eliallenging  the  votes,  insisting  on  naturae 
ized  citizens  showing  their  papers,  and  otherwise  retarding  the 
election  and  intimidating  the  voters.  He  will  be  arrested  this 
morning  for  violating  his  oath  of  office."    Also  the  following: 


( ( 


Officious  Supervisors." 


"Isaac  Forst  was  arrested  at  the  first  precinct  of  the  seventh 
ward  on  the  affidavit  of  Burton  Vance.     This  young  man  Vance 
Ihas   made    himself  very   officious.     Although    a    supervisor  and, 
therefore,  forbidden    to   do   any    electioneering,  he   worked    con- 
stantly  for   Wilson    and   constantly   interfered    with    peaceable 
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Democrats  who  wished  to  oast  their  ballots.  He  was  seen  to 
take  several  colored  men  aside  and  then  vote  them.  He  himself 
will  be  arrested  this. morning  on  the  charge  of  bribery." 

The  appellee  admitted  the  publications,  and  pleaded  that  the 
charges  made  therein  were  true;  that  the  language  was  a  fair- 
and  reasonable  criticism  upon  the  conduct  of  a  public  officer, 
and  also  pleaded  facts  in  mitigation.  After  hearing  the  testi-. 
mony  the  jury  found  a  verdict  for  the  defendant  company.  The. 
appellant's  counsel  assign  some  twenty-nine  errors  in  their 
motion  and  grounds  for  a  new  trial,  all  of  which,  however,  are 
fully  embraced  in  the  alleged  erorr  of  the  court  in  givintr  and 
refusing  instructions  to  the  jury.  Without  considering  in  detail 
tlie  facts  shown  in  proof  upon  which  the  finding  of  the  jury  may 
be  supported,  we  aavert  to  it  as  showing  the  proper  application, 
of  the  law  to  the  facts  of  the  case.  Vance,  who  was  a  lawyer, 
and  an  intimate  friend  of  one  of  the  candidates  for  Congress, 
had  been  appointed  an  assistant  supervisor  under  the  provisions 
of  the  Federal  election  law.  At  midnight  before  the  morning  of 
the  election  he  met  two  Hazen  detectives  from  Cincinnati,  made 
a  map  or  rough  sketch  of  the  streets  of  the  city  for  them  and 
agreed  with  them  on  certain  signs  by  which  he  would  furnish 
the  names  of  voters  whom  the  detectives  had  reason  to  believe 
had  been  bribed. 

The  candidate,  at  whose  instance  the  detectives  came  from 
Cincinnati,  was  present  when  these  plans  were  matured,  and, 
according  to  the  testinmny  of  the  appellant,  gave  positive  in- 
structions to  make  these  arrests,  irrespective  of  party.  Qn  the 
day  of  the  election  Vance  was  active,  both  inside  and  outside  the 
room  where  the  votes  were  being  taken.  He  offered  Wilson  ballots 
to  persons   approaching   to   vote    before    thej'  had  expressed  any 

fjreference  or  indicated  that  they  wanted  such  a  ticket;  he  chal- 
enged  voterr?  known  to  he  entitled  to  vote  and  thus  delayed  and 
interfered  with  the  election;  he  was  seen  to  take  voters  aside 
and  into  a  room  a  short  distance  away  and  talk  with  them 
secretly,  who,  when  they  came  back,  voted  for  Wilson.  He  con- 
sulted frequently  with  the  strangers — the  detectives.  He  arrested 
Forst  and  ordered  Bills  out  of  the  precinct.  He  testifies  "that 
he  saw  a  number  of  persons  going  into  a  bar-room  kept  back 
behind  the  polling  place  by  James  P.  Whallen  and  a  num^ 
her  of  voters  going  therein,  and  that  he  stopped  it  as  he  believed 
that  some  of  the  voters  were  bribed  from  the  way  in  which  they 
came  out  and  voted." 

The  proof  is  that  he  browbeat  and  bullied  the  Democratic 
workers  and  voters  and  threatened  to  arrest  them.  The  Repub- 
lican workers  and  voter  was  unmolested.  Ti)e  Democratic  supel•-^ 
visor  was  appealed  to. 

W.  B.  Haldeman,  one  of  the  officers  of  the  defendant  company, 
and  who  was  on  the  ground  in  company  with  Bills,  who  ex- 
pressed a  determination  to  make  the  necessary  affidavits,  then 
sought  the  chief  supervisor  of  the  election  for  the  purpose  of 
having  Vance  arrested.     After  a    fiuitless   search    for   him    they 

Eostponed  action  until  the  following  morning,  at  which  time, 
owever,  the  fight  being  over,  the  intention  was  abandoned. 
This  is  a  brief  synopsis  of  the  testimony  introduced  by  the  de- 
fendant to  show  the  truth  of  the  publications  and  to  establish 
that  the  comments  complained  of  were  fair  and  reasonable  crit-< 
icisms  upon  the  official  conduct  of  the  appellant. 

We  may  say  in  this  connection  that  the  appellant  proved  by  a 
number  of  witnesses  that  his  conduct  was  in  no  way  reprehen- 
sible or  officious,  and  that  he  performed   his  duties  impartially. 

The  point  of  our  inquiry  is.  however,  was  there  proof  In  behalf 
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of  the  defendant  and   in   support  of  the  pleas  tendered  by  it  to 
authorize  the  verdict  of  the  jury? 

The  court  instructed  the  jury  to  award  the  plaintiff  damages 
if  they  helieved  the  publications  were  false  and  made  maliciously, 
and  malice  was  to  be  inferred  or  presumed  from  the  falsity  of 
the  publications,  but  that  if  they  believed  the  statement  con- 
tained in  the  publications  were  substantially  true  as  published, 
or  reasonable  and  fair  criticisms  of  the  acts  and  conduct  of  the 
plaintiff  as  supervisor,  and  were  made  in  good  faith  without 
malice,  then  they  should  find  for  the  defendant.  Proper  instruc- 
tions on  the  duties  required  of  the  supervisor  were  also  given. 
We  are  of  opinion  that  these  instructions  were  substantially  cor- 
rect. The  jury  were  the  judges  of  the  truth  of  the  matters 
put  in  issue  and  they  were  the  judges  of  the  reasonableness  of 
the  ground  upon  which  the  newspaper  charges  were  based. 
Animadversion  upon  the  conduct  of  a  public  officer,  however 
severe,  is  not  libelous,  if  it  be  confined  within  the  limits  of  fair 
and  reasonable  criticism  and  based  on  facts.  It  may  be  tliougbt 
that  the  imputation  of  bribery  contained  in  the  printed  matter 
was  not  supported  in  fact,  but  it  will  be  observed  that  the  super- 
visor, upon  seeing  persons  go  in  and  out  of  a  room  with  his 
opposing  workers,  interfered  with  the  freedom  of  their  action 
upon  the  belief  that  it  was  evidence  of  bribery.  Therefore,  he 
can  not  complain  if  his  activity,  exercised  in  the  same  manner, 
be  taken  as  evidence  of  the  same  offense. 

Judgment  affirmed. 


WILSON,  &c.  V.  TAGUE,  &c. 

(Filed  October  21,  1893.) 

Warning  order— Affidavit— In  an  action  to  settle  an  insolvent  deoedent's 
estate,  oertnin  of  hiR  heirs  were  proceeded  against  as  nonresidents.  The 
petition,  which  contained  the  necessary  allegations  for  a  warning  order,  was 
signed  by  plaintiff.  A  warning  order  was  entered  in  which  it  is  recited 
that  it  was  entered  upon  proof  of  nonresidenoy  of  the  parties  warned.  An 
attorney  was  appointed  for  the  nonresidents  and  made  defense.  A  year 
before  the  order  of  sale  of  decedent's  land  was  made  plaintiff  made  oath  to 
his  petition.  The  nonresident  heirs,  fifteen  years  after  the  sale,  seek  to  re- 
cover the  land  from  the  purchasers  who  paid  full  value  for  it  on  the  ground 
that  the  warning  order  was  void  as  to  them,  because  not  based  on  any  affi- 
davit. Held— Since  the  necessary  allegations  were  sworn  to  before  the  order 
of  sale,  it  is  to  be  presumed  that  the  warning  order  was  readopted  and  re- 
entered by  the  court  before  the  order  of  sale,  and  since  the  original  order 
recites  that  it  was  entered  upon  proof  of  nonresidenoy  it  will  be  presumed 
that  thd  proper  affidavit  was  then  made,  but  by  mistake  not  endorsed  on  the 
petition.    The  heirs  can  not  recover. 

Hill  &  Denham  for  appellants. 

Lester  &  King  for  appellees. 

Appeal  from  Whitlej'  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

Peter  Wilson  died  in  1874  intestate.  His  administrator  brought 
suit  against  his  heirs  and  creditors  to  settle  his  estate  as  an  in- 
solvent estate. 

Three  of  the  heirs  were  nonresidents  at  the  time,  and  have 
been  continuously  ever  since.     The  fact  that  they  were  nonresi- 
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deots  was  set  out  in  the  petition,  which  was  signed  by  tlie  ad- 
ministrator, and  they  were  preceded  against  by  warning  order. 
A  nonresident  attorney  was  duly  appointed  and  answered.  The 
court  gave  judgment  for  the  sale  of  the  land  in  controversy,  and 
it  was  sold  in  1876  and  possession  delivered. 

The  appellants,  the  said  nonresident  heirs,  bring  this  suit  to 
recover  their  interest  in  said  land,  upon  the  ground  that  the 
Judgment  and  sale  as  to  them  was  void  because,  as  they  allege, 

the  warning  order  was  obtained  without  the  affidavit  required 
by  the  Civil  Code  then  in  force. 

"^As  said  the  allegations  as  to  the  nonresidency  of  tlie  appellants 
were  containf^d  in  the  petition,  and  it  lias  been  expressly  de- 
cided by  this  court  that  if  the  requisite  facts  are  set  out  in  the 
petition  to  entitle  the  party  to  a  warning  order,  and  is  sworn  to 
by  the  plaintiff,'  etc,  it  is  sufficient. 

The  order  of  warning  recites  the  fact  that  it  was  made  upon 
proof  heard  as  to  the  nonresidency  of  the  parties,  and  the  record 
also  shows  that  the  plaintiff  did  thereafter  swear  to  his  petition, 
and  that  the  court  treated  the  order  of  warning  as  sufficient  and 
rendered  judgment  accordingly. 

The  affidavit  was  made  at  least  a  year  before  the  rendition  of 
the  judgment,  and  the  attorney  for  the  nonresident  acted  for 
them  thereafter,  and  the  court  likewise  acted  upon  said  order 
after  tlie  affidavit  was  made,  rendered  judgment;  and  the  order  of 
warning'itself  phows  that  it  was  not  made  without  proof  o'  non- 
residency.  Now  then,  after  the  lapse  of  neary  fifteen  years,  the 
appellants  ask  the  court  to  declare  the  order  of  warning  void 
and  restore  to  them  land  that  was  sold  by  virtue  of  the  judgment 
rendered  in  the  case  to  satisfy  the  debts  of  their  father,  and  for 
the  payment  of  which  the  land  was  bound  and  which  it  did  pay. 

It  would  be  trifling  with  justice  to  now  take  the  land  away 
from  the  purchasers,  whose  money  went  to  pay  these  debts,  and 
give  it  to  the  appellants,  freed  from  the  debts  for  which  it  was 
originally  bound  and  sold,  unless  there  be  some  inexorable  rule  re- 
quiring US  to  do  so.  Happily  there  is  no  such  rule,  for,  according 
to  the  facts  stated,  the  order  shows  that  it  was  made  ujion  proof 
of  nonresidency.  doubtless  by  appellant  himself,  as  an  affidavit 
to  his  petition,  but  the  clerk  failed  to  write  it  in  the  usual  form. 
At  least,  to  prevent  an  absolute  defeat  of  justice,  we  should  so 
presume  after  the  long  lapse  of  time,  and  thus  presuming,  the 
order  was  erroneous  merely  and  not  void;  and  as  long  as  it 
stands  unreversed  the  appellants  are  bound  by  it.  Besides,  the 
proper  affidavit  having  been  made  and  the  court  subsequently 
acting  on  the  order  of  warning,  we  must  presume  that  the  order 
was  reentered  and  readopted  by  the  court. 

Judgment  affirmed. 


HANSFORD  v.  BERRY. 
(Filed  October  24,  1898.) 

1.  A  right  of  way  over  an  uninclosed  and  uncultivated  woodland  may  be 
acquired  by  prescription,  provided  the  adverse  use  has  cootlDued  for  fifteen 
years  or  more. 

In  this  case  the  evidence  shows  that  appellant  has  used  and  kept  in  repair 
for  twenty  years  a  passway  over  substantially  the  same  way  through  appel- 
lant's woodland,  and  that  he  and  those  through  whom  he  claims  have  so 
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used  it  for  fifty  years,  from  these  facts  a  presuiuptioD  of  adverse  use  as  a 
matter  of  right  arises,  and  this  use  baviDK  ooDtinued  for  more  than  fifteen 
years,  the  rlfrht  to  it  can  not  now  be  denied  api>el]ee. 

2.  The  owner  of  land  may  apply  to  the  county  court  to  discontinue  appel- 
lee's riffbt  of  way  over  it  and  to  establish  another  for  him. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

H   M.  Haskins  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  brought  this  action  of  trespass  against  the  ap- 
pellee for  lenioving  the  fences  on  appellant's  land.  The  appellee 
justified  upon  the  ground  that  the  fences  removed  obstructed  his 
right  of  way,  and  that  they  were  only  removed  to  the  extent  of 
removing  the  obstruction. 

The  appellee  claims  a  right  of  passway  over  the  appellant's 
woodland.  The  appellant  denies  the  right  of  passway,  and  claims 
that  the  use  of  the  passwaj'  was  by  his  permission  only.  So  the 
question  is,  was  the  passway  over  the  appellant's  woodland  by 
right  or  by  permission  only?  The  lower  court  decided  that  it 
was  by  right,  and  the  appellant  has  appealed. 

There  is  no  proof  that  the  right  to  pass  over  the  appellants' 
land  was  ever  given  by  any  court,  but  the   right  to  the  passway 

is  claimed  by  adverse  use  for  more  than  fifty  years. 

The  case  of  Bowman  v.  Wickliffe,  14  B.  Mon.,  — ,  is  relied  on. 
as  sustaining  the  position  that  no  presumption  arises  in  favor 
of  the  adverse  use  of  a  i^assway  over  woodland,  but  that  the  pre- 
sumption is  that  the  passage  over  woodland  is  by  permission  of 
the  owner.  It  will  be  seen  from  tlie  Bowman  case  that  for  many 
years  there  were  several  passways  over  the  owner's  woodland'; 
that  they  were  changed  from  time  to  time  bv  the  owner,  and 
one  or  the  other  discontinued  as  he  cleared  the  land,  and  new 
ones  opened,  and  that  no  one  claimed  the  passway  as  a 
matter  of  right,  but  all  claimed  it  by  permission  only. 

Under  these  circumstances  the  court  held  that  tiiere  was  no 
presumption  of  adverse  use,  altliough  such  permission  had  con- 
tinued for  many  years;  that  in  order  to  create  a  right  of  way  by 
prescription  it  must  be  sliown  that  it  was  claimed  and  used  as 
an  adverse  right  for  at  least  fifteen  years,  and  as  long  as  it  was 
used  permissively  no  presumption  of  adverse  use  could  arise. 

In  the  case  of  O'Daniel  v.  O'Daniel,  88  Ky.,  185,  and  in  case  of 
Talbott  V.  Shaw,  13  Ky.  Law  Rep.,  401,  it  was  held  in  the  first- 
named  case  that  the  Bowman  case,  supra,  was  unlike  the 
O'Daniel  case,  because  there  the  passway  liad  not  only  been 
practically  upon  the  same  ground  for  many  years,  but  the  cir- 
cumstances of  the  locality  and  constant  and  necessary  use  made 
it  evident  that  it  had  been  used  adversely  and  under  a  claim  of 
right. 

The  case  of  Conyers  v.  Scott,  14  Ky.  Law  Rep.,  784,  reviews 
the  Bowman  and  O'Daniel  cases  and  points  out  the  distinction 
very  clearly.  The  Talbotr  case  does  the  same  thing. 

Tne  doctrine  established  by  the  three  cases  supra,  is,  that  a  right 
to  a  passway  may  be  created  by  prescription  over  woodland,  if 
continued  tlie  requisite  lengtli-of  time.  In  such  case  the  ques- 
tion is,  was  the  passway  used  as  a  matter  of  right  for  the  period 
of  fifteen  years  or  more.     If  it  was,  and  not  in  the  manner  Indi- 
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oated  in  the  Bowman  case,  the  right  wiii  be  establislied  over 
woodland  as  well  as  enclosed  land. 

Now  let  us  see  what  the  weight  of  the  evidence  establishes.  It 
is,  first,  tliat'the  appellant  has  no  other  way  to  reach  the  Liver- 
more  public  road,  which  lead  to  the  county  seat,  than  the  way  in 
controversy;  second,  that  it  has  been  used  for  such  pur- 
poses for  at  least  fifty  years,  and  by  the  appellee  at  least  twenty 
years;  and  third,  that  the  passway  has  been  all  the  time  sub- 
stantially at  the  same  place  and  all  the  time  has  had  a  well- 
defined  roadbed;  fourth,  that  the  way  has  been  kept  up  by  the 
appellee  as  his  passway;  that  the  changes  in  it  are  only,  such  as 
resulted  occasionally  from  the  fall  of  a  tree  across  the  roadbed 
or  similar  obstructions. 

These  facts  clearly  create  the  presumption  that  the  passway 
was  used  as  a  matter  of  right,  and  having  been  so  used  for 
fifteen  years  and  more,  the  appellee's  right  to  its  continued  use 
is  established. 

If  it  be  a  fact  that  appellant  wants  to  clear  his  ground  and 
fence  it  up  there  is  nothing  in  this  opinion  that  precludes  him 
from  applying  to  the  county  court  to  discontinue  the  right  of 
way  established  in  Wiis  case  and  have  another  right  of  way 
opened  for  the  benefit  of  the  appellee.  In  which  case  the  court 
will  take  into  consideration  the  equities  of  all  the  parties  and 
act  accordingly. 

The  judgment  is  affirmed. 


LOUISVILLE  BAGGING  MFG.  CO.  v.  CENTRAL  PASS.. 

RY.  CO.  / 

(Filed  October  24,  1893.) 

1.  The  legislature  may  authorize  the  construotlon  of  a  railway  upon  a 
publio  street  of  a  city,  and  its  operation  by  steam  or  electricity. 

2.  The  council  of  a  city,  when  authorized  by  the  legislature,  may  grant  a 
right  to  construct  and  operate  an  electric  railway  upon  the  public  streets. 

3.  The  construction  and  operation  of  an  electric  railway  operated  by  the 
trolly  system  in  a  public  street  of  a  city  is  not  so  dangerous  and  does  not 
impose  such  additional  burden  upon  the  land  abutting  thereon  as  to  entitle 
the  owner  thereof  to  previous  compensation  for  the  right  of  way  before  such 
construction. 


Thos.  F.  Hargis  for  appellant. 

V   W  1  A  TV  •J?  11 


Humphrey  &  Davie  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court, 

Opinion  of  the  court  by  Judge  Lewis. 

The  Louisville  Bagging  Manufactuirng  Co.,  a  corporation^ 
brought  this  action  for  an  injunction,  which  was  temporarily 
granted,  restraining  the  Central  Passenger  Railway  Co.,  a  cor« 
poratlon,  and  its  officers  from  constructing  or  operating  an  elec- 
tric railway  on  Walnut  street,  between  Nineteenth  and  Twen- 
tieth streets,  in  the  city  of  Louisville,  where  plaintiff  has  a  large 
building  used  for  manufacturing  bagging. 

R.  H.  Thompson,  judge  of  the  Louisville  City  Court,  was  also 
enjoined  from  proceeding  until  termination  of  the  action  to  try 
J.  J.  Tapp,  president  of  plaintitf,  and  others  upon  warrants 
against  them  for  cutting  clown  and  removing  posts  erected  by 
the  railroad  company  for  use  in  operating  its  oars. 

vol.  15—27 
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The  right  to  construct  and  operate  by  electricity  the  railway 
Upon  Walnut  street  it  appears  had  been,  before  the  action  was 
commenced,  granted  to  the  company  by  resolution  or  ordinance 
of  the  general  council  of  the  city  of  Louisville,- duly  passed,  in 
pursuance  of  authority  conferred  by  acts  of  the  general  assem- 
bly; and  as  exercise  of  such  delegated  authoiity  by  municipal 
legislation  has  been  often  sanctioned  and  recognized  by  this 
court,  the  right  so  given  to  the  Central  Passenger  Kail  way  Co. 
must  be  regarded  as  valid  and  effectual,  as  if  conferred  directly 
by  the  general  assembly. 

Moreover,  as  legislative  power  to  authorize  construction  of  a 
railway  upon  a  public  street,  and  operation  of  it  by  even  steam 
has  been  distinctly  and  often  held  by  this  court  to  exist,  we  see 
no  reason  to  deny  power  to  likewise  authorize  construction  of 
such  railway  to  be  operated  by  electricity;  for  it  is  well  settled 
that  the  use  of  a  public  street  for  travel  and  transportation  by 
means  of  railway  cars  falls  within  the  purposes  for  which  streets 
are  established  and  dt^dicated;  and  it  is  only  where  other  ways 
of  travel  and  transportation  are  prevented  or  unreasonably  ob- 
structed that  courts  can  interfere  to  either  enjoin  or  limit  opera- 
tion of  railroad  upon  a  public  street. 

It,  therefore,  seems  to  us  the  simple  inquiry  in  this  case  is 
whether  the  manner  in  which  the  railway  under  consideration 
has  been  or  is  designed  to  be  constructed  and  operated  is  such 
as  to  clearly  impose  a  new  and  additional  burden  upon  the  land 
of  plaintiff  abutting  Walnut  street,  and,  as  a  consequence,  en- 
titling him  to  previous  compensation  for  the  right  of  ^ay. 

The  first  ground  of  complaint  by  plaintiff  is  that  the  railway 
track  constructed  in  front  of  its  manufacturing  establishment 
will  prevent  loading  and  unloading  vehicles  used  in  transporting 
its  goods  and  raw  material  in  the  manner  heretofore  done,  which 
is  by  backing  the  wagon  or  dray  up  to  and  at  right  angle  with 
the  sidewalk. 

The  answer  to  that  complaint  is,  ffrst,  that  such  way  of  load- 
ing and  unloading  necessarily  seriously  obstructs  not  merely 
operation  of  every  double-tract  railway,  but  proper  use  of  a  street 
for  all  other  vehicles;  second,  there  appears  to  be  an  ordinance 
of  the  general  council  prohibiting  loading  and  unloading  of 
vehicles  in  tliat  mode. 

The  next  ground  is  that  operating  an  electric  railway  car  upon 
a  public  street  is  dangerous  to  those  who  reside  or  do  business 
thereon. 

Practical  application  of  electricity  as  a  power  to  drive  ma- 
chinery or  jnove  carriages,  as  also  for  illuminating  purposes,  is 
of  recent  date,  and  it  is  shown  the  pystem  best  adapted  for  the 
'purpose,  if  yet  discovered,  is  by  no  means  a  perfect  one.  The 
evidence  of  experts  and  men  having  actual  experience  shows 
that  three  different  systems  for  moving  railway  cars  bv  elec- 
tricity liave  been  tried  in  this  country,  viz:  The  underground 
conduit  system,  storage  battery  system  and  that  of  overhead 
wire;  and  it  fully  appears  that  the  two  first  are  as  yet  so  defect- 
ive or  Imperfect  that,  of  several  hundred  eleclrin  railw^ays  in 
operation,  there  are  not  a  dozen  to  which  either  system  hnsbeen 
applied,  all  others  being  run  by  the  overhead  wire  or  trolley 
system,  the  same  used  l)y  the  Central  Passenger  Railway  Co. 

To  apply  electrical  power  in  that  way  requires  erection  at  edge 
of  the  sidewalk,  on  each  side  of  the  street,  of  tall  polls,  about 
120  feet  apart,  and  from  top  of  opposite  polls  is  stretched  across 
the  street  a  sustaining  wire,  which  holds  up  the  electric  wire 
that  is  thus  suspended  over  middle  of  the  railway  track  and 
from  which,  by  means  of  the  trolley  pole,  the  electric  current  is 
conn*»cted  with  the  motor  placed  under  the  car. 
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It  will  be  thus  SHen  that  the  electric  wire  is  not  like  telegraph, 
telephone  and  electric  li^ht  wires,  but  suspended  over  the  rail- 
way track.  It  further  appears  that  thu  electric  pressure,  iiieas-> 
ured  by  volts  required  to  drive  a  street  railway  car,  is  not  so 
great  as  to  destroy  or  seriously  injure  a  person  or  animal  coming 
In  direct  contact  with  it;  injury,  when  it  is  produced,  resulting 
^nly  when  a  bioken  or  detached  telephone  or  telegraph  wire 
falls  on  it. 

The  evidence  in  this  case,  which  need  not  be  considered  in 
detail,  shows  that,  although  new  and  not  fully  perfected,  the 
trolley  system  of  operating  street  railway  cars,  when  properly 
•adjusted,  and  supervised,  is  not  much,  if  any,  more  dangerous 
than  horse  power,  and  much  less  so  than  steam  power  applied  in 
the  same  way. 

Moreover,  while  street  railway  cars  thus  operated  go  at 
greater  speed,  are  more  comfortable  and  must  in  time  become  a 
tsheaper  mode  of  travel,  they  can  be  easier  controlled  than  horse 
oars,  and  do  not  really  more  obstruct  the  street  or  interfere  un- 
reasonably with  business  transacted  thereon. 

It,  therefore,  seems  to  us  that,  in  view  of  the  benefit  and  con- 
venience to  the  public  of  electric  cars  thus  operated,  and  com- 
paratively little  inconvenience  or  danger  they  are  to  individuals, 
it  would  he  going  beyond  the  province  of  a  court,  and  contrary 
to  decided  weight  of  judicial  authority,  to  enjoin  or  limit  their 
use,  especially  when  a  party  seeking  such  remedy  so  signally,  as 
has  the  plaintiff  in  this  case,  fails  to  show  he  has  been  unreason- 
ably obstructed  or  hindered  in  his  business,  or  that  his  rights 
have  been  illegally  interfered  with. 

The  judgment  dissolving  the  temporary  injunction  and  dis- 
missing the  action  is  affirmed. 


CUMMINS  V.  SHAWHAN,  Ac. 

(Filed  October  31,  1803— Not  to  be  reported.) 

Iiand  held  in  trust  by  purchaser  for  insolvent  debtor— EvldeDoe — S.  &  L. 
irrere  partners  and  L.  became  insolvent  and  lariirely  indebted  to  S.,  to  seoure 
payment  of  which  debt  he  mortgafred  to  S.  a  large  tract  of  land.  Subse- 
qaently  the  tract  was  conveyed  by  L.  to  S.  for  the  recited  consideration  of 
f  18,000.  A  small  tract  of  lOU  acres  beloni;(ing  to  L.  was  sold  under  execution 
<and  purchased  by  S.,  who  also  purchased  the  equity  of  redemption  in  this 
land.  This  purchase  of  the  100  acres  occurred  before  this  execution  of  the 
•deed  to  S.  for  the  large  tract.  S.  &  L.  are  both  dead.  In  this  action  by  the 
heirs  of  L.,  In  which  they  claim  that  the  conveyance  of  the  larf(e  tract  to  S. 
paid  off  all  indebtedness  of  L.  to  S.  and  that  S.  thereafter  held  the  100  acres 
in  trust  fbr  L.    Held— That  the  evidence  is  not  sufficient  to  support  the  alle- 

fations  of  the  petition,  and  S.  must  be  regarded  as  owner  of  both  tracts  in 
is  own  right. 

J.  Irvine  Blanton  for  appellant. 

A.  H.  Ward  for  appellees. 

Appeal  from  Harrison  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

H.  E.  Shawhan  and  Pleasant  Lilly  were  partners  in  certain 
business  transacticfns,  and  both  died  in  the  year  1882. 

Lilly,  during  his  life,  became  insolvent  and  largely  indebted 
to  Shawhan.  Shawhan  paid  debts  for  him  amounting  to  $9,000, 
and  took  a  mortgage  on  his  land  to  secure  It.  This  note  was 
bearing  10  per  cent,  interest. 
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After  the  execution  of  this  mortgage  Shawhan  took  an  abso- 
lute deed  to  the  laud  mortgaged,  with  a  consideration  expressed 
of  $13,200.  Lilly  owned  a  small  -tract  of  land,  not  embraced  by 
the  mortgage, of  about  I'X)  acres.  This  was  sold  under  executions,, 
and  also  purchased  by  Shawhan. 

The  land  brought  less  than  two-thirds  of  its  value,  and  the 
equity  of  redemption  having  been  sold,  the  purchaser,  upon  be- 
ing paid  b,>*  Shawhan,  transferred  to  Shawhan  his  right,  thereby 
investing  feliawlian    with    the   equitable    title    to    this  tract  also. 

This  was  all  done  before  the  'execution  of  the  deed  to  Shaw- 
han by  Lilly  of  his  main  tract. 

After  Lilly  and  Shawhan  had  both  died,  and  several  years  after 
these  transactions  took  place,  the  creditors  of  Lilly  instituted 
this  action  against  Shawhan's  heirs  and  devisees,  claiming  that 
the  tract  of  1(X)  acres  was  purchased  by  Shawhan  for  Lilly  and 
held  in  trust,  and  that  when  the  deed  was  made  for  the  princi- 
pal tract  all  m'^tters  were  settled  between  them,  and  the  land 
was  that  of  Lilly,  and  never  belonged  to  Shawhan. 

There  is  no  evidence  of  any  agreement  by  Shawhan  to  make 
the  purchase  for  Lilly,  except  such  as  might  be  implied  from 
the  relation  of  the  parties  to  each  other  and  the  circumstances 
surrounding  them,  nor  is  there  proof  of  any  final  settlement  be- 
tween them,  still  the  deed  to  the  larger  tract  was  made  and  tes- 
timony introduced,  showing  that  Shawhan  stated  more  than 
once  that  Lilly  would  have  a  few  hunderd  dollars  and  this  small 
tract  of  land  left,  and  Lilly  did  in  fact  use  and  appropriate  the 
rents  of  this  small  tract  for  his  own  use  after  the  deed  to  the 
larger  tract  had  been  executed,  and  this  must  have  been  with 
the  consent  of  Shawhan. 

It  appears,  however,  that  when  the  deed  was  executed  for  the 
large  tract  that  nothing  was  said  or  done  by  Lillj'  or  Shawhan 
towards  releasing  Shawhan's  lien;  but,  on  the  contrary,  Lilly, 
after  that  date,  in  trying  to  sell  the  land,  stated  that  it  belonged 
to  Shawhan,  and  he  was  to  get  all  over  $8,000  that  the  land 
brought. 

He  made  this  statement  to  two  or  more  persons,  and  must 
have  regarded  Shawhan 's  claim  as  still  existing  and  unpaid,  as 
there  was  no  reason  for  his  making  such  declarations  to  those 
who  had  no  interest  in  the  matt.^rs  beteen  himself  and  Shawhan. 

Besides,  after  renting  this  land,  when  the  last  application  was 
made  to  him  to  rent  it,  he  told  the  party  applying  that  he  must 
now  see  Shawhan;  that  it  belonged  to  him. 

Besides  all  this  he  surrendered  the  possession  to  Shawhan  and 
left  the  premises,  removing  to  another  part  of  the  county,  and 
stating,  when  told  of  the  rumor  existing  to  the  effect  that  Shaw- 
han was  quietly  holding  this  land  for  him,  he  said  it  was  not  so; 
that  he  owned  no  land.  That  he  was  utterly  insolvent,  without 
any  property,  is  conceded,  unless,  as  the  creditors  insist,  he 
owned  this  land,  and  why  he  should  abandon  it  in  his  destitute 
condition,  is  inconsistent  with  the  fact  of  owneiship. 

It  is  evident  that  he  and  Shawhan  lost  money  in  the  mule 
venture  South,  and  the  note  for  $1,600  paid  for  him  by  Shawhan 
and  McGibben,  shows  other  indebtedness  than  that  Shawan  had 
actually  assumed. 

If  Shawhan  was  the  man  of  integrity  that  both  parties  show 
him  to  have  been,  and  that  he  no  doubt  was,  he  never  would 
have  taken  possession  of  this  land,  or  held  it  in  the  manner  it  i» 
proven  he  did,  without  giving  to  Lilly  some  unmistakable  evi- 
dence of  the  latter's  right  to  it- 
It  is  apparent  from  the  whole  case  that  Lilly  was  struggling^ 
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%o  sell  this  land  and  make  something  out  of  it,  and  finding  that 
he  could  not  accomplish  this  and  satisfy  Shawhan,  he  aban- 
-doned  it,  leaving  Shawhan  the  owner  and  in  the  possession. 

We  concur  with  the  conclusion  reached  by  the  chancellor,  and 
-must  affirm  the  judgment. 


MA  LONE  V.  CONN,  Ac. 

AIMS  V.  SAME. 

(Filed  October  31,  1893.) 

Sale  of  infants'  remainder  interest  in  land  held  by  their  father  for  life  as 
tenant  by  the  curtesy— Where  a  married  woman  dies  the  owner  of  real  estate, 
In  which  her  husband  t^akes  at  her  death  nn  estate  for  life  by  the.  curtesy, 
with  remainder  to  the  infant  children  of  the  husband  and  w'ife,  the  father 
«nd  his  infant  children  are  not  joint  tenants  in  possession,  nor  are  the  in- 
fant children  to  be  refrarded  as  joint  owners  in  possession ;  therefore  the 
-ohanoeilor  has  no  authority,  under  section  4U0  of  the  Civil  Code,  on  petition 
of  the  father,  to  order  a  sale  of  the  land  on  the  ground  that  the  father  and 
remaindermen  were  joint  owners  in  possession,  and  that  the  land  could  not 
be  divided  without  materially  impairinfK  its  value  The  infants'  interest  in 
such  land  can  be  sold  only  under  section  491  of  the  Civil  Code  and  for  a  re- 
investment of  the  proceeds  for  them. 

Bullitt  &  Shield  and  C.  M.  Lindsay  for  appellants. 

John  S.  Jackman  for  appellees. 

Appeal  from  Louisville  Chanpery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

These  cases  involve  the  same  question  and  are  considered  to- 
gether.    These  were  actions  below   to  enforce   the  execution  of 

contracts  for  the  sale  of  realty,  by  which  the  vendors  bound 
themselves  to  make  a  good  title.  The  defense  is  a  want  of  title  in 
the  Vendors,  or  such  a  title  as  the  purchaser  should  not  be  re- 
quired to  accept. 

Mrs.  Winstanly  owned  this  land  in  fee,  and  dying,  the  land 
descended  to  her  four  cliildren,  two  of  whom  are  now  infants. 
Her  husband,  the  father  of  these  children,  became  tenant  by  the 
tsourtesy.  He  held,  therefore,  an  estate  for  life,  with  remainder 
to  the  children. 

Winstanly  qualified  as  guardian  of  the  children,  and  filed  an 
action  in  the  law  and  equity  court  of  the  city  of  Louisville,  ask- 
ing to  have  the  realty  sold,  alle^inp:  that  theowners  had  a  vested 
estate  in  possession;  were  joint  tenants,  and  the  property  could 
not  be  divided,  etc.,  filing  the  evidence  6f  title. 

There  was  no  effort  to  have  the  estate  or  its  proceeds  rein- 
vested, or  a  bond  executed  for  that  purpose,  as  provided  l)y  sec- 
tion 491  of  the  Code,  but  the  parties  proceeded  to  sell  under  sec- 
tion 40(),  upon  the  idea  the  remaindermen  were  in  the  possession 
and  were  liolding  as  joint  tenants. 

There  was  no  surrender  of  the  life  estate,  by  which  that  in- 
terest was  merged  in  the  remainder,  but,  on  the  contrary,  the 
Talue  of  the  life  estate  was   deducted   from   the  purchase  price. 

Thfe  father  and  guardian  became  the  purchaser,  and  it  is 
manifest  held  by  bis  purchase  as  trusteee  for  his  children,  but 
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whether  subsequent  purchasers  would  be  affected  with  notioe*. 
by  reason  of  the  ludioial  proceedings,  presents  a  very  different 
question,  as  the  chancellor  might  authorize  or  sanction  the  pur- 
chase by  the  guardian  when  for  the  benefit  of  his  wards. 
In  this  case  the  life  tenant  is  proceeding  against  the  remain-^ 
dermen,  and  the  chancellor  derives  his  power  to  sell  the  estate 
of  these  infants  from  the  statute.  Its  provisions  must  be  sub- 
stantially followed. 

Section  491  provides  the  manner  in   which  a  remainder  or  re- 
mainder interest  may  be  sold,  belonging  to  the  infants.    The  ow- 
ner of  the  particular  estate  may  institute  the  proceedings  against 
those  in  remainder,  or  the  remaindermen  against  the  life  tenant, 
but  the  proceeds  must  be  sold  for  investment  in  other  real  estate. 

This  is,  therefore,  not  a  proceeding  under  section  491.  Section 
490  provides  that  a  vested  estate  in  realty,  jointly  owned,  may 
be  sold  by  order  of  a  court  of  equity  if  the  share  of  each  owner 
be  worth  less  than  $100;  and,  secondly,  if  the  estate  be  in  pos- 
session and  can  not  be  divided  without  materially  impairing  its. 
value  or  the  value  of  the  plaintiff's  interest  therein. 

This  statute  applies  only  to  estates  in  possession  by  those  hold- 
ing Jointly,  and  can  not  be  held  to  applv  in  cases  where  the  pos- 
session is  with  the  particular  estate  or  the  estate  for  life;  nor  will 
the  court  construe  the  statute  as  permitting  the  life  tenant  to 
surrender  the  possession,  and  vesting  it  in  the  remaindermen  by 
merely  asking  that  bis  life  estate  be  sold,  for  if  this  can  be  done 
there  is  no  necessity  for  section  491,  as  in  every  instance  where 
fathers  who  were  the  owners  of  the  pnrticular  estate  saw  proper, 
or  the  guardians  of  the  infants,  a  petition  could  be  filed  and  the 
land  sold  under  section  490  without  making  any  investment  for 
the  infants  out  of  the  proceeds. 

Section  491  was  evidenty  enacted  to  protect  infant  remainder- 
nien,  and  section  490  to  give  relief  fo  joint  tenants  in  possession, 
where  the  land  can  not  be  divided  without  materially  injuring^ 
the  parties  in  interest. 

This  court  has  placed  a  liberal  construction  on  these  statutes, 
with  a  view  of  upholding  sales  where  purcahses  had  been  made 
in  good  faith  and  the  interest  of  infants  benefitted  by  a  sale 
under  them;  but  to  permit  the  life  tenant  to  proceed  as  in  thia 
case,  would  be  to  disregard  the  plain  letter  and  meaning  of  the 
two  sections. 

The  case  of  Power  v.  Power  12  Ky.  Law  Rep.,  793,  was  not  a. 
construction  of  this  section,  the  court  holding  only  that  the 
widow  acquired  the  title  by  virtue  of  the  assignment,  and  not 
before. 

The  title  vests,  in  such  case,  in  the  heirs,  subject  to  the 
widow's  right  of  dower,  and  there  the  title  remains  until  dower 
is  assigned. 

Says  Mr.  Minor,  in  his  Institute,  "there  is  a  radical  difference 
between  a  right  of  dower  and  an  estate  by  the  curtesy.  The  lat- 
ter takes  effect  as  a  freehold  estate  immediately  on  the  death  of 
the  wife;  on  the  other  hand  dower  is  not,  in  any  sense,  an  estate 
until  assigned.     (12  Minor's  Institutes,  157.) 

This  is  the  common  rule,  the  widow  not  being  vested  with  the 
title  or  possession.  She  had  no  legal  seisin  nor  right  of  entry 
until  dower  is  assigned.  (Scribner  on  Dower,  volume  2,  page  27.) 

Whether  or  not  this  right  of  entry  is  affected  by  our  statute  la 
not  necessary  to  determine,  as  it  is  plain  the  vested  interest  in 
remainder,  without  the  possession,  did  not  authorize  the  case 
under  section  490. 

In  the  case  of  Kean  v.  Tilford,  81  Ky.,  600,  where  the  parties 
held  as  tenants  in  common,  their  several  interests  being  differ- 
ent,   this   court   held   that  as   the   parties   before   the   court  all 
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owned  the  realty,  the  mere  fact  of  one  interest  being  greater  than 
another  did  not  prevent  the  sale  under  the  statute. 

There  may  not  be  an  unity  or  equality  of  interest,  but  where  the 
parties,  plaintififs  and  defendants,  all  own  the  estate  are  in  the 
possession,  the  fact  that  one  of  the  unities  required  to  create  a 
Joint  tenancy  at  the  common  law  is  absent  will  not  preclude  a 
sale  under  the  statute. 

It  follows  that  the  title  exhibited  is  not  such  as  the  chancellor 

should  require  the  apppellees  to  accept. 

Reversed  and  remanded  for  proceedings  consistent  with  this 
opinion. 


LOUISVILEL  &  NASHVILLE  R.  R.  CO.  v.  RAINS. 

(Filed  October  17,  1893— Not  to  be  reported.) 

1.  A  railroad  company  is  liable  for  injuries  suffered  by  an  enfrineer  on  one 
of  its  trains  through  the  gross  negligence  of  its  employes  in  charge  of  another 
of  Its  trains.  It  is  not  liable  in  such  case  if  the  injury  resulted  from  or- 
dinary neglent  only. 

2.  Pleadings— Neglect— In  common  law  actions  to  recover  damages  suffered 
through  the  negligence  of  another  the  plaintiff  is  not  required  to  allege  the 
degree  of  the  neglect ;  under  the  general  allegation  of  neglect  he  may  prove 
either  gross  or  ordinary  neglect. 

8.  Railroads— Neglect— Negligence  is  a  question  of  law  and  fact,  and  when 
the  evidence  as  to  the  facts  is  conflicting  the  question  as  to  the  ezist-ence  or 
nonexistence  of  negligence  is  for  the  jury  to  determine. 

4.  Same— Where  an  engineer  of  one  train,  by  the  gross  neglect  of  those  in 
charge  of  another  train,  is  placed  in  a  position  that  appears  to  him,  in  the 
exercise  of  a  reasonable  discretion  as  eneineer,  to  be  one  of  immediate  dan- 
ger, to  avoid  which,  as  a  prudent  man,  he  jumps  from  his  engine,  thereby 
injuring  himself,  the  company  is  liable  for  the  injuries  so  suffered  if,  under 
all  the  circumstances,  the  eneineer  acted  as  an  ordinary  prudent  man  would 
have  done,  even  though  the  danger  was  only  apparent  and  not  real. 

J.  W.  Alcorn  and  Edward  W.  Hines  for  appellant. 

W.  O.  Bradley,  M.  C.  Saufley  and  W.  G.  Welch  for  appellee. 

Appeal  from  Lincoln  (.'ircuit  Court. 

New  opinion  of  the  court  by  Judge  Pryor. 

In  this  action  is  involved  the  right  of  recovery  by  the  engineer 
(Rains)  of  one  train  for  the  negligence  of  those  in  charge  of  an- 
other train,  both  trains  running  on  the  road  of  the  appellant  under 
the  same  employment.  The  two  were  freight  trains  ruiming  in 
the  same  direction.  The  train  in  front  was  severed  in  some  way, 
leaving  the  cars  motionless,  and  the  train  behind  approaching 
ran  so  near  the  standing  cars  of  the  front  train  as  to  indicate 
great  peril  to  the  engineer,  who,  to  save  himself  from  injury, 
after  reversing  his  engine  and  giving  the  signal  for  breaks, 
jumped  from  his  train  and  was  seriously  injured. 

The  rules  of  the  company  require  that  when  a  train  is  delayed 
by  accident  or  an  obstruction   where  there  is  a  curve  or  down 

f;radp  in  its  rear,  and  such  accident  occurs  in  the  night,  maltes 
t  the  duty  of  the  flagman  to  go  back  thirty-five  telegraph  poles, 
or  2,100  yards,  and  place  down  two  torpedoes,  and  also  place  480 
yards  from  the  delayed  train  a  single  torpedo.     The  explosion  of 
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the  two  torpedoes  means  that  there  is  an  obstruction  on  the  road 

—** Take  your  train  in  hand.''    The  explosion  of  one   torpedo  is 

*'to  stop  at  once." 

The  testimony  for  the  appellee  conduces  to  show  there  was  no 

explosion  of  tne  torpedoes  until  within  six  telegraph  poles  of  the 

standing  train.  It  was  night  and  perfectly  still  and  the  explosion 

of  the  two  torpedoes  was  the  signal  only  that  an  obstruction  was 

ahead,  and,  if  given  when  it  should  have  been,  all  dangeV  would 
have  been  averted.  It  is  proper  to  say  that  the  conductor  and 
brakeman  on  the  delayed  train  both  swear,  or  the  breakenian  at 
least,  that  the  torpedoes  were  placed  at  the  proper  distance,  and 
if  so  the  signal  was  sufficient  to  apprise  the  appellee  of  his 
danger,  and  in  time  for  him  to  stop  the  train  and  prevent  plac- 
ing his  life  in  immediate  peril.  With  this  conflicting  testimony 
the  case  went  to  the  jury,  and  the  only  question  necessary  to  be 
considered  in  this  case  arises  from  the  instructions. 

The  court  said  to  the  jury:  *'It  was  the  duty  of  those  in  charge 
of  the  broken  train  to  give  to  a  train  approaching  from  the  rear 
all  signals  which  experience  and  ordinary  prudence  required,  in 
order  to  warn  those  approaching  of  the  danger,  and  if  the  jury 
believe  those  in  charge  of  the  broken  train  negligently  failed  to 
give  such  signals,  and  by  reason  of  such  failure  the  plaintiff  was 
placed  in  a  position  which  to  him,  in  the  exercise  of  a  reason- 
able discretion  as  engineer,  under  all  the  circumstances,  stenied 
one  of  immediate  danger,  and  that  he  jumped  from  his  engine  to 
avoid  such  danger,  even  though  the  same  miglit  not  have  been 
real,  and  that  in  such  jumping  he  acted  as  an  ordinary  prudent 
engineer  would  have  done  under  the  circumstances,  and  that  he 
was  injured  thereby,  the  jury  shall  find  for  the  plaintiff." 

This  instruction,  it  seems  to  us,  eml)races  the  law  of  tlie  case, 
and  the  instruction  offered  by  the  defendant  and  refused  is  the 
converse  of  the  proposition  presented  in  the  instruction  given  for 
the  plaintiff,  and  may  be  said  to  be  as  favorable  to  the  plaintiff 
aj?  the  one  given,  and  its  refusal  was  certainly  not  to  the  preju- 
dice of  the  defendant,  as  it  is  conceded  in  the*  instruction  asked 
that  if  the  signal  was  not  placed  so  as  to  give  timely  notice  of 
the  appronching  train,  the  companv  is  lial)le. 
"  Negligence  is  both  a  question  of  law  and  fact,  and  if  the  facts 
established  by  the  plaintiff  are  conceded  to  be  true,  the  court 
would,  in  this  case,  as  a  matter  of  law,  adjudge  the  company, 
through  its  agents,  guilty  of  gross  neglect,  and  if  the  facts  es- 
tablished by  the  testimony  of  the  defendant  are  conceded,  the 
court,  as  matter  of  law,  would  have  given  a  peremptory  instruc- 
tion. 

The  evidence  being  conflicting,  it  was  with  the  jury  to  say 
whether  or  not  the  plaintiff  could  recover.  Some  confusion  seems 
to  have  originated  in  this  case  as  to  the  liabilitv  of  the  appellant 
for  an  injury  to  an  employe  engaged  in  running  one  train,  by 
the  ordinary  neglect  only  of  an  employe  in  another  and  different 
train,  but  both  engaged  in  the  same  service. 

The  petition  in  this  case  alleges  gross  neglect,  and  this  is  the 
degree  required  to  be  shown  before  a  recovery  in  a  case  like  this 
can  be  had. 

This  court  has  held,  and  such  is  the  law,  that  under  the  gen- 
eral allegation  of  negligence  in  common  law  actions  for  injuries 
you  may  establish  the  degree  by  proof,  and  it  is  not  necessary  to 
allege  this  degree,  whether  gross  or  ordinary,  in  order  to  make  a 
cause  of  action,  the  averment  of  negligence  being  sufficient. 

This  court  has  also  held  in  numerous  cases,  beginning  with 
the  case  of  Collins  v.  L.  &  N.  R.  R.  Co.,  2  Duvall,  118,  that  a 
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railroad  oompany  Ib  liable 'for  the  gross  neglect  of  a  superior  by 
which  a  subordinate  is  injured  when  in  the  same  department  of 
service,  but  for  ordinary  neglect  the  company  is  not  responsible. 
Nor  is  it  material  whether  the  subordinate  or  cjmploye  is  injured 
by  the  neglect  of  a  superior  on  the  same  train  of  cars;  if 
injured,  gross  neglect  must  be  shown  before  a  recovery  can  be 
bad. 

The  rule  was  modified  to  some  extent,  or  rather  enlarged,  in 
the  case  of  Louisville  &  Nashville  Ba^road  v.  Kobhisun,  4  Bush, 
607,  where  the  brakeman  was  injured  by  the  neglect  of  the 
engineer.  They  were  not  associated  in  the  same  kind  of  service, 
but  were  both  employed    by    the   company   and    engaged   as  em- 

J>loyes  in  the  running  operations  of  the  road,  and  this  court,  fol- 
owing  the  rule  in  the  Collins  case,  held  the  company  liable  for 
gross  neglect  only. 

In  the  case  of  the  Louisville  &  Nashville  B.  B.  Co.  v.  Cavens. 
^  Bush,  561,  Cavens,  an  engineer  on  a  freight  train,  was  killed 
In  a  collision  of  trains  caused  by  the  negligence  of  the  conductor 
of  another  freight  train. 

The  action  was  for  willful  neglect  and  no  other,  and  the  con- 
tention on  the  part  of  the  company  was  that  as  the  two  occupied 
the  same  position  in  a  common  service  they  were  not  the  agents 
of  the  comjjany  but  the  agents  of  each  other.  The  court,  in  the 
opinion  in  that  case,  answered  this  argument  by  saying  that  a 
different  rule  prevailed  *' where  one  occupies  such  a' position  in 
the  service  with  reference  to  his  colaborer  as  precludes  him 
from  having  any  control  over  his  actions,  or  the  right  to  advise 
«ven  as  to  the  manner  in  which  the  service  or  labor  is  to  be  per- 
formed." 

Thpre  was  no  question  as  to  the  degree  of  neglect  raised,  nor 
was  it  contended  tiiar.  recovery  could  be  had  without  showing 
willful  neglect,  and  the  language  used  in  the  opinion  must  be 
considered  with  reference  to  the  question  discussed.  It  was 
whether  a  servant  on  one  train  could  recover  for  an  injury  caused 
by  the  neglect  of  a  servant  on  anotfher  train.  It  was  held  that 
this  could  be  done,  and  the  cases  in  2  Duvall  and  4  Bush,  were 
referred  to  as  sustaining  the  view  presented  in  the  case  being 
tJt)nsidered.  The  case  of  Cavens  v.  L.  &  N.  B.  B.  Co.  only  fol- 
lows the  doctrine  of  former  cases,  and  recognizes  the  rule  that 
the  company  is  liable  for  gross  neglect  only  where  a  servant  is 
injured  by  the  neglect  of  another  servant  fn  the  same  depart- 
ment of  service,  athough  on  different  trains.  The  authorities 
have  been  reviewed  in  the  recent  case  of  Voltz  v.  Chesapeake  & 
Ohio  By.  Co.  marked  for  publication.     (See  Post,  — .) 

As  gross  neglect  was  found  to  exist  in  this  case  by  the  verdict 
rendered,  and  that  verdict  sustained  by  the  evidence,  the  judg- 
ment is  affirmed. 
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(Filed  November  2,  1893— Not  to  be  reported.) 

Conveyance  by  husband  to  wife— CoDtracts— Fraud  as  to  husband's  cred- 
itors—T.  received  from  his  wife  |l,5i0,  by  reason  of  the  marriage,  which  he 
promised  to  Invest  in  land  for  her;  he  failed  to  so  invest  the  money.  T. 
being  indebted,  assigned  to  his  brother  L.  bis  interest  in  land  inherited 
from  his  father.  In  consideration  of  which  L.  agreed  to  pay  certain  of  T. 's 
debts,  and  further  agreed  to  convey  the  land  to  T.  's  wife  when  T.  should 
have  repaid  him  money  so  paid  on  T.'s  debts.  In  a  suit  between  T.  and  L. 
It  was  adjudged  that  T.  had  repaid  L.  all  of  said  money  except  185,  and  was 
entitled  to  a  conveyance  of  the  land  when  this  sum  was  paid.    Subsequently 
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a  jadffinent  was  entered,  dlreoting  the  ooDTeyanoe  to  be  made  to  T.'s  wife. 
In  tbls  action  by  one  of  T.'r  oredltors  to  subject  tbe  land  on  tbe  ground  that 
bis  money  and  labor  paid  for  it.  Held— That  the  equity  of  tbe  wife  is  at 
least  equal  t-o  that  of  T.'s  creditors:  the  contract  between  T.  and  L.  to  con- 
vey to  T.  's  wife  was  supported  by  a  sufSoient  jonslderatiou ;  the  oonveyanoe 
to  T.'s  wife  was  not  fraudulent  and  must  be  sustained. 

Swinford  &  Evans  and  Ward  &  Dickson  for  appellants, 

W.  T.  "Cason  for  appellees. 

Appeal  from  Harrison  Chancery  Court 

Opinion  of  the  court  by  Judji^e  Pryor. 

The   testimony   found    in    the   record   conduces   to   show   that 

Thomas  Matthews,  being  much  involved,  made  an  arrang^ement 

with  his  brother,  Lewis  Matthews,  by  which   the  latter  was  to 

pay  his  indebtedness  that  seems  to  have  been  specified  in  the 

agreement  between  them,  and  in  consideration  of  such   payment 

Thomas  conveyed  to  his  brother  an  interest  in  some  land  he  had 

inherited  from  his  father,  with  the  agreement  that  when  Thomas 

repaid  to  his  brother  these  sums  of  money  he  had  or  was  to  pay 

out  for  him,  the  land  was  to  be  conveyed  to  Sallie  Matthews,  the 

wife  of  Thomas.     The  consideration   for  the   conveyance   to  the 

wife  was  tho  promise  made  by  her  husband  to  invest  in  land  for 
the  wife  wli'it  mjiiey  he  had  received  of  hers  by  reason  of  the 
marriage,  amounting  in  all  to  about  $1,500.  This  promise  had 
never  been  complied  with,  and  hence  the  agreement  was  entered 
into  by  which  Lewis,  the  brother,  was  to  convey  this  land  to 
the  wife. 

A  litigation  originated  between  the  two  brothers  as  to  the  pay- 
ment of  this  money  \n\ck  to  Lpwis  that  had  been  paid  out  to  biro 
and  resultt^l  in  a  judgment  to  thr  efToct  that  Tliomas  had  re- 
funded to  Lewis  all  the  money  the  latter  had  paid  out  but  $85, 
and  when  tliis  was  paid  the  judgment  recited  that  Thomas  waa 
entitled  to  a  deed. 

At  a  subsequent  term  of  the  court  the  judgment  was  amended 
so  as  to  have  the  deed  executed  to  the  wife  under  the  agreement 
with  the  two  brothers. 

The  appellant  obtained  a  judgment  against  Thomas  Mattliews 
after  this  agreement  had  been  made,  with  interest  from  April, 
1874,  and  is  seeking  to  have  the  land  suf^jected  to  the  payment 
of  this  debt  for  tlie  reason,  as  is  contended,  the  labor  and  money 
of  the  husband  paid  off  tlie  debts  of  Lewis  Matthews. 

It  seems  to  us  the  agreement  between  the  husband  and  wlfo 
was  not  tainted  by  fraud,  but  on  the  contrary  they  were  endeav- 
oring to  pay  creditors  in  order  that  the  transaction  would  be 
above  suspicion. 

The  suit  against  Lewis  Matthews  had  been  decided,  and,  al- 
though the  judgment  recited  thai  the  husband  was  entitled  to  a 
deed,  it  is  manifest  tliat  tlie  final  order  was  properly  entered  for 
the  protection  of  the  wife,  based  upon  tiie  agreement  filed  tliat 
suit.  The  claim  of  the  wife  was  fully  recognized,  and  the  deed 
should  have  been  made  to  her.  It  never  was  made  to  the  hus- 
band, and  the  amended  judgment  requiring  it  made  to  her  was 
proper.  It  could  not,  of  course,  affect  the  appellant,  who  was 
not  a  party  to  the  proceeding,  or  aid  the  wife  if  fraud  was 
shown. 

It  seems  to  us  the  equity  of  the  wife  is  as  high  as  that  of  the 
creditor,  and  based  on  an  indebtedness  to  her  by  the  husband  that 
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Justified  the  agreement  on  the  part  of  Lewis  to  oonvey  this  land  to 

her.    He  evidently  assumed  and  paid  these  debts  for  her  benefit 

and  to  protect  her  in  iier  rights,  and  if  the  debt  had  been  pre- 

viously  oontraoted  the  assumption  by  Lewis  to  pay  tiiese  debta 

that  the  wife  might  be  reimbursed,  or  the  contract  between  her 
and  her  husband  fully  executed,  was  a  sufficient  consideration, 
although  Thomas  Matthews  after  this  repaid  his  brother.  The 
question  is,  did  the  husband  receive  this  money  from  the  wife^ 
under  the  agreement  to  invest  it  for  her  benefit?  and  this  being 
established,  the  judgment  below  was  proper. 
Judgment  afilrmed. 


HERBERT,  Ac.  v.  LONG,  Ac. 
(Filed  November  2,  1893— Not  to  be  reported.) 

1.  Wills— Testamentary  capacity— Undue  Influence— Verdict  contrary  to. 
evidence— The  testator  when  he  made  the  will  in  contest  was  78  years  of  age. 
possessed  of  a  rational  mind,  capable  of  understanding  bis  relations  to  all 
the  members  of  his  family  and  of  determining  objects  for  his  boiinty,  and 
there  is  an  entire  absence  of  evidence  to  support  the  verdict  finding  that  be 
was  not  possessed  of  suffloient  testamentary  capacity  or  was  unduly  influ- 
enced when  be  executed  the  will. 

The  mere  fact  that  a  testator  divides  his  estate  unequally  between  his  chil- 
dren, or  stated  after  the  execution  of  tbe  will  xhat  he  intended  to  change  it> 
will  not  authorize  a  court  or  a  jury  to  set  it  aside. 

A  change  by  a  father,  at  the  solicitation  of  his  son,  of  tbe  provisions  of 
bis  will,  so  as  to  give  the  son  only  a  life  estate  in  tbe  property  devised  to. 
bim,  with  remainder  to  bis  children,  with  the  intent  of  keeping  the  estate 
devised  in  the  son's  family  and  preventing  any  of  tbe  son's  creditors  sub- 
jecting it  to  satisfy  their  claims,  does  not  indicate  that  the  son  exercised 
an  undue  influence  over  the  father  in  the  execution  of  the  will. 

2.  Same— Instruction— An  instruction  to  a  jury  that  an  equal  or  urequal 
distribution  of  bis  estate  by  a  testator  among  bis  children  is  a  ciroumstance 
in  common  with  other  circumstances  to  be  considered  by  tbe  jury  in  deter- 
mining the  testamentary  capacity  of  the  decedent,  is  misleading  and  errone- 
ous, in  that  it  gave  undue  prominence  to  the  circumstance  of  unequal 
distribution  liy  the  testator.  Such  an  instruction  has  been  frequently  con- 
demned by  this  court. 

Robert  Richardson  aud  Robt.  C  Simmons  for  appellants. 

Chas.  H.  Fl.sk  for  appellees. 

Appeal  from  Kenton  Circuit:  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  last  will  of  Lewis  Herbert,  deceased,  was  assailed  in  the 
court  below  upon  two  grounds:  The  first  is  that  the  writing  pur- 
porting to  be  his  will  failed  to  express  the  intention  of  the  tes- 
tator as  to  the  disposition  of  his  property;  second,  the  undue 
influence  exercised  by  James  Herbert,  a  son  of  the  testator,  in 
its  execution. 

The  writing  was  admitted  to  probate  in  the  county  court,  and 
on  an  appeal  the  probate  was  denied.  The  judgment  below  must 
be  reversed  on  two  reasons: 

First.  The  instructions  were  erroneous;  and,  secondly,  there 
is  an  entire  absence  of  evidence  to  support  the  finding  of  the 
jury  and  the  judgment  upon  it. 

While  the   testator   was  about  seventy-eight  years  old  at  the 


428  HERBEBT,  &G.  V.  LONG,  AC. 

time  the  paper  was  executed,  he  was  possessed  of  a  rational 
mind,  capable  of  un«lerstanding  his  relation  to  the  family,  and 
of  determining  the  objects  of  his  bounty  and  the  manner  in 
which  he  should  dispose  of  his  propertj'  between  his  children. 

The  will  was  written  by  his  attorney  and  wholly  dictated  by 
the  testator.  He  knew  its  contents,  and  when  read  to  him  sub- 
scribed his  name  thereto,  and  it  was  then  attested  as  required  by 
the  statute.  The  will  was  executed  in  August  of  the  year  1886, 
and  was  substituted  for  a  will  written  and  signed  in  the  year 
1880. 

The  only  difference  in  the  two  papers  consists  in  changing  the 
provisions  of  the  first  will,  by  which  the  fee  was  given  to  his 
children,  into  a  life  estate,  remainder  to  their  children,  except 
as  to  his  son  James,  his  portion  by  the  first  will  having  been 
^iven  in  trust  to  his  sister,  Mrs.  Long. 

By  the  provisions  of  the  paper  in  controversy  James  is  given  a 
life  estate,  remainder  to  his  children,  withoutpower  on  the  part 
of  James  to  alien  or  encumber  it  during  his  life.  The  will  that 
was  canceled  the  testator  had  in  his  possession  until  the  last 
paper  was  executed,  and  he  lived  four  years  after  the  last  paper 
was  signed,  and,  although  the  devisees  and  one  or  more-  wit- 
nesses pruve  the  declarations  of  the  testator,  that  he  intended  to* 
•change  it  because  it  was  unequal  or  failed  to  carry  out  his 
wishes,  no  altcu'ation  was  ever  made,  and  if  such  had  been  his 
real  purpose  the  attorney  who  wrote  his  will  lived  in  the  same 
city  and  was  accessible'  to  him  at  almost  any  time,  yet  he  kept 
the  paper  in  his  own  custody,  and  when  solicited  by  a  disinter- 
ested party  to  give  to  Mrs.  Long  her  interest  in  fee,  his  reply  was 
that  he  had  given  it  to  her  as  long  as  she  lived,  and  that  was  as 
long  as  he  wanted  her  to  have  it.  and  to  another  witness  who 
liad  spoken  to  him  about  the  division  he  had  made  of  his  land, 
'*that  if  Ills  children  were  not  satisfied  with  what  they  got  they 
•could  just  let  it  alone  and  let  some  one  else  have  it." 

When  the  first  will  was  executed  his  daughter,  Mrs.  Long,  was 
unmarried,  and  having  been  married  for  several  years  and  with- 
out children,  he  seems  to  have  restricted  her  interest,  as  he  liad 
that  ot  his  other  children,  to  an  estate  for  life.  In  this  there  is 
nothing  irrational  or  unreasonable,  and  to  destroy  this  paper  be- 
tjause  the  division  was  unequal,  aiid,  upon  testimony  as  to  the 
TJtatements  of  the  testator,  that  he  intended  to  alter  its  provis- 
ions, would  be  to  reform  or  cancel  every  will  that  failed  to  pro- 
•duee  exact  equality  between  children,  and  upon  proof  of  state- 
ments made  by  the'  devisor,  by  reason  of  the  importunities  of 
those  in  interest,  who,  from  their  ideas  of  what  was  Just  and 
right,  had  concluded  that  their  testator  had  failed  to  equalize 
them  when  distributing  his  bounty. 

There  is  no  testimony  conducing ^to  show  a  want  of  mental 
capacity  when  this  paper  was  prepared  by  the  draftsman  and 
signed  by  the  testator.  That  he  became  infected  by  disease  after 
this,  and  was  nursed  and  cared  for  by  an  affectionate  and  kind 
'daughter,  who.^e  services  were  of  more  value  than  the  devise 
made  tx)  her,  affords  no  reason  for  setting  aside  his  will,  and 
when  there  can  be  no  doubt  that  the  manner  he  has  disposed  of 
^is  property  was  the  offspring  of  his  own  mind. 

It  is  argued,  however,  that  the  first  will  was  cancelled  because 
sTames  Herbert  did  not  want  his  sister  to  act  as  his  trustee,  and 
that  James  importuned  the  old  man  to  so  fix  the  devise  to  him 
as  that  some  one  of  the  devisees  could  not  make  out  of  the  estate 
■devised  to  James  a  debt  that  James  was  owing. 

It  IS  plain  that   the  purpose  of  the  devisor  was   to  secure  the 
estate  devised  to  his  grandchildren   by  giving  them  a  remainder 
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interest,  and  the  fact  that  James  may  have  solicited  his  fathei^ 
to  make  his  will  or  so  alter  it  as  to  keep  the  estate  in  the  family 
of  the  son  is  not  the  exercise  of  an   undue  influence  unless  there, 
is  something  else  showing  that  one  mind  controlled  and  subor- 
dinated the  other,  so  much  so  as  to  cause  the  will  to  be  executed 
contrary   to   the   wishes  of  the   testator.     The  provision  itself  is. 
rational  and  made  when  James  was  not  present  and  Just  such  a. 
provision   as   should    have   been   made,  where  it  clearly  appears 
the  purpose  of  the   testator  was   to  make   his  grandchildren  the 
recipients   of   his   bounty   as   well   as    his  children.     There  Is  na. 
evidence  of  the   want   of   capacity   to   make    this   paper,  or   the 
existence  of  an  undue  influence  operating  on  the  mind  of  the  tes^. 
tator  when  he  signed  it. 

The  jury  was  told  in  instruction  No.  4  that  if  one  has  capacity 
to  make  a  will  he  may  dispose  of  his  estate  as  he  sees  proper* 
but  an  equal  or  unequal  disposition  of  it  is  a  circumstance  in 
common  with  other  circumstances  to  be  considered  bj'  the  jury 
in  determining  testimentary  capacity.  Such  an  instruction  has 
been  held  misleading  in  more  than  one  inslance  by  this  court, 
as  it  singles  out  the  fact  of  inequality  in  the  devise  made  as  a 
circumstance  the  jury  must  consider,  and  makes  it  more  prom- 
inent than  any  other  fact  or  circumstance  in  the  case  bearing  on 
the  question  of  mental  capacity.  A  jury  with  this  circumstance 
against  mental  capacity,  and  the  kind  and  considerate  care  of 
the  daughter  atfected  by  it  on  the  one  side,  and  the  propounders. 
who  have  recieived  a  fittle  mgre  of  the  estate  in  value  on  the 
other,  will  not  long  hesitate  in  making  for  the  testator  such  a 
will  as  in  their  judgment  produces  equality  between  those  en- 
titled to  the  bounty.  This  has  been  done  in  this  case  by  disre- 
garding the  wishes  of  the  testator,  and  the  rendition  of  verdict 
under  whicli  his  property  passes  by  operation  of  law. 

The  case  of  Zimlich  v.  Zimlich,  90  Kv.,  697;  Stoke's  ex'or  v. 
Shipblll,  13  Bush,  180;  Broaddus'  Ex'ors  v.  Broaddus'  Heirs,  10. 
Bush,  299,  determined  the  law  in  instruction  No.  4,  and  in  this 
case,  as  there  was  an  absence  of  any  other  testimony,  it  was  in 
effect  saying  to  the  jury,  if  there  was  inequality  in  the  distribu- 
tion of  the  property  you  must  find  against  the  will. 

It  follows  the  judgment  below  must  be  reversed,  with  direc- 
tions to  grant  a  new  trial  and  for  proceedings  consistent  with, 
this  opinion. 


SLAUGHTER  <fe  McCULLOCK  v.  KARN. 

(Filed  November  2,  1893— Not  to  be  reported.) 

RiRht  of  homestead  io  several  adjoining  tracts  of  land— One  who  lives, 
with  his  family  on  his  lot,  ooDtaininf;;  six  acres,  which  is  not  adjacent  to 
his  farm  of  sixty-four  acres,  but  which  is  oonneoted  with  the  farm  by  a  pass^ 
way  200  yards  in  leuf^th.  is  entitled  to  claim  both  the  six  acre  lot  and  the^ 
sixty-four  acre  farm  as  his  homestead,  provided  the  two  are  worth  less  than 
$1,000,  and  have  both  been  claimed  and  used  by  the  owner  as  one  farm.  Tha. 
two  pieces  of  property  can  not  be  cousidered  as  two  separate  tracts  of  lan<i 
io  such  case. 

Wier,  Weir  &  Walker  for  appellants. 

Karn  A  Hayes  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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The  appellee  in  this  case  owned  a  tract  of  land  containing  84 
acres,  upon  which  he  lived,  and  upon  which  an  execution  in 
favor  of  the  appellant  had  been  levied,  and  this  land  was  valued 
at  a  sum  sufficient  to  give  the  debtor  the  whole  tract  as  a  home- 
stead. The  appellee,  his  residence  being  in  a  delapidated  con- 
dition, exchanged  with  one  Boone  20  acres  of  the  84-acre  tract 
for  a  lot  of  6  acres  of  land,  on  which  there  was  a  house,  and 
'moved  into  it.  This  house  was  not  directly  connected  with  the 
balance  of  the  84-aore  tract,  but  a  passway  was  given  the  appel- 
lee for  the  distance  of  200  yards  that  did  connect  the  house  he 
lived  in  with  the  balance  of  the  tract,  and  the  appellee  used  both 
as  one  farm.  The  question  presented  by  the  appeal  is,  can  the 
appellee  have  a  homestead  in  the  several  tracts  of  land? 

This  must  depend  altogether  on  what  constitutes  several  or  sep- 

'arate  tracts.  One  may  own  land  divided  by  a  public  way  and  may 
liave  separate  deeds  for  each  parcel,  but  when  using  both  as  one 
tract  with  only  a  highway  intervening  he  is  entitled  to  a  home- 
stead of  the  value  of  $1,000,  and  if  he  fails  to  get  that  much  on 
the  one  side  of  the  road,  the  deficit  is  made  up  on  the  other  upon 
t;he  idea  that  it  is  all  one  tract.     (Travis  v.  Lucas,  14  Bush,  395.) 

In  this  case  is  the  proximity  of  the  64  acres  to  the  house  and 

lot  such  as  would  Justify'  the  conclusion  that  it  is  one  tract,  and 

is  it  one   tract  in   contemplation   of  law?    It  all  belongs  to  the 

appellee,  and  is  directly  connected  by  a  passwav  not  exceeding 

190  yards  in  length  and  is  used  as  one  tract,  and,  therefore,  the 

-appellee  is  entitled  to  the  homestead  in  this  tract,  consisting  of 

the  lot  and   the  64  acres.     There  is  a  plain  distinction  between 

this  case  and  one  where  the  distance  is  such,  the  one  tract  from 

the  other,  as  would  make  the  two  separate  tracts,  and  in  this 

-^ase  the  two  should  be  regarded  as  one  and  homestead  allotted. 

This  the  chancellor  has  done  by  giving  to  the  appellee  the  lot 

upon  which  the  house  stands,  valued  at  $350,  and  then  gives  him 

^$650,  to   be   paid   out  of   the   proceeds   of   the  64  acres.     This  is 

equitable,  and  if  the  creditors  are  willing  to  give  more  for  the 

'84  acres  it  must  go  subject  to  the  homestead  lien. 

Judgment  affirmed  on  original  and  cross-appeal. 


CAPERTON,  &c.  V.  HUMPICK. 

(Filed  November  2,  1893.) 

Implied  dedioatioD  of  streets— Aoceptanoe  and  eojoyuient  of  ImprovemeDt 
made  by  the  publlo— In  1869  the  owners  of  a  certain  boundary  (if  land  near 
Xjouisville,  by  deeds  of  partition,  divided  it  between  themselves  and  made  a 
plat  of  the  tract  so  divided,  wherein  appeared  various  streets,  among  others 
Breckinridge;  but  the  deeds  provided  that  as  between  the  partitioners  and 
tiie  public  the  descriptions  of  streets  as  set  out  therein  and  in  the  plat  should 
not  be  considered  a  dedication  of  the  land  for  a  public  street,  but  that  each 
ot  the  partitioners  should  be  entitled  to  the  use  of  such  streets.  The  city  of 
liouisville  now  extends  beyond  such  tract  and  the  partitioners  have  sold 
many  lots  abutting  on  such  streets.  Breckinridge  street 'has  been  improved 
by  the  city  at  great  expense  and  the  partitioners  have  availed  themselves  of 
the  benefits  of  such  improvements.  Held— That  notwithstanding  thedec]ara> 
tlon  in  the  deeds  of  partition,  a  subsequent  dedication  of  Breckinridge  street 
must  be  implied  from  all  the  conduct  of  the  owners  of  the  abutting  property. 
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Humphrey  &  Davie  for  appellants. 
Lane  &  Burnett  for  appellee. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellee,  Humpick,  a  contractor,  brought  this  action  to  en- 
force a  lien  on  certain  land  to  pay  foi  improvement  of  what  is 
called  Breckinridge  street,  between  Underbill  and  Vine  streets, 
done  by  him  under  an  ordinance  of  the  general  council  of  Louis- 
ville. The  land  assessed  to  pay  for  the  improvement  and  upon 
which  the  lien  is  claimed  is  composed  of  quarter  squares  be- 
tween Breckinridge  and  Caldwell  and  Dupuy  streets,  situated 
north,  and  between  it  and  Lampton  and  Vine  streets  south. 
And  the  only  issue  that  seems  to  be  involved,  or  that  counsel 
argue,  is  whether  that  part  of  Breckinridge  so  improved  is  a 
public  street. 

It  appears  that  James  Outhrie  owned  and  devised  a  body  of 
land,  within  boundary  of  which  are  the  improvement  and  also 
quartei'-SQuares,  to  his  daughters,  Ann  A.  Caldwell,  Sarah  J. 
dmith  ana  Mary  £.  Caperton. 

It  further  appears  that  December  30,  1869,  the  three  devisees, 
their  husbands  uniting,  divided  the  land  and  executed  deeds  of 
partition.  The  various  parcels  allotted  and  conveyed  to  each 
partitioner  were  described  and  bounded  in  the  deeds  by  streets 
and  alleys,  all  those  streets  mentioned,  including  Breckinridge, 
being  designated  by  name,  as  were  other  parallel  streets  north 
and  south  of  Breckinridge,  as  well  as  streets  that  intersected  it. 

There  was  also  made  and  recorded  with  the  deeds  a  map  of  the 
entire  tract  devised,  called  and  recognized  in  each  deed  as 
*' Guthrie's  Southeastern  Enlargement  to  the  City  of  Louisville." 
Upon  that  map  is  shown  not  only  the  relative  position  of  the 
various  streets,  alleys  and  squares  within  the  boundary  of  the 
original  tract,  but  ea^h  block  or  square  appears  to  have  been 
subdivided  into  lots  that  are  numbered.  We,  therefore,  think 
the  intention  to  dedicate  Breckinridge,  as  well  as  all  the  other 
streets  referred  to,  for  use  of  the  public  would  be  manifest  but 
for  the  following  clause  contained  in  each  deed:  '*But  it  is  dis- 
tinctly understood  and  agreed  between  the  parties  to  these  deeds 
that  the  calls  and  descriptions  of  streets  and  alleys  herein  con- 
tained, so  far  as  such  streets  and  alleys  have  not  been  heretofore 
opened  and  established,  shall  not  be  construed  as  between  the 
parties  hereto  of  the  one  part  and  the  city  or  the  public  of  the 
other  part  to  be  a  dedication  of  such  streets  and  alleys  so  not 
heretofore  opened  or  established.  But  said  property  is  now  laid 
off  bj'  squares  and  blocks,  bounded  by  said  so-called  streets  and 
alleys  as  shown  in  the  plat  herew^ith  recorded  and  as  herein 
called  for,  for  the  convenience  and  of  fair  and  equal  divisions  in 
anticipation  of  the  extension  of  the  city  to  the  lands  herein  de- 
scribed, and  as  between  the  parties  they  shall  be  severally  en- 
titled to  use  the  said  spaces  called  streets  and  alleys  as  out- 
lets and  easements  in  the  proper  use  and  enjoyment  of  their 
several  parcels." 

Although  the  streets  within  boundary  of  the  original  tract 
that  had,  previous  to  the  partition,  been  operated  and  estab- 
lished were  not  designated  in  the  deeds,  we  will  assume  that 
Breckinridge  street  was  not  one  of  them.  But  the  division  was 
made  and  partition  deeds  executed  in  evident  anticipation  that 
all  the  streets  and  alleys  would  in  time  become  subject  to  the 
use  of  the  public;  and,  besides,  it  was  jmaniteslty  understood  by 
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the  partitioners  that  a  sale  and  conveyance  by  any  one  of  them 
of  a  lot  or  parcel  of  the  land  would  give  to  the  vendee,  and,  as  a 
necessary  consequence,  to  the  public,  use  of  the  street  or  alley 

upon  which  such  lot  or  parcel  mipht  abut. 

The  improvement  of  Breckinridp:e  street,  for  which  x>laintifl  in 
this  case  seeks  payment,  was  made  more  than  twenty  yeara 
after  execution  of  the  deed  of  partition;  and  in  the  meantime 
tlie  city  had  extended  to  and  even  beyond  the  original  tract; 
each  one  of  the  partitioners  had  sold  and  transferred  title  and 
possession  of  many  lots  witliin  boundary  thereof;  cisterns  and 
wells  had  been  made  at  expense  of  the  city  in  streets  even 
further  out  than  where  the  improvenuiit  in  question  was  made; 
and  a  bridge  over  south  Beargrass,  where  Breckinridge  street 
crosses  it,  had  been  erected  at  a  cost  of  $40,000  to  the  city, 
whereby  a  convenient  outlet  from  lots,  not  before  existing,  was 
afforded,  benefit  of  which  appellants  have  for  several  years  en- 
joyed. 

tt  is,  however,  argued  by  counsel  that,  inasmuch  as  during  the 
progress  of  the  improvement  appellee  was  notified  l»y  .appellanta 
they  would  not  pay  or  contribute  to  pay  therefor,  he  is  not  now 
entitled  to  any  compensation.  But  no  objection  was  made  to 
construction  of  the  bridge  and  approaches  to  it,  nor  does  it 
appear  that  appellants  have  declined  to  use  either  it  or  the  im- 
provement of  Breckinridge  street,  full  benefit  and  enjoyment  of 
both  which  they  and  their  vendees  have  and  will  continue  to 
have.  If  Breckinrfdge  was  ViOt  at  the  time  a  public  street,  then 
the  contractor  who  built  the  bridge,  as  well  as  appellee  who 
made  the  improvement,  were  simply  trespasseis  and  appellants 
might  have,  by  legal  proceedings,  stopped  construction  of  both, 
and  it  seems  to  us  good  faith  recjuired  them  to  do  so,  if  they 
did  not  intend  to  abide  by  and  avail  themselves  of  the  benefit 
thereof,  and  thus  impliedly  dedicate  the  street  if  not  directly. 

In  our  opinion  the  facts  and  circumstances  of  this  case  are 
such  as  to  imply  a  dedication  of  Breo#iinridge,  between  Under- 
bill and  Vine  streets,  and  to  impose  upon  appellants  the  duty  of 
paying  for  the  improvement. 

Judgment  affirmed. 


WILLIAMS'  EX'OR,  &c.  v.  WILLIAMS,  &c, 

(Filed  November  4,  1898— Not  to  be  reported.) 

Testamentary  capacity— Verdict  not  authorized  by  evidence— The  evidence 
in  thin  case  clearly  shows  that  the  testator  was  of  sound  and  disposing  mind 
at  the  time  he  executed  his  will,  and  the  verdict  setting  aside  the  will  on 
the  ground  that  the  testator  was  controlled  by  ''religious  insanity,"  is  so 
contrary  to  the  evidence  as  to  indicate  passion  or  prejudice  on  the  part  of 
the  jury ;  it  must  be  set  aside. 

The  fact  that  the  testator  read  the  Bible  and  a  religious  paper  very  fre* 
quently,  and  that  be  read  the  Bible  aloud,  and  that  he  prayed  much  at  night, 
before  making  his  will,  and  claimed  to  have  seen  lights  typifying  the  differ- 
ent  churches,  and  that  he  talked  of  religion  in  a  loud  and  excited  manner, 
etc.,  does  not  indicate  or  establish  religious  insanity. 

J.  H.  Dorman,  Humphrey  &  Davie,  T.  J.  Hardin  and  Strother 
&  Gordon  for  appellants. 

Wm.  Lindsay  and  Lindsay  &  Botts  for  appellees. 

Appeal  from  Owen  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Bennett. 

In  May,  1881,  Joseph  Williams  made  his  will  deviling  the  bulk 
of  liis  property  to  the  Baptist  Church.  He  died  in  March,  1887, 
and  his  will  was  dul^^  admitted  to  record  in  Owen  county.  The 
appellees,  who  are  his  next  of  kin,  appealed  the  case  to  the  Owen 
Circuit  Court  and  contested  upon  the  ground  the  religious  in- 
sanity of  testator  existed  to  the  extent  that  he  was  rendered 
incompetent  to  make  it.  and  also  upon  the  ground  of  undue  in- 
fliuenee.  The  latter  ground  has  been  abandoned,  leaving  the 
question  of  insanity  alone  in  issue.  The  case  was  tried  in  the 
lower  court  and  appealed  to  this  court,  and  this  court  reversed 
it  for  errors  of  law  and  sent  it  back  for  a  new  trial,  which  wa& 
had,  and  resulted  in  finding  against  the  will. 

The  case  is  again  here  for  review.  The  sole  question  for  decis- 
ion is,  was  Joseph  F.  Williams,  at  the  time  he  made  the  will, 
incompetent  to  make  it  because  of  religious  insanity?  We  will,  in 
as  short  a  way  as  practicable,  give  a  full  synopsis  of  the  contes- 
tants' evidence  upon  that  subject:  It  is  that  Joseph  F.  Williams 
was  insane  in  1859  about  religion,  and  was  sent  to  the  insane 
asylum  in  the  same  year  and  remained  there  under  treatment 
about  seven  months,  when  he  was  discharged  as  "recovered;'' 
that  be  then  returned  home  and  pursued  his  ordinary  occupation 
of  farming,  which  he  did  well  and  successfully;  that  he  read  the 
Bible  and'Western  Recorder  a  great  deal  and  almost  exclusively; 
that  he  was  in  pood  health,  social  and  a  good  conversationalist, 
and  most  persons  took  an  interest  in  hearing  him  talk;  that  he  . 
took  care  of  his  old  mother  and  kept  her  comfortably  as  long  as 
he  lived  and  at  no  expense  to  lierself  whatever;  and  the  money 
she  received  from  her  husband's  estate  by  his  management  was 
never  used,  he  supporting  and  caring  for  her  out  of  his  own 
means;  that  he  was  the  statutory  guardian  for  two  of  his. 
nephews  for  four  and  eight  years  and  managed  their  estate  well, 
and  also  kept  and  cared  for  them;  that  he  adopted  an  orphan 
girl  and  took  good  care  of  her  and  was  greatly  disturbed  when 
she  ran  away  from  him;  that  he  was  on  several  official  bonds  as 
the  surety  of  his  brother;  bought  and  sold  propertv.  and  by  pru- 
dence and  judgment  amassed  a  fortune  of  about  $25, (XX),  and  he 
owned  on  his  return  from  the  asylum  and  in  1859  only  about  $60(); 
that  he  was  drafted  during  the  war  twice,  the  first  time  paying 
commutation  money,  the  second  time  hiring  a  substitute  for  a 
discharge. 

The  piincipal  circumstances  relied  on  to  establish  religious  in- 
sanity are: 

First.  That  Joseph  F.  Williams  was  a  great  reader  of  the  Bible^ 
and  the  Western  Recorder. 

It  is  sufficient  to  say   that   if    that   fact   alone    tends   to   prove- 
religious  insanity  there  are  niany   persons,  especially  the  farm- 
ing class,  that  are  not  above  the  suspicion  of  insanity  upon  the- 
subject  of  religion. 

Second.  That  he  often  read  tl:e  Bible  aloud. 

Well,  we  suppose  that  was  a  matter  of  taste  and  not  an  evi-. 
denoe  of  insanity. 

Third.  That  before  he  made  his  will  he  prayed  much  at  night 
on  the  farm,  and  at  last  he  professed  to  have  seen  three  lights 
—a  large  light,  a  smaller  light  and  a  still  smaller  light,  and  that 
God  said  that  the  laige  light  was  the  Baptist  Church,  the  sec-^ 
ond  in  size  the  Christian  Church  and  the  third  was  the  Methodist 
Church. 

Now  these  facts,  in  the  light  of  other  evidence,  must   be  con-. 
sidered  as  the  evidence  of  only   a   strong   figure   of  speech,  de-^ 
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signed  to  represent  the  superiority  of  the  Baptist  Church.  It  is 
not  the  first  time  that  snob  expressions  have  been  used  to  indi- 
cate the  power  of  God  in  a  strong  and  vivid  manner.  The  Apostle 
Paul,  the  Christian  lawyer,  philosopher,"  statesman  and  soldier, 
said  that  his  conversion  was  caused  by  a  voice  In  the  heavens 
saying:  "Saul,  Saul!  why  persecutest  thou  me?"  And  many 
things  were  revealed  to  St.  John  on  the  Isle  of  Patmos.  It  is 
not  uncommon  to  hear  men  of  strong  and  undoubted  Intellects 
speak  of  their  conversion  in  strong  and  vivid  terms,  and  believe 
tnat  God  was  present  aiding  them  in  their  efforts. 

Fourth.  That  he  talked  of  religion  in  a  loud  and  excited  man- 
tier  at  times. 

Well,  it  is  believed  that  such  talk  grew  out  of  the  heat  of  (ils- 
cussion,  for  the  witnesses  all  state  that  he  usually  talked  in  a 
quiet  and  orderly  manner  upon  that  subject. 

Fifth.  It  is  said  that  he  sometimes  had  a  wild  and  excited 
look. 

But  wn  think  that,  from  the  circumstances  of  this  case,  Ihat 
matter  proves  nothing. 

Sixth.   That  he  los  tmuch  sleep. 

Well,  the  evidence  is  that  he  was  in  perfect  health.  Therefore, 
how  could  that  fact  be  evidence  of  insanity. 

SeventI).  That  he  rebuked  liis  l)rother  for  not  having  enough 
confidence  in  his  mother  not  ro  reciuire  a  receii)t  for  money  tiiat 
he  paid  her. 

We  think  this  fact  showed  an  affectionate  hejirt  but  not  in- 
sanity. 

Now  it  is  strange  that  the  family,  some  of  whom  testified  to 
the  foregoing  facts,  would  see  Mr.  Williams  pay  out  money  to  be 
released  from  the  draft  and  not  sugg<*st  that  he  was  insane;  that 
thev  would  give  him  on  otilcial  l)onds;  tiiat  they  would  join  him 
in  business  transactions  and  allosv  him  to  look  after  their  own 
inter(»st,  and  it  would  never  occur  to  tln^m  that  he  was  a  mono- 
maniac until  he  put  his  property  out  of  their  reach. 

The  a^)pellant\s  witnesses,  consisting  of  lawyers,  bankers, 
merchants,  cnurcli  memb(»rs  of  the  different  denominations  and 
farmej's,  who  had  known  Josfj)!]  F.  Williams  intimately  for 
years,  and  who  had  seen  him  at  church  meetings  and  revivals 
and  in  the  lodges,  tc^sitfy  that  he  was  perfectly  rational  upon 
the  sn))ject  of  reliii;ion  and  upon  all  other  subjects;  that  he  had 
l^orfect  iK'alth,  slept  well  and  was  a  line  business  man  and  man- 
aged liis  business  att'airs  successfully. 

We  think  that  the  evidence  establishes  so  conclusively  that 
Jospjih  Williams  ^^ as  of  sound  and  disposing  mind  at  the  time 
he  made  his  will,  that  tlie  verdict  of  the  jury  was  the  result  of 
l)assion  and  prejudi<'e. 

Th(?  judgment  is  reversed  and  remanded  for  a  new  trial. 


EDDY'S  E'XOR  v.  NOKTHl'P,  &c. 

(Filed  October  5,  181):]— Not  to  be  reported.) 

1.  Awards— When  bindingr— An  award  deterinininp:  the  matters  submitted 
foj  arhiirrttion  is  conclusive  and  bindlnj?  on  the  parties,  although  the  arbi- 
trators, after  making  such  award,  returned  au  additional  or  supplemental 
award  relative  to  distinct  and  independent  matters  that  had  not  even  been 
submitted  to  them.  The  first  award  beinjj  within  the  scope  of  the  authority 
of  the  arbitrators  was  conclusive  on  the  parties  and  its  validity  was  not  Im- 
paired by  the  supplemental  award,  which  was  null  and  void. 

2.  Same— Accounts— Estoppel— When  the  parties  to  an  account  in  1879  sub- 
mitted one  side  of  it  to  arbitrators  for  settlement,  and  treated  the  other  side 
of  it  as  settled  and  not  In  dispute,  one  of  such  parties  will  not  be  permitted 
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In  1890,  after  the  death  of  the  other  party,  to  disoredit  the  part  of  the  ao- 
5)onnt  so  agreed  upon  and  assail  it  as  incorrect. 

8.  Contracts—Usury— The  owners  of  standing  trees  made  a  contract  with 
-a  sawmill  firm  by  which  the  latter  was  to  make  advances  on  the  trees  and 
have  a  certain  interest  in  them.  After  certain  advancements  were  made 
another  contract  was  entered  into  between  the  parties  by  which,  among 
other  thinfrs,  the  sawmill  firm  surrendered  and  reoonveyed  its  interest  in  the 
trees,  and  the  owners  of  ttie  trees  agreed  to  pay  said  firm  the  amount  there- 
tofore advanced,  with  10  per  cent,  interest  thereon,  and  further  agreed  to 
pay  10  per  cent,  interest  on  sums  thereafter  to  be  advanced  under  the  second 
tjontract.  Held— The  agreement  to  pay  10  per  cent,  interest  on  prior  ad- 
vancement was  a  part  of  the  consideration  for  the  reconveyauce  of  the  trees, 
and  was  not  a  borrowing  of  money  at  usurious  rates  or  an  agreement  to  pay 
usurious  interest:  but  the  agreement  to  pay  10  per  cent,  on  sums  thereafter 
■advanced  was  usurious. 

Humphrey  <&  Davie  and  John  F.  Hager  lor  appellant. 

Wm.  Lintlsay  and  Edward  \V.  Hines  for  appellees. 

Appeal  from  Body  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Northup  &  Goble,  having  purchaned   a  large  number  of  timber 

tree.s  on  Blain  Fork  of   Big  Sandy   River,  and  needing  means  to 

have  them  cut  into  sawlogs  and   floated   to  market,  in  January, 

1876,  entered  into  a  contract  of  partnership   with   Hall  <fe  Eddy, 

owners  of  a  sawmill   in   Jjouisville,  by  whicli  tlie   latter  were  to 

advance  money  and  merchandise,  and  to  receive  and   pay  for  at 

market  prices  all  the  sawlogs  cut  and  rafted  to  JjOuisville.     The 

net  profit  made  on  the  logs,  after  re-payment  of  amount  advanced 

by  Hall  &  P]ddy,  to  be  equally    divided    between    the    two  firms. 

Under  that  contract  advances  were  made,  and  a  large  number  of 

logs  cut  and  delivered.     But  May   8,  1877,  another  contract  was 

made  bv  which  the  interest  of  Hall  <fc  Eddv   in   tlie   timber  ven- 

tures  was  transferred  to  Nortliui)  &  Goble,  who  were  to  pay  back 

amount  of  cash    and    merchandise    alrtady  advanced,  "together 

with  interest  thereon  at  the  rate  of  li)  per  cent,  per  annum.'' 
It  was  furtlier  agreed  that  Hall  &  Eddy  were  to  take  two  indi- 
cated fleets  of  logs  at  prices  fixed;  to  advance  three  eents  per 
lineal  foot  for  logs  thereafter  deliv(»reri  and  also  $r)(M)  for  each 
month  of  "work  in  force"  in  getting  tiie  residue  of  timlier  out  of 
said  creek,  and  for  use  of  that  money  Northup  and  Goble  were 
to  pay  interest  at  the  rate  ot  ten  ])er  cent,  i^er  annum. 

The  latter  flim  continued  to  deliver  logs  under  that  contract, 
and  the  former  to  make  advances  of  money  until  a  sliort  time 
prior  to  April  24,  1879,  when  a  controversy  arising  respecting 
measurement  and  price  to  be  paid  for  logs' delivered,  and  to  be 
delivered  they  agree»d  to  refer  tiie  matters  in  dispute  to  arbi- 
trators. The"  particular  subjects  of  arbitration  are  thus  stated 
in  the  written  agreement:  "The  said  ari)itrators  are  to  measure 
and  set  price  on  Mie  afor^»saKi  timber  fleeted  in  t!i(^  Ohio  river; 
also  any  of  said  Blain  timber  that  may  hereafter  come  out,  and 
take  such  proof  as  they  may  desire  for  tlie  purpose  of  fixing  the 
value  of  all  timber  heretofore  delivered;  in  fact  make  a  full  and 
final  settlement  as  to  size  and  prices  between  all  of  the  above 
parties." 

July  18,  1881,  the  arbitrators  made  an  award,  a  copy  of  which 
was  delivered  to  the  respective  parties.  By  that  award  the 
number  feet  of  logs   delivered    by   Northup  &   Goble   to   Hall  & 
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Eddy  during  the  years  1877,  1878,  1879,  and  also  prioes  ta  be  paid 
therefor,  were  ascertained  and  determined. 

But  September  26,  1881,  the  arbitrators  made  or  attempted  to 
make  an  additional  award  in  whioh  they  found  the  whole  amount 
of  money  and  merchandise  advanced,  and,  by  deducting  there- 
from the  value  of  logs  as  previously  ascertained  and  fixed  by 
them,  to  determine  and  setttle  a  balance  in  favor  of  Hall  &  Eddy 

of  $6,947.08  against  Northup  &  Goble. 

This  action  was  brought  August  15,  1882,  by  Hall  &  Eddy  to 
recover  amount  of  that  assumed  balance  and  judgment  was  ren- 
dered therefor.  But  that  judgment  was  reversed  by  this  court, 
and  upon  return  of  the  case  amended  pleadings  having  been  filed 
an  additional  evidence  offered,  the  judgment  now  appealed  from 
was  rendered  in  favor  of  Nortiiup  &  Goble  lor  $1,000  and  interest 
from  May  3,  1883. 

The  first  of  two  main  questions  presented  is  whether  the  award 
of  July,  1881,  as  well  as  the  attempted  one  of  September,  1881, 
should  be,  as  seems  to  have  been  done,  by  the  lower  court,  en- 
tirely disregarded  and  held  for  naught. 

The  first  award  was  clearly  within  the  scope  of  authority 
given  to  the  arbitrators  in  terms  and  substance  of  the  written 
agreement  of  the  parties,  and  if  there  had  been  no  further  act 
on  part  of  the  arbitrators  would  unquestionably  have  been  con- 
clusive and  binding  on  the  parties  as  to  the  quantity  of  timber 
delivered  and  value  thereof.  And  such  being  the  case  we  do  not 
see  how  it  was  or  could  be  impaired  by  a  subsqeuent  attempt  of 
the  arbitrators  to  make  an  award  relative  to  a  distinct  and  inde- 
pendent subject  not  even  submitted  to  them.  For  if  their  action 
in  September  was  without  authority  and  consequently  null  and 
void,  as  seems  to  be  conceded,  manifestly  it  did  not  have  the 
effect  to  release  the  parties  from  obligation  to  abide  by  and  per- 
form the  award  of  July,  that  the  arbitrators  had  authority  to 
make  and  did  regularly  and  duly  make  and  complete.  It  is  not 
only  entirely  reasonable  but  well  settled  by  this  court  and  other 
authority  that  if  the  portion  of  an  award  which  exceeds  the  sub- 
mission can  be  separated  from  the  rest  without  affecting  the 
merits  of  the  award,  it  may  be  rejeced  as  nurplusage  and  the 
rest  will  stand.  And  that  being  so,  obviously  a  second  award 
or  attempted  award  relative  to  a  new  and  different  subject, 
should  not  affect  the  first  one,  complete  in  itself,  and  made  in  ac- 
cordance with  terms  of  agreement  made  by  the  parties. 

It  is  true  in  the  formei  opinion  this  court  held  that  the  award 
should  have  been  disregarded  by  the  lower  court  because  the 
arbitrators  did  not  conlQne  themsleves  to  subjects  submitted  for 
thi'ir  determination.  But  the  award  referred  to  was  that  of  Sep- 
tember, upon  which  the  action  was  originally  brought  and  in 
pursuance  of  which  judgment  was  given  for  plaintiff  in  the  ac- 
tion;  the  one  of  July  not  being  referred  to  or  considered  in  the 
opinion  then  delivered. 

It  seems  to  us  in  determining  rights  of  parties  in  this  case  the 
lower  court  ought  to  have  assumed  -the  award  of  July,  1881,  as  a 
conclusive  and  final  determination  of  the  amount  ot  timber  de- 
livered and  value  thereof,  and  rejected  any  additional  pleading- 
or  evidence  in  derogation  of  that  award. 

As  to  the  amount  of  money  advanced  by  Hall  &  Eddy  there 
does  not  seem  to  be  much  controversy,  considering  the  large 
sum  claimed  and  numerous  items  composing  it.  And  as  the 
parties  deemed  it,  in  1879,  necessary  to  submit  to  arbitration 
only  the  questions  of  amount  of  timber  delivered  and  prices  to^ 
be  paid  therefor,  it  is  a  fair  and  just  inference  there  was  then  no 
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^Spute   between  them  as  to  amount  of  money  advanced  by  Hall 

^  Eddy*    And  if  there   was   no   ooutroversy   on   that  subject  in 

1879  it  was  too  late  in  1890,  date  of  the  judgment  now  appealed 

from,  when  both   Hall   and   Eddy  are   dead,  to  discredit  the  ao- 

^onnt  rendered  of  money  and  merchandise  advanced. 

The  second  main  question  is  whether,  under  the  contract  of 
May  8,  1877,  Hall  &  Eddy  are  entitled  to  interest  at  the  rate  of 
ten  per  cent  per  annum  upon  money  advanced  prior  to  that  time. 
It  seenis  to  us  the  court  erred  in  adjudgini;  that  a  usurious  trans- 
action, for  it  was  not  in  language  or  meaning  of  the  statute  a 
tson tract  or  assurance  for  the  loan  or  forbearance  of  money.  On 
the  contrary  the  agreement  to  pay  interest  on  the  money  and 
merchandise  already  advanced  at  a  greater  than  statutory  rate 
formed  part  of  the  contract  by  which  Hall  &  Eddy  sold  and 
transferred  their  interest  in  the  timber  venture  and  constituted 
part  of  the  consideration  for  that  sale  and  transfer.  And  this 
court  has,  in  many  cases,  upheld  such  transactions,  recognizing 
a  distinction  between  a  simple  loan  or  bearance  of  money  at  a 
^isuriouB  rate  of  interest,  ana  an  agreement  to  pay  more  than  the 
statutory  rate  in  consideration  of  sale  of  property.  There  is, 
however,  a  question  of  the  right  of  Hall  A  Eddy  to  ten  per  cent. 
en  the  mouthy  to  be  advanced  by  them  on  the  logs  thereafter  de- 
livered, also  stipulated  for  in  the  same  contract.  But  we  are 
inclined  to  the  opinion  that  as  the  money  had  not  been  nor 
might  be  advanced  on  account  of  logs  to  be  delivered  in  future, 
the  promise  to  pay  interest  in  excess  of  six  per  cent,  should  be 
treated  as  usurious. 

Whether  Nortliup  &  Goble  are  entitled  to  recover  as  counter- 
claim on  account  of  alleged  failure  of  Hull  &  Eddy  to  advance 
money  as  agreed  was  not  specially  referred  to  or  decided  in  the 
Judgment  of  the  lower  court,  and,  consequently,  we  need  not 
now  pass  on  the  question  further  than  to  determine  that  if  it  is 
made  to  satisfactorily  appear  there  was  such  failure,  there  should 
bo  a  recovery  on  the  counterclaim  for  amount  of  such  damages 
as  actually  and  directly  resulted. 

The  pleadings  in  this  case,  it  seems  to  us,  authorize  and  re- 
-quire  the  chancellor  to  treat  the  award  of  July,  1881,  valid  and 
binding  as  to  the  subjects  submitted  to  and  determined  by  the 
arbitrators,  and  at  the  same  time  to  consider  all  other  subjects 
^f  controversy  between  the  parties  and  make  final  a  settlement 
thereof  equitably  and  justly. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


SLOAN  V.  COMMONWEALTH. 
(Filed  November  2,  1893— Not  to  be  reported.) 

1.  One  assailed  Id  his  own  house  is  Dot  bound  to  retreat  Id  order  to  avail 
liimself  of  the  plea  of  self-defense. 

8.  Criminal  law— Appeals— In  criminal  cases  a  judgment  of  conviction 
win  be  reversed  only  for  errors  of  law  occurring  on  the  trial  prejudicial  to 
^he  substantial  rifrhts  of  the  accused. 

8.  Saroe-^ Verdict  authorized  by  evidence— The  evidence  was  sufficient  to 
aQlhorise  the  verdict  convicting  appellant  of  manslaughter  as  aider  and 
abettor. 

Stewart  A  Stewart  for  appellant. 
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« 
W.  J.  Hendrick  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

One  evening  Rice  and  Cunningham  went  to  the  house  of  th^ 
appellant  to  have  a  social  gauie  of  cards  with  the  appellant  and 
one  Droughan,  who  was  staying  with  the  appellant^  and  also  a 
Mrs.  SmitiK  who  was  staying  there,  and  with  whom  Drougban 
was  evidently  criminally  intimate. 

There  were  facts  before  the  jury  to  the  effect  that  Cunningham, 
during  the  evening,  was  writing  notes  to  Mrs.  Smith  and  hand- 
ing them  to  her  across  the  table,  and  that  she  was  responding^ 
that  a  short  time  before  the  difficulty  occurred  appellant  ana 
Drougban  went  out  of  the  house  together  and  remained  out  about 
ten  minutes;  that  they  returned,  and  Drougban  wrote  Cunning- 
ham's name  so  as  to  give  it  a  vulgar  sound  and  handed  it  to  Bice 
to  read,  and  Bice  said  that  was  an  insult  to  any  man,  and  some 
say  that  Rice  struck  Drougban,  but  be  says  be  did  not;  but  that 
Drougban  accused  him  of  striking  him  and  then  knocked  him 
down  and  shot  him  while  down,  and  then  be  turned  and  shot 
Cunningham,  who  was  in  bis  seat  and  resting  bis  bead  on  the 
table  and  was  taking  no  part  whatever  in  the  difficulty;  that 
the  appellant,  who  was  sitting  down  at  the  time  the  trouble 
commenced,  rushed  up  stairs  and  got  bis  gun  and  returned  im- 
mediately, with  the  gun  presented  at  Cunningham,  and  would 
have  siiot  him  but  was  prevented  by  Mrs.  Smith  and  Mrs.  Sloan ^ 
that  Cunningham  asked  him  nut  to  shoot  him,  as  be  was  already 
killed,  be  then  said  be  would  not  hurt  him  and  went  out  of  the^ 
house  with  Drougban,  threatening  to  kill  Rice;  that  be  mocked 
Mrs.  Cunningham,  the  mother,  who  bad  arrived  and  was  weep- 
ing; tbat  be  then  took  C-unningliams'  cap  and  he  (Drougban) 
and  Mrs.  Smith,  ran  away. 

Notwithstanding  the  evidence  for  the  appellant  the  jury  found 
him  guilty  of  the  crime  of  manslaughter,  and  fixed  his  confine- 
ment in  the  penitentiary  for  the  term  of  two  years. 

It  seems  to  us  tbat  the  jury  was  authorized  to  believe  that 
Drougban  became  olfend(»a  at  Cunninghams'  conduct  with  the 
woman,  and  was  determined  to  liave  a  row  with  him,  and  than 
the  appellant  was  to  stand  by  liim.  Besides,  it  is  so  well  settled 
that  this  court,  in  criminal  cases,  can  only  reverse  for  errors  of 
law  occurring  on  the  trial  that  are  prejudicial  to  the  susbtantial 
rights  of  the  accused  tbat  to  reargue  it  would  be  time  thrown 
away. 

The  instructions  given  were  clearly  correct  and  covered  the 
whole  case.  The  appellant  was  not  accused  of  doing  the  shoot- 
ing, but  only  aiding  and  al)etting.  The  evidence  as  to  the  dj^ing 
declaration  was  clearly  sufficient  to  admit  the  declaration. 

We  adhere  to  the  rule  that  one  assaulted  in  his  own  house  Is 
not  bound  to  retreat,  in  order  to  avail  himself  of  the  law  of  self* 
defense;  but  the  appellant  was  not  assailed  in  his  own  house; 
on  the  contrary  be  was  the  assailant. 

The  judgment  is  affirmed. 
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LACEY  V.  LACEY. 

(Filed  November  2,  1893.) 

1.  Bight  of  wife  to  nlimony  when  husband  obtains  a  divorce— A  wife  may 
be  allowed  alimony  if  entitWd  to  it,  although  the  divorce  is  obtained  by  her 
husband  in  an  acrion  instituted  by  him.  The  statute  allowing  alimony  to 
the  wife  was  intended  lO  apply  whenever  separation  occurs  without  the 
wife's  fault  and  embraces  cases  where  the  wife  is  entitled  to  a  divorce,  al- 
though the  husband  is  seeliiing  and  o>>tains  one. 

2.  Alimony— Pleading— Counterclaim— The  failure  of  the  wife  to  style  her 
answer  a  "counterclaim"  in  which  she  prays  for  alimony  does  not  iieprivo 
her  of  a  right  to  a  judgment  therefor,  especially  when  the  husband  by  his 
reply  joins  issue  on  the  matters  alleged  in  the  answer,  thereby  waiving  his 
right  to  make  such  objection  to  the  answer. 

3.  Same— Consolidation  of  actions— Even  if  the  allegations  of  the  wife's 
answer,  when  the  answer  was  not  styled  a  count ei claim,  would  not  entitle 
her  to  a  decree  for  alimony,  a  decree  granting  it  (^ouid  be  upheld,  since  it 
appears  that  after  institution  of  the  husband's  suit  for  divorce  the  wife 
brought  a  suit  for  alimony,  which  was  consolidated  with  the  husband's  suit. 
The  pleading  in  the  wife's  suit  thus  consolidated  authorized  the  rendition 
of  such  decree. 

4.  Alimony— Where  the  wife  is  aged  and  infirm  and  possessed  of  only  about 
1700,  and  the  husband  is  young  and  in  good  health  and  worth  8'^,&C0  or  $3,000, 
an  allowance  of  $1,000  alimony  is  reasonable. 

Thomas  H.  Hines,  John  M.  Kash  and  T.  C.  Johnson  for  appel- 
lant. 

Wm.  H.  Holt  for  appellee. 

Appeal  from  Wolfe  C'ourt  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee  souj^ht  and  obtained  a  divorce  from  his  wife,  the 
appellant,  on  the  sole  ground  of  his  having  lived  apart  from  her, 
without  cohabitation,  for  five  consecutive  years  next  before  the 
institution  of  his  action. 

The  fact  of  separation  was  not  denied,  but  the  wife  sought 
alimony  upon  the  ground  that  the  appellee,  without  cause,  had 
abandoned  her.  when  she  was  without  fault;  that  she  had  shel- 
tered him  in  a  liome  provided  by  her  for  the  nine  years  of  their 
married  life,  and  been  patient  with  his  sliortcomings;  that  she 
had  very  litHe  property  left,  having  been  compelled,  since  his 
desertion  of  her,  and  in  order  to  provide  the  means  of  subsist- 
ence, to  sell  her  house  and  lot,  where  they  had  lived  during  the 
marital  relation;  that  the  husband  had  appropriated  to  his  own 
use  some  $800  or  ^ilCK)  belonging  to  her,  wiiich  he  had  collected 
from  a  sale  of  a  small  tract  of  land  inherited  from  her  father's 
estate;  that  she  was  old  and  in  feeble  health,  while  her  husband 
was  strong,  vvitliout  children  or  others  dependent  on  him,  and 
worth  some  $4,000  or  $5,000  in  real  estate. 

The  appellee  admits  that  he  abandoned  his  wife,  but  denies 
that  he  was  in  fault,  and  sels  up  a  series  of  petty  grievances 
against  her — evidently  having  little,  if  any,  excuse  for  his  con- 
duct. He  was  about  thirty-eight  years  of  age  and  she  forty-eight 
when  they  married  in  1876.  She  was  a  widow  with  two  daugh- 
ters. 

They  kept  a  boarding  house,  and  the  wife  was  industrious  and 
economical.  The  husband  was  addicted  to  frequent  sprees,  but 
was  a  proficient  salesman  and  clerk  and  contributed  to  a  consid- 
erable extent  to  the  support  of  his  family. 

Id  his  deposition  he  says  that  while  he  was  married  he  bought 
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a  town  lot  for  $150  and  a  small  tract  of  land,  for  whioh  he  paid 
4200;  that  Just  before  the  separation  he  had  bought  a  piece  of 
land  and  owed  a  sale  bond  amounting  to  $301,  and  was  without 
money  to  pay  it;  that  he  told  his  wife  and  her  daughter  and  son- 
in-law  that  if  they  would  pay  him  some  $245,  that  the  son-in-law 
-owed  for  board,  he  would  stay  at  home  and  assist  his  wife  in 
keeping  the  boarding  house,  otherwise  he  would  be  forced  to 
leave,  In  order  to  make  money  enough  to  pay  his  debts;  that 
they  refused  to  let  him  have  it  and  he  left. 

We  cite  these  alleged  reasons  given  by  the  appellee  to  show 
the  utter  want  of  legal  excuse  for  his  abandonment,  and  except 
for  the  arbitrary  statutory  provision  as  to  the  separation  for  five 
years,  it  is  evident  the  appellee  would  not  have  been  entitled  to 
ihe  divorce. 

The  chancellor  seems  to  have  been  of  the  opinion  that  because 
the  divorce  was  not  obtained  by  the  wife  in  a  proceeding  by  her 
for  that  purpose  she  is  not  entitled  to  alimony,  and  such  would 
seem  to  be  the  effect  of  a  literal  construction  of  the  statute.  It 
reads:  **And  if  the  wife  have  not  sufficient  estate  of  her  own  she 
may,  on  a  divorce  obtained  by  her,  have  ^ueh  allowance  out  of 
that  of  her  husband  as  shall  be  deemed  equitable,''  etc. 

We  do  not  think,  however,  that  this  statute  deprives  the  wife 
of  alimony,  if  otherwise  entitled  to  it,  simply  because  she  may 
not  have  instituted  the  suit  for  divorce.  Tt  was  intended  to 
apply  in  all  cases  where  the  separation  occurs  without  her  fault, 
and  embraces  cases  where  she  is  entitled  to  obtain  a  divorce, 
though  the  husband  is  seeking  it.  Such  was  the  effect  of  the  de- 
cisions of  this  court  in  Davis  v.  Davis,  86  Ky..  32. 

It  is  true  that  in  that  case  the  judgment  of  divorce  obtained 
by  the  husband  should  not  have  been  granted— here  it  was  prop- 
erly granted  by  reason  of  the  statute— yet  the  point  upon  which 
the  right  of  the  wife  to  alimony  rested  was  the  conduct  of  her 
husband.  Her  equities  are  the  same  in  this  case,  although 
either  party,  without  reference  to  which  one  was  in  fault,  might 
have  obtained  the  divorce  by  making  application;  yet  their  con- 
duct was  a  proper  subject-matter  of  inquiry  for  the  purpose  of 
equitably  determining  and  adjusitng  their  property  rights. 

It  is  insisted,  howeevr.  that  because  the  wife's  answer  was 
not  styled  a  ''counterclaim''  she  is  not  entitled  to  a  judgment 
for  alimony.  If  this  requirement  of  the  Code  be  applicable  to 
•oases  of  this  kind,  yet  the  appellee,  by  replying  to  and  joinina 
issues  on  the  matter  set  up  in  the  alleged  counterclaim,  waived 
his  right  to  make  this  objection.  (Casson  v.  Cassoa,  79  Ky.,  558.) 

Moreover,  after  the  institution  of  the  suit  of  appellee,  the  wife 
instituted  an  independent  action  for  alimony.  There  was  an 
answer  relying,  among  other  things,  on  the  pendency  of  the  first 
action  and  the  claim  to  alimony  therein.  This  action  could  not 
be  prosecuted  independently  of  the  first  one,  but  the  suits  were 
consolidated  and  heard  together. 

If  we  hold  that  the  statute  does  not  allow  alimony  to  the  wife 
in  the  first  action,  because  it  would  not  be  on  a  divorce  obtained 
by  her,  or  hold  that  the  appellant  did  not  waive  ol)jection  to  the 
wifes'  pleading  by  replying  to  it,  yet  there  seems  no  reason  why 
she  is  not  entitled  to  alimony  in  this  independent  suit  brought 
by  her.  It  is  urged  as  an  objection  to  this  that  only  a  partial 
record  of  this  second  suit  is  brought  up,  but  when  an  amended 
petition  is  tenderd  and  an  order  made  permitting  it  to  be  filed, 
yet  if  it  be  not  in   fact  in   the   record,  which  is  certified  to  be  a 
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tsomplete  transcript  the  presumption  must  be  that  although  the 
plaintiff  had  permission  to  file  it  it  was  not  In  fact  filed. 

The  only  allowance  to  the  wife  was  |75,  pending  the  suits.  The 
extent  of  her  estate  seems  to  be  about  $700.  The  husband  seems 
to  have  gotten  several  hundred  dollars  of  her  separate  property, 
and  is  worth  some  $2,500  or  $3,000.  We  think  she  should  have 
been  allowed  as  alimony  the  sum  of  $1,000. 

The  judgment  below  dismissing  her  claim  is  reversed,  and  a 
judgment  in  her  behalf  is  directed  to  be  entered  for  this  sum. 


KENTUCKY  SUPERIOR  COURT. 


EATON  V.  PHCENIX  INS.  CO. 

(Filed  December  6,  1893.) 

Fire  iDBurance— Bpmoval  of  insured  property— Under  n  policy  of  Are  in- 
surance upon  wearing;  apparel,  household  furniture,  etc.,  "while  contained" 
in  a  certain  building  occupied  by  the  assured  as  a  dwelling,  with  the  pro- 
vision that  "there  shall  be  no  liability  for  loss  on  any  personal  property 
Insured  under  this  policy  ezcepf  while  contained  in  the  building  or  build- 
ings herein  described,"  the  insurer  is  not  liable  for  the  loss  of  the  wearing 
apparel  while  being  transoorted  to  a  distant  State  to  be  there  used  by  the 
family  of  the  assured  whlln  on  a  visit.  While  the  insurer  might  be  liable 
under  such  a  pollny  ^here  the  property,  though  temporarily  removed,  was 
being  put  to  Its  ordinary  and  lesitiniate  uses  at  the  time  it  was  destroyed, 
yet  it  can  not  be  said  that  this  was  true  as  to  the  wearing  api)are]  in  this 
fSMe  at  the  time  It  was  destroyed. 

Collins  &  Fenley  for  appellant. 

Thos.  A.  Logan  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

The  Phoenix  Insurance  Co.  issued  to  the  appellant,  Eaton,  a 
policy  of  insurance,  indemnifying  him  against  loss  by  Are  to  his 
wearing  apparel,  household  furniture,  etc.,  "while  contained  in 
the  two-stor3'  brick  building  then  and* to  be  occupied  by  the  as- 
sured as  a  dwelling.^' 

In  this  policy  we  find  the  following  condition,  not  concealed 
in  small  type  or  clothed  in  ambiguous  phraneology  and  technical 
terms,  as  so  many  of  these  conditions  are,  but  printed  across  the 
whole  front  of  the  policy,  in  appearance  so  plain  that  he  who 
runs  may  read:  "Tnere  shall  be  no  liability  for  loss  on  any  per- 
sonal property  insured  under  this  policy  except  while  contained 
In  the  building  or  buildings  herein  described. ^^ 

While  this  policy  was  in  focre  Eaton's  wife,  son  and  daughter 
went  to  the  city  of  Cincinnati  and  embarked  on  the  Steamer 
Golden  Bule,  with  the  intention  of  going  to  New  Orleans  on  a 
visit  of  several  weeks.  The  steamer,  while  lying  at  the  wharf, 
was  burned,  and  in  it  about  $63()  worth  of  wearing  apparel  be- 
longing to  Eaton,  and  which  was  in  his  house  when  the  contract 
of  insurance  was  made,  was  destroyed. 
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Upon  the  company's  refusal  to  pay  the  loss  so  incurred  he 
brought  this  suit  against  it.  In  its  answer  the  clause  in  the 
policy  above  quoten  was  pleaded  in  bar  of  the  recovery.  The 
court  overruled  a  demurrer  to  this  pleading*,  sustained  a  de- 
murrer to  the  reply  and  on  the  plaintiff's  refusal  to  plead  further 
dismissed  his  petition.  From  that  judgment  this  appeal  is  pros- 
ecuted. 

As  will  be  seen  the  decision  of  this  case  hinges  upon  the  con- 
struction and  effect  of  the  words  '* contained  in,"  as  used  in  the 
policy  to  specify  tiie  location  of  the  insured  property,  and  aa 
embraced  in  the  condition  quoted  supra. 

Asa  general  proposition  of  insurance  laws,  it  may  be  assumed 
that  the  location  of  property  is  of  the  essence  of  the  contract; 
therefore,  recovery  cannot  be  had  where  tlie  property,  at  the  time 
of  the  loss,  was  not  in  the  place  described  in  th(5  policy,  but  in 
determining  tliis  question  not  only  the  naked  clause  or  condition 
in  the  policy  must  be  considered,  but  the  nature  of  the  property 
and  the  use  to  which  it  is  ordinarily  put  as  well,  for  a  custom- 
ary anfl  reasonable  use  of  the  i)ropprty,  having  regard  to  its 
character,  is  presumed  to  be  permitted. 

The  insurer  insureds  property  while  used  by  the  owner  in  the 
ordinary  way,  and  for  the  ordinary  purposes  for  which  such 
property  is  kept,  and  the  question  in  this  case  is,  is  wearing  ap- 
parel put  to  its  ordinary  use,  within  the  meaning  of  the  policy, 
when  it  is  taken  from  the  building,  not  only  as  it  is  being  worn* 
but  in  large  (luantities  to  b«  worn  in  the  future,  and  carried  to 
another  State  to  be  there  used  and  deposited  for  weeks  in  some 
plnce  where  the  insurer  has  no  knowledge  of  its  location  or  the 
consequent  hazard  of  the  risk? 

In  Lyons  v.  Providence-Washington  Insurance  Co.,  13  R.  I., 
347,  the  property  was  removed  and  the  company  relieved  from 
liability.  In  Peterson  v.  Mississippi  Valley  Insurance  ('o.,  24 
Iowa,  — ,  the  policy  insured  '* seven  horses,  *  *  *  section  22.'* 
While  hauling  his  grain  to  market  the  assured  boused  his  horses 
in  a  barn,  distant  from  section  22,  and  they  were  burned,  but 
the  company  was  held  liable. 

Mills  V.  Farmers  Insurance  Co.,  37  Iowa.  4l)(),  and  McClure  v. 
Girard  F.  &  M.  Insurance  Co.,  48  Iowa.,  841),  are  similar  cases* 
and  the  company  was  held  liable. 

These  three  last  cases  were  decided  upon  the  theory  that  the 
porperty,  though  temporarily  removed,  was  only  being  put  to  its 
orJinary  and  legitimate  use.* 

In  London  &  Lancashire  Insurance  Co.  v.  (iraves,  4  Ky.  Law 
Rep.,  706,  decided  by  this  court,  the  prop^^rty  insured  was  *'two 
buggies  contained  in  the  fiame  building  occupied  by  the  assured 
as  a  livery  stable."  These  buggies  were  ])urned  in  a  carriage 
manufacturing  establishment,  where  they  had  been  sent  to  un- 
dergo necessary  repairs.  The  court,  holding  the  company  liable 
for  the  loss,  said:  '*The  words  *  *  *  mean  only  that  the  place 
described  was  their  place  of  deposit  when  not  absent  therefrom 
for  temporary  purposes  incident  to  the  ordinary  uses  and  em- 
ployment of  the  property." 

In  Noyes  v.  Northwestern  National  Insurance  Co.,  64  Wis., 
415,  a  seal  skin  garment  insured  against  fire,  by  a  policy  describ- 
ing it  as  **contained  in"  a  dwelling  house,  was  burned  while  at 
a  furrier  shop  for  repairs.  Said  the  court:  *'The  dolman  was  a 
garment  for  outdoor  wear,  and  necessarily  would  be  chiefly  used 
away  from  the  designated  dwelling  house.  It  would  or  might 
be  necessary,  from  time  to  time,  to  send  it  to  a  furrier  for  re- 
pairs; and  it  was  liable  to  be  burned  when  so  absent  from  the 
place  of  deposit.     It  must  be  presumed   that  the  parties  entered 
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into  the  contract  of  insurance   in    contemplation   of   these   inci- 
dents, for  they  are  matters  of  common  knowledge. '^ 

In  Longneville  v.  Western  Assurance  Co.,  61  Iowa,  563,  the 
insured  sustained  damage  to  his  personal  apparel  while  wearing^ 
it  away  from  the  building  which  the  policy  described  it  as  ** con- 
tained in.''  There  the  court,  holding  the  company  liable,  said: 
** Wearing  apparel  when  used  must  of  necessity  be  worn  some- 
times away  from  the  dwelling.  We  must  infer  that  the  parties, 
to  the  contract  intended  the  apparel  to  be  us»!d,  and  hence  in- 
tended it  to  be  used  sometimes  away  from  the  dwelling.'*  Then 
said  the  court  further,  and  to  this  language  we  call  special  at- 
tention as  embodying  our  views  of  the  case  at  bar:  '*Of  course 
the  use  of  the  apparel  away  from  the  dwelling  must  be  of  an 
ordinary  use,  and  the  dwelling  must  be  the  place  of  deposit  for 
the  apparel  wlien  not  in  use.  The  policy,  therefore,  does  not 
contemplate  that  the  insured  may  take  a  journey  or  stop  away 
from  his  dwelling;  thus,  when  tlie  apparel  is  not  worn,  keeping 
it  in  a  place  of  deposit  other  than  liis  own  dwelling." 

From  these  decisions  we  may  deduV'e  the  principle  that  where 
the  policy  is  upon  property  which,  from  its  character  and  ordi- 
nary use,  is  kept  permanently  in  one  place,  this  language  limits 
the'risk  to  tlie  property  while  in  the  place  described,  but  can 
not  receive  the  same  interpretation  when  the  policy  is  upon 
property,  the  real  and  beneficial  enjoyment  of  whicli  forbids  its 
being  kept  all  times  in  one  place. 

Courts,  bending  the  rigid  terms  of  a  contract  so  as  to  serve 
rather  than  to  defeat  the  evident  intention  of  tlie  parties,  must 
act  on  the  reasonable  presumption  tl)at  when  these  contracts 
were  entered  int-o  some  form  and  manner  of  protection  were  con- 
templated on  the  one  side  and  a  proper  use  and  care  of  the  prop-^ 
erty  on  the  other. 

While  it  is  true  that  a  policy  on  goods  in  a  store  covers  goods 
to  the  same  amount,  though  not  the  same  wliich  were  tliere 
when  the  policy  was  issued,  anxl  tliat  when  wearing  appnrei 
**contained  in"  a  certain  house  is  insured,  the  company  is  liable 
for  its  destruction  while  being  worn  by  the  owner  away  from 
the  house,  or  while  at  a  tailor's  for  repair.  We  can  not  con- 
ceive that  such  a  poliey  would  cover,  in  the  firs'  instance,  the 
same  gt)ods  if  removed  to  another  house;  or,  in  the  second,  the 
wearing  apparel,  where  it  was  not  worn  away  but  carried  away 
in  trunks  and  valises  for  future  use  in  a  distant  State. 

W^hile  in  this  case  it  may  he  i)resumed  that  the  company  was 
willing  to  and  did  assume  all  risks  to  the  wearing  apparel  wliile 
worn  by  Eaton  or  the  memhprs  of  his  family  while  temporarily 
away  from  home,  but  deposited  when  not  in  use  in  the  building 
described,  it  is  surely  going  too  far  to  say  that  it  could  have 
intended  to  assume  such  risks  wliere  the  hazard  was  so  greatly 
increased,  and  the  property  used  in  the  manner  which  could  not 
have  been  contemplated  by  it.  That  this  was  its  intention  is 
shown  by  two  features  in  the  p()licy  which  did  not  appear  in  any 
of  the  cases  hereinabove  cited.  First,  instead  of  words  "con- 
tained in,"  we  hear  find  "while  contained  in;"  and  second,  the 
express  condition  to  which  we  called  attention  in  the  beginning- 
of  this  opinion. 

The  answer  presented  a  good  defense,  and  the  court  properly^ 
overruled  the  demurrer. 

The  judgment  is,  therefore,  affirmed. 
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LOUISVILLE  SOUTHBRN  R.  R.  CO.  v.  COGAR. 

Filed  Norember  2Q,  1898.    Appeal  from  Meroer  Circuit  Court.    Opiniou  of 

the  oourt  hj  Judge  Barbour,  aflSrmlng. 

1.  Railroads—Injury  to  abutting  property— Wbere,  on  aooount  of  the  man- 
Her  of  the  oonstruotion  of  a  railroad  at  a  particular  point  in  the  street  of  a 
tsity,  though  rendered  necessary  by  existing  conditions,  unusual  noises  are 
made  at  the  point  habitually  or  so  frequently  as  to  be  a  continuous  source 
of  annoyance  to  the  people  residing  in  the  immediate  neighborhood,  the 
noises  are  a  nuisance  to  those  disturbed  and  they  have  a  right  of  actions, 
although  the  ordinary  noises  of  moving  trains  are  not  an  element  of  damage. 

8.  Same— In  an  action  by  an  abutting  lot  owner  against  a  railroad  com- 
pany to  recover  damages  for  injuries  to  his  property  by  the  construction  and 
operation  of  defendant's  road  over  the  street  in  front  of  his  property,  the 
plaintiff  may  recover  for  the  injury  not  only  to  his  lot  but  to  his  house,  al- 
though the  house  was  not  completed  until  after  the  road  was  constructed 
«nd  put  in  operation.  Whatever  may  be  the  rule  where  the  lot  owner  com- 
mences the  erection  of  his  house  after  the  road  Is  put  in  operation,  he  is  cer- 
tainly entitled  to  recover  for  the  injury  to  his  house  when  it  was  In  process 
of  erection  before  the  road  was  put  in  operation  or  before  the  damages  it  has 
sustained  could  have  been  forseen. 

3.  Same— For  the  damages  growing  out  of  the  operation  of  the  road  as  it 
was  constructed  by  defendant,  the  defendant  is  liable,  although  it  has  leased 
the  road  to  another  company,  by  which  It  is  being  operated.  The  action  to 
recover  such  damages  is  not  an  action  for  negligence. 

4.  Prejudicial  errors— Although  the  amount  of  the  verdict  shows  that  the 
Jury  could  not  have  taken  into  consideration  the  damage  done  to  the  house, 
yet  there  should  bo  a  reversal  if  the  court  erred  in  telling  the  jury  that  they 
might  consider  such  damage. 

C.  A.  Hardin,  Frank  D.  Swope,  Bullitt  &  Shield  and  B.  H.  Galther  for 
^appellant;  Bell  &  Bell  for  appellee. 

LOUISVILLE,  &c.,  R.  R.  CO.  v.  MURPHY. 

Filed  November  29,  1898.    Appeal  from  Daviess  Circuit  Court.    Opinion  of 
the  oourt  by  Judge  Barbour,  affirming. 

1.  Railroads— Failure  to  comply  with  conti*aot  to  erect  depot— The  plaintiff 
having  conveyed  to  defendant  railroad  company  the  right  of  way  through 
bis  farm  upon  condition  that  defendant  would  erect  a  depot  on  his  land  with 
the  provision  that  if  the  company  should  fall  to  comply  with  the  condition 
it  should  pay  "the  damage  that  may  be  awarded  for  said  right  of  way,'*  the 
defendant  having  failed  to  erect  the  depot  as  agreed  the  parties  are  remitted 
to  their  rights  as  they  existed  without  the  contract  and  the  measure  of  dam- 
ages is  the  same  as  in  condemnation  proceedings.  Therefore,  defendant  is 
not  liable  merely  for  the  value  of  the  land  taken. 

2.  Same— Measure  of  damages— The  court  properly  instructed  the  jury  that 
In  arriving  at  the  amount  of  damage  they  should  "estimate,  first,  the  value 
x)f  the  land  taken,  and  second,  the  direct  and  actual  injury  to  the  value  of 
the  rest  of  the  tract. " 

8.  Parties  to  actions— An  amended  answer  alleging  that  plaintiff  was  not 
the  real  owner  of  the  land,  but  that  the  title  was  placed  in  him  In  trust  to 
protect  the  land  from  the  creditors  of  the  real  owner,  who  was  named,  pre- 
^sented  no  defense  to  the  action.    And  even  if  the  person  named  as  the  eqnl- 
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table  owner  should  have  been  made  a  party,  defendant  can  not  oonipIalD,  as- 
he  was  one  of  the  original  plalntlffe,  and  upon  the  fllln^  of  defendant's  an- 
swer alleging  that  he  had  no  interest  his  name  was  without  objeotlon 
stricken  from  the  case. 

Helm  &  Bruoe  for  appellant,  Wilford  Carrioo  and  W.  N.  Sweeney  for  ap-*. 
pellee. 

KELLER  V.  GLEASON. 

Filed  November  39, 1898.    Appeal  from  Louisville  Chancery  Court.    Opinion 

of  the  courti  by  Judge  Barbour,  reverRing. 

1.  Street  improvenients— The  general  ordinance  of  the  city  of  Louisville 
prescribing  the  grade,  curbing,  etc  ,  for  sidewalks  not  otherwise  provided 
for  by  ordinanoe  could  not  have  been  Intended  to  apply  to  a  case  where  the 
carriageway  of  the  street  had  not  been  established.  And  as  the  general  or- 
dinanoe can  not  be  applied  in  such  case,  the  ordinanoe  directing  the  work 
must  itself  prescribe  the  manner  and  extent  of  the  work,  and  not  leave  it  to 
the  discretion  of  the  engineer. 

3.  Same—Where  the  conditions  are  such  as  to  require  that  the  sidewalk  on 

one  side  of  the  strept  should  be  wider  than  upon  the  other,  the  genera]  coun- 
cil may  so  order.  But  where  the  carriageway  or  the  line  between  the  car- 
riageway and  sidewalk  has  not  been  defined,  the  council  must,  as  a  legislative 
body,  determine  the  question  for  itself— it  can  not  delegate  the  power  to  the 
city  engineer. 
D.  M.  Rodman  for  appellant;  Lane  &  Burnett  for  appellee. 

BIRCH  V.  POWELL  &  LORD. 

Filed  November  29,  1893.    Appeal  from  Crittenden  Circuit  Court.     Opinion 

of  the  court  by  Judge  Barbour,  afflnuing. 

Principal  and  agent— One  who  was  employed  by  appellees  as  their  agent 
to  purchase  railroad  ties  for  them  did  not  have,  by  virtue  of  that  employ- 
ment, power  to  employ  the  appellant  as  a  subagent  to  make  purchases  for 
them,  and  to  bind  them  to  pay  the  compensation  agreed  upon  between  him 

and  the  appellant  for  the  latter's  services.  If  appellees  had  authorized  their 
agent  to  employ  subagents  for  them,  or  knew  that  he  was  so  employing 
agents  and  suffered  him  to  hold  himself  out  as  having  such  authority,  they 
would  be  ]iabl«>.  ' — ' 

Blue  &  Blue  for  appellant ;  Nunn  &  Cruce  for  appellees. 

LOUISVILLE  isc  NASHVILLE  R.  R.  CO.  v.  WOODWARD. 

Filed  November  29,  1893.    Appeal  from  Warren  Circuit  Court.    Opinion   of 
the  court  by  Judge  Yost,  affirming. 

1.  Evidence— In  this  action  against  a  railroad  company  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  defendant's  negligence 
in  allowing  ties  to  project  to  an  unusual  and  dangerous  length  beyond  the 
rails,  it  was  competent  for  the  plaintiff  to  prove  that  the  ties  were  sawed  off 
after  the  accident.  W^hile  such  evidence  may  have  been  inadmissible  as  an 
implied  admission  of  negligence,  it  was  competent  to  show  that  the  defect 
complained  of  existed  at  the  time  of  the  injury,  the  testimony  for  defendant 
tending  to  show  that  the  ties  had  been  sawed  off  before  the  accident. 

2.  Instructions  to  jury— Where  instructions  are  otherwise  unobjectionable, 
their  extreme  length  affords  no  ground  for  setting  aside  the  verdict  of  the 
jury. 

Dulayney  &  Mitchell  for  appellant;  B.  F.  Proctor  and  Edward  W.  Hinea 
for  appellee. 

LOUISVILLE,  Ac,  R.  R.  CO.  v.  BOURNE  &  EMBRY. 

Filed  Noyember  29,  1898.    Appeal  from  Jefferson  Court  of  Common  Pleas.. 
Opinion  of  the  court  by  Judge  Yost,  reversing. 
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1.  Carriers— Liability  for  loss  ooourrlo^  od  coDnectlDg  line— While  a  oom- 
tnon  oarrier  has  power  to  make  a  oon tract  to  carry  to  a  place  beyond  the 
terminus  of  his  line  and  to  render  himself  liable  as  such  for  the  whole  dis- 
tance, still  the  law  does  not  require  him  to  carry  beyond  his  own  route,  and 
he  may,  therefore,  contract  that  he  shall  not  be  liable  for  any  loss  or  damage 
-ezcept  such  as  occurs  on  his  own  line. 

S.  Same— Presumptions— When  goods  in  the  custody  of  a  common  carrier 
«re  damaged,  the  presumption  of  the  law  is  that  it  was  occasioned  by  his 
default  and  the  burden  is  upon  him  to  show  that  it  was  from  a  cause  for 
which  he  was  not  responsible. 

3.  Same— Under  a  contract  by  a  railroad   company  to  ship  cattle  from 

Owensboro  to  Louisville,  to  be  there  delivered  at  the  Kentucky  and  Indiana 

Stock  Yards,  to  reach  which   it  was  necessary  that  the  cars   in  which   the 

-cattle  wore  shipped  should,  after  being  carried  to  defendant's  terminal  point 

In  Louisville,  be  delivered  to  a  connecting  line  on   its  receiving  track,  and 

by  it  transported   to  the  stock  yards,  the  fact  that  the  train  on  which  the 

-cattle  were  shipped  left  Owensboro  three  hours  late  and  reached  Louisville 

that  much  behind  time,  did  not  make  it  the  duty  of  the  defendant  to  notify 
the  connecting  line  in  advance  as  to  when  the  cattle  would  arrive,  or  that 
the  train  was  late,  a  notice  to  the  connecting  line  in  a  few  minntes  after  the 
cattle  arrived  that  the  oars  in  which  they  were  shipped  had  been  placed  on 
its  receiving  tracks  was  sufficient. 

4.  Same— Even  if  the  defendant's  failure  to  inform  the  connecting  line 
tliat  the  train  was  late  can  be  regarded  as  negligence,  yet  as  the  counecting 
line  failed,  after  being  notified  that  the  cattle  had  arrived,  to  send  an  en- 
gine t(j  move  the  cars,  there  is  nothing  to  show  that  the  negligence  of  the 
defendant  in  failing  to  give  notice  in  advance  that  the  train  was  late  caused 
the  delay  in  moving  the  cattle  after  they  reached  Louisville,  and,  therefore,  the 
defendant  is  not  liable  for  injury  to  the  cattle  resulting  from  such  delay,  it 
being  exi)ressly  provided  by  the  contract  of  shipment  that  the  company 
should  not  he  liable  fur  any  injuries  caused  by  the  delay  of  the  connecting 
line  in  receiving  the  cattle  after  notice  by  tlie  company. 

Helm  cc  Hruce  for  appellant;  O'Neal,  Phelps  &  Pryor  for  appellees. 

KELLY  AX  MFG.  CO.  v.  COMMONWEALTH. 

Filed  November  '2i),  189.3.     Appeal  from  Jefferson  Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,  reversing. 

1.  Towns  and  cities— Obstructions  of  streets— Any  unreasonable  obstruc- 
tion of  a  public  highway  or  street  of  a  city  is  a  public  nuisance,  indictable 
and  punishable  as  such ;  and  every  actual  encroachment  upon  either  of  them 
by  the  erection  of  a  fence  or  any  other  permanent  obstruction  thereon  is  a 
nuisance,  even  though  it  does  not  actually  obstruct  public  travel. 

2.  rfame— The  general  council  of  the  city  of  Louisville,  not  only  by  the 
general  laws  governing  municipalities,  but  by  tlie  charter  of  the  city  as 
well,  has  full  and  complete  control  of  all  the  stieets  and  avenues  of  that 
city,  with  power  to  protect  them,  and,  by  the  passage  of  proper  ordinances, 
with  penalties  annexed,  provide  a  punishment  for  encroachments  thereon. 

3.  Same— City  ordinance  is  a  "statute"— An  ordinance  of  a  city,  passed  in 
conformity  with  its  charter  granted  by  the  State,  is  a  "statute,"  in  the 
meaning  of  section  8,  article  1,  chapter  29  ot  the  General  Statutes,  which 
provides  that  a  common  law  oflense  for  which  punishment  is  prescribed  by 
*'statute"  shall  be  punished  only  in  the  mode  so  pre.scribed.  Therefore,  as 
there  is  an  ordinance  of  the  city  of  Louisville  which  prescribes  a  punish- 
ment for  the  offense  of  obstructing  any  street  or  public  way  of  the  city,  one 
who  thus  offends  can  not  be  prosecuted  for  the  common  law  offense  of  main- 
taining a  public  nuisance,  but  must  be  prosecuted  for  a  violation  of  the 
ordinance. 

4.  Jurisdiction— As  the  Louisville  City  Court  is  given  by  statute  "exclu- 
sive jurisdiction"  to  try  and  determine  all  cases  for  the  violation  of  the  or- 
dinances of  the  city,  and  also  the  final  trial  of  all  misdemeanors  in  which 
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the  punishment  fixed  by  law  may  not  exceed  a  fine  of  1100  or  imprisonment 
for  fifty  days,  the  Jefferson  Girouit  Court  had  no  jurisdiction  of  a  prosecu- 
tion for  the  violation  of  an  ordinance,  the  punishment  for  which  could  not 
exceed  a  fine  of  |20. 
Abbott  &  Rutledge  for  appellant;  W.  J.  Hendrlok  for  appellee. 

NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO.  v.  BOLES. 

riled  November  29,  1893.     Appeal  from   Larue   Circuit  Court.    Opinion   of 

the  court  by  Judge  Yost,  reversing. 

Contributory   negligence— Willful   negligence— In   this    action   to  recover 

damages  for  personal  injuries  not  resulting  in  death  it  was  error  to  instruct 

the  jury  that  the  plaintiff  could  recover,  notwithstanding  his  contributory 

negligence,  if  the  injuries  were  caused  by  defendant's  "willful  negligence." 
And  this  is  true,  although  the  court  held  upon  a  former  appeal  in  the  same 
case  chat  the  defendant  could  not  rely  upon  plaintiff's  contributory  negli- 
gence as  a  defense  if  his  injuries  were  '* willfully  caused"  by  its  employes  or 
could  have  been  prevented  by  them  by  the  use  of  proper  care  after  they  dis- 
oovered  his  peril,  there  being  a  wide  difference  between  an  act  willfully  and 
intentionally  done  and  one  done  through  "willful  negligence,"  as  it  is 
termed. 

I.  W.  Twyman  and  P.  H.  Darby  for  api)ellant;  Smith  &  Hubbard  for  ap- 
pellee. 

LOUISVILLE,  &o.,  R.  R.  CO.  v.  BLANTON'S  ADM'R. 

Filed  December  6,  1893.     Appeal  from  Daviess   Circuit   Court.     Opinion   of 

the  court  by  Judge  Barbour,  affirming. 

Election— In  this  aciion  against  a  railroad   company  to  recover  damages 

for  brejioh  of  its  contract  to  fence  on  both  sides  of  its  right  of  way  across  the 

land  of  plaintiff,  the  petition  alleging  that  the  r.rant  of  the  right  of  way 

was  in  consideration  of  such  agreement,  the  defendant  relied  upon  the  deed 

to  the  right  of  way,  which  contained   no  such  agreement,  and   in  avoidance 

of  the  deed  plaintiff  alleged   that  the  agreement  was   omitted   by  fraud   or 

mistake  of  the  draftsman,  who  was  defendant's  agent  in  the  procurement  of 
the  deed.  The  defendant  then  moved  the  oonrc  to  require  plaintiff  to  elect 
whether  he  would  rely  upon  the  alletration  of  fraud  or  the  allegation  of  mis- 
take, which  the  court  refused  to  do.  Held— That  the  action  of  court  was 
proper. 
Helm  &  Bruce  for  appellant;  Sweeney,  Ellis  &  Sweeney  for  appellee. 

JOHNSON  v.  FOX,  &c. 

Filed  December    13,  1893.     Appeal  from   Mason    Circuit   Court.     Opinion  of 

the  court  by  Presiding  Judge  Brent,  affirming. 

The  trustees  of  a  public  school  are  not  i)ersonally  liable  upon  a  contract 
made  by  them  with  a  teacher,  whereby  they  designated  themselves  as  "trus- 
tee" and  expressly  provided  that  they  were  not  to  be  responsible  in  any  way 
for  the  amount  agreed  upon  as  the  salary  of  the  teacher  "farther  than  the 
payment  of  the  tax  and  public  money."  it  being  also  agreed  that  if  the  tax 
and  public  money  should  not  amount  to  that  much  "the  school  shall  run  at 
that  rate  and  not  for  ten  months."  And  to  a  petition  seeking  to  hold  the 
trustees  personally  liable  on  the  contract  a  demurrer  was  properly  sustained, 

there  being  no  allegation  of  extraneous  facts  bearing  on  the  question  as  to 
whether  the  defendants  bound  themselves  personally  or  only  as  trustees. 

E.  L.  Worthington  and  L.  W.  Galbreath  for  appellant;  Cochran  &  Son  for 
appellees. 

JARVIS  V.  PORTER. 

Filed  December  13,  1893.    Appeal  from  McLean  Circuit  Court.    Opinion  of 
the  court  by  Presiding  Judge  Brent,  reversing. 
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1.  For  the  kllliDK  of  a  dog  the  owner  may  maintain  an  action  without 
Bhuwing  that  he  has  complied  with  the  terms  of  the  act  of  May  17,  1886,  ik 
dog  being  property  in  this  State  independent  of  that  act. 

3.  A  special  demurrer  is  an  objection  to  a  pleading  on  grounds  other  than 
that  it  does  not  state  facts  suflScient  to  constitute  a  cause  of  action  or  a  de- 
fense, as  that  the  court  has  no  jurisdiction  of  the  subject-matter  or  that  the 
plaintiff  has  no  legal  capacity  to  sue.  It  is  not  a  particular  objection  to  a 
specified  part  of  a  pleading  which  is  properly  ralKed  by  motion  to  strike  out. 

G.  T.  Gary  for  appellant:  Janson,  Tanner  &  Higdon  for  appellee. 

BRYAN.  &c.  V.  MAYSVILLE.  &c.,  R.  CO. 

Filed  December  18,  18P3.     Appeal  from  Nicholas  Chancery  Court.    Opinion 
of  the  court  by  Judge  Barbour,  aflSrming. 

1.  Turnpike  roads— Location  of  gates— Under  the  charter  of  a  turnpike 
road  company  which  provides  that  "no  gate  shall  be  erected  within  less 
than  two-thirds  of  a  mile  of  any  town  through  which  said  road  shall  pass,'* 
in  determining  whether  a  gate  is  within  the  prohibited  distance  the  meas- 
urement  should  be  made  over  the  road  and  not  by  an  air  line. 

2.  Same— In  measuring  distances  on  a  road  the  center  must  be  taken  as 
the  proper  line. 

8.  Same— Under  the  charter  of  a  turnpike  road  comp&ny  authorizing  the 
company  to  erect  a  tollgate  upon  the  completion  of  five  miles  of  the  road, 
and  an  additional  gate  for  each  additional  five  miles  of  road,  it  is  not  neces- 
sary that  the  gates  shall  be  precisely  five  miles  apart,  though  the  toll  must 
be  always  proportioned  aGooi*ding  to  distance.  Therefore,  the  chancellor  did 
right  in  this  case  in  dissolving  an  injunction  requiring  the  company  to  dis- 
continue a  new  gate  which  it  had  erected  within  five  miles  of  each  of  two> 
other  gates. 

John  P.  Norvell  and  Boss  &  Owens  for  appellants;  Kennedy  &  Son  for 
appellee. 
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SAME  V.  LOU.,  ST.  L.  &  T.  RY.  CO. 

SAME  V.  LOUISVILLE  SOUTHERN  R.  R.  CO.,  &c. 

SAME  V.  K.  &  I.  BRIDGE  CO. 

SAME  V.  KY.  MIDLAND  RY.  CO. 

SAME    V.  KENSEE  COAL  CO. 

SAME  V.  O.  &  N.  R.  R.  CO.,  &c. 

(Filed  October  26,  1893.) 

1.  Taxation  of  railroads— Repeal  of  exemption  privileges— The  Hewitt 
revenue  bill,  wblth  took  efifect  ^September  14,  1886,  was  intended  as  a  com- 
plete general  revenue  system  In  itself,  and  by  its  terms  repeals  all  aots  in- 
coDSistenC  with  itself  or  not  in  conformity  to  itself.  The  aot  of  May  6,  1884, 
exempting  railroads  from  taxation  for  a  period  of  Hve  years  from  the  date 
of  their  beginning  or  oonstruotion,  is  inconsistent  with  and  repugnant  to 
the  Hewitt  bill,  and  was,  therefore,  repealed  by  it. 

3.  Same— The  intent  to  repeal  the  act  of  1884  as  inconsistent  with  the  Hewitt 
revenue  bill  being  manifest,  the  contention  that,  as  the  latter  bill  makes  no 

vol.  15—29 
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reference  to  the  former,  its  repeal  will  be  one  by  ImplioatioD  is  not  well 
founded. 

8.  Same— liegislative  oonRtruction  of  acts— The  lefrlelature  did  not  qod- 
«triiot  the  Hewitt  act  so  as  not  to  repeal  the  act  of  1884  by  adopting  in  1888 
■a  compilation  of  the  acts  of  the  Kentucky  lef^islature  in  which  were  con- 
tained nil  acts  regarded  by  the  oompilerfl  as  in  force  an^  effect,  and  which 
contains  both  the  act  of  1884  and  the  Hewitt  law. 

4.  Same — Contemporaneous  construction  of  an  act  is  r6.<iorted  to  in  aid  of 
Its  interpretation  only  where  its  meaning  is  doubtful  or  uncertain,  and  the 
intent  of  the  Hewitt  law  to  repeal  the  act  of  1884  being  manifest  and  certain, 
-contemporaneous  construction  given  the  Hewitt  law  will  not  be  considered 
by  the  court  in  construing  it. 

5.  Same— Impairment  of  contracts^ A 11  railroads  constructed  in  this  State 
after  the  repeal  of  the  exempting  act  of  1884  are  liable  to  State  taxation  from 
the  date  of  construction,  although  at  the  time  their  construction  was  com- 
menced tlie  administrative  officers  of  the  State  did  not  construe  the  Hewitt 
bill  ns  a  repeal  of  the  act  of  1884. 

6.  Same— But  where  the  construction  of  a  railroad  was  commenced  before 
the  act  exempting  it  from  taxation  for  five  years  from  the  date  of  its  con- 
struorion  was  repealed,  it  may  still  claim  such  exemption  for  the  five  years. 
The  Stattt  can  not  withdraw  immunity  from  taxation  so  offered  to  those 
about  to  build  railroads  in  the  State,  and  who  have  accepted  the  offer  and 
constructed  their  roads. 

7.  Sunie— Right  of  legislature  to  repeal  act  exempting  from  taxation— The 
act  of  1856,  reserving  to  the  legislature  the  right  to  repeal  or  amend  charter 
privileges  thereafter  granted  by  the  legislature  to  particular  persons,  has  no 
application  to  the  act  of  1884,  which  was  a  general  law,  giving  exemption 
from  tn.'sation  to  all  railroads  for  five  years  after  their  construction. 

8.  Same— Practice— On  the  trial  below  of  these  cases  the  decisive  question 
was  onH  of  law,  and  although  evidence  was  offered  by  the  Commonwealth 
on  cerr?iin  issues  of  facts,  after  law  questions  precluding  a  recovery  byJt 
bad  been  decided  against  It,  no  motion  for  a  new  trial  or  separation  of  con- 
clusions of  law  and  fact  was  necessary  in  order  to  enable  fcbis  couVt  to  con- 
sider smh  questions  of  law  on  this  appeal. 

9.  Taxes  uue  and  unpaid  do  not  bear  interest  unless  the  statute  expressly 
80  directs. 

VVm.  J.  Hendrick,  ReicI  Rogers  and  Thomas  H.  Hines  for  ap- 
pellant. 

Holmes  Cummins,  E.  F.  Trabue,  Helm  &  Bruce,  Jolin  W.  & 
Harry  G.    Rodman,  Dulaney    <fe  Mitciiell   and   Wm.    Lindsay  for 

appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  principal  questions  involved  on  the  foregoing  appeals  are 
common  to  all  of  them,  and  for  that  reason  the  cases  are  heard 
together.  On  May  5,  1884,  the  general  assembly  of  the  State 
adopted  the  following  act:  **An  act  to  encourage  the  building  of 
railroads  in  the  Commonwealth  of  Kentucky,  and  to  exempt 
from  taxation  all  railroads  which  may  be  hereafter  built  under 
existing  charters,  or  under  charters  which  may  be  hereafter 
granted,  for. a  period  of  five  years  from  the  date  of  tl1o  beginning 

or  the  construction  of  such  new  roads: 

*'Seo.  1.  That  all  railroads  which  may  hereafter  be  built  within 
this  Commonwealth  under  existing  charters,  or  under  charters 
which  may  be  hereafter  granted,  shall  be  exempt  from  all  taxa- 
tion under  the  jaws  of  this  Commonwealth  for  a  period  of  five 
(6)  years  from  the  date  of  the  beginning  of  the  construction  of 
such  new  roads. 

•'See.  2.  Be  it  further  enacted,  That  this  act  take  effect  from 
and  after  its  passage." 
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The  appellees  are  railroad  companies  which  began  the  oon- 
^truction  of  their  respective  roads  after  the  adoption  of  this  act, 
and  on  the  faith  of  which  act  they  are  claiming  an  exemption 
from  State  taxation  for  five  years  from  the  time  of  such  begin* 
oing. 

The  appellant,  by  these  suits  instituted  in  the  Franklin  Circuit 

•Court,  is  seeking  to  collect  taxes    from  the  ^appellees,  in  spite  of 

the  act   aforesaid,  on   the  ground    that  in   May,  1886,  by  an    act 

taking  effect    September  14,  1886,  the  legislatlire  repealed  the  act 
•relied  on  by  the  appellees. 

This  latter  act  is  known  as  the  '*Hewitt  Revenue  Bill."  It  is 
entitled  '*An  act  to  amend  the  revenue  laws  of  the  Common- 
wealth of  Kentucky."  It  is  an  elaborate  general  revenue  statute, 
providing,  under  separate  articles,  (1)  tlie  rate  of  taxation;  (2) 
stocks  in  banks  and  other  institutions;  (8)  railroads;  (4)  turn- 
pike roads  and  other  corpoiations;  (5)  license  tax;  (6)  the 
.assessor  and  liis  (iuties;  (7)  board  of  supervisors;  (8)  duties  of 
clerks;  (9)  collection  of  the  revenue,  etc. 

Section  1  of  article  1  provides  that  an  annual  tax  of  forty- 
seven  cents  upon  each  one  hundred  dollars  of  value  of  all  the 
real  and  personal  estate  directed  to  be  assessed  for  taxation,  due 
and  payable  the  fiscal  year  assessed,  shall  be  paid  by  the  owner 
or  persons  assessed. 

By  section  3  it  is  provided  that  all  property,  real  and  personal, 
within  the  State,  "not  herein  expressly  exempt  by  law,"  shall 
be  assessed,  as  nearly  as  practicable,  according  to  a  uniform 
rate  and  in  the  manner  provided  in  detail  by  the  act,  and  a 
succeeding  section  provides  what  property  shall  be  exempt  from 
taxation,  namely:  Property  of  the  United  States;  property  of 
the  Commonwealth;    cattle  of  certain  value,  etc. 

Article  2  provides  for  the  taxation  of  "stocks  in  banks  and 
other  institutions." 

Section  I  of  articles  provides  that  "the  president  or  chief 
offlcer  of  each  railroad  company,  or  other  corporation  owning  a 
railroad  lying  in  whole  or  in  part  in  this  State,  shall,  on  or  be- 
fore the  1st  of  September  in  each  j'ear,  return  to  the  auditor  of 
public  accounts  of  the  State,  under  oath,  the  total  length  of  such 
railroad,  *  *  *  with  the  average  value  per  mile  thereof ;"  and 
by  a  succeeding  section  it  is  provided  that  the  same  rate  of  tax-' 
ation  for  State  purposes,  which  is  or  may  be  in  any  year  levied 
on  other  real  estate,  shall  be  levied  upon  the  value  so  reported 
and  found  of  the  railroad,  rolling  stock  and  real  estate  of  each 
company. 

After  providing  for  the  taxation  of  turnpike  roads  and  other 
corporations,  imposing  license  taxes  and  regulating  the  duties 
of  assessors,  boards  of  supervisors,  clerks  and  sheriffs  in  relation 
to  the  revenue,  the  act  concludes  (section  5,  article  12)  as  fol- 
lows: "Chapter  92  of  the  General  Statutes:  The  act  of  March  2H, 
1872,  entitled  An  act  to  amend  chapter  83  of  the  Reivsed  Stat- 
utes, titled  *  Revenue  and  Taxation;^  the  amendment  to  said  act 
of  March  28,  1872,  entitled  *  An  act  to  amend  an  act  approved 
March  28,  1872,  authorizing  sheriffs  to  sell  real  estate  to  pay  rev- 
enue tax,'  approved  April  19,  1873;  the  act  approved  April  2,  1878, 
title  *An  act  to  amend  section  6,  article  6,  chapter  92,  General 
Statutes;'  An  act  to  amend  article  2 of  chapter  92  of  the  General 
Statutes,  title  *  Revenue  and  Taxation,'  approved  May  8,  1884, 
and  all  other  acts,  general  and  special,  and  parts  of  acts  incon- 
sistent herewith,  or  not  in  conformity  herewith,  are  repealed: 
but  nothing  in  this  act  shall  interfere  with  any  existing  local 
option  or  any  special  or  prohibition  law  in  any  county,  nor  with 
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any  local  or  general  law  for  creating  or  collecting  county  levy^ 
or  with  chapter  1315  of  the  Acts  of  1879-80— Agricuitiual  and 
Mechanical  College  tax— or  with  an  act,  entitled  'An  act  fur  the 
benefit  of  the  Branch  Penitentiary  at  Eddyville,  approved  April 
7,  1886.'  " 

**Sec.  6.  Nothing  in  this  act  shall  be  held  to  repeal  or  in  any 
way  impair  the  force  and  effect  of  any  local  or  special  act,  or  any 
general  law  in  force,  t)r  that  may  hereafter  be  passed,  providing 
for  the  appointment  of  collectors  of  State  revenue  or  county  levy 
and  poll  tax,  in  any  countj-  of  the  State;  nor  shall  anythiner 
herein  be  construed  to  repeal  or  impair  the  force  of  any  special 
or  local  law  "giving  to  counties  or  towns,  for  road  or  street  pur- 
poses, the  fines  collected  for  violations  of  the  road  or  bridge 
laws  of  said  county.'' 

In  determining  the  force  and  effect  of  this  latter  act  on  prior 
legislation,  general  or  special,  regulating  taxation  in  the  Com- 
monwealth, It  is  evident  that  its  general  purposes  and  intent 
should  be  given  much  weight. 

Manifestly  the  act  of  1886  is  intended  to  compass  and  reform 
the  entire  revenue  law  of  the  State;  to  constitute  in  itself  a  gen- 
eral and  complete  revenue  system.  As  argued  by  counsel,  **it 
singles  out  no  special  defects  here  and  there,  but  is  aimed  broad- 
oast  at  the  whole  structure.  Else  why  should  it  have  re-enacted, 
as  it  does,  many  old  laws  in  identical  and  equivalent  terms?" 

This  general  purpose,  to  be  made  effective  and  uniform,  must 
sweep  away  a  mass  of  special  and  class  legislation,  adopted  in 
pursuance  of  the  system  theretofore  in  practice. 

We  notice,  first,  that  all  property,  real  and  personal,  shall  be 
assessed  for  taxation,  save  that  expressly  exempted  in  the  act 
itself.  Not'content  with  this,  the  act  proceeds  to  repeal  all  acts 
and  parts  of  acts,  general  and  special,  inconsistent  with  itself,. 
or  not  in  conformity  to  itself. 

Can  it  be  said  that  the  act  of  1884,  providing  by  a  general  law 
for  a  tax  exemption  for  a  specified  time  of  the  prope'rty  of  all 
newly-built  railroads  in  the  State,  the  force  of  which  was  to 
continue  the  exemption  forever  or  indefinitely,  is  not  inconsist- 
ent with  an  act  intended  to  embrace  the  whole  tax  law  of  the 
State,  demanding  the  equal  and  uniform  taxation  of  all  property 
within  the  State,  save  the  property'  of  the  United  States,  the 
Commonwealth  of  Kentucky,  etc.,  and  demanding  specifically,, 
and  without  exception  or  exemption,  the  taxation  of  all  th* 
property  of   each  railroad  company  within   the  State?    We  think 

not. 

Manifestly  there  is  the  most  positive  repugnancy  between  the 
two  acts,  and  upon  abundant  authority,  if  any  were  needed  to 
sustain  so  evident  a  proposition,  the  latter  act  supersedes  and 
repeals  the  former.  **An  intention  to  supersede  local  and  special 
acts  (Endlich,  section  2.S1)  may  be  gathered  from  the  design  of 
the  act  to  regulate  by  one  general  system  or  provision  the  entire 
subject-matter  thereof  and  to  substitute  for  a  number  of  detached 
and  varying  enactments  one  universal  and  uniform  rule,  appli- 
cable throughout  the  State." 

'•Ordinarily,"  says  Mr.  Bishop  in  his  work  on  Written  Laws, 
section  152,  "if  there  is  a  general  statute  and  one  local  or  special 
on  the  same  subject  in  conflicting  terms,  neither  abrogates  the 
other,  but  both  stand  together,  the  former  furnishing  the  rule 
for  the  particular  locality'  or  case,  the  latter  for  the  unexcepted 
places  and  instances;  and  it  is  immaterial  which  is  of  the  later 
date.  But  where,  from  anything  cognizable  by  the  judges,  they 
are  satisfied  the  general  law. was  meant  by  the  legislature  to 
supersede  the  local  or  special  one,  they  will  give  it  that  effect.'* 
Here  the   repeal  is   gathered,  not  merely  because  the   acts  are 
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inconsistent,  but  because  the  latter  in  express  terms  repeals  all 
acts  and  parts  of  acts,  general  and  special,  inconsistent  therewith 
-or  not  in  conformity  thereto. 

Sutherland  on  Stat.  Cons.,  page  214,  says  that  when  a  general 
^ct  is  passed,  **and  repeals  all  inconsistent  legislation,  it  will 
have  the  effect  to  repeal  all  special  acts  which  are  in  conflict 
with  it;"  and  Endlich,  section  206,  says  that  such  a  clause  re- 
moves the  chief  objection  to  repeals  by  implication. 

We  may  notice  in  this  connection  that  the  act  of  1884,  strictly 
speakings  is  not  a  local  one.  Its  operation  is  uniform  and  gen- 
eral in  the  class  to  be  affected.  As  said  by  counsel,  'Mt  was 
passed  for  no  local  purpose,  nor  with  any  individual  instance  in 
view,  but  as  a  general  law,  of  whose  benefits  corporate  persona 
not  yet  in  being  might  avail  themselves.'' 

It  was  engrafted    into  the  General    Statutes  of  the    State,  and 

formed  a  part  of  the  general  revenue  law  of  the  State  in  exist- 
•ence  when  the  general  revenue  act  of  1886  was  adopted,  and  the 
latter  must  be  held  to  repeal  the  former. 

Ill  Louisville  Water  Co.  v.  Clark,  148  U.  S.,  1,  the  Supreme 
Court  held  that  the  act  of  1886  was  a  general  revenue  act,  and 
considering  the  purpose  of  its  enai^tment,  and  the  fact  that  it  re- 
•quired  the  taxation  of  all  property  in  the  State,  unless  expressly 
-exempted  by  its  jirovisions,  and  repealed  all  inconsistent  acts, 
general  and  special,  it  was  held  to  repeal  the  special  act  of  that 
company  exempting  it  from  taxation.  Much  stronger,  we  think, 
is  the  argument  that  it  repeals  the  quasi  general  act  exempting 
newly-built  railroads. 

On  the  other  hand  it  is  contended  that  as  there  is  no  reference 
to  the  act  of  1884  in  the  alleged  repealing  act,  its  repeal  would  be 
•one  by  implication,  which  is  not  favored. 

Wo  have  seen,  however,  that,  considering  the  general  purpose 
of  the  act  of  1886,  and  its  express  repeal  of  inconsistent  acts,  the 
legislature  must  have  intended  the  latter  act  to  constitute  in  it- 
self a  compl-ete  system  of  taxation. 

Ft  is  urged  that  tliere  has  been  a  legislative  construction  of 
this  act  of  188i  conclusive  of  the  question. 

In  J887  Messrs.  Bullitt  &  Felaiid  collated  and  published  the 
acts  of  the  Kentucky  legislature,  regarded  as  in  force  and  effect; 
and  in  1888  the  general  assembly,  by  an  act  of  April  of  that 
year,  adopted  the  edition  of  the  General  Statutes,  as  thus  pre- 
pared, from  chapter  1  to  113a,  inclusive.  The  act  of  1884,  relied 
on  by  the  a.ppellees  as  exempting  them  from  taxation,  is  found 
embodied  in  tlie  edition  of  tne  statute  named.  So,  however,  is 
found  later  on  in  the  same  edition  the  act  of  1886,  repealing,  as 
appellant  contends,  the  former  act.  We  are  left,  therefore, 
where  we  started— with  the  solution  of  tiie  question  depending 
at  last  on  the  terms  and  provisions  of  the  acts  themselves,  and 
the  circumstances  and  the  purposes  of  their  enactment. 

It  is  insisted  that  there  has  been  a  contemporaneous  interpre- 
tation of  the  statutes,  by  the  officers  whose  duties  were  to  en- 
force them,  favorable  to  the  contention  that  the  one  was  not 
intended  to  repeal  the  other.  Thus  the  auditor,  after  1886,  con- 
tinued to  report  these  roads  as  "nontaxable  roads." 

The  railroad  commissioners,  in  some  of  their  reports,  incorpo- 
rate the  act  of  1884,  as  if  in  full  force  and  effect,  and  make  re- 
port of  the  length    and  valuation  merely  for  statistical  purposes. 

The  governor,  in  his  message  of  Decern !)er  30,  1887,  says: 
""Taxes    were    paid,  however,    on    only    $34,174,272   valuation    of 
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property,  as  the  residue,  amounting  to  110,516,681,  is  at  present 
exempt  from  taxation  by  the  terms  of  their  charters." 

*'So, "  say  counsel  for  appellees,  *'we  have  this  act  construed 
by  the  legislature,  the  governor,  the  railroad  commissioners  and 
the  auditor,  and  without  the  commissioners  and  the  auditor  It. 
was  impossible  to  execute  thA  law." 

It  may  be   admitted  that  the  interpretation   given  the   statate- 

by  these  officers  might  be  persuasive  evidence  of  its  meaning  if 
the  repealing  act  was  uncertain,  doubtful  or  ambiguous. 

In  TJ.  S.  V.  Graham,  110  U.  S.,  221,  it  is  said  of  a  law  consid- 
ered unambiguous:  "Such  being  the  case,  it  matters  not  what 
the  practice  of  the  department  may  have  been,  or  how  long  con- 
tinued, for  it  can  only  be  resorted  to  in  aid  of  interpretation^ 
and  it  is  not  allowable  to  interpret  what  has  no  need  of  interpre- 
tation. If  there  were  ambiguity  or  doubt,  then  such  a  practice,, 
begun  so  early  and  continued  so  long,  would  be  in  the  highest 
degree  persuasive,  if  not  absolutely  controlling  in  its  effects." 

So  this  court,  in  Collins  v.  Henderson.  11  Bush,  92,  saysr 
"When  the  words  of  an  act  are  obscure  or  doubtful,  and  where- 
the  sense  of  the  legislature  can  not  with  certainty  be  collected 
by  interpreting  the  language  of  the  statute  according  to  reason 
and  grammatical  correctness,  considerable  stress  is  laid  upon 
the  light  in  which  it  was  received  and  held  by  contemporary 
members  of  the  profession." 

If  the  language  of  an  act  be  certain,  its  object  can  never  be 
frustrated  by  any  amount  of  contemporaneous  interpretation,  no 
matter  how  consistent  or  how  widely  adopted  it  may  have  been. 
A  coijstruction  against  the  plain  meaning  of  the  law,  as  ex- 
pressed by  its  terms,  even  in.aid  of  justice  or  right  or  to  avoid 
an  absurditj',  is  never  permissible.     (Endlich,  page  506.) 

Considering,  therefore,  the  question  of  repeal  disposed  of,  the 
Inquiry  remains,  what  effect  does  the  repeal  of  the  act  of  1884 
have  upon  the  rights  of  the  appellees,  some  of  whom  began  the 
construction  of  their  roads  prior  to  the  repeal,  and  some  of  them, 
subsequently  thereto? 

It  results,  of  course,  without  further  argument,  that  the  prop- 
erty is  subject  to  taxation  of  such  of  the  appellees  as  com- 
menced the  construction  of  their  roads  after  the  repeal  of  the  act 
on  which  they  rely  for  exemption.  Without  this  exemption  act 
of  1884  their  property  is  upon  the  same  footinji  as  other  property 
in  the  State.  They  can  not  say,  after  September,  1886,  we  relied 
on  this  exemption  act,  expended  our  money  in  the  construction 
of  these  roads  on  the  strength  of  the  act  of  1S84,  and,  therefoie, 
have  acquired  certain  rights  which  the  legislature  can  not  take 
away.  The  exemption  had  been  withdrawn  before  they  began 
the  work  or  expended  their  money.  Certainly  the  State  takes 
away  none  of  their  property  and  circumscribes  none  of  their 
.property  rights.  It  simply  treats  their  property  as  it  does  that 
of  others,  because   subject  to  the   same  general  law  of   taxation. 

The  State,  however,  contends  that  the  same  is  true  of  the  prop- 
erty of  those  of  the  appellees  wlio  began  the  construction  of  their 
roads  while  the  law  of  1884  was  in  force,  that  is,  at  a  time  prior 
to  September  14,  1886. 

It  is  contended  that  the  exemption  act  is  a  mere  bounty,  which 
the  State  may  withdraw  at  pleasure,  and,  more  than  that,  that 
even  if  the  act  to  encourage  the  appellees  to  construct  their 
roads  be  regarded  as  forming  a  contract  with  the  State  of  an 
obligatory  character,  yet  the  power  reserved  to  the  State  by  the 
law  of  1856  authorized  any  change  in  the  contract  desirable  by 
the  State  or  even  its  entire  revocation. 
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Quoting  from   Tomlinson  v.  JesHup,  15  Wallace,  454,  a  leading 

case  on    the  subject    under  consideration,  counsel-  contend  ttiat 

''immunity  from   taxation,  constituting  in  these   cases  a  part  of 

the  contract  with  the  government,  is  by  the  reservation  of  the 
power,  such  as  is  contained  in  the  law  of  1841  (here  1856),  sub- 
ject to  be  revoked  equally  with  any  other  provision  of  the  char- 
ter whenevei  the  legislature  may  deem  it  expedient  for  the 
public  interest  that  the  revocation  shall  be  made." 

It  is  sufficient  to  say  of  this  proposition,  which  even  at  first 
blush  strikes  one  as  extraordinary  and  unjust,  if  attempted  to 
be  applied  to  those  of  the  appellees  who  accepted  the  offer  of 
the  State  and  expended  their  money  on  its  exemption  pledge, 
that  the^ct  of  1856,  reserving  the  right  to  repeal  or  amend  char- 
ter privileges  granted  by  the  legislature  to  particular  persons^ 
has  no  application  to  the  law  of  1884,  which,  as  said  before,  was 
a  general  law  and  affected  alike  all  who  accepted  its  provisions 
or  acted  on  the  strength  of  them.  No  contract  was  made  with 
any  person,  natural  or  artificial,  upon  the  adoption  of  this  act, 
though  by  accepting  its  terms  certain  rights  might  be  secured 
thereunder  of  the  nature  of  contract  rights.  But  no  reservation, 
express  or  implied,  can  be  said  to  have  been  made  therein,  by 
virtue  of  the  act  of  1856.  Being  a  general  law,  it  was  revocable 
at  pleasure,  but  it  does  not  follow  that  it  might  be  revoked  so 
as  to  injuriously  affect  the  citizen  accepting  its  provisions  in 
violation  of  the  pledge  of  the  State  and  the  common  principles 
of  justice.  . 

The  State,  to  promote  the  ends  of  development,  to  afford 
greater  facilities  for  transportation,  and  to  bring  into  its  borders 
an  increased  volume  of  property,  shortly  to  help  bear  the  com- 
mon tax  burden,  says  to  the  railroad  people:  Build  up  your  en- 
terprises and  expend  your  capital  in  our  midst,  and  in  consider- 
ation of  the  premises  we  will  grant  you  a  brief  respite  from  the 
tax  gatherer.  We  think  the  State  can  not  withdraw  its  pledge 
of  immunity  from  those  who  acted  upon  the  assurances  of  the 
act,  and  that  the  property  of  the  appellees,  beginning  their  work 
prior  to  the  repealing  act  of  September  14,  1886,  and  thus  accept- 
ing the  provisions  of  the  act  ot  1884  while  it  was  in  force,  can 
not  be  subjected  to  the  taxation  sought  to  be  imposed  in  these 
actions. 

The  private  exemption  acts,  pleaded  by  some  of  the  appellees, 
came  clearly  within  the  principle  decided  in  Louisville  Water 
Co.  V.  Clark,  supra.  The  immunity  claimed  was  withdrawn  by 
the  act  of  1886.  A  question  of  practice  only  remains  for  settle- 
ment. 

The  plaintiff  alleged  the  facts  with  reference  to  each  road  con- 
stituting its  cause  of  action  thus:  That  annual  reports  of  the 
railroad  authorities  to  the  auditor  of  the  length  and  valuation 
of  their  respective  roads  within  tlie  State  had  been  made;  that 
these  were  annually,  and  before  September' 1st,  laid  before  the 
railroad  comrnmissioners,  who  proceeded  to  value  and  assess 
the  property  set  forth  in  these  reports;  that  a  statement  of  such 
was  thereupon  returned  to  the  auditor,  who  notified  the  defend- 
ants of  the  amount  of  the  assessment  and  the  tax  due,  etc. 

The  defendants  denied  these  allegations  in  detail,  explaining 
as  to  the  reports  of  their  officers  when  made  that  they  were 
furnished  for  statistical  purposes  merely.  In  a  separate  para- 
graph the  act  of  May,  1884,  was  pleaded  as  affording  th«m  im- 
munity from  the  taxation  sought  to  be  imposed.  A  demurrer  to 
this  paragraph  was  overruled.  This  defense  constituted  a  com- 
plete bar  to  recovery,  and  no  matter  what  proof  might  be  ad- 
duced by  the  State   in  support  of   the  issues  otherwise   made  by 
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the  answers,  the  end  necessarily  resiiltinjj  from  the  ruling  of  the 
court  in  sustaininp:  this  plea  of  exemption  was  bound  tc  be  a  dis- 
missal of  the  petitions. 
The  State,  looking,  perhaps,  to   the   contemplated  appeal  and 

with  a  view  of  having  all  the  controverted  facts  established  by 
proof,  and  having  the  cases  ready  for  a  final  judgment  should 
the  legal  question  be  determined  in  its  favor  in  the  appellate 
court,  inroduced  the  secretary  of  the  state,  the  railroad  commis- 
sioners and  the  auditor's  clerk,  who  proved  facts  conducing  to 
establish  the  allegations  in  the  petitions.  The  defendants  intro- 
duced no  witness,  but  had  these  witnesses  to  file  certain  addi- 
tional reports  or  records.  The  court  on  final  hearing  dismissed 
the  petitions,  ai;d  the  State  appealed  without  having  made  a 
motion  either  for  a  new  trial  or  for  a  separation  of  the  law  and 
facts.  We  do  not  think  either  was  necessary.  The  petition 
seems  to  have  presented  a  good  cause  of  action.  When  the  plea 
of  exemption  was  erroneously  sustained  it  really  ended  the  case, 
or  at  least  nut  an  end  to  the  possibility  of  recovery  by  the  plain- 
tiff. The  facts  shown  in  proof  appear  to  sustain  the  State's 
right  to  recover.  There  was  no  contrariety  of  testimony.  A  few 
pamphlets  and  reports  of  officers  only  were  filed,  and  when  the 
case  was  finally  dismissed  there  was  in  fact  nothing  before  the 
court  save  questions  of  law.  There  was  no  disagreement  as  to 
what  was  shown  in  the  books,  though  the  legal  effect  of  the 
facts  so  shown  was  a  subject  of  difference  of  opinion.  The  court 
passed  on  nothing  save  legal  questions,  and  tliese  this  court  may 
review  in  the  absence  of  the  motions  for  a  new  trial  and  a  sepa- 
ration of  the  law  and  facts.  Upon  a  return  of  the  cases,  or  such 
of  them  as  will  be  indicated,  the  demurrer  to  the  plea  of  exemp- 
tion will  be  sustained,  and  then  the  facts  of  the  alleged  assess- 
ments, notices,  etc.,  wny  be  fully  inquired  into. 

From  the  records  before  us  the  following  appellees  appear  to 
have  commenced  the  construction  of  their  roads  after  Septem- 
ber 14,  18H6:  Owensboro  <fe  Falls  of  Rough  &  Green  River  R.  R. 
Co.;  Louisville  &  Nashville  R.  R.  Co.,  &c.  (being  the  Cumber- 
land Valley  Branch  and  Extension;  the  Middle  Division  Cumber- 
land &  Ohfo,  known  as  the  Springfield  Branch,  and  the  Clarks- 
ville  and  Princeton  Division— the  last-named  division  seems  ex- 
empt for  five  years  after  its  commencement  on  October  31,  1884); 
the  Burni-ide  &  Cumberland  River  R.  R.  Co.;  Hodgenville  & 
Elizabethtown  R.  R.  Co.;  Louisville,  Hardinsburg  &  Western 
R.  R.  Co.,  &o.;  Louisville,  St.  Louis  &  Texas  Ry.  Co.  (No.  178), 
and  Ky.  Midland,  and  the  judgments  therein  are,  therefore,  re- 
versed. 

The  following  appellees  commenced  the  construction  of  their 
roa(l>^  while  the  act  was  in  force  and  are,  therefore,  entitled  to 
the  five  years'  exemption  from  the  date  of  said  commencement; 
hut  from  the  record  it  appears  that  the  exemption  expired  and 
the  State  appears  entitled  to  recover  for  a  part  of  the  time.  The 
petitions  wefe  dismissed  and  the  judgments  are  reversed  for 
that  reason:  Ohio  Valley  R.  R.  Co.;  Louisville  Southern  R.  R. 
Co.,  &c.  (No.  180);  Kentucky  &  Indiana  Bridge  Co.;  Kensee 
Coal  Co. 

The  following  appellees  commenced  their  roads  while  the  act 
was  in  force  and  are  not  sued  for  any  year  for  which  they  are 
not  exempt,  and  for  that  reason  the  judgments  are  affirmed  as 
to  them:  Elkton  &  Guthrie  R.  R.  Co.;  Mammoth  (^ave  R.  R. 
Co.;  Louisville  Southern,  «fec.  (No.  175),  and  Owensboro  &  Nash- 
ville and  L.  &  N.  (No.  184). 

The  judgments  in  the  cases  indicated  are  erroneous,  and  are 
reversed,  with  instructions  to  proceed  as  herein  indicated. 
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Judge  Hazelrigs:  delivered  the  following  modified  opinion  in 
Tesponse  to  a  petition  for  rehearing  in  the  case  of  the  Elljton  & 
<3Jiithrie  Railroad: 

Our  attention  has  been  called  to  the  fact  that  the  judgment  of 

the  lower  court  in  the  case  of  the  Elkton  &  Guthrie  Railroad  was 

rendered  for  interest  on    the  taxes  due  on   October  10,  1890.     The 

construction  of  this  road  began  in  August,  18H4,  and  under  the 
opinion  of  this  court  heretofore  delivered  it  was  exempt  from 
taxation  for  five  years  after  that  date.  It  lias  been  held  repeat- 
^edlj'  by  this  court  that  taxes,  though  due  and  payable  at  a  time 
certain,  do  not  bear  interest  unless  the  statute  says  so,  and  we 
have  no  statute  to  that  effect,  penalites  being  imposed  in  lieu 
thereof,  hence  the  judgment  is  erroneous  to  that  extent. 
The  cross  aiDpeal  of  the  appellee  company  was  overlooked. 


COMMONWEALTH    v.    LEXINGTON    PASSENGER   &  BELT 

RY.  CO. 

(Filed  November  1,  1893— Not  to  be  reported.) 

Tlie  appellee*fl  road,  bavlDK  beeD  coostruoted  after  the  act  of  1884,  exempt- 
ing it  from  taxation  for  flvu  years  after  ice  oonstrucrinn,  was  repealed,  is 
Dot  entitled  to  any  exemption  fiom  taxation  for  any  period. 

W.  J.  Hendrick  and  Reid  Rogers  for  appellant. 

Humphrey  &  Davie  and  Wm.  Lindsay  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee  began  the  construction  of  its  road  in  1889.  The 
»ct  of  1884,  by  virtue  of  which  the  company  claims  an  exemp^tion 
from  taxation  for  five  years,  was  repealed  by  the  Hewitt  act 
which  took  eflFect  September  14,  1886.  It  is.  therefore,  not  enti- 
tled to  any  exemption  under  the  act  relied  on. 

Full  discussion  of  the  question  was  had  in  Commonwealth  v. 
Owensboro,  Falls  of  Rough  &  Green  River  R.  R.  Co.  and  others, 
■decided  October,  1898  (ante,  449). 

The  judgment  dismissing  the  plaintiff's  petition  is  reversed, 
with  directions  to  sustain  the  demurrer  of  plaintiff  to  so  much  of 
the  answer  as  relied  on  the  exemption  act  of  1884,  and  for  fur- 
ther proceedings  in  accordance  herewith. 


FIRST  NAT.    BANK  OF    COVINGTON    v.    THE  D.    KIEFER 

MILLING  CO.,  &c. 

(Filed  October  31,  1898.) 

1.  Assignment  by  corporation  for  benefit  of  creditors— Fraud— The  evl- 
-denoe  snows  that  tbe  president  of  tbe  appellee  corporation  was  duly  elected 
4it  a  meeting  of  tbe  stockholders  and  authorized  to  expcute  a  deed  of  assifrn- 
ment  for  the  purpose  of  SAcurine  an  equal  division  of  the  assets  of  the  cor- 
poration among  its  creditors.  There  is  no  evidence  of  a  fraudulent  purpose 
In  tbe  ezeoution  of  the  deed,  and  it  must  be  treated  as  valid. 
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8.  Attaobments— Grounds  for— To  sustain  bis  attacbmeDt  the  plaintiff 
must  prove  not  only  that  defendant  has  no  property  in  this  State  subject  to 
execution^  or  not  enough  thereof  to  satisfy  nlalntifl's  demand,  but  the  addi- 
tional faot  that  the  colleotlon  of  the  demand  would  be  endangered  bv  delay 
in  obtaining  a  jud^munt,  or  a  return  of  no  property  found ;  and  the  last- 
mentioned  fact  does  not  follow  as  a  necessary  consequence  from  proof  of  the 
first. 

8.  Priorities  between  attaching  creditor  and  assignee  for  creditors— Un- 
recorded deed  of  assignment— Where  a  deed  of  assignment  for  the  benefit  of 
creditors  is  executed,  acknowledged  and  delivered  by  the  debtor  to  his  as- 
signee, the  assignee  thus  acquires  nn  equitable  interest  in  the  assigned  es- 
tate, even  before  he  lodges  the  deed  of  assignment  for  record,  which  is  prior 
and  superior  to  the  equity  acquired  by  a  creditor  whose  attachment  is  issued 
and  levied  after  the  delivery  of  the  deed,  but  before  it  is  lodged  for  record. 

A  deed  of  assignment  was  executed,  acknowledged  and  delivered  to  the 
assignee  at  9  o'clock  a.  m.  A  creditor  of  the  assignor  sued  out  an  attach- 
ment against  his  estate,  which  was  placed  in  the  hands  of  the  sheriff  for 
execution  at  1.15  p.  m.  of  the  same  day;  the  deed  of  assignment  was  lodged 
for  record  at  2.46  p.  m.  of  the  same  day.  Held— That  the  equity  of  the  as- 
signee in  the  estate  is  prior  and,  therefore,  superior  to  that  of  the  attaching 
creditor. 

4.  Creditor  must  take  notice  of  articles  of  incorporation  of  corporation — 
A  person  dealing  with  a  corporation  must,  at  his  peril,  take  notice  of  its 
charter  or  articles  of  incoi*poration.  In  a  contest  between  the  assignee  of 
an  insolvent  corporation  and  a  bank  that  has  loaned  the  corporation  money, 
a  provision  of  the  recorded  articles  of  incorporation  of  the  corporation  not 
allowing  it  to  incur  any  liability  or  indebtedness  in  excess  of  one-half  of  ita 
capital  stock,  which  was  $60,000,  will  be  enforced  against  the  bank,  and  it 
will  be  allowed  judgment  for  only  $30,000  of  the  $77,000  loaned  by  it  to  the 
corporation. 

J.  F.  <fc  C.  H.  Fish  for  appellant. 

Jas.  P.  Tarvin  and  Cleary&  Hamilton  for  appellees. 

Appeal  from  Kenton  Chancery  Court.  " 

Opinion  of  the  court  by  Judge  Lewis. 

Prior  to  December  18,  1888,  "The  D.  Kiefer  Milling  Co.,"  incor- 
porated under  chapter  56,  General  Statutes,  of  which  D.  Kiefer 
was  president  and  principal  stockholder,  had  done  a  large  and 
apparently'  profitable  business;  but  b^'  reason  of  the  fraudulent 
conduct  of  Geo.  M.  Kiefer,  son  of  the  president  and  secretary  of 
the  company,  in  discounting  and  receiving  from  the  First  Na- 
tional Bank  proceeds,  amounting  to  a  large  sum,  of  drafts  pur- 
porting to  have  been  drawn  by  the  company,  with  which  he  fled 
the  State,  it  was  rendered  insolvent,  and,  December  31,  1888,  a 
meeting  of  its  directors  and  stockholders  was  held,  when  a  deed 
of  assignment  was  directed  made  and  was  executed  by  D» 
Kiefer,  the  president;  but  without  delivering  the  deed  to  the 
assignee,  D.  Kiefer.  with  the  hope  and  purpose  of  continuing 
the  business,  proposed  an  arrangement  with  "the  First  National 
Bank  of  Covington,"  whereby  his  wife  was  to  furnish  a  large 
sum  of  money  to  enable  the  company  to  eventually  pay  its  debts, 
and  the  bank  was  to  advance  a  considerable  sum  to  aid  in  carry- 
ing on  the  business  in  the  meantime,  about  $U,000  of  which  was 

actually  paid. 

That  arrangement  was  not,  however,  fully  carried  out  hecause- 
D.  Kiefer  died  .January  5,  1889;  and  .January  7,  1889,  the  First 
National  Bank  of  Covington  brought  an  action  against  the  D. 
Kiefer  Milling  Co.  for  judgment  on  numerous  demands,  aggregate 
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iDg  about   $77,000,  seeking  and  obtaining  at  the  same  time  an  at-^ 

taohment  for  the  second  class  provided  in  section  194,  Civil  Code* 

It  appears  plaintiff's  petition  was  filed  in  the  clerk's  office  anct 

the  attachment  issued  and  placed  in  the  hands  of  the   sheriff  at 

1:15  o'clock  p.  m. ;  but  the  evidence  shows  that  there  was  on  the« 

same  day  a  meeting  of  stockholdejrsof  the  D.  Kiefer  Milling  Co., 

by  whom    W.  S.  Kiefer   was   elected    president   in    place   of   D.. 

Kiefer,  deceased,  and  a  resolution  passed  for  execution  of  a  deed; 

of  assignment  for  benefit  of  creditors;  and  in  pursuance  thereof 
a  second  deed  was  executed  and  acknowledged  by  W.  S.  Kiefer, 
president,  and  the  secretary  of  the  company,  and  delivered  to. 
the  assignee  about  9  o'clock  a.  m. ;  but  the  assignee,  B.  If.  Graz- 
iani,  did  not  lodge  the  deed  for  record  until  2:45  o*£lock  p.  m. 
of  th3  same  day,  withholding  it  to  await  the  result  of  a  meetings 
with  the  president  and  directors  of  the  First  National  Bank  of 
Covington,  which  it  appears  was  on  January  5th,  day  of  D. 
Kiefer's  death,  agreed  to  be  held  on  January  7th. 

Subsequently  a  second  action  was  instituted  by  the  bank  and 
another  attachment  obtained,  which  was  consolidated  and  tried* 
with  the  first;  but  upon  final  hearing  both  of  the  attachments 
were  discharged,  the  deed  of  assignment  judged  valid  and  effect- 
ual, and  proceeds  of  property  convej^ed,  amounting  to  about  $30,- 
000,  directed  to  be  distributed  and  paid  pro  rata  to  creditors  of 
the  D.  Kiefer  Milling  Co.,  only  the  amount  of  $30,000  of  the  $77,- 
000  claimed  by  the  First  National  Bank  being,  however,  adjudged 
to  be  thus  ratably  paid. 

The  first  question  naturally  arising  is  whether  the  deed  of 
assignment  is  effectual  for  any  purpose. 

There  is  no  evidence  it  was  executed  with  any  other  intention, 
on  part  of  the  grantors,  than  to  thereby  secure  a  fair,  legal  anct 
just  distribution  of  the  estate  of  the  D.  Kiefer  Milling  Co.,  then- 
insolvent,  among  all  its  creditors.  Nor  do  we  think,  as  counsel 
argues,  the  deed  is  invalid  by  reason  of  the  want  of  authority 
in  W.  S.  Kiefer  to  make  it  as  president,  for  the  evidence  shows; 
there  was  a  regular  election  by  the  stockholders  and  he  was  duly 
chosen. 

Moreover,  the  summons  on  plaintiff's  petition  was  served  on, 
and  a  copy  of  the  order  of  attachment  was  delivered  by,  the 
sheriff  to  W.  S.  Kiefer,  as  president  of  the  defendant,  which  it 
is  to  be  presumed  was  done  by  the  direction  of  the  plaintiff. 

As  the  second  action  was  not  commenced  until  after  the  deed- 
was  lodged  for  record,  clearly  the  attachment  in  that  case  can. 
not  prevail. 

The  reason  stated  by  the  lower  court  for  discharging  the  at- 
tachment issued  in  the  first  action  is  that,  although  defendant 
did  not,  as  stated  in  the  petition,  have  property  in  this  State 
subject  to  execution,  or  not  enough  tt)ereof  to  satisfy  tlie  plain- 
tiff's demand,  the  collection  of  it  would  not,  as  alleged,  have 
been,  in  meaning  of  section  194,  Civil  Code,  endangered  by  de- 
lay in  obtaining  judgment  for  a  return  of  no  property  found*. 

According  to  the  langua«;e  there  used  the  single  fact  a  defend- 
ant has  no  property  in  this  State  subject  to  execution,  or  not 
enough  thereof  to  satisfy  plaintiff's  demand,  is  not  sufficient  to 
authorize  an  attachment;  but  the  additional  and  independent 
fact  that  the  collection  of  the  demand  will  be  endangered  by  de- 
lay in  obtaining  judgment,  or  a  return  of  no  property  found, 
must  also  be  alleged  and  shown.  '/ 

It  was,  it  is  true,  held  in  Burdett  v.  Phillip,  78  Ky.,  246,  that- 
the  two  facts  are  concomitant,  and  the  latter  followed  as  a  con- 
sequence of  the  former;  but   in    Francis   v.  Burnett,  84   Ky.,  30„ 
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the  ruling  in  wliich  is  adliered  to,  it  was  held  the  legislature 
evidently  intended  tlie  latter  to  have  an  independent  ir.eaning, 
and  that  it  did  not  always  or  necessarily  follow  that  because  the 
defendant  did  not  have  pro^^ierty  enough  subject  to  execution  to 
satisfy  plaintitT's  dennand,  the  collection  of  it  would  be  endan- 
gered by  delay  in  obtaining  judgment  or  a  return  of  no  property 
5found;  but  whether  the  plaintiff  in  this  case  did  actually  show 
existence  of  both  facts  we  need  not  consider,  b«'cauBe  the  judg- 
ment appealed  from  can  and  ought  to  he  affirmed  upon  another 
ground. 

The  deed  of  assignment  havjng,  as  we  think,  been  clearly  exe- 
cuted with  no  fraudulent  intent,  the  contest  is  between  the  First 
National  Bank  of  Covington,  seeking,  in  virtue  of  attachment, 
to  absorb  the  entire  estate  of  the  insolvent  company,  and  other 
creditors  claiming  under  the  deed  a  pro  rata  distribution  as  pro- 
vided by  statute. 

Section  10,  chapter  24,  General  Statutes,  is  as  follows:  "No 
tieed  of  trust  or  mortgage  conveying  a  legal  or  epuitable  title  to 
real  or  personal  estate  shall  be  valid  against  a  purchaser  for  a 
valuable  consideration  without  notice  thereof,  or  against  credit- 
ors until  such  deed  shall  be  acknowledged  or  proved  according 
to  law  and  lodged  for  record.'' 

The  evidence  shows  the  deed  of  assignment  was  duly  executed, 
acknowledged  and  delivered  to  the  assignee,  and  he  thus  ac 
quired  ap  equitable  title  to  the  estate  before  plaintiff  commenced 
it»  action,  or  the  order  of  attachment  was  issued;  and  as,  accord- 
ing to  repeated  decisions  of  this  court,  a  creditor  acquires  by  at- 
tachment only  a  lien  upon  or  an  equitable  right  to  property 
levied  on,  it  necesi^arily  follows  that  we  have  in  this  case  simply 
a  contest  between  equities,  and  applying  the  doctrine  that  in 
such  state  of  case  the  equity  whicij  is  prior  in  time'must  prevail, 
there  is  no  other  alternative  but  to  decide  that  the  deed  of 
assignment  in  this  case  prevails  against  the  attachment.  Such 
has  been  the  construction  and  application  s8  often  given  by  this 
court  to  the  statute  quoted  that  it  is  needless  to  even  cite  the 
cases. 

It  appears  that  there  was  in  the  articles  incorporating  **The 
D.  Kiefer  Milling  Co."  a  provision  that  the  company  should  not 
in  any  event  incur  any  liability  or  indebtedness  in  the  aggregate 
in  excess  of  one-half  its  capital  stock  bona  fide  subscribed,  which 
was  $60,CKK). 

The  articles  of  incorporation  were,  as  required  by  statute,  re- 
corded, and,  independent  of  presumed  notice  by  First  National 
Bank  of  Covington  of  the  provision  in  regard  to  the  limit  of 
indebtedness  the  D.  Kiefer  Milling  Co.  was  empowered  to  con- 
tract,itis  a  well-settled  rule  that  a  person  dealing  with  a  corpor- 
ation must,  at  his  peril,  take  notice  of  its  charter  or  articles  of 
incorporation.  (Morawitz  on  Private.Corporations,  volume  2,  sec- 
tions o9l-2. ) 

Whether,  if  this  was  simply  a  onntest  between  the  bank  and 
milling  company,  violation  and  disregard  by  the  latter  of  the 
provision  of  the  articles  of  incorporation  would  be  a  sufficient 
defense  we  need  not  determine;  but  the  enforcement  of , that  pro- 
vision is  demanded  by  the  assignee  for  benefit  of  other  creditors 
who  have  been  prejudiced  by  the  unauthorized  and  illegal  deal- 
ing of  the  bank  with  an  unfaithful  officer  of  the  milling  com- 
pany, whereby  its  insolvency  was  precipitated,  if  not  actually 
x?aused;  and  iii  such  a  case  a  iiarticipant  in  the  fraudulent  trans- 
'Motion,  not  other  innocent  creditors,  should  suffer. 

The  judgment  is  affirmed. 
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FERGUSON  V.  CRICK. 
(Filed  October   31,  1893-~Nofc  to  be  reported.) 

1.  BouDdary— Evidence—Tbe  eTldence  showed  that  appellant  and  appel-. 
lee's  ancestor  agreed  upon  and  located  a  disputed  and  uncertain  division 
line  between  their  lands  in  1876,  and  that  appellant  had  prooessloners  to  fix 
upon  and  report  to  the  court  the  boundary  so  agreed  upon.  Therefore,  ap> 
pellant  is  concluded  by  such  report  and  agreement,  and  must  be  con^ned  to 
such  boundary. 

2.  Same— Statute  of  frauds— A  verbal  agreement  locating  a  disputed  divi- 
sion line  between  adjacent  land  owners,  which  has  been  executed^  -is  not» 
within  the  statute  of  fraud  and  is  binding  on  the  parties  to  it. 

J.  I.  Landes  and  Harry  Ferguson  for  appellant. 

Petrie  &  Downer  for  appellee. 

Appeal  frora  Christian  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Whether  th«  200-acre  survey  of  Wristen,  made  in  lK16and  under 
which  the  appellant  asserted  title,  covered  the  60  acres  of  land 
claimed  by  the  appellee  was  the  question  submitted  to  the  jury- 
on  the  first  trial  of  this  case. 

Upon  that  issue  the  Jury  failed  to  agree.  Thereupon  the  ap- 
pellee set  up  by  an  amended  answer  that  the  appellant'  had  pro- 
cured this  old  patent  to  be  processioned  in  1876,  and  that  while 
the  lines  were  being  located,  and  in  compromise  and  settlement 
of  certain  differences  between  the  appellant  and  one  James  Crick, 
under  whom  the  appellee  claims  title,  the  appellant  and  said  Crick 
agreed  upon  the  southern  boundary  line  as  fixed  by  the  process- 
oners,  by  which  the  appellant  took  the  land  north  of  this  agreecl 
line,  and  Crick  the  part  south  of  it. 

The  appellant  denied  making  such  an  arrangement.  The  issues 
thus  presented  were  transferred  to  the  equity  docket,  ami  upon 
final  hearing  were  decided  for  the  appellee. 

There  is  abundant  proof  sustaining  appellee's  contention.  The 
report  of  the  processioners  shows  the  establishment  of  this 
southern  line  as  contended  for  by  the  appellee,  and  reports  its 
location  as  having  been  made  by  the  consent  of  the  parties,  Fer- 
guson and  Crick.  The  same  fact  is  shown  by  a  number  of  wit- 
nesses, while  the  appellant's  testimony  to  the  contrary  is  sub- 
stantially unsupported;  but  it  Is  contended  that  even  if  this  be 
true  the  alleged  arrangement  being  in  effect  a  sale  of  land  by 
Ferguson  to  Crick  was  not  in  writing,  and  hence  is  within  the 
statute  of  frauds.     We  are  of  a  dfifevent  opinion. 

In  Grigsby,  &c  v.  Combs,  14  Ky.  Law  Rep.,  651,  this  court 
said  that  such  amicable  arrangements  between  disjiuting  claim- 
ants of  co-terminous  boundaries  have  been  sanctioned  by  re-. 
peated  adjudications. 

Here  Crick,  who  had  entitled  himself  to  certain  equities  in  the 
land  by  the  erection  of  buildings  on  it  and  otherwise  clearing  it 
up  and  improving  it,  a{<reed  to  surrender  all  further  claim  if  the 
line,  as  fixed  by  the  processioners,  should  be  marked  and  re- 
turned as  the  true  line  by  consent  of  the  parties.  This  was  done. 
The  processioners'  report  is  conclusive  of  that  fact. 

The  agreement  merely  fixed  the  southern  boundary  line  of  the 
appellant's  survey.  The  appellant  is  concluded  by  the  report 
and  by  his  agreement. 

Judgment  afilrmed. 
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BURCHETT  v.  DAILEY. 
(Filed  November  2,  1893— Not  to  be  reported.) 

Vendor  and  vendee— Plead inge— Where  a  vendor  sues  to  enforce  his  ven- 
tlor's  lien  on  land,  and  alleses  ability  and  wlllingneRS  to  make  a  deed  oon- 
veying  title  and  tenderR  a  deed,  an  answer  denjinic  that  the  vendor  is  able 
to  make  a  good  and  sufficient  deed,  without  alleging  any  defect  in  bis  title, 
is  defective,  and  constitutes  no  defense. 

J.  R.  Botts  and  J.  H.  Burohett  for  appellant. 

J.  D.  Jones  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  below  was  to  subject  the  land  in  the  possession  of 
the  appellant  to  the  payment  of  the  purchase  money,  tendering 
a  deed  and  alleging  ability  and  readiness  on  the  part  of  the 
vendor  to  make  title.  The  answer  of  the  appellant  denies  the 
Bppellee  is  able  to  make  a  good  and    sufficient  deed. 

No  defect  in  the  title  is  pointed  out  by  the  defendant,  or  any 
averment  made  requiiinj?  an  exliibition  of  title  on  the  part  of  his 
vendor.  The   answer  was  defective,  and  constituted    no  defense. 

Judgment  affirmed. 

(Logan  V.  Bull,  78  Ky.,  607.) 


PIPER  V.  GUNTHER  &  SONS. 
(Filed  November  4,  189H.) 

1.  Constitutional  law— Practice  acts  regulating  proceedings  in  civil  cases 
^—Although  the  circuit  courts  of  this  State,  "as  constituted  and  organized" 
under  the  Constitutk)n  of  18&0,  no  longer  exists  because  new  courts  were 
created  by  the  new  Constitution  and  the  acts  in  pursuance  thereof,  vet  local 
acts,  enacted  prior  to  the  adoption  of  the  new  Constitution  to  regulate  pro- 
ceedings in  civil  cases  in  certain  counties  are  not  repealed  by  the  new  Con- 
stitution unless  inconsistent  with  it.  Sucti  acts  were  not  a  part  of  the 
*'old  courts."  and  survive  them  and  are  still  in  effect. 

2.  Same— The  act  requiring  the  clerk  of  the  Daviess  Circuit  Court  to  keep 
an  equity  trial  docket,  and  providing  that  no  case  should  stand  for  trial  or 
judgment  unless  set  down  on  such  trial  docket  before  the  first  day  of  the 
term  at  which  trial  or  judgment  is  sought,  is  not  inconsistent  with  section 
o9  of  the  new  Constitution,  forbidding  the  passage  of  local  acts  '*to  regulate 
the  jurisdiction  or  the  practice  of  the  circuits  of  courts  of  justice,  etc. 

Lucius  P.  Little  and  L.  Freeman  Little  for  appellant. 

Weir  &  Weir  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

By  the  provisions  of  an  act  of  the  general  assembly,  entitled 
"An  act  to  regulate  civil  proceedings  in  actions  in  Daviess  Cir- 
cuit Court,''  the  clerk  of  the  court  was  required  to  keep  an 
equity  trial  docket  in  addition  to  the  equity  docket  provided  for 
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* 

by  general  law.  It  was  also  provided  *'that  no  case  should 
stand  for  trial  or  judgment  unless  set  down  on  the  trial  docket 
before  the  first  day  of  the  term  at  which  trial  or  judgment  was 
sought.  The  clerk  was  to  so  set  the  cause  at  the  instance  of  any 
party  to  the  action  or  his  attorney.'' 

The  appellees  brought  this  suit  in  the  Daviess  Circuit  Court  to 
recover  judgment  on  a  purchase-money  note  for  a  town  lot,  and 
to  enforce  their  lien  thereon.  At  the  .January  term,  1893,  the  case 
was  called,  and  the  plaintiffs  moved  for  judgment.  The  defend- 
ant (appellant)  objected  upon  the  ground  that  '*the  case  did  not 
stand  for  trial.'' 

It  was  conceded  thai  the  action  had  not  been  placed  on  the 
equity  trial  docket  as  provided  by  the  special  act.  The  court 
rendered  a  judgment  in  behalf  of  the  appellees  over  the  objec- 
tion of  the  appellant,  and  also  overruled  his  motion  to  set  the 
same  aside,  made  on  the  ground  that  its  rendition  was  a  clerical 
mispripion.  The  appellant  brings  the  case  up,  insisting  that,  by 
reason  of  the  special  act  mentioned,  the  case  did  not  stand  for 
trial  or  judgment,  and  that  the  judgment  complained  of  was 
rendered  prematurely.  The  appellees  contend  that  hy  virtue  of 
the  present  Constitution  the  special  act  affecting  the  practice 
in  the  Daviess  Circuit  Court  is  no  longer  in  force,  and  hence  the 
judgment  was  properly  rendered. 

The  learned  circuit  court  judge  has  supported  this  contention 
— that  the  special  act  has  been  repealed— by  an  elaborate  and 
somewhat  plausible  opinion,  the  purport  of  which  is,  first,  that 
the  court  to  which  the  act  alone  applied  was  created  by  virtue 
of  the  Constitution  of  1850.  This  old  Constitution  has  been  su- 
perceded by  the  new,  wiiich,  by  its  12oth  section,  creates  a  new 
circuit  court  in  each  county.  The  Daviess  Circuit  Court,  to  reg- 
ulate the  practice  in  which  the  special  act  in  question  was 
passed,  is  not  the  Daviess  Circuit  Court  now  in  existence  under 
the  new  Constitution.  Moreover,  tlie  third  [»rovision  of  the 
scliedule  is  to  the  effect  that  circuit  courts,  as  now  constituted 
and  organized  by  law,  shall  contiraie  with  their  respective  juris- 
diction until  the  judges  of  the  circuit  courts,  proviiled  for  in 
this  Constitution,  shall  have  been  elected  and  qualified,  and 
shall  then  cease  and  determine,  and  the  causes  then  pending  in 
the  first-named  courts,  which  are  discontinued  by  this  Constitu- 
tion, shall  be  transferred,  etc. 

The  fallacy  of  this  argument,  it  seems  to  us,  lies  in  the  as- 
sumption that  because  the  old  court,  as  constituted  and  organ- 
ized, is  discontinued,  the  law,  whether  special  or  general,  regulat- 
ing the  practice  is  also  discontinued.  These  "practice  acts,"  so 
to  speak,  do  not  form  a  part  of  the  old  courts  **as  constituted 
«nd  organized,"  in  the  meaning  of  the  Constitution,  and  are  not, 
therefore,  discontinued  simply  because  the  old  courts  are  discon- 
tinued. 

On  the  contrary,  **that  no  inconvenience  may  arise  from  the 
alterations  and  amendments  made  in  this  Constitution,"  the 
first  clause  of  the  schedule  provides  "that  all  laws  of  this  (Jcm- 
raonwealth,  in  force  at  the  time  of  the  adoption  of  this  Consti- 
tution, not  inconsistent  herewith,  shall  remain  in  full  force  until 
altered  oi  repealed  by  the  general  assembly,"  etc. 

These  various  acts  regulating  practice  are  "laws  of  the  Com- 
moii«vealth."  They  are  not  repealed  simply  because  the  courts 
to  which  they  relate  are  discontinued,  as  constituted  and  organ- 
ize theretofore,  but  their  repeal  is  made  to  depend  on  whether 
they  are  inconsistent  with  the  new  Constitution,  and  whether 
inconsistent  or  not  is  a  question  not  involved  in  the  argument 
at  hand.  This. phase  of  the  question  will  be  considered  further 
along. 

The  various   acts   are   laws   of   the  Commonwealth  regulating 
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practice  in  civil  and  criminal  cases  are  independent  of  the  or- 
ganization  or  make  up  of  the  courts  created  either  by  the  new  or 
old  Constitutions. 

If  it  were,  otherwise,  then  the  laws  regulating  the  subject  of 
practice,  whether  general  or  special,  would  die  with  the  old 
courts.  The  Civil  and  Criminal  Codes  are  but  acts  regulating 
practice  in  civil  and  criminal  cases. 

*'The  provisions  of  this  Code  (Civil  Code,  section  88«)  shall 
regulate  pleadings  and  practice  in  civil  cases  com  menced  here- 
after in  courts  which  now  exist,  or  which  may  hereafter  be 
created"— created  of  course  under  the  Constitution  then  in  force. 
8pecial  acts,  therefore,  regulating  practice  in  the  courts  under 
the  old  Constitution  are  no  more  repealed  than  is  the  Code  of 
Practice. 

We  think  that  all  these  acts  survive  the  old  Constitution,  ex- 
cept such  as  are  inconsistent  with  it,  and,  further,  that  when 
they  are  inconsistent  with  the  Constitution  they  still  survive, 
provided  the  provisions  of  the  Consititution  making  them  in- 
consistent require  legislation  to  enforce  them. 

The  only  question  is,  therefore,  is  tiie  special  act  under  consid- 
eration inconsistent  with  any  provision  of  the  Constitution  which 
is  in  force  of  itself,  or  is  operative  without  legislation  to  enjoin 
it?  The  only  provision  on  the  subject  relied  on  to  shovv  this  in- 
consistency is  that  of  section  59,  providing  that  the  general 
assembly  shall  not  pass  local  or  special  acts  '*tu  regulate  the 
jurisdiction  of  the  practice  of  the  circuits  of  courts  of  justice, 
or  the  rights,  power, duties  or  compensation  of  the  officers  thereof; 
but  the  practice  in  circuit  courts  in  continuous  session  may,  by 
a  general  law,  be  made  different  from  the  practice  of  circuit 
courts  held  in  terms." 

This  is  a  direction  to  future  legislatures,  and  a  limitation  on 
future  special  legislation.  It  contemplates  that  the  practice  in 
circuit  courts  having  stated  sessions,  as  well  as  those  having 
continuous  session,  shall  be  made  uniform  by  general  law, 
though  the  latter  may  differ  from  the  former,  after  which  it 
shall  not  be  within  the  legislative  competencj*  to  pass  special 
or  local  acts  regulating  the  practice,  jurisdiction,  etc.,  of  the 
circuit  courts. 

The  legislature  has  provided  the  course  of  procedure  in  circuit 
courts  having  continuous  sessions  (chapter  124,  Acts  91-2-8,  page 
419);  but  no  general  law  has  as  yet  been  provided  for  the  other 
circuit  courts.  Until  this  shall  be  done  we  think  the  sjjecial  acts 
regulating  the  practice  in  these  courts,  as  well  as  the  general 
laws  on  the  subject,  stand  unrepealed,  and  are  in  fact  expressly 
continued  in  force  by  the  first  clause  of  the  schedule. 

The  judgment  below  was  prematurely  rendered;  it  is  reversed, 
with  directions  to  set  it  aside  and  for  proceedings  consistent 
herewith. 


CRUTCHLOW  V.  BEATTY. 

(Filed  November  18,  189H— Not  to  be  reported.) 

1.  BouDdary— Evidence— The  evidence  sbows  that  those  owDing  And  in 

Sossession  of  adjoining  tracts  of  land  agreed  upon  and  located  a  disputed 
ivision  line  three-quarters  of  a  century  ago,  and  the  lands  were  surveyed 
twenty  years  ago,  and  the  agreed  line  recognized  by  owners  or  those  in  pos- 
session at  that  time,  therefore,  the  lower  court  properly  fixed  upon  such 
agreed  line  as  the  true  division  line  between  the  lands,  although  It  does  not 
coincide  with  the  calls  of  the  patent  under  which  the  parties  claim. 
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2.  Same— Adverse  possession— Where  one  is  olalming  land  by  actual,  ad- 
verse possession,  evidence  of  his  declaration  made  to  third  parties,  that  he 
olalraed  only  to  a  certain  designated  line,  and  that  when  surveyed  he  in- 
tended to  move  his  fence  back.  Is  competent  to  show  that  his  alleged  pos- 
session was  friendly  and  not  adverse. 

J.  S.  Wortham  for  appellant. 

Wm.  H.  Holt  and  G.  W.  Stone  for  appellee. 

^Appeal  from  Grayson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

« 

This  was  a  law  and  fact  case,  submitted  to  the  court  without 
the  intervention  of  a  Jury,  and  while  the  weight  of  the  evidence 
may  be  on  the  side  of  the  appellant,  we  are  not  disposed  to  dis- 
turb the  finding,  when    satisfied  there   is  evidence   to  support  it. 

The  litigation  originated  from  a  dispute  between  neighbors  a& 
to  the  real  boundary  lines  between  their  adjoining  places.  A& 
is  usual  in  such  oases  bad  feeling  on  the  part  of  the  one  neigh- 
bor toward  the  other  is  sought  to  be  gratified,  and  the  mere  right 
of  property  a  secondary  question. 

As  an  original  proposition  a  court  or  jury  might  well  establish 

from  the  proof  the  line  between  the  Toole  tract  and  the  Kerr 
tract  as  beginning  at  the  ^vhite  oak  and  ending  at  the  (2)  black 
oaks,  known  as  the  Webb  corner;  but  a  different  line,  although 
made  after  the  original  survey,  mayHse  adopted  and  established 
as  the  real  line  by  the  original  owners,  or  by  those  who  at  the 
time  were  in  the  possession  and  tlie  owners. 

It  is  shown  by  Dunn  and  others  that  very  many  years  before 
this  trouble  originated  Kerr  and  Mercer,  who  then  owned  the  re- 
spective tracts  of  land,  recognized  the  line  fixed  by  the  court  as 
the  true  boundary.     They  were  then  talking  on  the  subject. 

That  ther^  was  a  marked  line,  plain  and  distinct,  made  more> 
than  three-quarters  of  a  century  ago,  including  tiie  boundary 
and  claim  of  those  under  whom  the  plaintiff  claims,  is  shown  by 
a  number  of  witnesses;  and  while  this  line  differs  from  the  orig- 
inal patent  and  is  junior  in  date,  or  does  not  run  to  what  is  estab- 
lished as  the  Webb  corner,  it  was  evidently  made  by  some 
arrangement  between  the  owners  of  the  two  tracts,  and  with  the 
admission  and  recognition  of  this  line  as  the  boundary  by  those 
from  or  through  whom  these  parties  derived  title,  it  seems  to  us 
the  court  acted  properly  in  establishing  the  line  recognized  as 
such  by  the  owners. 

These  lands  were  surveyed  twenty  or  more  years  back  by  them 
or  at  the  instance  of  those  living  on  the  lands,  and  the  line 
established  or  recognized  as  the  line  of  those  in  possession;  and 
while  the  surveyor  now  thinks  there  was  a  mistake  in  the  sur- 
vey, or  that  it  failed  to  call  for  the  real  corner  or  follow  the  true 
line,  it  is  too  late  now  to  correct  it. 

As  to  another  line  of  this  Toole  tract  it  is  conceded,  and  if  nob 
the  proof  shows  it,  that  the  line  fixed  by  the  court  is  the  true 
boundary;  but  it  is  maintained  that  tiie  appellant  has  held  apart 
of  the  land  adversely  and  within  his  inclosure  for  more  than  fif- 
teen years,  and  thu.^  acquires  title. 

If  there' was  no  evidence  in  this  case  but  that  of  the  possession 
on  the  part  of  the  appellant  of  the  small  strip,  it  might  be  held 
that  this  being  within  his  inclosure  would  establish  an  adverse 
holding;  but  the  proof  shows   that  the  appellant  claimed  t^  own 
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» 

to  the  line  as  fixed,  or  known  as  the  Leitch  line,  and  that  when 
surveyed  he  said  more  than  ono^  that  he  intended  to  move  his 
fence  back. 

While  the  statement  to  those  who  are  not  interestud  in  the  liti- 
gation as  to  the  nature  of  one's  claim  to  land  did  not  work  an 
<estoppel,  yet  it  is  evidence  as  to  the  manner  in  which  the  title  is 
held,  and  may  be  introduced  to  show  the  absence  of  any  claim  of 
right.  This  evidence  the  court  had  before  it,  and  in  applying 
the  law  to  the^facts  we  can  not  say  erred  in  the  finding. 

Upon  the  facts  of  this  case  the  judge  below  refused  to  change 
a  maiked  line,  recognized  by  the  owners  of  the  respective  tracts 
(and  from  whom  these  litigants  derived  title)  for  many  years  as 
the  true  boundary. 

Tn  the  second  place,  refused  to  establish  a  line  upon  a  posses- 
sion claimed  to  be  adverse,  when  there  was  evidence  showing 
that  the  holding  was  friendly  and  not  adverse,  and  when,  by 
establishing  an  adverse  holding,  a  part  of  appellee's  survey 
would  have  been  left  within  appellant's  inclosure. 

We  must  concur  in  the  finding  below,  or  at  least  can  not  say 
the  judgment  was  flagrantly  wrong. 

Judgment  affirmed. 


COMMONWEALTH  V.  DAY. 

(Filed  November  16,  1893.) 

1.  Intoxlcatinfi;  liquors— CoDstitutional  law— The  Fleming  couDty  local 
option  law  prohibits  the  ^Ift,  loan  or  traffic  of  intoxicating  liquors  in  any 
quantity  by  any  person  except  as  to  the  use  of  wine  for  sacramental  purposes 
and  to  a  regular  practicing  physican,  who  in  -good  faith  prescribes  it  as  a 
medicine  to  his  patient,  and  to  a  sale  by  a  distiller  on  certain  conditions, 
and  to  a  furnishing  or  gift  of  liquors  bv  one  to  members  of  bis  family  or  to 
invited  guests  at  his  own  hoasehold.  Held— That  the  act  is  not  unconstitu- 
tional and  does  not  impose  different  penalties  on  different  classes  of  people^ 
where  it  prescril)es  one  penalty  for  all  those  who  sell,  give,  etc.,  such  liquor, 
and  another  penalty  to  physicians  who  prescribe  whisky  other  than  as  a 
medicine;  the  act  denounces  two  different  offenses  in  this  respect  and  im- 
poses a  penalty  for  each  offense. 

2.  Same— The  sixth  section  of  the  act  forbidding  the  procuring  for  or  de- 
livery to  one  person  of  liquors  by  another  "to  lie  drank  as  a  beverage"  is 
not  a  limitation  of  the  preceding  sections  and  does  not  so  define  them  as  too 
make  a  sale,  gift,  etc.,  of  liquors  a  crime  only  when  sold,  given  away,  etc., 
^*to  be  drank  as  a  beverage." 

3.  Same— The  act  must  be  construed  according  to  its  plain  Intent,  there- 
fore, a  druggist  under  it  may  fill  a  prescription  of  a  regular  resident  physi- 
cian who  in  goou  faith  prescribed  same  to  a  patient  as  a  medicine,  although, 
accoi'ding.  to  the  letter  of  the  act,  the  physician  must  fuinlsh  as  well  as 
prescribe  such  liquors. 

But  the  distiller  or  the  grocer  or  any  other  person  can  not  fill  such  pre- 
scriptions of  a  pbyeloian  for  whisky. 

Each  sale  of  liquor  by  a  druggist  must  be  made  on  a  separate  prescription 
and  one  prescription  can  not  be  filled  an  indefinite  number  of  times. 

W.  J.  Hendrick  and  James  H.  Sallee  for  appellant. 

W.  G.  Dearing,  A.  E.  Cole  and  G.  A.  Cassidy  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Extended  opinion  of  the  court  by  Judge  Hazelrigg. 
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We  are  asked  by  the  learned  attorney  general  to  extend  the 
f^plnion  In  this  case  (ante,  385),  and,  by  a  donstruotion  of  the  aot 
in  question  to  settle  the  law  regulating  the  sale  of  liquors  in 
Fleming  county.    The  act  provides: 

First:  That  it  shall  be  unlawful  for  any  person  to  sell,  barter, 
Cive,  loan  or  traffic  in  spirituous,  vinous  or  uialt  liquors  in  any 
quantity  whatever,  within  the  county  of  Fleming,  except  as 
l)ereiuafter  provided. 

Second.  This   act  shall   not   apply  to  the   procuring  or   use  of 

wine  for  sacramental  purposes,  or   to  a  regular  resident  practic* 

ing  physician,  who  in  good  faith  prescribes  the  same  as  amedi« 

«ine  to  his  patient  or   patients,  or  to  a  sale  from   a  distillery  in 

the  codnty  by  the  owner  thereof  or  his  agent,  at  any  one  time 
in  a  quantity  not  less  than  ten  (rallons,  and  then  not  to  be  drank 
on  the  premises  where  sold  or  premises- adjacent  thereto. 

Third.  Nor  shall  this  act  or  its  provisions  apply  to  those  who 
give  or  furnish  spirituous,  vinous  or  malt  liquors  to  a  member 
or  members  of  their  own  family  or  their  invited  guests  at  there 
own  houseliold. 

Fourth.  Any  person  violating  the  provisions  of  the  first  section 
of  this  act  shall  be  fined  not 'less  than  $100  nor  exceeding  $300, 
etc. 

Fifth.  Any  physician  who  shall  furnish  spirituous,  vinous  or 
malt  liquors  to  any  person  or  persons  except  as  a  medicine  shall 
be  fined  $100  for  each  offense,  to  be  recovered,  etc. 

Sixth.  The  procuring  for  or  the  delivery  by  one  person  of 
liquors  to  another,  unless  a  member  of  the  same  family,  or  their 
invited  guests  at  their  own  homestead,  to  be  drank  as  a  bever- 
age, shall  be  deemed  a  sale  under  the  provisions  of  the  first  sec- 
tion of  this  act  and  subject  the  party  procuring  or  delivering  the 
same  to  the  penalties  annexed  for  a  violation  of  said  section. 

Then  follow  other  sections  providing  for  a  vote  and  the  en- 
forcement of  the  provisions  of  the  act  by  the  county  officers,  etc. 

It  is  contened  by  the  appellee  (first)  that  the  act  is  unconsti- 
tutional because  it  imposes  a  different  penalty  on  physicians  for 
furnishing  liquors  than  on  other  persons.  But  we  think  that 
<iifferent  penalties  for  the  same  offense  are  not  intended  to  be 
imposed.  The  letter  of  the  act,  it  is  true,  imposes  the  penalty 
of  $100  on  the  physician  who  shall  '*furnish"  such  liquors,  and 
of  from  $100  to  $300  on  other  persons  furnishing  the  same. 

But  it  is  evident  that  the  offense  attempted  to  be  provided 
against  in  the  fifth  section  as  to  physicians  is  that  of  prescrib- 
ing liquors  save  as  a  medicine.  We  do  not  doubt  that  if  a  physi- 
cian furnishes  such  liquors  to  another  to  be  drank  as  a  beverage 
he  would  be  punishable  under  ihe  fourth  section  as  other  jier- 
f^uns.  He  is  excepted  from  the  act  only  when  he  "in  good  faith 
prescribes  the  sapie  as, a  medicine.'' 

If  he  prescribes  it  to  be  used  otherwise  than  as  a  medicine,  he 
is  punishable  under  the  fifth  section. 

'  Second.  The  appellee  insists  that  the  sixth  section  is  a  limita- 
tion on  the  first  section;  that  **the  procuring  for  or  the  delivery 
by  one  person  of  liquors  to  another,  ♦  *  *  to  be  drank  as  a 
beverage/'  constitutes  the  selling,  bartering,  giving  and  loaning, 
•as  designatec)  In  the  first  section,  and  such  liquors  must  be  sold, 
bartered,  giv^n,  loaned;  that  is,  procured  for  and  delivered  to 
«iH»tfaer  to  be  drank  as  a  beverage  before  there  can  be  an  infrac- 
tion of  the  law.  This  contention  is  not  without  plausibility,  and 
If  the  sixth  section  is  to  be  regarded  as  a  limitation  on  the  first, 
•and  "the  pioouring  for  or  delivery  by   one  person   of  liquors  to 
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another''  is  to  be  regarded  as  ooDstituting   the  sale,  barter,  gtft^ 

and  loan  mentioned  in  the  first  section,  then, .as  a  chain  can  sot 

be  stronger  than  at  its  weakest  point,  the  important  modiflcation 

found  in  the  sixtli  section,  '*tobe  drank  as  a  beverage, '' must  be 

regarded  as  qualifying  the  act  of  furnishing  such    liquors  as  de> 

nounced  in  both    the  first  and  sixth    sections.     Not   the  distiller 

alone,  therefore,  or  the   merchant   or  the  grocer   or  the   druggist 

may  furnish   such  liquors,  but  any  person   may  do  so,  provided 

they  are  not  furnished  **to  be  drank  as  a  beverage." 

Of  course,  if  this  be  the  proper  construction  of  the  act,  it 
should  not  argue  against  its  adoption  by  us  that  sales  of  liquors- 
for  medicinal  purposes  and  not  to  be  drank  as  a  beverage  would 
increase  rapidly  in  that  hitherto  healthy  locality,  although  it 
muHt  be  admitted  that  if  the  patient  may  diagnose  his  own  aiU 
ment  and  the  liquor  dealer  prescribe  the  remedy,  the  act  would 
soon  permanently  fall  into  a  state  of  "innocuous  desuetude." 

But  we  are  convinced  such  is  not  the  meaning  of  the  language 
of  the  act,  nor  is  it  in  accord  with  its  spirit. 

The  first  section  stands  without  modification  or  limitation. 
Whoever  sells,  barters,  gives,  loans  or  traffics  in  spirituous, 
vinous  or  malt  liquors  in  any  quantity  in  Fleming  county  does- 
an  unlawful  act,  unless  he  is  a  physician  and  prescribes  such 
liquors  as  a  medicine,  or  a  distiller  and  sells  in  the  quantity 
designated  by  the  act,  or  unless  he  gives  them  to  his  family 
or  to  his  invited  guest,  or  furnishes  wine  for  sacramental  pur- 
poses, or  as  a  druggist  fills  the  prescription  of  a  physician. 

But  more  than  this,  in  addition  to  and  independent  of  such 
selling,  giving,  etc.,  whoever,  though  he  may  not  sell  such 
liquors  or  baiter,  give,  loan  or  traffic  in  them,  yet  whoever  pro- 
cures such  liquors  for  or  delivers  them  to  another  to  be  drank  as 
a  beverage,  whether  he  be  the  accommodating  stage  driver,  who, 
without  selling,  giving,  loaning  or  trafficin^  in  such  liquors,  yet 
loads  his  coach  down  with  the  **irrepretesible  jug,''  the  unvary- 
ing accompaniment  of  stringent  liquor  laws,  or  be  the  special 
messenger  sent  in  his  carryall  with  *' orders*'  to  tlje  nearest 
"wet"  town,  is  guilty  under  the  sixth  section  of  thid  act.  He  Is 
the  go-betwflen  who  sells  not  or  gives  or  loans  or  traffics  in  such 
liquors,  yet  he  procures  them  for  and  delivers  them  to  another 
to  be  used,  not  as  a  medicine  but  as  a  beverage,  and  he  it  is  that 
the  sixth  section  was  aimed  at.  The  ambitious  purpose  of  the 
act  as  indicated  in  its  sixth  section  particularly  was  to  prevent 
absolutely  the  importation  of  spirituous,  vinous  or  malt  liquors 
into  the  copnty  for  use  as  a  beverage. 

While  the  act  does  not  make  it  unlawful  for  a  man  to  take  a 
drink  of  such  liquors  in  the  county,  and  indeed  graciously  allows 
him  to  give  them  to  ^  his  family  and  even  to  his  guest,  if  at  hia 
household  by  his  invitation,  yet  the  law  provides  that  no  one 
may  procure  such  liquors  for  him  or  deliver  them  to  him  unless 
the  distiller  does  so  by  the  quantity. 

They  can  not  otherwise  be  procured  for  or  delivered  to  him  to 
be  used  *'as  a  beverage."  This  seeming  restraint  on  the  personal 
liberty  of  the  citizen  is  Felf-imposed,  and  its  constitutionality  is 
maintainable  on  abundant  authority  in  this  and  other  courts  of 
the  country. 

It  is  noticeable  that  while  the  act  permits  the  physician  to  pre- 
scribe such  liquors  as  a  medicine,  it  nowhere  authorises  any  one 
to  fill  the  prescription ;  but  in  the  Reynold  case  (89  Ky.,  147> 
this  court,  looking  to  the  reasonable  intent  and  not  the  letter  of 
this  act,  held  that  a  druggist  might  fill  the  prescription  of  the 
physician.    It  was   there  said  that  "the   settled   policy   of  the 
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^tate  ID  the  effort  to  control  the  liquor  traffic  has  been  to  confine 

the  sale    in  small  quantities   to  druggists  and  physicians,  to  be 

used  as  a  medicine/^  which  is  a  sufficient  answer  to  the  question 
asked  by  counsel  in  this  case:  **If  adruggif^t  may  fill  a  prescrip- 
tion, why  may  not  any  other  person  do  so?'' 

It  Is  not  the  policy  of  the  law,  and  certainly  not  in  accord  with 
<*ommon  reason,  that  the  unskilled  and  unprofessional,  ^"oi  pol- 
loi,"  may  decipher  the  enigmatical  prescription  of  the  erudite 
-doctor!  And  certainly  is  he  not  to  be  entrusted  with  such  entic- 
ing responsibility  when  it  comes  to  filling  a  prescription  for 
-spirltuocis,  vinous  and  malt  liquors! 

When  we  speak  of  the  intent  or  spirit  of  the  act  we  must  be 
understood  as  meaning  the  legislative  intent.  The  intention  of 
the  ssealous  framers  of  this  act  was,  no  doubt,  to  confine  the  fur- 
nishing of  liquors  as  well  as  Its  prescription  to  the  physician. 
They  do  not  use  the  term  ''druggist"  in  the  act  or  affect  to  know 
even  of  the  existence  of  the  art  of  the  pharmacologist;  but  to 
render  Its  arbitrary  featu'res  tolerable,  and  to  remove  constitu- 
tiont^l  objections,  the  court  must  construe  liberally  the  act  as  a 
whole,  though  we  can  not  extend  its  meaning  beyond  legitimate 
and  reasonable  limits.  ' 

Therefore,  first,  the  distiller  can  not  fill  the  physicians'  pre- 
scription, much  less  could  he  sell  without  it,  or  dispose  of  his 
product  otherwise  than  as  permitted  by  the  act. 

Second.  No  other  person  than  the  physician  or  druggist  can 
sell,  barter,  give,  loan  or  traffic  in  such  liquors  in  any  quantity 
whatever  with  or  without  a  prescription. 

Third.  Nor  can  a  person,  by  importation  or  otherwise,  as  agent 
or  servant  or  as  a  *•  go-between,"  procure  for  or  deliver  to  an- 
other such  liquors  to  be  used  as  a  beverage,  though  such  person 
may^  with  a  prescription  prescribed  in  good  faith  by  a  physi- 
cian^ procure  such  liquors  from  the  physician  or  druggist  to  be 
used  as  a  medicine.  The  sick  man  need  not  go  after  the  liqudr 
in  person. 

Fourth.  Each  sale  or  procurement  must  be  accompanied  oy  a 
tlJstlnct  prescription,  and  a  person  can  not  obtain  such  liquors 
from  the  druggist  or  physician  on  a  prescription  indefinite  as  to 
quantity,  or  so  general  as  to  cover  future  dt^liveries. 

We  think  these  views  substantially  cover  the  case  at  hand  and 
the  points  raised  by  learned  counsel. 

If  some  of  the  features  of  this  act  seem  harsh  or  arbitrary,  it 
is  to  )ye  remembered  that  ''the  way'to  kill  a  bad  law  is  to  en- 
force it," 

This  construction  is  directed  to  be  certified  as  the  law  of  the 
-case. 


AMERICAN  ACCIDENT  CO.  v.  REIGART. 

(Filed  September  16,  1893.) 

1.  A  policy  of  insuranoe  against  injury  or  death,  cbrouf^h  external,  violent 
•and  aooidental  meana,  should  be  liberally  construed  in  favor  of  the  iosared, 
«o  afl  to  oarry  out  the  intention  of  both  parties  to  It;  and  when  the  Lin- 
gnage  of  the  policy  is  susceptible  of  two  interpretations,  that  which  will 
tQstatn  and  cover  the  loss  must  be  adopted. 

8.  Where  the  policy  provides  that  the  liability  shall  arise  when  the  death  or 
Injary  **i8  through  external,  violent  and  accidental  means."  It  was  not  in- 
tended to  cover  only  injuries  resulting  from  external  force  or  vloltiuce.  The 
langaage  requires  that  the  means  throuffh  which  the  accident  occurred 
should  Tie  external,  but  not  the  injury  itself  should  be  external.'    Therefore, 
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the  liability  arises  wheD  the  death  of  the  Insured  resulted  from  the  aeoi- 
dental  lodgment  of  a  piece  of  beefsteak  in  his  windpipe  when  he  was  at^ 
tempting  to  swallow  it. 

8.  Suoh  accident  is  the  resnlt  of  violent  mtoans  when  It  results  from. 
unnatural  and  distinguished  from  natural  causes. 

4.  Pleading— Burden  of  proof— When  the  answer  traversed  plaintiff's  alle- 
gation that  the  death  of  the  Insured  was  caused  by  external,  violent  and 
accidental  means,  the  burden  was  on  plalntifi,  although  the  traverse  waa 
made  in  such  terms-  as  to  be  of  questionable  validity.  The  defendant  wil¥ 
not  be  beard  to  say  that  its  own  traverse  was  Insufficient,  and  that»  there- 
fore, the  burden  of  proof  was  not  on  plaintiff. 

Thomas  H.  Hinos  and  Wbittaker  &  Bobertson  for  appellant. 

Cochran  <&  Sons,  John  F.  Laoey  and  Edward  W.  Hines  for  ap- 
pellee. 

Appeal  from  Mason  Cirouit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Tlie  appellee,  Julia  J.  Heigart,  the  widow  of  Thomas  I.  Relgart« 
instituted  this  action  in  the  Mason  Cirouit  Court  to  recover 
|5,0(X)  upon  an  accident  policy  issued  by  the  American  Accident 
Co.,  of  Louisville,  Ky.,  to  said  Heigart,  and  made  payable  to  hift 
wife,  if  she  survived  him. 

Her  husband  lost  his  life  by  eating  a  piece  of  beefsteak  thaty 
in  the  attempt  to  swallow,  accidently  passed  into  his  windpipev 
choking  him  to  death  in  a  few  moments. 

By  the  terms  of  the  policy  the  insurance  was  made  payable  for 

injury  or  death  received  through  external,  violent  and  accidental 

means.  That  the  death  of  the  insured  was  accidental  is  con- 
ceded, but  it  is  contended  that  the  contract  of  insurance  only 
embraces  accidental  injury,  caused  by  external  violence  or  acci- 
dents, brought  about  by  means  externally  violent. 

It  is  argued  that  the  act  of  chewing  or  eating  food  is  natural 
and  harmless,  and  if  in  eating  a  part  of  the  food  passes  into  the 
windpipe,  causing  death,  it  can  not  be  said  that  death  was  pro- 
duced by  means  of  external  violence  or  force.  In  other  words^ 
that  the  plain  meaning  of  the  language  of  the  policy,  "through 
external,  violent,  and  accidental  nieans/Ms  that  the  accident 
causing  death  must  have  bcven  caused  by  an  external  force. 

The  court  below  said,  in  elTect,  to  the  jury,  placing  a  different 
construction  on  the  contract,  if  the  death  was  accidental,  and 
caused  by  the  passing  of  the  steak  into  the  windpipe,  they  should 
find  for  the  plaintiff. 

The  rule  laid  down  by  Mr.  May  in  his  work  on  Insurance  (3d 
edition),  section  175,  is  as  follows:  *'No  rule  in  the  interpretation 
of  a.  policy  is  more  fully  established  or  more  imperative  aiid  con- 
trolling than  that  which  declares,  in  all  cases,  it  must  be  liber- 
ally construed  in  favor  of  the  insured,  so  as  not  to  defeat,  with- 
out a  plain  necessity,  his  claim  to  indemnity  which,  in  making 
the  insurance,  it  was  his  object  to  secure,  when  the  words  are 
without  violence,  susceptible  of  two  interpretations,  that  which 
will  sustain  and  cover  the  loss  must  in  preference  be  adopted;'** 
and  he  might  add  that  no  construction  should  be  placed  upon 
such  contracts  as  would  defeat  the  intention  of  both  parties,  as 
it  is  manifest,  if  the  interpretation  given  the  language  of  this 
policy  by  counsel  for  the  defense  is  adopted,  it  would  defeat  the 
intention  of  both  the  contracting  parties.. 

The  doctrine  of  this  couit,  as  announced  in  Hutchcraft^s  Ex'or 
V.  Travelers    Insurance  Co.,  87  Ky.,  300,    where    the   authorltiea 
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were  reviewed  on  the  question  there  presented,  recognizes  fully 
this  rule  of  construotion,  and  that  regard  must  be  had  to  the 
pupose  sought  to  be  aocomplished  by  both  the  parties. 

This  appellant  is  an  accident  insurance  company,  and  its  poli- 
cies are  termed  accidental  policies,  and  the  very  object  of  insur- 
ing in  such  companies  is  to  obtain  indemnity  where  an  injury 
or  death  results  from  accident. 

While  the  policy  provides  that  the  liability  arises  where  the 
injury  "is  through  external,  violent  and  accidental  means,  in- 
dependent of  all  other  causes,^'  it  was  not  designed  that  there 
should  be  such  external  violence  as  a  fall,  a  kick  or  a  blow  on 
the  flesh  as  would  cause  death  or  an  injury,  before  the  liability 
of  the  compan3'  could  arise. 

This  language  was  inserted  in  the  contract  to  protect  the  com- 
pany against  hidden  or  secret  diseases,  resulting  in  injury  where 
there  was  no  manifestation  of  harm  to  the  external  body.  They 
were  not  attempting  to  restrict  their  liability  to  a  particular 
kind  of  accidant,  but  were  guarding  the  contract  by  the  use  of 
such  terms  as  would  prevent  liability  for  injuries  not  originating 
from  accidental  causes  and  that  were  liable  to  occur  at  any  time 
from  natural  causes. 

If  the  steak  had  been  putrid,  causing  the  stumfvcn  to  revolt  at 
it,  or  so  tough  as  to  interfere  with  digestion  or  to  completely 
stay  the  operations  of  nature  in  such  a  manner  as  to  produce  dis- 
ease, no  one  would  contend  that  the  pain  or  the  disease  was  the 
result  cf  aucident  or  that  the  terms  of  this  poliay  embraced  such 
a  case;  but  where  the  substance  causing  the  death  is  visible  and  * 
placed  in  the  mouth  of  the  assured,  lodging  by  Occident  in  the 
windpipe  instead  of  the  stomach,  producing  injury  or  death,  it  is 
as  much  an  accident  as  if  the  assured  had  taken  arsenic  under 
the  belief  that  it  was  some  harmless  medicine. 

There  is  no  external  force  or  violence  from  the  poison,  and  the 
injury  internal  in  its  character,  and  yet  the  authorities  hold  that 
the  insurance  company  is  liable  in  such  a  case.  (Healy  v.  Mu- 
tual Accident  Co.,  138  III.,  556.) 

It  is  plain,  we  tliink,  that  the  means,  or  that  which  caused  the 
injury,  phould  be  external,  and  not  that  the  injury  should  have 
been  external. 

It  is  said,  however,  that  if  the  injury  is  not  to  be  external, that 
the  death  must  have  resulted  from  "violent  and  accidental 
means.''  It  is  universally  understood,  when  it  is  said  "that  one 
died  a  violent  death,''  that  it  was  unnatural — a  death  not  occur- 
ring in  the  ordinary  way — and  in  fact  the  definition  of  the  word 
violent  is  unnatural,  and  in  using  this  word  the  insurance  com- 
pany was  attempting  to  prevent  the  insured  from  asserting  a 
claim  where  the  injury  or  death  was  the  result  of  some  natural 
cause. 

In  the  case  of  Paul  v.  Travelers  Ins.  Co.,  112  N.  Y.,  472,  on  a 
similar  policy,  it  was  held  "that  a  death  unnatural,  the  result  of 
accident,  imports  an  external  and  violent  agency  as  the  cause." 

This  same  view  was  taken  by  the  Illinois  Supreme  Court  In 
the  case  of  Healy  v.  Mutual  Accident  Association,  already  cited. 

A  similar  construction  to  the  verbiage  of  like  policies  has  been 
heretofore  given  by  courts  of  last  resort,  and  if  companies,  or- 
ganized as  this  is,  intended  that  actual  external  force,  causing 
the  accident,  must  be  sliown  before  a  recoverj*  could  be  had,  it 
would  be  easy  to  so  frame  the  language  of  the  policy  as  to  leave 
no  doubt  as  to  its  meanina.  The  instructions  below  were  proper, 
aDd,  in  our  opinion,  the  widow  is  entitled  to  recover. 

Another  ground  of  reversal  is  the  refusal  of  the  court  below  to 
give  to  appellant's  counsel  the  concluding  argument. 
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A  demurrer  had  been  overruled  to  the  petition,  whioh  in  effect 
was  a  decision  for  the  plaintiff,  i^  the  accident  occurred  as 
alleged.  The  legal  question  was,  therefore,  settled,  but  there 
were  two  defenses  to  the  claim:  First,  a  denial  that  the  accident 
causing  the  death  happened  as  alleged  by  the  plaintiff;  second, 
that  the  deceased  was  under  the  influence  of  intoxicating  drinks 
when  the  accident  occurred,  and  that  by  an  express  provision  of 
the  policy  this  exempted  the  appellant  from  liability. 

The  proof  failed  to  sustain  the  second  ground  of  defense,  and 
the  denial  that  the  accident  was  caused  as  alleged  was  the  only 
issue  of  fact  that  the  appellee  was  required  to  establish. 

The  overruling  of  the  demurrer  did  not  dispense  with  tlje  ne- 
cessity of  the  plaintiff's  showing  that  the  death  of  the  intestate 
was  caused  by  the  accident  as  alleged,  and  while  the  sufficiency 
of  the  answer  may  be  questioned,  by  reason  of  the  manner  in 
which  the  denial  is  made,  still  it  was  the  appellant's  defense, 
and  it  attemped   by  it  to  place   the  burden  on    the  plaintiff,  and 

will  not  be   allowed  now  to   say  that   because   its    pleading   was 
bad,  the  burden  was  not  on  the  plaintiff. 
The  judgmeift  below  must  be  affirmed. 


GREER'S  ADM'R  v.  GREER'S  ADM'R. 

(Filed  November  4,  1893— Not  to  be  reported.) 

» 

Partnership— Evidenoe—Tbe  evidenoe  shows  that  two  brothers  were,  in 
1841  and  subsequently,  interestnd  jointly  or  as  partners  in  buying  and  sell- 
ing oertaln  real  estate.  One  brother  or  his  representative  Is  asserting,  fifteen 
or  twenty  years  after  the  close  of  the  transactions,  that  the  other  is  largely 
Indebted  to  him.  The  plaintiff's  Intestate  was  bookkeeper  in  the  ventures, 
and  an  expert  accountant,  and  it  was  his  duty  to  so  keep  the  books  as  to 
show  the  exact  state  of  the  accounts.  The  boukfl  offered  by  plaintiff  do  not 
clearly  show  whether  they  -were  the  joint  books  of  the  firm  or  the  individual 
books  of  plaintiff's  Intestace.  Entries  made  in  these  books  fifteen  years 
after  the  close  of  the  transaction,  and  which  are  based  alone  on  the  memory 
of  one  of  the  brothers,  are  relied  on  as  a  basis  of  plaintiff's  claim.  Held — 
That  the  books  offered  are  not  of  such  a  character  as  to  be  evidence  against 
defendant,  and  the  subsequent  conduct  of  the  brothers  after  the  close  of  the 
joint  ventures  showed  that  the  one  was  indebted  to  the  other. 

W.  H.  Mackoy  and  A.  G.  Simrall  for  appellant. 

Simmons  &  Simmons  and  W.  VV.  Cleary  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Prj'or. 

The  administrator  of  A.  L.  Greer  is  seeking  to  recover  a  bal- 
ance of  $15,000  from  the  personal  representative  of  his  brother, 
Thomas  Greer,  alleged  to  be  due  on  a  settlement  of  the  partner- 
ship accounts  between  them. 

The  court  below  refused  the  judgment,  and  A.  L.  Greer,  ad- 
ministrator, has  appealed. 

The  two  brothers  were  partners  in  the  sale  of  merchandise 
for  a  number  of  years,  the  partnership  beginning  in  the  year  1841, 
and,  it  is  claimed,  engaged  in  the  buying,  selling  and  improving 
real  estate  as  partners,  and  that   the  partnership  books  show    an 
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indebtedness   by  Thomas    Greer   to  A.  L.  Greer  of   the   amount 

claimed  by  the  appellant.     That  the   two  brothers  were   engaged 

Jointly  or  as  partners  in   purchasing  and   selling  real  estate  does 

not   admit  of   doubt,  hut  whether  there  is  any  evidence  showine: 

the  true  state  of  the  accounts  between  them  originating  from 
these  transactions  is  the  question  here. 

They  were  either  partners  or  joint  dealers  and  owners  of  this 
real  estate  purchased  and  sold,  and  it  is  not  important,  in  view 
of  the  conclusion  reached  by  this  court,  whether  they  occupied 
the  one  rjelation  or  the  other.         "i 

They  were  brothers,  and  upon  the  most  intimate  terms,  and 
their  accounts,  as  is  usual  in  such  cases,  were  carelessly  kept 
4ind  difficult  to  understand.  A.  L.  Greer,  whose  administrator  is 
the  appellant  here,  seems  to  have  been  fully  competent  as  a 
bookkeeper,  and  whose  duty  it  was,  as  is  contended  by  the  ap- 
pellee, to  keep  the  books,  and  a  correct  statement  of  the  accounts 
between  them.  In  June,  1881, 'I.  W.  Long,  an  expert  accountant, 
was  employed  by  A.  L.  Greer  to  post  what  is  called,  in  this  rec- 
ord, journal  and  ledger  I,  in  order  to  a  settlement  between  the 
two  brothers,  and  it  may  be  assumed  that  this  employment  was 
made  with  the  approbation  of  Thomas  L.  Greer.  He  seems  to 
have  been  present  wlien  the  work  began,  and  made  no  objection 
tlntil  ascertaining  the  manner  in  which  the  entries  were  being 
made. 

There  is  no  proof,  however,  that  the  appellee's  intestate  ever 
•examined  the  books,  or  that  they  were  the  recognized  books  of 
the  firm;  but,  considering  that  they  were,  and  A.  L.  Greer  the 
bookkeeper,  what  knowledge  could  or  would  Thomas  Greer  have 
of  their  correctness,  kept  in  the  manner  as  this  testiipony  shows 
they  were  kept  by  A.  L.  Greer?  He  was  a  skillful  bookkeeper, 
or  at  least  competent  for  that  purpose,  and  the  duty  devolved 
upon  him  to  make  such  a  statement  of  accounts  as  could  be  un- 
■derstood,  and  to  make  entries  of  the  transactions  as  they  occur- 
red; but  as  the  books  stood  when  Long  took  charge  of  them  the 
-character  of  the  entries,  or  rather  the  mode  in  which  the  books 
■were  kept,  condnice  strongly  to  show  that  they  were  the  indi- 
vidual books  of  A.  L.  Greer,  and,  if  not,  were  properly  excluded 
as  testimony  showing  the  accuarcy  of  the  accounts. 

The  entries  made  by  Long  were  made  from  memoranda  that  A. 
L.  Greer  had  and  from  the  latter's  memory.  This  was  in  the 
year  1881  these  entries  were  made,  and  of  transactions  purport- 
ing to  have  taken  place  in  the  years  1858,  1860  and  1863,  some  of 
them  twenty  and  others  more  than  fifteen  years  after  the  busi- 
ness transactions.  When  such  entries  were  being  made  Thos.  L 
Oreer  denied    their  correctness    and  refused    to   settle    by  them. 

The  settlement  then  stopped,  and  after  that  other  entries  seem 
to  have  been  made,  and  by  whom  does  not  appear. 

The  court  very  properly,  we  think,  excluded  the  books  as  tes- 
timony in  the  absence  of  other  proof  showing  the  entries  to  have 
been  proper,  as  it  was  the  duty  of  the  api)el!ant's  intestate,  if 
these  were  the  books  of  the  firm,  to  have  kept  them  in  a  proper 
manner  and  not  to  reJy  on  his  memory  of  what  transpired  fif- 
teen or  twenty  years  before  the  entry  was  made,  and  doubtless 
had  been  long  prior  thereto  settled  by  the  parties.  This  testi- 
mony shows  that  Thomas  Greer  was  sound  financally  and  ready 
■always  to  meet  his  engagements,  while  the  appellant's  intestate 
was  much  involved,  a  borrower  of  large  sums  of  money,  and  in 
fact,  while  this  indebtedness  to  him  existed,  as  is  maintained, 
be  executed  a  mortgage  to  Thomas  Greer  to  indemnify  him  as 
bis  surety  for  a  less  sum  than  he  or  his  representative  is  now 
claiming   against   Thomas    Greer's  estate.     If   not   a  mortgage. 
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each  bad  contributed  to  tbe  purohaseof  real  estate,  and  tbedeed 
was  made  to  Thomas  Oreer  to  indemnify  him  as  surety  of  his 
brother.  This  was  in  the  year  1878,  and,  at  the  death  of  A.  L. 
Greer,  Thomas  Greer  was  his  surety  for  $18,124.00,  and  A.  L. 
Greer  was  indebted  near  $70,000. 

Besides,  it  appears  that,  not  long  before  the  death  of  Thomaa 
Greer,  A.  L.  Greer  made  oath,  in  a  proceeding  where  a  bond  waa 
necessary,  that  Thomas  Greer  owed   nothing,  and  after  Thomas 

Greer's  death  made  a  like  statement. 

Tt  is  argued  that  these  statements  were  made  under  the  belief 
that  the  partnership  assets  would  pay  all  the  indebtedness,  and 
while  this  may  have  been  the  case  when  these  statements  are 
connected  with  the  other  facts  and  circumstances  in  this  case  as 
to  pecuniary  condition  of  both,  it  raised  a  strong  presumption 
that  A.  L.  Greer  believed    he  had   no  claim  against   his  brother. 

If  lie  was  the  bookkeeper  he  ought  to  have  known  the  liability 
of  his  brother  to  him.  He  was  involved  in  debt,  mortgaging  his 
pmperty  to  one  he  now  claims  to  have  been  his  debtor,  his 
brother,  with  ample  means  and  able  to  pay,  and  it  is  remarkable 
that  he  should  have  overlooked  this  laige  indebtedness  when 
his  brother  could  have  readily  secured  him  instead  of  his  secuf- 
ing  the  brother.  The  books  are  not  evidence  of  any  indebted- 
ness. Long  testifies  there  was  no  book  from  which  the  entries 
by  him  were  made,  and  to  admit  such  evidence  in  this  case 
would  be  in  effect  allowing  one  party  to  testify  and  refuse  the 
same  right  to  the  other.  The  entries  were  not  made  in  the  reg- 
ular course  of  business,  and  the  manner  in  which  they  were  kept 
made  thenf, worthless  as  testimony. 

The  judgment  below  must  be  afflrme<l. 
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(Filed  November  16,*  1893— Not  to  be  reported.) 

1.  Wills— Testamflnfeary  oaDaolty—Evidencs— Where  the  Issue  Involved  t» 
the  tiHStamentary  oaoaoicy  of  the  r.i>stator.  it  may  be  shown  in  a  seneral  way 
by  ttie  contestants  that  the  amounts  char^zed  in  the  will  as  advanoementa 
against  the  devisees  Is  not  the  true  amount  thereof :  but  the  evidence  on  this 
subject  should  not  be  allowed  to  dHsoend  to  such  minute  details  as  wlU 
draw  the  minds  of  the  jurors  from  the  real  issue  as  to  the  testam^tary  ca- 
pacity. 

2  Same— Where  the  court  refiiSRs  to  permit  a  witness  to  answer  a  ques- 
tion, the  rullns,  if  erroneous,  can  nor.  be  taken  advantage  of  on  appeal 
wir.h«iut  there  was  an  avowal  of  the  answer  expected  of  the  witness. 

3.  Same— The  exclusion  of  whar.  the  testator's  wife  related  to  his  f^rand- 
child  in  his  presence,  as  to  his  havinft  been  lost  in  his  own  parlor  one  roorn- 
iUK  before  his  death,  even  if  eironeous,  was  not  so  material  as  to  prejadloe 
appellants  on  the  trial  of  this  case. 

4.  Same— While  the  propounders,  in  order  to  establish  sufficient  testa- 
mentary capacity,  must  prove  that  the  testator  had  ability  to  know  his  heira 
at  law  and  relatives,  and  their  claims  on  his  bounty;  and  to  know  the  ex- 
tent and  value  of  his  estate,  and  to  take  a  general  view  of  it  and  be  able  ta 
rationally  dispose  of  it  according  to  a  fixed  purpose  of  his  own,  yet  they  are 
not  re'iuired  to  establish  all  the^^e  fants  by  any  one  witness,  or  to  Inquire  of 
each  witness  as  to  all  of  them;  therefore,  questions  to  each  witness,  embrao- 
ing  only  a  part  of  the  foregoing  facts,  were  competent. 

Simrall,  Bodley  <fe  Doolan  for  appellants. 

Francis  J.  Hagan  for  appellees. 
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Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  ttie  court  by  Judge  Hazelrigg- 

Dr.  I.  B.  Lilly  made  his  last  will,  now  in  contest,  in  1886,  and 

died  some  tiiree  years  thereafter,  at  the  age  of  about  75  years. 

It  is  said  in  the  briefs  of  counsel  that  the  testator  provided  for 

an  equal  distribution  of  his  estate  among  his  only  heirs—three 
children  and  two  grandchildreu<  No  copy  of  the  instrument  i& 
on  file,  although  it  seems  to  have  been  read  to  the  Jury. 

The  contest  is  made  by  the  grandchildren,  and  is  on  the  ground 
that  the    testator  was   not  mentally  competent   ta  make   a  will.. 

It  grows  out  of  the  fact  that  a  large  sum  is  charged  in  the  will 
as  an  advancement  to  their  mother.     Frank   Lilly  appears  to  be 
charged    with    $4,000  advanced    to    him;  Guy  Lilly    with    $7,000;^^ 
Martin  Lillv  with  nothing;  and  the   children  of  Alice  Keid,  de- 
ceased, with    $16,000  advanced  to  their  father  and   mother.     The> 
verdict  of  the  jury  was  for  the  will.    The  contestants  do  not  com- 
plain of    the  instructions,  which    appear   to  have    been    entirely^ 
correct,  but    insist  that    the  court   erred  in    not   allowing   them 
sufficient   latitude  in    the  proof   offered    by  them    assailing   the/ 
correctness  of  the  advancements  as  charged.     They  say  that  Guy 
was  in  fact  advanced  very  much  more  ttian   he  is  charged  with,. 
and  that   their  father  and   mother  were  advanced   substantially 
nothing,  and,  therefore,  that  the  charge  of  $16,000  against   trhem. 
in  the  will  is  false.     That   testimony,  showing  in  a  general  way 
the  correctness  or   incorrectness   of    these   alleged   charges,  was. 
competent  must  be  admitted,  but  the  inquiry  could  not  be  allowed 
to  descend  info   minute  details    to  the    evident  ^crowding  out  of 
the  real  question  in  the  case,  namely,  the  capacity  of   the  testa-- 
tor  to  make  a   testamentary  disposition  of   his   estate.     There  is 
no  instance   in    the   record  where  proof  competent  for  the   pur- 
pose of  showfng  the  inaccuracy    of  these  charges  was   excluded 
from  the   jury.     The  first  alleged  instance  is    where   Guy  Lilly 
was    not  allowed    to   answer   thn    question    of   the    contestants, 
whether   or  not   he   paid  his  father   any    rent  for   the    drugstore 
property. 

Having  occupied  this  property  of  his  father's  for  some  time,  it 
was  probably  the  effort  of  the  contestants  to  show  he  paid  no 
rent  for  it,  and,  upon  the  presumption  that  he  should  have  done 
so,  establisn  that  his  advance  account  was  too  small  by  the 
amount  of  rent  he  should  have  paid. 

This,  it  must  be  confessed,  is  a  long  way  off  from  the  issue  of 
competency  or  incompetency— will  or  no  will;  but  if  its  rele- 
vancy be  admitted,  we  are  left  in  the  dark  as  to  what  the  con- 
testants expected  the  witness  to  prove  by  his  answer;  and  it 
depends  entirely  on  that  answer  whether  or  not  its  exclusion 
was  prejudicial  to  the  contestants.  There  should  have  been  an 
avowal  of   what  was   expected  to  be    testified  ^to  by  tho  witness. 

This  is  true  also  of  the  complaint  that  Frank  Lilly  was  not 
permitted  to  state  whether  or  not  he  knew  of  Guy  or  his  family 
or  his  mother  doing  anything  to  prevent  people  from  seeing  the 
testator.  In  view  of  the  great  number  of  people  who  did  see  the 
old  gentleman,  at  his  house  and  on  the  street,  in  18H6,  we  might 
readily  presume  that  the  witness  would  have  answered  that  he 
knew  of  no  such  thing  as  intimated  in  the  question;  but  we  can 
not  speculate  as  to  what  answer  he  might  hav«  marie.  Certainly 
we  can  not  order  another  trial  to  ascertain  what  his  answer 
might  be. 

The  contestants  insist  that  the  exclusion  of  Celina.Reid's  tes^ 
tlmony,  relating  to  testator  being  lost  in  his  parlor,  was  erron^ 
eous  and  prejudicial  to  them. 
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The  occurrence  was  about  a  year  and  a  half  before  the  witness 
went  to  Anchorage  jio  school.  She  testified  that '*the  testator 
WHS  always  in  the  habit;  of  coming  down  early  in  the  morning 
«nd  reading  the  paper.  He  went  in  the  parlor  and  shut  the 
t^oor  behind  him,  and  he  read  the  paper  quite  awhile.  At  fhe 
time  for  breakfast  he  got  up  to  go  out,  but  could  not  And  the  way 
t)ut  of  the  parlor,  and  had  to  wait  until  some  one  came  to  his 
rescue." 

On  cross-examination  she  said  that  all  she  knew  of  this  inci- 
dent was  what  her  grandmother  Lad  told  her  fn  her  grandfather^s 
presence,  and  the  court  thereupon  excluded  what  she  had  said 
libout  the  testator  being  in  the  parlor. 

It  does  not  appear  what  the  doctor  had  to  say  when  his  wife 
told  this  story  on  him.  We  know  that  the  witness  was  then  only 
some  18  years  of  age,  and  we  can  hardly  suppose  that  the  grand- 
mother, in  her  husband's  presence,  was  seriously  detailing  to 
this  child  evidences  of  the  grandfather's  weak-mindedness  or 
mental  imbecility.  The  incident  was  doubtless  tinged  with  some 
ludicrous  aspect,  in  noway  seriously  aonnected  with  the  doctor's 
mental  condition,  and  was  told,  doubtless,  as  a  joke  to  amuse 
the  child.  At  any  rate  we  can  not  regard  its  exclusion  as  preju- 
dicially affecting  the  substantial  rights  of  the  contestants. 

It  is'contended  by  the  contestants  that  the  propounders  were 
Improperly  allowed  to  ask  various  witnesses  such  questions  as 
these:  **Did  he  have  mental  capacity  to  know  his  oliildren  and 
his  wife?"  "What  was  his  mental  condition  at  the  time  he  came 
to  church  last?"  **I)id  he  have  sufficient  mental  capacity  to 
know  his  wife  and  children  and  friends  or  not?"  "Do  3^ou  know 
whether  he  was  of  sound  mind?"    , 

The  objection  urged  is  that  these  questions  are  not  sufficiently 
comprehensive;  that  a  man  might  know  his  wife  and  his  chil- 
dren, or  have  sufficient  capacity  to  know  them  and  his  friends 
and  not  have  the  "ability  to  know  his  heirs  at  law  and  relatives 
and  the  claims  they  have  on  his  bounty;  to  know  his  estate,  its 
extent  and  value,  and  to  be  able  to  take  a  general  survey  thereof 
and  make  a  rational  disposition  of  the  same  according  to  a  fixed 
purpose  of  his  own ;"  and  that  these  latter  conditions  are  the  ones 
prescribed  by  law  as  indicative  of  a  testator's  competency  to 
ma^e  a  will,  and  were  in  fact  prescribed  in  the  instructions  in 
this  case. 

This  is  all  true;  but  it  does  ncrt  follow  that  because  the  pro- 
pounders did  n(»t  choose  to  ask  t^ach  witness  the  general  ques- 
tion, comprehending  all  the  necessary  qualifications  on  the  part 
of  the  testator  to  a  valid  testamentary  disposition  of  nis  estate, 
that,  therefore,  a  question  eipbracing  only  a  part  of  those  quali- 
fications may  not  be  asked. 

If  those  offering  the  paper  fail  to  show  all  the  legal  requisites 
of  testamentary  capacity,  they  fail  to  make  out  their  case;  but 
they  do  not  have  to  show  all  the  qualifications  by  all  the  wit- 
nesses, or  all  the  qualifications  by  any  one  witness.  By  getting 
the  parts  separately  and  putting  them  together,  they  may  get  the 
whole. 

From  this  record  it  appears  tliat  from  thirty-five  to  forty  of  the 
neighbors  and  friends  of  the  testator,  men  who  had  known  nim  for 
years — priests,  doctors,  officers  of  the  law,  members  of  his  family, 
merchants  and  lawyers— testify  to  his  soundness  of  mind  and 
many  of  them  detail  facts  showing  undoubted  competency  at 
4ind  about  the  time  the  will  was  made.  Only  a  few  testify  other- 
wise, and  thev  give  us  scant  reasons  for  their  opinions.  The 
record  is  free  from  any  prejudicial  error. 

The  judgment  is  right,  and  must  be  affirmed. 
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GAMBILL  V.  COMMONWEALTH. 

(Filed  November  18,  1893— Not  to  be  reported.) 

1.  The  verdict  oonviotiDg  appellant  of  manalaughter  was  authorized  by 
the  evidence. 

2.  On  appeal  in  a  criminal  case,  a.ref osal  of  a  new  trial  because  of  newly* 
discovered  evidence,  even  if  erroneous,  will  not  authorize  a  reversal,  since 
only  errors  of  law  occurrint;  on  the  trial  can  be  considered. 

Alex.  Lackey  for  appellant. 

W.  J.  Hendriok  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  was  indicted  and  tried  for  the  murder  of  Hugh 
Sparkes.  • 

His  trial  resulted  in  convicting  him  of  the  crime  of  man- 
slaughter and  fixing  his  confinement  in  the  penitentiary  at  two 
years.  The  court  instructed  the  jury  fully  and  correctly  upon 
the  law  of  murder,  manslaughter,  and  self-defense,  and  the  jury 
found  the  appellant  guilty  of  manslaughter.. 

The  jury  were  the  sole  judges  of  the  facts,  and  we  can  not  dis- 
turb their  judgment  in  reference  to  that  matter  if  there  was  any 
evidence  at  all  authorizing  their  judgment. 

We  think  the  evidence  authorized  their  verdict.  One  of  the 
grounds  for  a  new  trial  is  the  disco^^ery  of  new  evidence  tend- 
ing to  contradict  the  evidence  of  the  witness  for  the  Common- 
wealth. It  is  only  neces.saryto  state  that  the  lower  court  having 
passed  upon  that  matter,  its  judgment  thereon  can  not  be  re- 
versed here,  for  this  court  is  conifined  in  its  review  of  criminal 
appeals  to  errors  of  law  occurring  on  the  trial. 

The  judgment  is  affirmed. 


JOHNSON,  &c.  V.  STEVENS,  &c. 

(Filed  November  18,  1893.) 

1.  Wills—The  burden  of  proof  is  on  the  propounders  of  a  will  to  show  testa- 
mentary capacity,  and  on  the  contestants  to  show  that  the  will  was  executed 
by  reason  of  coercion  or  undue  influence. 

3.  Same— -The  evidence  is  sufficient  to  authorize  the  verdict' sustaining  the 
will  in  this  case. 

!).  Same— The  newly-discovered  evidence  was  not  of  a  decisive  or  control- 
ling character,  and  wus  not  suilicient  to  require  the  grantinfc  of  a  new  trial 

4.  The  Jefferson  Court  of  Common  Pleas  ia  given  the  same  control  over 
lis  judgments  for  sixty  days  that  a  circuit  court  has  during  the  term  at 
which  it  renders  a  judgment,  therefore,  the  period  of  sixty  days  from  the 
rendition  of  a  jud^menD  by  said  court  is  regarded  as  a  term  as  to  such  judg- 
ment; and  since  time  beyoud  the  succeeding  term  at  which  a  judgment  is 
rendered  can  not  be  given  a  party  to  prepare  his  bill  of  exceptions.  It  follows 
that  the  Jefferson  Court  of  Common  Pleas  can  not  allow  more  than  120  days 
after  the  rendition  of  a  judgment  for  the  filing  of  a  bill  of  exceptions.  On 
appeal  such  a  bill,  filed  more  than  130  days  after  the  judgment  was  ren- 
dered, can  not  be  considered. 

Abbott  &  Rutledge  and  W.  J.  Hendrick  for  appellants. 
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Humphrey  <S^ Davie  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jud^e  Hazelri^g. 

By  the  verdict  of  a  jury  in  the  Jefferson  Court  af  Common 
Pleas  the  paper  in  contest  on  this  appeal  was  established  as  the 
last  will  and  testament  of  Mrs.  Sarah  C.  Stevens.  The  motion 
•of  the  contestants  for  a  new  trial  havin^r  been  overruled,  they 
bring  the  case  here  for  review,  alleging  that  the  court  errf»d  in 
Admitting  incompetent  testimony,  and  in  instructing  the  jury. 
They  also  allege  that  the  verdict  is  contrary  to  the  law  and  the 
evidence,  and  that  they  ought  to  have  been  granted  a  new  trial 
because  of  newly-discovered  evidence. 

Without  reviewing  the  evidence  in  detail  or  discussing  the  in- 
structions at  length  it  is  sufficient  to  say,  first,  that  the  evidence 

xjomplained  of  was  competent.  The  letters  of  the  testatrix  were 
competent  to  show  her  feelings  toward  Mrs.  Stivers  and  her  in- 
timacy with  her.  In  a  general  way  thwy  bear  on  her  mental 
capacity  and  disposition.  (  Fuller  v.  Fuller,  83  Ky.,  351;  1  Green- 
leaf  on  Evidence,  section  108.) 

Second.  The  instructions  of  the  court  properly  present  the  law 
of  the  case.  The  burden  was  on  the  propounders  to  show  by  a 
preponderance  of  evidence  that  the  testatrix  was  of  testament- 
ary capacity,  and  on  the  contestants  to  show  by  a  preponder- 
ance of  testimony  that  she  was  unduly  influenced  or  coerced,  as 
defined  in  other  instructiops.  (Fee  v.  Taylor,  83  Ky.,  259:  Por- 
chet  V.  Porchet,  82  Ky.,  93.)  The  other  instructions  conform  to 
the  law  as  laid  down  in  Wise,  &c.  v.  Foote,  &c.,  81  Ky.,  15;  Sher- 
ley,  &c.  V.  Sheriey,  &c.,  81  Ky.,  240,  and  in  Bush  v.  Lisle,  89 
Ky.,  401. 

Third.  There  is  abundant  evidence  to  sustain  the  fihding  of 
the  jury.  The  verdict  is  not  palpably  or  flagrantly  against,  the 
weight  of  the  testimony,  though  there  is  conflict  between  that 
offered  by  the  one  side  and  that  offered  by  the  other.  (Broadus 
V.  Broadus,  10  Bush,  800;  Fuller  v.  Fuller,  supra.) 

Fourth.  The  alleged  newly-discovered  evidence  is  not  of  a  de- 
cisive or  controlling  cliaracter.  It  is  doubtful  whether  it. would 
have  had  any  preponderating  influence  upon  another  trial. 
<Mercer  v.  MeVcer,  87  Ky.,  21.) 

Nor  is  at  all  certain  that  by  the  exercise  of  reasonable  dili- 
gence the  contestants  could  not  have  learned  of  the  existence  of 
this  alleged  new  testimony  before  the  trial.  However,  witliout 
regard  to  the  errors  alleged,  the  judgment  must  be  affirmed. 

The  motion  for  a  new  trial  was  overruled  on  June  24,  1889. 
By  appropriate  orders  time  was  given  the  contestants,  until  Sep- 
tember 30th,  to  prepare  and  tender  a  bill  of  exceptions.  On  that 
day  no  bill  was  tendered,  but  over  the  objection  of  the  pro- 
pdunders  (appellees)  the  time  was  extended  to  October  14th. 
Then,  on  the  contestants'  motion,  time  was  given  them  until 
October  28th,  then  it  was  extended  to  November  11th,  and  finally 
to  November  18th,  on  which  day  the  contestants  for  the  first 
time  tendered  a  bill  of  exceptions. 

Time  was  then  givtn  them  until  November  26th  to  ''complete*' 
the  bill,  and  on  their  motion  this  was  extended  until  December 
4th,  when  they  **  tendered  to  the  court  a  bill  of  exceptions,  which, 
being  signed  and  sealed,  was  filed  and  made  part  of  the  record.^* 
We  think  a  brief  examination  of  the  law  controlling  the  prac- 
tice in  this  court  will  show  that  this  bill  can  not  be   regarded  as 
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part  of   the  record.    The   Jefferson  Court  of  Common  Pleas  has 

no  appearance  terms,  but  it  is  provided  that  it  *' shall  be  always 

open." 

It  is  further  provided  that  "it  shall  have  the  same  power,  and 

for  the  same  length  of  time,  over  its  Judgments  as  the  chancellor 
of  the  Louisville  Chancery  Court  has  over  its  judgments."  And 
the  latter  court  has  "such  control  over  its  Judgments  for  sixty 
days  as  circuit  courts  have  over  their  judgments  during  the  term 
In  which  they  are  rendered."     (Civil  Code,  section  792.) 

As  to  any  given  order  or  decree,  therefore,  the  period  of  sixty 
days  from  its  entry  or  rendition  is  to  be  regarded  as  a  "term" 
in*tbese  courts.  At  th«  expiration  of  sixty  days  from  the  entry 
of  the  order  or  decree  the  teim  of  court,  so  to  speak, 'as  applica- 
ble to  tills  order  or  decree,  ceases,  because  the  court  loses  con- 
trol over  it  just  as  the  judge  of  a  court  having  stated  terms  loses 
control  over  his  orders  after  the  term  ceases. 

The  beginning  of  the  second  sixty  days,  therefore,  after  the 
«ntry  of  a  given  order,  is  the  beginning  of  the  succeeding  term 
or  the  next  term  with  reference  to  that  order.  Now  the  law  of 
governing  the  subject  of  exceptions  and  applicable  to  all'  the 
courts  is  found  in  the  Civil  Code,  section  .S34. 

It  provides  that  "the  party  objecting  must  except  when  the 
decision  is  made,  and  time  may  be  given  to  prepare  a  bill  of  ex- 
ceptions, but  not  beyund  a  day  in  the  succeeding  term  to  be  fixed 
by  the  court." 

An  amendment  to  this  section  provides  that  if  the  judge  of 
«aid  court  for  %iny  cause  does  not  preside,  or  no  court  is  held, 
then  time  until  the  next  term  shall  be  had  to  perfect  and  pre- 
pare the  bill.  If  the  first  sixty  days  after  the  order  overruling 
the  motion  of  the  contestants  for  a  new  trial  is  to  be  regarded 
as  the  term  at  which  such  order  was  entered,  and  the  second 
sixty  daj's  is  to  be  regarded  as  the  succeeding  term,  then  the 
flbst  term  would  end  sixty  days  after  June  24th,  which  would  be 
on  August  23d,  and  the  second  sixty  days,  or  the  succeeding 
term,  would  end  on  October  22d.  Therefore,  the  bill,  tendered 
for  the  first  time  on  November  IHth,  was  tendered  beyond  the 
succeeding  term  or  beyond  the  limit  as  fixed  by  law,  and  hence 
too  late  to  be  considered.  We  think  it  will  be  found  that  this 
construction  of  the  acts  regulating  the  practice  in  these  courts 
has  been  followed  both  by  this  court  and  the  Superior  Court. 

In  Cavanaugh  v.  Cochran,  &c.,  11  Ky.  Law  Rep.,  855,  the  bill 
was  tendered  seventy-five  dnys  after  the  motion  for  a  new  trial 
was  overruled.  It  was  contended  that  such  bill  must  be  ten- 
dered within  sixty  days  from  the  final  order.  But  the  Superior 
Court,  through  Judge  Ward,  held  that  "the  reason  and  analogieVs 
of  the  law  require  that  a  second  sixty  days  should  be  allowed  so 
that  the  court  may,  by  proper  orders,  extend  the  time  for  filing 
bills  of  exceptions  for  120  days  after  the  motion  for  a  new  trial 
has  been  overruled." 
In  Shrader  v.  Wilhite,  11  Ky.  Law  Rep.,  954,  the  bill  was  not 
I  signed    or  filed   until  148  days  after  the   new   trial  was   refused. 

j  The  same   court  held  that  "in  the   Jefferson   Court  of  Common 

Pleas  and    the  Louisville  Law   and  Equity  Court  time  for  filing 
bills  of  exceptions  may  be  extended    for  120  days   after  the  order 
i  overruling  the  motion  for  a  new  trial,  but  not  beyond  that  time." 

i  Precisely  to  the  same  effect  was  the  opinion  (Judge  Young)  in 

i  Cain.  Adm^r,  &c.  v.  Cain,  Adm'r,  &c.,  12  Ky.  Law  Rep.,  685,  and 

I  Id   Bannon  v.  Moran,  12  Ky.  Law  Rep.,  989-90,  the  court  holding 

I  in  each  case  that  the   time  fo;*  filing  a  bill  of   exceptions  in   the 

Jeflbrson  Court  of  Common  Pleas  or   in  the   Louisville  Law  and 
Equity  Court  can  not  be  extended,  no  excuse  for  the  delay  appear- 
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ing  in  the  record,  beyond  120  days  after  the  order  overruling  a 
motion  for  a  new  trial.  • 

In  the  oase  under  consideration  some  147  days  elapsed  from 
the  time  of  mailing  the  order  overruling  the  motion  for  a  new 
trial  until  the  bill  was  first  tendered. 

The  cases  of   Bailey  v.  Villier,  6   Bush,  27,  and  of  Downing  v. 

Bacon,  7  Bush,  680,  recognize  the  period  of  sixty  days  as  equiva- 
lent to  a  term  of  these  courts. 

Tn  Longest  v.  Tyler,  M!S.  opinion  of  this  court  December  22, 
1876,  it  was  held  that  by  leave  of  the  court  upon  proper  exten- 
sioiis  a  party  would  have  '*from  two  to  four  months  in  which  to 
flle  his  bill  of  exceptions,  and  certainly  no  longer  time  should  be 
demanded  or  required.'' 

The  appellants  rely  on  the  amendment  to  section  334  of  the 
Civil  Code,  providing  still  further  time  for  filing  bills  of  excep- 
toiiis  if  the  judge  who  can  properly  sign  the  bill  does  not  preside 
or  no  courts  held,  and  say  that  the  summer  vacation,  consuming 
some  84  days  of  the  time,  should  not  be  counted  against  them, 
.  but  cburt  was  in  session  from  September  30th,  and  there  yet  re- 
mained nearly  a  month  of  the  second  sixty  days  or  ''succeeding 
term"  during  which  the  judge  did  preside  and  there  was  a  court 
held,  so  that  the  amendment  does  not  aid  the  appellants.  Its 
provisions  are  not  applicable  to  their  case. 

We  think  the  true  rule  is  laid  down  in  the  cases  decided  by  the 
Superior  Court  quoted  above.  The  bill  of  exceptions  must  be 
disregarded.  And  with  the  bill  out— even  if  incliti%d  to  a  difTer- 
ent  conclusion  with  the  bill  in— the  judgment  belo^v  must  be 
affirmed. 


LAPE'S  ADM'R  v.    TAYLOR'S  TRUSTEE. 

(Filed  November  18,  1893— Not  to  be  reported.) 

1.  A  trustee,  who  faithfully,  discharged  bia  duties  aod  was  removed  only 
on  acoouDt  of  ill  health,  is  entitled  to  a  flettlement  of  his  accounts  by  a 
oourt  at  the  expense  of  the  trust  estate.  ^ 

2.  But  the  trustee  must  personally  pay  costs  incurred  in  an  unsucoessfal 
rdsistance  to  an  attempt  to  rdmove  him  on  account  of  such  111  health. 

John  S.  Ducker  for  appellant. 

Geo.  Washington  for  appellee. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  a  question  of  jurisdiction  was  raised  on  the  motion 
of  appellee's  counsel,  on  the  ground  that  the  attorney's  fee  had 
been  settled,  and,  therefore,  this  court  h^^d  no  jurisdiction  over 
the  question  of  costs. 

A  counter  affidavit  was  also  filed,  to  the  effect  that  no  such 
compromise  had  been  made,  and  the  court  must  adjudge  that 
the  question  raised  as  to  the  value  of  the  services  rendered  the 
trustee  of  Taylor  is  the  subject  of  inquiry  here,  and  after  read- 
ing the  statements  of  the  witnesses  in  this  regard  we  must  hold 
that  the  amount  allowed  is  reasonable. 

As  to  the  question  of  costs,  it  is  apparent  ttie  trustee  has  acted 
in  the  best  of  faith.     He  managed  the   trust  well;  is   not  in   de- 
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fault  in  any  matter,  and  only  resisted  his  removal  on  the  ground 
that  his  health  would  soon  be  restored,  and  this  (his  bad  health) 
was  the  cause  for  the  appointment  of  another  trustee. 

His  resistance  to  the  action  of  the  appellee,  In  the  effort  to  re- 
move him,  subjected  him  to  the  payment  of  certain  costs  at- 
taching to  that  branch  of  the  case,  and  this  he  should  pay,  and 
will  not  exeeed,  when  properly  taxed,  $50.  All  the  other  costs, 
after  charging  the  trustee  with  the  $50,  must  he  paid  from  the 
trust  fund. 

The  appellant  was  entitled  to  a  settlement  of  his  accounts, 
whetlier  retained  or  removed,  and  the  trust  ^must  be  made  to 
pay  the  expenses  of  the  settlement.  If  in  default,  the  case 
would  be  different. 

The  judgment  is  reversed  on  the  question  of  costs  and  affirmed 
as  to  all  other  exceptions. 

Remanded,  with  directions  to  charge  the  trusted  with  $60  of 
the  costs  and  no  more. 


GOODIN  V.    TRUSTEES  COMMON   SCHOOL    DISTRICT,    &c. 

(Filed  November  21,  1893— Not  to  be  reported.) 

CoDtraots—Lt Ability  of  school  trusteefi— -Where  one  of  a  board  of  eohool 
trustees,  beooiiilDK  apprehensive  chat  a  contractor  who  bad  agreed  to  build 
a  sohoolbouse  would  fail  to  build  the  bouse  and  that  be  and  bis  sureties 
would  become  liable  on  his  bond,  promised  to  pay  a  third  party  $20  to  assist 
such  contractor,  payable  when  collected  from  the  school  district,  such 
promise  does  not  raise  a  personal  obliKation  on  the  trustees  to  pay  said  $'iO^ 

K.  D.  Perkins  for  appellant. 

Crawford  Mason  for  appellees. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  contends  tiiat  the  appellees,  as  trustees  of  the 
Common  School  District  No.  94,  employed  him  and  Pennington 
to  build  a  schoolhouse  for  said  district,  and  that  appellant  was 
to  furnish  the  lumber  to  build  the  house,  for  which  the  appellees 
were  to  paythim,  and  also  $20  extra. 

The  trustees  deny  that  they  contracted  with  the  appellant  as 
allei^ed,  or  that  they  made  any  agreement  with' hi»i  to  furnish 
the  lumber.  They  say  that  they  had  a  written  contract  with 
Pennington  to  build  said  house  and  to  furnish  the  lumber,  and 
that  he  did  build  it,  and  for  which  they  paid  him. 

One  of  the  trustees  says  that  they  became  apprehensive  that 
Pennington  was  using  the  monej'  that  they  wore  advancing  him 
on  the  contract,  not  for  the  purpose  of  building  the  house,  and, 
in  consequence,  he  would  fail  to  complete  the  building  and  his 
sureties  would  have  to  pay  damages  in  consequence  of  the  fail- 
ure, and  in  order  to  avoid  trouble  of  that  kind  he  agreed  to  give 
appellant  $20  to  render  some  assistance,  payable  when  collected 
from  the  district. 

From  what  the  trustee  says  there  was  no  personal  liability  for 
this  $20  outside  of  this  agreement.  We  concur  with  the  court  be- 
low that  there  was  no  agreement  to  pay  appellant  for  timber  or 
service,  nor  does  it  appear  that  the  appellant  has  taken  anj-  sttpa 
to  collect  the  $20  from  the  district. 

The  judgment  is  affirmed.  . 

vol.  15—31 
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BRAND,  &c.  V.  COMMONWEALTH,  &c. 
(Filed  November  21,  1893— Not  to  be  reported.) 

1.  Actions— Parties— The  infant  plaintiffs  bj  their  next  friend  having;  filed 
Tin  amended  petition  herein,  the  defeoc,  if  any,  beoanse  their  nonresident 
guardian  had  no  right  to  in8tltiue  the  aotion,  was  eured. 

2  ^nie— Decedent's  estate— An  administrator  appointed  in  this  case  can 
not  be  allowed  anything  for  snnis  expended  in  defending  a  suit  against  the 
estate  in  finother  State,  when  it  appears  that  the  suit  was  against  an  ad- 
ministrator appointed  in  the  State  where  such  suit  was  pending  and  that 
the  administrator  of  this  State  was  not  a  party  to  it. 

Sweeney,  Ellis  &  Sweeney  for  appellants. 

S.am  E.  Hill  for  appellees. 

Appeal  from  Daviess  Circuit  Couit. 

Opinion  of  the  court  by  Juj2:de  Ha/elrigg. 

Whether  tlie  nonresident  guardian  properly  instituted  this  ac- 
tion need  not  be  determined.  The  wards,  by  their  next  friend, 
joined  in  it  as  plaintiffs  by  an  amended  petition,  which  cured 
any  supposed  defects  in  the  proceedings  in  that  particular. 

On  the  question  of  who  was  the  owner  of  the  house  and  Idt  in 
controversy  the  proof  was  conflicting,  although  it  seem^s  reason- 
ably clear  that  it  was  bought  by  Nancy  J.  Dusan  for  her  daugh- 
ter, N.  E.  Dusan,  or  Green,  and  given  to  her  as  an  advancement. 

The  chancellor  so  adjudged,  an<J  his  finding  will  not  be  disturbed 
in  that  respect. 

The  administrator.  Brand,  complains  that  he  was  not  allowed 
credit  by  certain  sums  expended  in  behalf  of  the  est«\te  in  a  law 
suit  at  Madison,  Ind.  He  was  not  a  party  to  that  suit,  there,  be- 
ing an  administrator  in  that  State  who  was  made  the  defendant 
to  the  action. 

If  he  'Most  time"  in  going  there,  or  paid  out  money  for  the  de- 
fendant administrator  in  a  litigation  in  that  State,  that  is  the 
proper  place  to  present  his  claim.  There  was  proof  that  he  was 
at  Madison  on  other  business.  The  chancellor  probably  found 
from  the  proof  that  he  was  entitled  to  nothing  in  this  behalf, 
and  so  adjudged. 

It  seems  quite  clear  from  this  record  that  the  children  and 
grandchildren  of  the  intestate  have  received  little  enough  of  the 
estate,  and  that  the  judgment  below  does  substa\itial  justice  to 
all  the  parties  concerned. 

The  judgment  is  affirmed. 


MEIER  V.  FLINSBACH,  &c. 

(Filed  November  23,  1893.) 

1.  Assignment  by  operation  of  law— A  conveyance  or  mortgage  of  real  estat-e 
madnby  an  insolvent  debtor  to  secure  money  loaned  simultaneously  with  the 
execution  of  the  deed  is  not  within  the  purview  of  the  act  of  1866,  forbidding 
mortgages,  etc.,  made  in  contemplation  of  insolvency  and  with  a  design  to 
prefer.  That  act  applies  only  where  the  Insolvent  debtor  attempts  to  prefer 
a  pre-existing  creditor  by  an  assignment,  etc.,  of  his  estate. 

3.  Same— An  insolvent  debtor  executed  a  mortgage  or  deed  of  conditional 
sale  of  certain  real  estate,  to  secure  repayment  of  815,000,    loaned   slmulta- 
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neously  therewith  by  the  graptee.  Subsequently  the  debtor  borrowed  87,000 
more  in  cash  ^om  the  grantee,  and  ezecated  a  mortgage  to  him  on  an>tber 
pleoe  of  real  estate  to  secure  both  loans— thn  815,000  and  tbe  17,000— and  the 
oreditor  released  the  lien  first  given  him  for  tbe  116,000.  Held— That  neither 
traneaction  was  a  preference  of  a  pre  existing  debtor  under  the  act  of  1856. 

H.  Same— Although  the  mortgage  first  executed  to  secure  the  ^rst  loan  of 
f  15,000  was  not  recorded  or  lodged  for  record  within  thirty  days  after  its 
eXHCUtion,  the  proviso  contained  in  the  first  AeotJon  of  tbe  net  of  1866  does 
DOG  vitiate  or  afifeot  it  in  any  way.  The  meaniufl^  of  that  proviso  is  that  if 
a  forbidden  preference  is  made  by  a  debtor,  which  operates  as  an  assignment 
under  the  act  froTn  its  date,  one  who  subsequently,  in  good  faith  and  before 
thH  unlawful  act  is  declared  by  a  court  to  operate  as  an  assignment,  ac- 
quired a  mortgage  on  a  part  of  the  insolvent  debtor's  estate,  is  to  be  pro- 
tecced  to  the  extent  of  the  lien  so  aoqutred,  provided  he  lodges  his  mortgage 
for  record  within  thirty  days  after  its  execution. 

O.  A.  Wehle  for  appellant. 

Kohn,  Baird  &  Speokert  for  appellees. 

Appeal  from  Louisville  Oiianoery  Court. 

'Opinion  of  tbe  court  by  Judge  Hazelrigg. 

Theodore  Schwartz  and  Frederick  Janssen  were  members  of  the 
late  banking  house  of  Theodon*  Schwartz  &  Co.,  of  Louisvillei 
Ky.  Janssen  held  the  legal  title  to  a  block  between  Twenty- 
sixth  and  Twenty-seventh  streets  and  Broadway  and  Elliott 
avenue,  known  as  the  "west  end"  property;  and  Schwartz  held 
the  title  to  the  ** Christy  woods"  property,  consisting  of  some 
thirty-eight  acres  of  land  in  the  suburbs  of  the  city.  Both  pieces 
were  in  fact  the  property  of  the  firm. 

In  the  cyclone  of  March,  1890,  a  tobacco  factory  of  the  firm  was 
badly  damaged,  and  in  order  to  rebuild  It  Janssen  sought  hia 
friend,  the  appellant,  Meier,  a  Cincinnati  tobacconist  of  means 
then  temporarily  in  Louisville,  ana  offered  to  sell  him  tbe  "west 
end"  property.  After  some  discussion  the  trade  was  consum- 
mated at  the  price  of  $16,000.  Meier  went  home  and  Janssen  sent 
him  a  deed,  reciting  a  consideration  of  $24,255  cash,  giving  as  a 
reason  that  the  firm  owned  other  property'  in  the  neighborhood, 
and  that  the  recitation  of  a  lower  consideration  would  depreciate 
that  property. 

Daring  the  trade  Meier  proposed  that  if  he  should  resell  the 
property  at  a  higher  price  he  would  pay  Janssen  the  profit,  and 
it  was  agreed  that  the  deed  was  not  to  be  recorded,  the  reason 
assigned  being  that  if  they  found  a  purchaser  soon  as  was  ex- 
pected, this  arrangement  would  dispense  with  the  necessity  for 
an  extra  deed. 

Meier  sent  the  money  by  checks  on  the  Merchants  National 
Bank  of  Cincinnati,  payable  to  Janssen,  who  endorsed  them  to 
the  firm.  At  tbe  time  of  this  transaction,  and  indeed  for  years 
before,  Schwartz  &  Co.  were  hopelessly  insolvent,  but  this  was 
wholly  pnknown  and  wholly  unsuspected  until  the  spring  of 
1891.  None  stood  higher  than  the  members  of  this  firm  in  the 
social  or  business  circles  of  Louisville  and  elsewhere. 

As  conceded  by  counsel  for  the  appellees,  "they  had  tbe  abso- 
lute confidence  of  the  public  because  of  their  supposed  conserva- 
tive methods."  Their  assets  were  showy— consisting  of  valuable 
real  estate;  their  liabilities  were  unknown,  and  supposed  to-be 
insignificant. 

In  December  following  this  alleged  sale  Schwartz  wrote  Meier 
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ftt   Cincinnati  tl^at  tliej'-  were  again  in  need  of  money,  and  that" 
he  wanted  to  sell  him  the  ** Christy  woods"  property. 

Meier  was  in  Louisville  shortly  afterwards,  and  at  flrsjb  de- 
clined to  buy  any  more  real  estate,  but  to  accommodate  Schwartz 
finally  agreed  to  take  that  property  at  $22,iXU),  provided  he  would 
take  in  the  **west  end''  property  at  the  price  he  had  paid  Janssen 
for  it.  This  Schwartz  agreed  to  do.  The  unrecorded  deed  to  the 
west  end  property  was  then  surrendered,  and  the  sum  of  $7,C0O 
paid  in  cash. 

On  December  19,  1890,  a  deed  was  made  to  Meier  by  Schwartz 
and  wife,  which  was  at  once  recorded  in  the  proper  office.  The 
recited  consideration  was  $28,000,  as  it  was  said  that  it  would  be 
easier  to  sell  the  property  at  its  real  worth  if  the  price  was  so 
fixed. 

It  was  also  agreed  in  writing  that  Schwartz  was  toetTect  a  sale 
of  this  propr»rty  within  two  years,  and  Meier  was  not  to  sell  it  in. 
the  meantime  unless  at  a  profit,  which  was  to  be  divided  be- 
tween the  parties  to  the  transaction.^  Meier  was  to  deed  back, 
the  property  to  Schwartz,  or-  to  any  one  whom  he  might  desig- 
nate within  the  two  years,  upon  being  repaid  the  $22,0GOand  in- 
terest, less  any  rent  received  by  him. 

On  March  19,  1891,  Schwartz.  &  Co.  made  a  deed  of  assignment 
of  their  property  for  the  benefit  of  all  their  creditors,  and  on  the 
following  day  the  appellees,  Flinsback  and  others,  brought  this 
suit  to  set  aside  a  number  of  conveyances  of  real  estate  made  by 
the  firm  and  its  members  to  sundry  persons,  upon  the  ground- 
that  thej  were  made  in  contemplation  of  insolvency  and  with 
the'  design  to  prefer   certain  creditors   to  the  exclusion  of  others. 

Among  the  conveyances  so  attacked  was  that  of  Schwartz  and 
Wife  to  the  appellant,  Meier,  of  December  19,  1890,  and  with 
this  only  we  have  to  do  on  this  appeal. 

The  chancellor,  in  an  interesting  opinion,  held  that  the  grant- 
ors were,  on  December  19th,  and  indeed  long  before,  hopelessly 
insolvent  and  knew  it;  that  the  pre-existing  debt,  satisfied. l»y 
the  conveyance  of  December  19ti),  was  created  in  March,  189(); 
that  both  these  conveyances  were  mortgages  in  fact,  though  con- 
ditional sales  in  form;  that  the  mortgage  in  March,  while  good 
between  these  parties  without  being  recorded  was  not  good  un- 
der the  act  of  1856  against  creditors  because  not  recorded  within 
thirty  days  after  its  execution;  that  Meier  occupied,  therefore, 
the  position  of  an  unsecured  creditor,  "and  hence  a  payment  to 
him  of  a  pre-existing  debt  thus  not  secured  must  be  considered 
as  the  payment  of  an  antecedent,  unfeecurod  debt,,  and  hence 
within  the  statute.'' 

In  this  conclusion  we  have  not  been  able  to  agree  with  the 
learned  chancellor.  A  careful  reading  of  the  statute,  we  think, 
will  show  that  it  can  not  be  applied  either  to  the  mortgage  of 
March  or  of  December.  It  goes  witliout  argument  that  the  pur- 
pose of  the  act  was  to  inhibit  a  debtor— thus  assuming  the  exist- 
ence of  a  debt— from  preferring  one  creditor  over  another. 

The  lelation  of  debtor  and  creditor  is  assumed  in  the  statute 
Itself,  and  the  relation  must  exist  before  the  statute  can  be  ap- 
plied. The  debt  which  the  insolvent  debtor  can  not  give  pref- 
erence to  by  a  sale,  mortgage,  assignment,  etc.,  is  a  pre-existing 
debt. 

The  preference  of  the  debtor  to  pay  or  secure  a  pre-existing 
creditor,  in  contemplation  of  his  impending  insolvency,  is  the 
act  denounced  by  the  statute.  This  can  not  occur  when  the  crea- 
tion of  the  debt  and  the  execution  of  the  instrument  securing 
th'at  debt  are  cotemporaneous  or  simultaneous  acts. 

The  act  of  Schwartz  &  Co.,  or  of  Jannsen  for  them,  in  mort- 
gaging the  west  end  property  in  March,  and  simultaneously  get- 
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ting  the  sum  of  $15,000,  is  not  an  act  either  preferring  a  pre-ex- 
isting creditor  or  paying  or  securing  a  pre-existing  debt. 

The  act  of  Schwartz  in  mortgaging  the  Christy  woods  property, 
it  is  true,  secured  a  pre-existing  debt  to  the  extent  of  $I5«000,  btit 
the  act  of  prefereooe,  or  the  intent  to  prefer,  is  wholly  lacking. 
The  creditor  got  nothing  he  did  not  have  before,  and  was,  there- 
fore, not  preferred.  Certainly  not  to  the  exclusion,  in  whole  or 
in  part,  of  other  creditors. 

The  chancellor  seems  to  have  found    his  trouble   in  an  attempt 

to  apply  the  latter  part  of  the  statute  under  consideration  to  the 
case  at  hand,  and  it  is  in  this  attempt  that  he,  as  well  as  coun- 
sel for  the  appellees,  fall,  as  we  think,  into  error. 

After  providing  in  the  body  of  the  section  that  every  sale, 
mortgage,  etc.,  made  by  a  debtor  in  contemplation  of  insolvenc3\ 
and  with  the  design  to  prefer  one  or  more  creditors  to  the  exclu- 
sion of  others,  shall" operate  as  an  assignment  for  the  benefit  ot 
the  grantor^s  creditors,  the  section  concludes  with  this  proviso: 
*'But  nothing  in  this  article  shall  vitiate  or  affect  any  mortgage 
made  in  good  faith  to  secure  any  debt  or  liability  created  simul- 
taneously with  such  mortgage,  if  the  same  be  lodged  for  record 
within  thirty  days  after  Its  execution.  ■' 

Now  certainly  it  would  seem  self-evident  that  before  trying  to 
apply  this  proviso  we  should  first  find  a  case  to  which  the  body 
of  the  section  can  be  applied. 

In  order  to  apply  this  proviso  you  must  first  find  a  case  in 
which  an  insolvent  debtor,  or  one  in  contemplation  of  insol- 
vency, has  made  a  mortgage  or  sale,  etc.,  with  the  design  to  pre- 
fer one  creditor  to  another.  ' 

If  a  given  case  has  not  the  elements  called  for  in  the  body  of 
the  act,  we  may  rest  assured  that  an  attempt  to  apply  the  pro- 
viso will  be  a  misfit.  With  the  essential  conditions  of  the  stat- 
ute in  question  ascertained  to  be  inappJioable  to  the  mortgages 
now  under  investigation  we  could  safely  stop  short  of  discussing 
the  state  of  case  which  the  statute  or  its  proviso  is  said  not  to 
vitiate  or  affect.  It  is  enough  to  know  that  the  statute  does  not 
apply  to  the  state  of  case  under  investigation;  that  the  act  of 
Schwartz  in  making  the  December  mortgage  was  not  a  preferential 
act  in  the  meaning  of  the  statute,  nor  was  the  act  of  Janssen 
such  an  act  in  making  the  mortgage  of  March,  1890;  but,  if  we 
may  so  divert,  let  us  see  what  is  meant  by  the  latter  part  of  this 
section.     We  tliink  it  is  simple  and  easy  of  application. 

First,  we  must  kno-w  that  the  mortgage  mentioned  in  the  body 
of  the  section,  that  is,  the  one  denounced  as  a  preferential  act, 
is  not  the  mortgage  mentioned  in  the  proviso,  which  is  created 
simultaneously  with  the  debt  secured  by  it.  The  one  is  exactly 
vvhat  the  other  is  not.  The  one  is  a  preference,  the  other  not. 
How,  then,  was  it  thought  necessary  to  say  the  former  shall  not 
4iffeot  or  vitiate  the  latter,  if  recorded  within  thirty  days,  which 
is  the  same  thing  as  saying  that  the  former  sliall  vitiate  or  affect 
the  latter  unless  so  recorded? 

Under  the  operation  of  the  statute,  by  the  execution  of  the  pro- 
hibited mortgage  or  sale,  a  transfer  of  all  the  property  and 
effects  of  the  debtor  is  made  to  his  creditors,  and  for  the  benefit 
of  all  alike,  provided,  however,  that  notwithstanding  such  lecal 
assignment,  the  transfer  is  not  to  overreach  a  mortgage  made  in 
good  faith  to  secure  a  debt  created  simultaneously  with  such 
mortgage,  if  the  same  be  lodged  for  record  within  thirty  days 
after  its  execution. 

The  preferential  act  or,  so  to  speak,  the  act  of  bankruptcy  oper- 
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ates  necessarily  not  backward,  but  instantly  and  forward.  Af- 
ter committing  sucli  an  act  a  man  may  still  sell  his  property, 
and  if  the  purchaser  buys  it  in  prood  faith  he  is  protected,  and 
the  bankrupt  may  still  mortgage  his  propertv  in  good  faith  for  a 
consideration  simultaneously  received;  and  this  transaction  is 
protected  if  the  mortgagee  puts  his  mortgage  to  record  within 
tbe  time  prescribed;  but  if  he  pockets  his  moitgage,  then  the 
equity  of  the  legal  assignees — the  creditor? — to  whom  the  effects 
of  the  bankrupt  have  been  transferred  under  the  statute  by  vir- 
tue of  the  preferential  act  of  .the  debtor,  overreaches  the  equity 
of  the  negligent  mortgagee. 

Not  only  is  the  often-given  mortgage  thus  overreached  unless 
recorded,  but  a  mortgage  which  is  given  to  secure  even  in  part 
only  a  pre-existing  debt  sets  the  statute  into  operation.  Although 
it  may  also  secure  a  debt  simultaneously  created  therewith,  it 
must  be  recorded  within  the  time  prescribed,  else  the  mortgagee 
is  not  protected  or  secured  as  to  any  part  of  his  debt.  If  such  a 
mortgage  be  recorded  in  time,  the  mortgagee's  equity  is  prior  to 
that  of  the  general  creditor  to  the  extent  of  his  simultaneously 
created  debt. 

In  the  case  under  consideration  we  have  a  negligent  mortgagee, 
Who  failed    to  put  his  mortgage  on    the  record  after  getting  it  in 
March,  1890;  but  where  is  the  antecedent  preferential   act  of  the 
debtor  which  is  to  sweep  his  estate  into  hotch-potch  for  the  ben- 
efit of  his  creditors? 

So  far  as  is  shown  by  the  record  the  first  act  of  the  insolvent 
firm,  or  any  of  its  members,  coming  within  the  condemnatory 
provisions  of  the  statute  was  on  March  12,  1891.  Then,  for  the 
first  time,  was  the  statute  against  preferences  set  in  motion,  and 
the  rights  of  the  appellant,  secured  in  good  faith  long  before  that 
date,  are  not  to  be  affected  by  it. 

He  is  entitled  to  have  his  debt  paid  in  full,  and  the  judgment 
is  reversed,  with  instructions  to  enter  an  order  to  that  eflect. 
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(Filed  November  23,  1893— Not  to  be  reported.) 

1.  Vendor  and  vendee— Sales— Evidence— The  evidepoe  of  three  oredible 
witnesses  Is  that  the  appellants  sold  the  land  involved  in  this  action  to  ap- 
pellee by  the  boundary  set  out  in  the  deed  of  conveyance  and  not  by  the 
acre,  and  the  jadgment  finding  that  there  was  a  deficit  In  the  land  conveyed 
is  contrary  to  the  evidence  and  must  be  reversed. 

2.  Same— Parties— The  land  involved  was  inherited  by  two  brothers  and 
their  sister  from  their  father,  but  had  been  allotted  to  the  two  brothers  and 
was  their  property  at  the  date  of  the  sale  to  the  appellee.  The  brothers  re- 
ceived the  whole  of  the  consideration  paid  by  appellee.  The  deed  of  convey- 
ance was  made  by  the  two  brotbeis  and  also  by  their  sister  and  L..  her 
husband,  who  united  in  the  conveyance  to  pass  the  naked  le^al  title.  The 
chancellor  found  that  the  brothers  had  represented  to  appellee  that  the  Inod 
conveyed  Included  a  certain  spring  which  was  in  fact  on  land  owned  by  L., 
the  husband  of  their  sister,  and  compelled  L.  to  convey  this  land  to  appel- 
len.  Held— That  even  If  there  was  a  deficit  in  the  number  of  acres  conveyed, 
it  was  error  to  compel  L.  to  convey  his  land  to  appellee  to  make  good  such 
deficit  since  he  united  in  the  orifiinal  conveyance  to  appellee  merely  as  & 
nominal  party  and  did  not  make  any  representations  to  him  as  to  the  num- 
ber of  acres  or  the  objects  Included  in  the  boundary  conveyed. 

John  Doaan  and  T.  N.  Lindsey  for  appellants. 

Wm.  H.  Holt  and  H.  C.  Martin  for  appellee. 
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Appeal  from  Hart  Circuit  Court. 

■ 

Opinion  of  tlie  court  by  Judge  Pryor. 

James  and  Benjamin  Alvoy  sold  to  the  appellee,  Logsden,  a 
tract  of  land  lying  in  Hart  county  for  the  sum  of  $376  in  hand 
paid.  The  title  of  the  land  was  in  the  heirs  of  Alvey,  deceased, 
and  the  appellant,  L\isk,  having  married  a  daughter  of  the  de- 
cedent, united  in  the  conveyance  to  Logsden.  The  land,  in 
fact,  belonged  to  James  and  Ben  Alvey,  who  sold  it  to  Logsden, 
and  Lusk  and  wife,  who  received  no  part  of  the  consideration, 
only  united  in  the  conveyance  to  perfect  the  title. 

The  conveyance  recites  tliat  in  consideration  of  $375  the  grant- 
ors convey  to  Logsden  a  certain  boundary  of  land  (defining  it> 
containing  ^%  acres,  closing  with  the  usual  warranty  as  to  title. 

The  appellee,  Logsden,  filed  his  petition  below,  making  all  of 
the  grantors  in  the  conveyance  defendants  and  alleging  what  is 
termed  a  breach  of  warranty,  but  really  claiming  a  deficit  in  the 
land,  averring  that  the  tract  contains  only  84  acres;  and  further, 
that  the  defendants  represented  to  him  that  a  valuable  spring 
was  included  within  the  boundary  when  it  was  not,  and  that  this 
spring  gave  to  the  land  its  chief  value.  The  answer  ma«le  an 
issue  as  to  all  the  material  averments,  the  defendants  asserting 
that  the  boundary  of  land  was  sold  for  the  consideration  men- 
tioned in  the  deed  and  not  by  the  acre,  and  the  appellee  knew 
when  he  purchased  that  the  sale  and  conveyance  did  not  include 
the  spring. 

On  the  hearing  of  the  case  the  appellee  testified  as  to  the  na^ 
ture  of  his  purchase  and  the  representations  made  to  him  by 
one  of  the  Alveys  as  to  the  location  of  the  spring  as  an  induce- 
ment to  the  purchaser.  The  appellee  is  the  only  witness  who  tes- 
tified as  to  the  representations  made,  while  on  the  other  hand 
three  witnesses  testify  that  the  appellee  was  told  the  spring  was 
not  included  in  the  survey,  and  the  boundaiy  of  the  land  when 
run  shows  that  it  is  on  the  land  of  Lusk  and  not  embraced  by 
the  conveyance.  The  chancellor  seems  to  have  rejected  the  tes- 
timony of  the  witnesses  or  that  of  the  appellants,  and  bj'  a  judg- 
ment has  taken  a  part  of  the  land  owned  by  Lusk  and  required 
it  to  be  conveyed  to  the  appellee  so  as  to  include  the  /spring. 

It  is  not  pretended  that  Luj-k  made  any  representation  in  re- 
gard to  the  spring,  and  it  further  appears  that  he  had  no  interest 
in  the  proceeds  of  sale,  but  only  signed  the  conveyance  that  his 
title  or  that  of  his  wife  might  pass  to  the  appellee  for  the  land 
within  the  boundary  of  the  conveyance.  The  land  had  been 
previously  assigned  to  the  two  Alveys.  It  belonj^fed  to  them, 
and  liecause  Lusk  and  wife  parted  with  the  mere  naked  title  the 
latter's  land  has  been  taken  to  supply  the  deficit  caused  by  the 
allesred  fraudulent  representations  of  the  two  Alveys. 

This  was  error,  and  if  not,  here  is  a  deed  with  a  definite 
boundary  of  land  executed  to  the  appellee  and  the  latter  placed 
in  the  possession,  with  the  testimony  of  three  credible  witnesses 
that  the  deed  embraces  the  land  that  was  really  sold  and  in- 
tended to  be  conveyed;  that  it  was  a  sale  of  the  boundary  for  so 
much  money,  and  opposed  to  this  is  the  sole  statement  of  the 
appellee  that  is  made  to  change  the  calls  of  the  deed  and  refute 
the  statements  of  the  appellants.  We  think  the  facts  are  con- 
clusive that  the  appellee  obtained  all  he  purchased,  and  that 
neither  a  deficit  exists  that  should  be  accounted  for  or  any  false 
representations  established. 

Judgment  reversed  and  remanded,  with  directions  to  dismiss 
the  petition. 
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BANGER  V.  PETTY'S  EX'ORS. 

(Filed  November  23,  1893— Not  to  be  reported.) 

Right  of  ezecutors  to  pay  to  a  wife  alone  her  distributable  share  of  fapr 
father's  estate— Although  the  law  permits  a  husband  to  reduce  to  his  posses- 
sion, by  a  settlement  with  the  eieoutors,  money  ooroing  to  his  wife  as  her 
dstributable  share  of  her  father's  estate,  yet  if  the  husband  is  largely  in 
debt  and  the  wife  demands  it  for  her  own  protection,  such  executors  may 
pay  such  distributable  share  to  the  wife  and  take  her  receipt  for  it,  even 
though  the  husband  protests  against  such  payment:  and  where  the  husband 
brings  an  action  against  the  executors  to  recover  such  distributable  share  of 
his  wife,  the  payment  of  it  to  the  wife  and  the  exhibition  of  her  receipt  Is  a 
good  defense  to  the  action,  It  appearing  that  the  condition  of  the  parties 
was  such  that  a  court  of  equity,  if  applied  to,  would  have  secured  such  dis- 
tributa^ble  shares,  so  as  to  afford  the  wife  her  maintenance  and  support  out 
of  it. 

Jas.  Montgomery  for  appellant. 

D.  H.  Smith  for  appellees. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  action  below  was  brouplit  by  P.  G.  Banjrer  against  John 
Petty\s  executors  to  recover  the  distributable  sliare  of  his  wife, 
Mary  Jane  Bancer,  who  was  a  daughter  of  the  testator,  and  to 
surcharge  the  settlement  made  by  the  executors  with  the  Larue 
County  Court. 

The  items  of  the  settlement  of  which  any  complaint  can  be 
made,  if  any  error  exists,  arc  so  small,  not  exceeding  $20  or  $30, 
as- would  not  authorize  a  reversal  if  parent  upon  the  record. 

The  main  question  Involved,  and  the  one  upon  which  counsel 
for  the  appellant  relies  for  a  reversal,  is,  as  he  insists,  the  wronp:- 
ful  payment  by  the  executors  to  the  wife  of  her  distributable 
share  instead  of  paying  it  to  the  liusband. 

The  executors  had  paid  to  the  husband  $2,000,  obtaining  the 
receipt  of  both  husband  anci  wife,  and  whf»n  ready  to  pay  the 
balance,  a  much  larger  sum,  they  were  notified  by  the  wife  not 
to  pay  the  money  to  the  husband,  and  required  payment  made 
to  her,  claiming  it  as  her  property  and  the  right  to  hold  it  as 
against  the  liusband,  who  was  then  insolverjt  or  much  involved 
in  debt. 

Tlie  executors  notifif>d  the  husband  of  their  purpose  to  pay  the 
money  to  his  wife,  and  did  pay  it  to  her  against  his  protest  and 
obtained  lier  individual  receipt.  He  now  sues  for  tl^is  money, 
and  claims  that  the  executors  failed  to  account  for  all  the  moneys 
they  received  or  to  make  an  accurate  settlement  of  their  accounts* 
and  particularly  to  account  for  interest  collected  on  demands  due 
the  estate. 

The  executors  show  a  fair  accounting  for  the  interest,  and 
tliere  is  no  evidence  authorizing  this  court,  or  any  other  court, 
to  say  that  they  received  money  for  wliich  they  had  not  ac- 
counted. The  wife  seems  satisfied  with  the  acts  of  the  execu- 
tors, and  is  in  this  case  claiming  that  the  money  was  her  prop- 
erty and  sustaininjj;  the  acts  of  the  executors,  and  while  it  is 
urged  that  the  confidence  of  the  wife  in  the  husband  has  been 
destroyed  by  the  acts  of  the  executors  and  others,  we  perceive 
nothing  in  this  case  «howing  bad  faith  by  these  personal  repre- 
sentatives, and  only  the  desire  on  their  part  to  protect  the  wife 
in  the  enjoyment  of  the  patrimony  left  by  her  father. 

It  was  not    the  husband's  property  or   money,  but  belonged   to 
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the  wife,  and  wliile  the  law  permitted  him  to  reduce  this  money 
to  his  possession  by  a  settlement  with  the  executors,  the  wife 
had  the  right  to  intervene  for  her  own  protection  and  prevent 
the  husband  from  becoming  the  absolute  owner  of  her  property. 

It  was  a  case  in  which  the  chancellor,  if  applied  to,  would 
have  directed  this  money  paid  to  the  wife  or  secured  to  her  in 
«ome  way  for  her  support  and  maintenance.  It  is  not  pretended 
that  the  wife  was  not  competent  to  manage  the  fund  or  that  she 
would  waste  it,  to  the  detriment  of  herself  and  husband,  but  the 
only  complaint  is  that  it  was  not  paid  to  the  husband  on  his 
demand,  regardless  of  the  claims  of  the  wife. 

It  appears  that  after  this  money  had  been  paid  to  the  wife  the 
husband  obtained  from  her  several  thousand  dollars  of  it,  but 
afterwards  refunded  it,  or  handed  it  back  to  the  wife,  and,  as  he 
says,  because  she  was  so  much  grieved  about  his  having  it  he 
feared,  if  he  refused  to  hand  it  back  to  her,  it  would  injure  her 
health,  and  says  if  the  executors  had  paid  it  tu  him  in  the  first 
instance  no  such  scene  would  have  been  enacted  between  him- 
self and  .his  wife. 

It  does  not  matter  whether  the  husband  has  or  not  committed 
acts  of  estoppel  as  against  jkhe  appellees,  as  it  is  apparent  the 
wife  was  entitled  to  this  money.  It  was  hers,  and  when  reach- 
ing the  hands  of  her  husband  would  doubtless  have  been  seized 
bj'  creditors,  when  no  credit  that  had  been  given  the  wife  for  his 
debts  or  the  credit  of  the  husband,  based  upon  his  right  to  this 
property  upon  the  death  of  the  wife's  father. 

It  was  a  payment  of  the  money  to  the  real  owner,  and  although 
a  feme  covert,  the  circumstances  justify  the  payment,  ard  the 
wife  should  be  allowed  to  retain  the  money  and  the  executors 
lelieved  from  all  liability  to  the  husband. 

Judgment  below  aflRrmed. 


WILSON,  &c.  V.  CALVERT,  &c. 

(Filed  November  25,  1893— Not  to  be  reported.) 

A  voluntary  conveyanoe  of  his  homestead  by  a  debtor  is  not  a  fraud  upoo 
bis  creditors:  but  if  the  land  conveyed  exceeds  In  value  $1,000.  the  voluntary 
<]onveyance  is  fraudulent  as  to  the  excess  above  f  1,000.  and  the  creditors  nmy 
have  the  entire  tract  sold,  if  Indivisible,  so  as  to  subject  tbe  balance  remain- 
ing after  setting  aside  the  value  of  the  homestead. 

W.  G.  Bearing  and  Wm.  H.  Holt  for  appellants. 

Reuben  Gudgell  &  Son  for  appellees. 

Appeal  from  Bath  Court  of  Common  Pleas. 

Opinion  of  tbe  court  by  Judge  Pryor.' 

While  the  court  below  held  the  deed  fraudulent,  its  effect  was, 
and  that  he  intended  evidently  to  adjudge  that  if  the  land  con- 
veyed exceeded  in  value  $1,000  the  creditors  could  subject  it  and 
sell  the  entire  tract  if  indivisible  or  allot  the  homestead,  of  the 
^alue  of  $1,000,  and  subject  the  balance. 

The  aged  grantor  had  the  right  to  convey  his  homestead.  He 
made  no  secret  of  his  purpose,  and  his  attorney,  who  prepared 
t.he  deed,  makes  a  full  statement  of  what  transpired,  and  says 
the  object  of  the  conveyance  was  to  secure  this  land  to  his 
family. 


490  RAFFERTY  V.  BUCKLER. 

It  is  doubtful  whether  the  land  exceeded  in  value  W,000,  but  if 
the  creditor  is  willing  to  give  more  for  it,  and  will  pay  into  courk 
the  $1,000  for  the  grantees,  he  should  be  allowed  to  do  so;  or  if 
the  allotment  can  be  made  without  impairinp  the  value  of  the 
homestead,  that  is,  lessen  its  value  below  $1,000,  this  should  be 
done,  and  such  we  understand  to  be  the  judgment  below. 

Affirmed  on  original  and  cross  appeal. 


MAUK  V.  HARPER^S  ADM'R. 

(Filed  November  28,  189.S— Not  to  be  reported.) 

Appeals— JurisdiotloD—Appellant^s  land  w^r  sold  and  theprnoeeds  applied 
first  to  satisfy  a  valid  rnortcrage  lieD  tberfioD,  as  to  which  there  is  do  contro- 
vpfsy,  and  the  balance,  $20.  was  applied  to  appellee's  debt.  Appellant 
claims  he  was  entitled  to  the  fSO  becaupti  his  homestead  rlffht:  in  the  land 
pxi<4ted  asaiust  appellee's  debt.  Held— Even  if  appellant  was  entitled  to  tb» 
$20  this  court  has  no  jurisdiction  of  an  appeal  involving  only  the  right  U^ 
the  RUin  of  $20. 

Botts  &  Powers  for  appellant. 

J.  D.  Jones  and  \Vm.  H.  Holt  for  appelle9. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee  having  a  personal  judgment  against  apnellant,  upon 
which  an  execution  was  issued  and  returned  "no  property 
found,"  sought  by  action  in  equity  to  subject  to  satisfaction  of  it 
a  tract  of  117  acres  of  laud.;  but  one  Bennett  had  and  asserted  in 
that  action  a  mortgage  and  prior  lien  on  the  land,  and  in  the  judg- 
ment rendered  for  sale  of  it  the  proceeds  were  directed  to  be 
first  applied  to  pay  his  debt,  so  that  there  was  left  of  sale  money, 
to  be  applied  to  satisfy  appellee's  debt,  about  $20  only. 

Validity  of  the  judgment,  so  far  as  it  affe^^ts  Bennett,  is  not 
disputed,  nor  is  he  made  a  party  to  this  appeal,  therefore,  even 
if  appellant  had  a  homestead  right  in  the  land,  which  we  think 
was  not  the  civ*e,  and  was,  consequently,  entitled  to  the  $20  left 
after  paying  off  Bennett's  debt,  this  court  could  not  take  juris- 
diction of  the  single  question  involved  on  this  appeal,  whether 
the  lower  court  properly  or  erroneously  adjudged  that  sum  ta 
appellee. 

The  appeal  is,  therefore,  dismissed. 


RAFFERTY  v.  BUCKJ^ER. 

(Filed  November  28,  1892— Not  to  be  reported.) 

Plendlnt;— Res  adjudlcata— The  appellant's  petition  shows  that  the  ri^bk 
to  a  credit  claimed  by  a  mortgagor  was  litigated  and  determined  in  ao 
action  by  the  mortt^agee  against  the  mortgagor  to  enforce  the  lien.  Appel* 
lant  is  concluded  by  the  judgment  in  that  action,  therefore,  his  petition  waa 
properly  dismissed. 

Hanson  Kennedy  and  Kennedy  &  Son  for  appellee. 
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Appeal  from  Nicholas  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor.. 

The  averments  of  the  appellant's  petition  show  that  this  con- 
troversy was  ended  by  a  former  litigation. 

Raflferty  and  wife  mortgaged  the  land  in  controversy  to  Buck- 
ler to  secure  a  large  sum  of  money,  and  it  is  claimed  that  this 
sum,  for  which  the  mortgage  was  given,  was  entitled  to  a  credit 
that  would  reduce  the  principal,  so  as  to  leave  the  appellants, 
who  are  the  children  of  Rafferty,  with  a  homestead  in  the  mort- 
gaged property. 

Buckler  insisted  that  this  credit  was  applied  to  removing  or 
satisfying  a  lien  on  this  land  due  one  Minor.  He  filed  a  petition 
In  equity  to  foreclose  his  mortgage,  and  obtained  a  judgment  for 

the  sale  of  the  property  to  satisfy  his  debt  without  this  credit. 

Raflferty  and  \vife  came  in  and  had  the  judgment  set  aside, 
clpiraing  that  this  credit  should  be  allowed. 

The  judgment  was  set  aside  and  the  matter  litigated,  result- 
ing in  the  exclusion  of  the  credit  and  the  rendition  of  another 
judgment  for  Buckler's  debt  and  interest.  This  \va8  a  final  dis- 
position of  the  case,  and  ended  tl)e  claim  as  to  the  homestead. 

The  mortgage  was  signed  and  acknowledged  by  Ratlerty  and 
wife,  and  passed  the  homestead  right,  and  when  sold  under  the 
mortgage  vested  the  purchaser  with  title. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


COMiMONWEALTH  v.  FLEMING. 

(Filed  December  13,  1893.) 

In  a  prooppding  upon  a  forfeited  ball  bond  a  refipon&e  by  the  sureties 
allHfflDg  that  the  accused  was,  prior  to  the  forfeiture,  tried  in  this  State 
upon  a  oharge  of  lunaoy,  duly  adjudged  a  lunatic  and  ordered  to  be  sent  to 
an  asylum,  and,  while  beiut;  oouduoted  to  the  asylum  in  the  custody  of  an 
offlAPr  appointed  by  the  court,  escaped  and  was  at  large  when  the  bond  was 
forfeited,  presented  a  good  defense. 

W.  J.  Hendrick  and  S.  R.  Crewdson  for  appellant. 

Selden  Y.  Trimble  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

These  two  cases  present  the  same  facts  and  have  been  heard 
together. 

Lewis  McBride,  being  indicted  in  the  Logan  Circuit  Court  in 
two  cases,  was  admitted  to  bail,  the  appellees  becoming  his 
sureties  in. each  case  for  his  appearance  for  trial  at  the  January 
term,  1892.    Having   failed  to  appear  at   the  January    term  the 
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l)onds  were  forfeited  and  the  sureties,  having  been  summoned  at 
the  July  terra  following,  responded,  a\:erring  that  in  December, 
shortly  before  the  commencement  of  the  January  term,  the 
accused  was  regularly  tried  by  the  Muhlenberg  County  Court 
upon  the  charge  of  lunacy  and  was,  after  due  investigation,  ad- 
judged a  lunatic,  and  ordered  to  be  sent  to  an  asylum,  and  while 
being  conducted  to  the  asylum  in  the  custody  of  an  officer  ap- 
pointed by  the  court,  escaped  and  was  at  large  when  the  bonds 
w^re,  at  the  January  term  of  the  court,  forfeited;  that  after- 
wnrds,  in  June,  1»S92,  he  was  recaptured  and  confined  In  the  asy- 
lum, but  had  again  escaped  and  was  at  large  when  the  appellee's 
response  was  filed.  That  the  Muhlenberg  County  Court  had 
jurisdicfcion  to  try  the  charge  of  lunacy  is  admitted,  and  the  reg- 
ularity of  the  proceedings  of  the  court  as  they  .appear  by  its 
record,  a  full  transcript  of  which  is  copied  in  the  bill  of  excep- 
tions, is  not  questioned.  It  is,  though,  charged  that  there  was 
collusion  upon  the  part  of  the  accused  and  the  appellees  to  thus 
prevent  his  trial  under  the  indictments.  Upon  the  issue  of  fact 
til  us  presented  we  deem  it  sufficient  to  say  that  the  court  below 
has  passed  upon  it,  and  as  the  evidence  for  the  respondepts 
show  that  tliey  acted  in  good  faith,  and  were  not  parties  to  any 
fraud  or  improper  conduct,  the  judgment  can  not  be  disturbed 
on  that  ground.  .    ' 

The  question  ^hen  is,  did  the  response  present  a  defense?  The 
appellate  court  has  uniformly  held  that  the  arrest  and  confine- 
mont  of  the  principal  for  crime  in  another  State  does  not  relieve 
his  bail. 

In  Alguire  v.  (^Jommon wealth,  3.  B.  M.,  849,  though  not  nece??- 
sary  to  a  decision,  the  court  argued  that,  where  the  principal 
was  in  the  custody  of  the  Common w;eaith  in  another  county  of 
tho  State  under  ano^ther  charge,  it  would  present  no  defense  in  a 
proceeding  against  the  sureties  upon  a  forfeiture  of  the  bail  bond; 
that  the  court  in  which  the  sureties  had  obligated  themselves 
that  the  accused  should  appear  should  have  been  informed  of 
the  facts  before  the  forfeiture  so  that  it  might  have  been  able  to 
take  steps  to  secure  his  attendance  upon  his  discharge  from  im- 
prisonment. 

But  in  the  later  cases  the  Court  of  Appeals  has  intimated  very 
strongly  that  where  the  Commonwealth  has  taken  the  principal 
into  its  custody  for  another  offense,  and  thereby  prevented  his 
appearance  in  discharge  of  his  recognizance,  it  presents  a  good 
defense  for  the  sureties  when  proceeded  against  upon  the  forfeit- 
ure, and  this  would  seem  the  better  rule,  for  it  is  not  Intended 
'or  expected  that  the  sureties  shall  exercise  a  constant  personal 
surveJlance  over  the  accused.  They,  as  his  bondsmen,  are  not 
liable  for  his  failure  to  keep  the  peace  or  for  his  good  behavior; 
and,  therefore,  when  the  Commonwealth  takes  charge  of  him 
for  some  other  violation  of  its  laws  the  control  of  the  sureties 
<^eases  without  their  fault.  They  have  no  power  to  enforce  his 
attendance  before  the  tribunal  which  they  obligated  themselves 
he  should  appear. 

A  case  presenting  the  question  here  presented  has  never  be- 
fore bejen  passed  upon  by  this  or  the  appellate  court,  per  have 
we  been  able  to  find  any  case  in  point  decided  by  the  courts  of 
the  other  States. 

In  Adler  v.  State,  35  Ark.,  617,  Am.  Rep.,  48,  it  was  held  that 
in  an  action  on  a  bail  bond  it  was  lo  defense  to  the  sureties  that 
the  principal  at  the  time  fixed  for  his  appearance  **wa8  and  still 
is  insane  and  confined  in  an  insane  asylum  in  another  State.'* 

But  that  decision  seems  to  have  been  based  upon  the  same  rea- 
sons which  controlled  our  courts  in  their  decisions*  when  the 
principal    was  conffnetl    in  another    State  for   some  offense  com- 
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mitted  there,  and  the  editor  in  his  notes  to  the  case  in  the  Am- 
erican Beports,  pa^e  ^^^  says:'  '*This  case  is  clearly  distinguish- 
able  from  tl>e  case  of  a  principal  arrested  and  imprisoned  in 
another  State.  That  is  not  the  act  of'  God  or  the  obligee.  But 
this  is  the  act  of  God,  with  which  the  absence  of  the  principal 
from  the  State  has  nothing  to  do.  His  failure  to  respond  was 
caused  by  his  insanity,  not  by  his  absence  from  the  State.  In 
the  case  before  us  the  principal's  appearance  was  prevented  bj* 
the  act  of  the  Commonwealth,  superinduced  by  the  act  of  God. 
In  the  interest  of  its  citizens  the  Commonwealth  saw  fit  to  have 
the  accused  confined  in  an  asylum.  This  was,  perhaps,  as  much 
for  the  security  of  other  citizens  of  the  State  an  it  was  for  the 
safe  keeping  of  the  lunatic  himself.  When  the  accused  was  thus 
confined  he  was  beyond  the  reach  or  the  supervision  of  his  sure- 
ties. They  were  powerless  to  take  his  body  and  present  it  to  the 
court.  He  was,  to  use  an  old  le^al  phrase,  civill3'  dead.  His  re- 
sponsibilities as  a  man  had  for  the  tiir.e  being  ceased. 

This  court,  in  Long  v.  Bo  wen,  14  Ky.  Law  Kep.,  205,  followed 
by  the  Court  of  Appeals  in  the  same  case,  in  an  opinion  de- 
livered September  14,  1893,  held  that  when  a  public  officer  has 
been  adjudged  a  lunatic  that  he  is  civilly  dead— that  there  is  a 
vacancy  in  the  office  and  that  such  vacancy  may  be  filled, 
though  it  aftewards  turns  out  that  he  was  only  temporarily  In- 
sane. 

It  seems  to  us  that  the  response  presented  a  good  defense,  and 
as  there  was  evidence  to  sustain  it,  the-  judgment  must  be  and 
is  now  affirmed  and  in  each  case. 


SUPERIOR  COURT  ABSTRACTS. 


PORTER  V.  COMMONWEALTH. 

Filed  December  6,  1893.     Appeal  from  LouiBville  City  Court.     OpinioD  of 

the  oonrt  by  Judge  Barbour,  afBrming. 

Power  of  exaininiDg  court  to  change  charge  iu  warrant— Appellant  havlog 
been  arrested  under  a  warrant  issued  by  the  clerk  of  the  Louisville  Police 
Court  charging  him  with  the  offense  of  ** shooting  with  Intent  to  kill,"  and 
brought  before  that  court  for  an  examination  of  the  charge  the  court,  after 
proceeding  as  an  examiniuK  court  to  investigate  the  charge  as  originally 
made,  had  the  right  to  change  the  charge  to  that  of  "carrying  concealed  a 
deadly  weapon"  and  try  the  case  as  a  trial  court  and  render  final  judgment. 
(Criminal  Code,  section  66.)  And,  while  the  court  had  no  ri^ht  to 
change  the  charge  and  then  go  into  trial  of  it,  without  affording  the  defend- 
ant an  opportunity  of  preparing  bis  defense,  yet  as  it  does  not  appear  that 
he  asked  for  time  to  prepare  his  defense  the  court  will  assume  that  he  an- 
nounced himself  ready  for  trial  when  the  trial  was  entered  upon. 

O'Neal,  Phelps  &  Pryor  for  appellant;  W.  J.  Hendrlck  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  NOEL,  &c. 

Filed  December  6,  1893.    Appeal  from  Franklin  Circuit  Court.     Opinion  of 

the  court  by  Judge  Yost,  affirming. 

1.  Validity  of  execution— The  fact  that  an  execution  on  a  judgment  upon 
the  verdict  of  a  jury  was  issued  upon  the  payment  of  the  jury  fee  by  the 
sheriff  Instead  of  by  the  successful  party  did  [not  affect  the  validity  of  the 
writ. 
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2.  Property  of  railroad  oompaDy  subject  to  sale  under  ezeoutioD»Where 
ooal  in  the  yards  of  a  railroad  company  was  levied  on  and  sold  under  ezeou- 
tlon  against  the  company,  in  an  action  by  the  company  to  enjoin  the  pur- 
chaser from  removing  the  coal  upon  the  ground  ,that  it  was  necessary  and 
Indispensable  for  the  use  of  the  company  "in  and  about  runninf^its  trains 
and  the  ordinary  operations  of  the  road,"  an  answer  alleging  that  after  a 
sufficient  quantity  of  coal  ^ad  been  sold  to  satisfy  the  execution  "there 
was  left  in  the  coal  yards  an  abundant  amopnt  of  coal  necessary  to  k^ep  the 
company's  trains  running  and  supply  all  demands  for  the  operation  of  the 

road  until  a  sufficient  supply  dould  be  elsewhere  obtained."  presented  a 
good  defense,  and  the  allegation  of  the  answer  not  being  controverted,  the 
court  properly  dissolved  the  injunorion. 

John  W.  Rodman  and  Harry  G.  Rodman  for  appellant:  James  A.  Scott 
for  appellees. 

CURRY   V.  FETTER. 

Filed  December  6,  1893.    Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Judge  Yost,  reversing. 

1.  Where  a  new  trial  has  been  improperly  awarded  and  a  second  trial  has 
resulted  in  fiivor  of  the  party  obtaining  the  new  trial,  an  appellat-e  court 
will  order  the  second  verdict  to  be  set  aside  and  judgment  to  be  entered  on 
the  first. 

2.  Verdict  not  against  evidence— 'The  court  should  not  interfere  with  the 
verdict  of  a  jury  upon  the  ground  that  it  is  against  the  evidence  unless  it  ia 
palpably  so,  or  is  obviously  the  result  of  passion  or  prejudice. 

As  the  settlement  of  the  issue  in  this  case  depeneded.  solely  upon  the  evi- 
dence of  the  parties  litigant,  and  the  testimony  of  the  plaintiff  made  out 
bis  case,  it  was  error  to  set  aside  a  verdict  for  him  upon  the  ground  that  it 
was  against  the  eivdence,  although  his  testimony  was  contradicted  by  that 
of  the  defendant.  And  a  second  trial  having  resulted  iif  a  verdict  for  defend- 
ant, that  verdict  should  be  set  aside  and  judgment  rendered  for  plaintiff 
upon  the  first  verdict. 

3.  Commission  of  real  estate  broker— One  employed  to  find  a  purchaser  for 
the  property  at  a  certain  price  is  entitled  to  his  commission,  although  the 
principal  sells  to  the  customer  so  found  at  a  lower  price,  for  the  rule  is  that 
a  real  estate  agent  has  earned  his  commission  when  he  procures  a  part.T  with 
whom  his  principal  is  satisfied,  and  who  contracts  for  the  property  at  a  price 
accepted  by  the  owner. 

Wm.  McKee  Duncan  for  appellant;  George  B.  Eastin  for  appellee. 

CLAY,  ^c.  V.  MYERS,  &c. 

Filed  December   6,  1898.    Appeal  from    Nicholas  Chancery  Court.    Opinion 

of  the  court  by  Judge  Barbour,  reversing. 

Vendor  and  vendee— Rescission—Rents— Where  by  a  contract  for  the  sale  of 
1/ind  the  vendors  obligated  themselves  to  execute  a  conveyance  upon  the  pay- 
ment of  the  purchase  money,  which  was  paid  as  agreed,  the  contract  having 
baen  rescinded  after  near  twenty  years  from  that  time  because  of  the  fail- 
ure or  inability  of  the  vendors  to  make  a  good  title,  it  was  error  to  charge 
the  purchaser  with  rents  exceeding  the  interest.  The  rents  and  interebcs 
should  have  been  offset  one  against  the  other. 

Wm.  Lindsay,  Kennedy  &  Son  and  Edward  W.  Hines  for  appellants; 
John  P.  Norvell  and  Ross  &  Owens  for  appellees. 

BOARD  OF  TRUSTEES  OF  LEBANON  v.  AVRITT.  &c. 

Filed  December  13,  1898.    Appeal  from  Marion    Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

1.    Street  improvements— Husband   and  wife— When  a  town   charter  pro- 
vides by  one  section  that  a  copy  of  an  ordinance  directing  the  paving  of  a 
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sidewalk  most  be  delivered  to  the  owner  of  tbe  property  In  front  of  which 
the  improvement  is  to  be  made,  and  by  another  section  that  where  the 
owner  is  a  married  woman  a  copy  must  be  delivered  to  her  husband,  the 
latter  section  can  not  be  regarded  as  authorizing  pervioe  upon  the  husband 
alone,  but  must  be  held  to  require  service  upon  both  husband  and  wife  in 
order  to  charge  the  wife's  property  with  cost  the  of  the  improvement,  the 
provision  bein^  of  doubtful  validity  if  construed  so  as  to  authorize  the  tak- 
ing of  tbe  wife's  property  by  a  proceeding  against  tbe  husband  alone. 

3.  Same^-While  the  board  of  trustees  of  the^town  might  by  ordinance 
direct  the  owners  of  property  fronting  on  a  named  street  to  make  pavements 
without  in  the  ordinance  naming  specifically  the  owners  of  the  several  lots, 
jet  where  tbe  board  does  undertake  to  name  them  other  persons  can  not  be 
presumed  to  take  notice  of  the  ordinance,  and  oau  not  be  affected  by  it, 
therefore,  where  the  board  has  caused  a  pavement  to  be  laid  in  front  of  a 
married  woman's  lot  under  an  ordinance  describing  the  lotas  the  husband's 
and  directing  him  to  have  the  pavement  laid,  the  property  can  not  be 
oharged  with  the  cost  of  the  improvement,  the  ordinance  being  a  nullity  as 
to  the  wife. 

Knott  &  Edelen  and  John  >IoChord  for  appellants;  Samuel  Avritt  for  ap- 
pellees. 

WOOTEN  V.  COMMONWEALTH. 

Filed  December  18,1893.     Appeal  from  Caldwell  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Local  option— Tippling   bouse— Persons  can  not  be  prosecuted  under  the 

general  law  for  thf^  offense  of  keeping  a  tippling  house  in  localities  where 

€ither  the  general  or  a  special  local  option  law  is  in   force,  as  persons  who 

flell  liquor  violate  that  law,  and  if  proceeded  against  at  all  it  must  be  under 

that  law. 

F.  W.  Darby  for  appellant;  W.  J.  Hendrlck  for  appellee. 

JOHNSON  V.  NELSON,  &c. 

Filed  December  18,  1893.    Appeal  from  Clark  Circuit  Court.     Opinion  of  the 

court  by  Judge  Yost,  reversing. 

Mortgage  to  secure  another's  debt— Limitation— Where  one  who  has  as- 
flamed  no  personal  liability  on  a  promissory  note  executes  a  mortgage  on 
his  property  as  a  security  for  its  payment,  the  fifteen  years'  statute  of  limi- 
tation applies  to  an  action  to  enforce  the    lien.     The   mortgagor   is   npt   a 

surety  within  tbe  meaning  of  the  seven  years'  statute. 

W.  *M.  Beokner  for  appellant;  Haggard   &  Benton  for  appellees. 

RAGSDALE  v.  EZELL,  &c. 

Filed  December  13,  1893.    Appeal  from  Trigg  Circuit  Court.     Opinion  of  the 

court  by  Judge  Yost,  reversing. 

1.  Instructions  to  jury— In  this  action  to  recover  damages  for  an  assault 
It  was  error  to  instruct  the  jury  that  while  the  burden  of  proof  was  on  the 
plaintiff,  yet  it  was  not  necessary  that  she  should  have  two  witnesses  to  the 
^wrongful  acts  charged.  And  as  the  parties  themselves  were  the  only  wit- 
nesses who  tescified  to  the  facts  material  to  the  issue,  the  error  was  prejudi- 
cial to  defendant.  While  the  instruction  was  good  as  the  statement  of  an 
abstract  principle  of  law,  it  should  not  have  been  given. 

9.  Same— It  is  never  proper  to  instruct  the  jury  that  the  burden  of  proof 
rests  upon  the  plaintiff  or  the  defendant,  as  the  case  may  be,  but  that  alone 
"Will  not  authorize  a  reversal. 

C.  H.  Bush.  FentOD  Sims  and  Wood  &  Bell  for  appellant;  J.  E.  Eelley  for 
appellees. 
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ALLEN'S  EX'OR  v.  ALLEN,  &o. 

Filed  DeoexDber  18,  1898.    Appeal  from  Fleming  Circuit  Court.     Opiniou  of 

the  oourt  by  Judge  Yost,  reversing. 

Failure  to  file  exhibit— If  au  exhibit  referred  tc  in  the  pleadlD^s,  either 
at  law  or  in  equity,  be  uot  filed  it  is  not  a  ground  of  demurrer,  but  only  of  a 
refusal  to  answer  until  it  is  filed  or  of  a  rule  upon  the  party  to  produce  and 
file  it;  and  then  upon  his  failure  to  do  so  without  suflioient  excuse  the 
action  may  be  dismissed. 

In  this  action,  in  which  the  executor  of  the  plaintiff,  who  died  after  the 
action  was  instituted,  filed  his  petition  seeking  to  have  the  action  Revived 
in  his  name,  the  executor  failing  to  file  the  otder  of  the  county  oourt  show- 
ing his  qualification,  of  which  he  had  made  profert  in  his.  pleading,  the 
proper  practice  would  have  been  for  defendant  to  move  the  oourt  for  a  rule 
against  plaintiff  to  file  the  exhibit,  and  upon  his  failure  to  do  this  his  action 
might  have  been  dismissed.  But  it  was  error  to  dismiss  the  action  without 
first  ruling  the  plaintiff  to  file  the  exhibit. 

G.  A.  Cassidy  and  Cassidy  &  McCarthy  for  appellant;  Stone  &  Sudduth 
for  appellees. 
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CARDER  &  VALLANDINGHAM  v.  WEISENBURGH. 

(Filed  November  28,  1893.) 

1.  The  GonstitntlOD  guarantees  a  right  of  trial  hy  jury  aooordiog  to  the 
course  of  the  commoD  law  In  oases  where  a  jury  trial  was  customarily  used 
at  oominoD  law,  and  the  right  thus  secured  can  not  be  abridged  or  talsen 
away  at  the  discretion  of  a  chancellor  by  converting  a  legal  issue  into  ao 
equitable  one.  But  in  cases  of  purely  equitable  cognizance,  a  trial  by  jury 
can  not  be  demanded  as  a  matter  of  right. 

3.  Same— Issue  out  of  chancery— Where  the  issue  involved  in  an  action  in 
equity  is  purely  a  legal  one  and  the  equitable  right  depends  upon  the  de- 
cision of  such  issue,  the  case,  on  motion,  must  be  transferred  to  the  com-  ' 
mon  law  docket  to  be  tried  by  a  jury,  and  the  court  has  no  discretion  in  the 
matter  or  right  to  refuse  such  transfer.  But  if  the  case  is  purely  equltable- 
the  court  may,  or  may  not,  in  its  discretion,  obtain  the  advisory  aid  of  a 
jury  as  to  issues  of  fact. 

Where  an  action  to  recover  the  value  of  repairs  put  upon  a  house  is  brought 
in  equity  solely  because  a  lien  on  the  house  for  the  value  of  the  work  is  as- 
serted, and  issue  is  made  only  as  to  the  value  of  such  repairs,  that  issue  ia 
purely  a  legal  one,  concerning  which  a  right  to  a  trial  by  jury  exists,  and  a 
motion  being  made  for  a  transfer  to  the  common  law  docket  for  a  jury  trial 
of  the  issue,  the  court  must  sustain  the  motion.  It  has  no  discretion  In  the 
matter. 

Collins  &  Fenley,  W.  T.  Willis  and  C.  C.  Cram  for  appellants. 

Geo.  C.  Drane  for  appellee. 

Appeal  from  Grant  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appfellee  sued  the  appellants  on  their  contract  for  the  price 
of  repairing  and  remodeling  their  flouring  mill,  and  asked  that 
a  lien  be  declared  and  enforced  on  the  mill  for  the  price,  henca 
the  suit  was  brought  in  equity. 
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The  appellants  admitted  the  contract  to  repair  and  remodel  the 
mill,  but  claimed  that  the  work  was  not  done  in  a  workmanlike 
manner,  and  alleged  a  breach  of  warranty  as  to  quality  of  the 
work  and  asked  damages  in  consequence. 

The  appellants,  before  the  trial  in  equity,  moved  the  court  to 
transfer  the  legal  issues  thus  formed  to  the  common  law  docket; 
to  be  tried  by  jury.  The  motion  was  overruled  and  the  case  tried 
i)y  the  court.  From  that  judgment  this  appeal  was  taken. 

Did  the  lower  court  have  a  discretion  to  grant  the  motion  or 
liot?  Or  should  it  have  been  granted  »8  a  matter  of  right?  It  is 
to  be  observed  that  the  issues  formed  were  legal  issuf^s  and  triable 
by  jury,  and  that  the  only  thing  that  gave  a  court  of  equity 
jurisdiction  of  the  case  is  that  a  lien  was  sought  to  be  enforced 
on  the  mill  property  for  the  price  of  the  repairs.  No  lien  could 
be  enforced  on  the  mill  property  except  to  satisfy  the  unpaid 
price  of  the  repairs,  the  right  to  which  was  put  in  issue;  that 
issue  was  a  legal  issue,  triable  by  jury. 

Section  12  of  the  Civil  Code  provides  in  substance  that  either 
party  to  an  equitable  action,  properly  brought  in  equity,  may,  by 
motion,  have  the  case  transferred  to  the  ordinary  docket  for  the 
trial  of  any  issue,  concerning  which  ho  is  entitled  to  a  jury 
trial;  but  either  party  may  require  every  equitable  issue  to  be 
disposed  of  before  such  transfer. 

Here  the  matter  that  gave  the  court  jurisdiction  was  the  er- 
forcement  of  a  lien  on  the  mill  property  to  satisfy  the  price  of 
the  improvements,  and  if  there  was  nothing  due  on  account  of 
the  improvements,  of  course  there  was  nothing  for  a  court  <»f 
equity  to  enforce,  hence  whether  or  not  there  was  any  sum  due 
for  repairing  the  mill  was  the  legal  issue  to  be  tried. 

This  court,  in  the  cases  of  Meek  v.  McCall,  80  Ky.,  375,  and 
Hill  V.  Phillips,  &c.,  87  Ky.,  133,  has  construed  the  12th  and 
other  siniilar  sections  of  the  Civil  Code  as  follows:  That  if  the 
equitable  right  depends  upon  the  decision  of  legal  issues,  con- 
cerning which  the  party  is  entitled  to  a  jury  trial,  the  case  on 
motion  should  bo  transferred,  as  matter  of  right,  to  the  common 
law  docket  to  be  tried  by  jury.  The  court  has  no  right  to  refuse 
fiuoh  transfer  iinless  the  case  be  purely  equitable,  in  which  case 
it  has  discretionary  power  as  to  the  transfer,  and  maj,  at  lis  dis- 
cretion, obtain  the  advisory  aid  of  a  jury  in  coming  to  a  correct 
conclusion  upon  any  question  of  fact  involved  in  the  issues  to 
bo  tried. 

The  Constitution  of  this  State  guarantees  the  right  of  jury 
trial.  This  means  a  trial  according  to  the  course  of  the  common 
law,  and  secures  the  right  only  in  cases  where  a  jury  trial  was 
customarily  used  at  common  law;  but  in  cases  of  purely  equita- 
bly cognizance  a  trial  by  jury  is  not  a  matter  of  right,  but  it  is 
addressed  to  the  discretion  of  the  chancellor. 

The  right  of  trial  by  jury,  as  secured  to  the  citizen  by  the  Con- 
stitution of  the  State,  can  not  be  taken  aw:iy  or  placed  at  the 
discretion  of  the  chancellor  by  converting  a  legal  right  into  an 
equitable  one,  or  by  giving  the  chancellor  an  exclusive  right  to 
try  legal  issues,  because  there  is  some  equitable  right  that  arises 
out  of  the  establishment  of  the  legal  issue,  so  as  to  infringe  upon 
the  right  of  trial  by  jury.  That  right  must  remain  inviolate  as  a 
sacred  constitutional  right  of  the  citizen  in  all  trials  which, 
according  to  the  course  of  the  common  law,  the  right  to  a  trial 
by  jury  exists. 

The  judgment  is  reversed  and  cause  remanded,  with  directions 
to  award  to  the  appellants  a  trial  by  jury. 
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bowling's  heirs  v.  roark. 

(Filed  l^ovember  25,  1898— Not  to  be  reported.) 

1.  Tbe  purchase  of  a  senior  patent  by  plaintiffs,  after  the  Institution  of 
their  suit,  who  discover  that  tbe  junior  patent  under  which  they  bad  pre- 
viously claimed  was  void  because  covering  lands  previously  patented,  did 
not  cure  or  perfect  the  right  or  title  under  which  they  originally  claimed, 
but  ony  conferred  on  them  a  new  and  independent  right  that  toolc  eflecti  as 
to  tbe  defendant  in  the  action,  from  the  date  of  their  purchase. 

9.  Same— Adverse  possession— Champerty— Where  the  defendant  to  such 
«D  action  was,  at  the  time  the  action  was  instituted  and  during  the  pend- 
ancy of  the  action,  in  actual,  adverse  possession  of  a  part  of  the  land  in  dis- 
pute, claiming  adversely  to  well  defined  boundaries  of  tbe  entire  tract,  the 
puichase  by  plaintiff  of  the  senior  patent  to  the  land  during  the  pendency 
of  the  action  was,  as  to  defendant,  champertous  and,  therefore,  void. 

Jones  &  Theobald  and  Thos.  G.  Poore  for  appellants. 

R.  D.  Davis  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Oi)inion  of  the  court  by  Chief  Justice  Bennett. 

The  aotion  of  the  appellants  against  the  appellee  for  trespass- 
ing on  their  land  resulted  in  a  controversy  as  to  the  title.  The 
appellants  claim  under  a  patent  that  issued  from  the  Common- 
wealth in  1869.  It  turned  out  that  the  same  land  had  been  pre- 
viously patented  by  the  Commonwealth    to  other  persons,  hence 

the  patent  under  which  the  appellants  claim  was  void.  The  ap- 
pellants, upon  discovering  the  existence  of  the  elder  patent,  pur- 
ohased  the  title  of   the  elder   patentees,  in  order   to  perfect  their 

right  and  title.  But  as  the  patent  of  1869  was  void,  the  purchase 
of  the  elder  patent  did  not  perfect  any  right  under  the  patent  of 
1869,  inasmuch  as  that  paten.t  was  void,  but  conferred  a  new  and 
independent  rignt  that  took  effect  from  the  date  of  the  purchase 
AS  far  as  the  rights  of  the  appellee  are  concerned,  therefore,  if 
he  or  those    under  whom    he   claims  was    in    the  actual,  adverse 

J  possession  of  the  land  at  the  time  of  appellants'  purchase,  the 
aw  of  champerty  protects  him.  It  is  clear  from  the  evidence 
that  at  the  time  of  said  purchase  about  twenty  acres  of  the  land 
was  cleared  and  under  fence  and  in  the  actual  possession  of  the 
appellee  or  those  under  whom  he  claims.  It  also  appears  that 
fiaid  cleared  land  was  claimed  adversely  by  the  appellee  and 
those  under  whom  he  claims.  It  also  appears  that  they  so 
olaimed  and  held  the  land  in  controversy  to  a  fixed  and  definite 
boundary.  The  boundary  to  said  land  is  the  boundaries  to  two 
other  traots  of  land,  and  all  the  witnesses  speak  of  the  boundary 
to  said  land  as  though  it  was  an  undisputed  fact  that  the  land 
had  a  fixed  and  known  boundary,  and  that  being  the  case,  it  is 
well  settled  that  an  actual,  adverse  possession  of  a  part  of  the 
land,  claiming  to  a  fixed  and  certain  boundary  at  the  time  of  the 
purchase  by  a  third  party,  is  such  an  actual,  adverse  possession 
as  renders  tbe  purchase  champertous  and  void. 
Tbe  judgment  is  affirmed. 
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FRYE,  Ac.  V.  JONES,  Ac. 
(Filed  November  25,  1898.) 

1.  WlllB— UDdne  inOueDoe— The  question  as  to  the  ezisteDce  and  exercise^ 
of  a  controlling,  undue  influence  over  a  testator  is  one  that  is  peculiarly^ 
within  the  province  of  a  jury  to  determine,  and  where  a  jury  has  deter- 
mined that  a  testator  was  subjected  to  such  influence  this  court  will  hesi- 
tate long  before  determining  that  there  was  no  evidence  to  authorise  the- 
finding. 

2.  Same— In  this  case  the  evidence  shows  that  the  testator's  oldest  daugh- 
ter was  cat  off  with  an  insigulflcant  bequest;  was  his  favorite  child  when 
he  was  in  good  health;  that  after  the  father  suffered  a  stroke  of  paraljf>is- 
he  was  constantly  under  the  cire  of  a  younger  daughter  and  her  husband, 
who  were  very  unfriendly  to  the  oldest  daughter,  and  that  the  testator  mnde 
his  will  at  the  suggestion  of  the  younger  daughter.    From  all  the  circum- 
stances of  the  case  the  jury  were  authorized  to  infer  that  the  testator  was- 
controlled  by  undue  Influence,  exercised  by  those  around  him,  and  that  th&> 
will  in  contest  was  not  his  will. 

J.  W.  Aloorn  and  J.  B.  Paxton  for  appellaDts. 

Miller  &  Owsley  for  appellees. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

From    the  verdict  of   a   properly   Inslructed    Jury,  flnding    t he- 
paper  in  contest  not  to  be  the  last  will  and    testament  of  Joseph 
Page,  Sr.,  the    propounders    have  appealed    to    this    court,  com- 
plaining  that  such   verdict   is   not   sustained    by  the    testimony, 
and  is  in  fact  flagrantly  against  it. 

The  testator  died  at  the  age  of  seventy-flve  years,  the  owner  of 
a  few  hundred  dollars'  worth  of  personal  property,  and  a  small 
farm  .in  Lincoln  county.  He  left  as  his  only  heirs  three  daugh- 
ters and  one  son. 

To  one  of  his  daughters,  Mrs.  Mary  Jones,  his  first  born  and 
for  years  his  favorite  child,  he  gave  only  the  sum  of  $150,  and 
devised  the  balance  of  his  estate  to  the  other  three  children  in 
equal  portions,  save  that  to  one  of  the  three,  Mrs.  Jennie  Adams, 
he  gave  $150  extra  to  compensate  her  for  lack  of  educational  ad- 
vantages in  her  youth.  Mrs.  Jones  contests  the  paper  upon  the 
ground  of  the  testator's  mental  Incapacity,  and  by  reason  of  un- 
due influence  exercised  over  him. 

Tt  may  be  said  of  the  testimony  that  it  sufflcienlty  establishes 
the  mental  ability  of  the  testator  to  make  the  will,  and  unlesa 
the  proof  discloses  a  state  of  fact  from  which  the  jury  could 
legitimately  infer  the  existence  and  the  exercise  of  an  improper 
influence  over  him,  the  verdict  must  be  set  aside. 

It  must  be  admitted  that  the  rules  by  which  niay  be  asoer-  . 
taincd  the  existence  of  a  mental  force  or  power  so  subtle  and 
intangible  as  that  denominated  as ''influence, ''  or  "undue  in- 
fluence," are  not  clearly  defined  or  perhaps  definable.  Certainly 
no  genera]  rule  may  be  laid  down  by  which  this  obnoxious  force 
may  bo  detected.  We  can  easily  say  that  the  force  must  be  such 
as  to  control  the  mental  operations  of  the  testator,  and  amount 
to  a  substitution  of  the  will  of  dominant  over  the  weaker  mind; 
but  this  is  merely  a  statement  of  the  effects  of  the  inhibited  in- 
fluence.    The  question  is,  how  shall    we  dotect  the  presence? 

Manifestly  this  may  best  be  done  by  that  tribunal  to  which  is^ 
afforded    the  opportunity  of   meeting  the  witnesses  face    to  face,. 
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-liDd  bearing  them  testify  in  any  given  case.  Before  such  the 
general  bearing  and  conduct  of  all  the  witnesses,  and  especially 
the  mental  characteristics  of  those  who  are  charged  with  having 
controlled  another,  become  matters  of  personal  observation 
and  .oversight. 

To  a  jury  of   the  vicinage,  therefore,  must   be   left   in  a   large 
'.  measure   the  detection  of   this  refined   and  subtle,  though  repre- 
hensible power.     They  may  not   determine    its  presence  without 
.  evidence  of  it;  but  we  may  well  hesitate  to  determine  the  absence 
of  such  evidence  when,  in   their  wisdom,  it   is  found   to  be  pres- 
-ent. 

In  the  present  case  the  testator  had  announced  that  '*he  would 
equalize  his  children  in  his  estate.'^  This  was  in  the  days  of  his 
physical  and  mental  strength.  In  Jul^,  18H9,  he  was  stricken 
with  paralysis— a  warning,  however,  which  caused  no  change  In 
his  intentions.  In  August  following  he  had  a  second  and  severe 
tstroke.  No  one  lived  with  him  at  that  time  save  his  pon-in-law, 
Prye  and  wife,  the  daughter  of  the  testator. 

When  the  physician  left  the  room  on  the  occasion  of  this  second 
«t;roke,  starting  home,  this  daughter,  whom  we  shall  presently  see 
she  was  hostile  to  her  sister,  Mrs.  Jones,  following  him  out  to 
the  yard  gate,  and  asked  him  to  suggest  the  making  of  a  will  to 
her  father.  He  returned,  made  the  suggestion  and,  at  the  re- 
quest of  the  testator,  who  said  he  had  intended  for  some  time  to 
have  one  Cook  to  write  his  will,  he  came  back  next  morning  and 
wrote  the  instrument. 

This  same  daughter  testified  that  her  father,  before  this  occa- 
sion, **hrtd  frequently  talked  to  her  about  making  a  will,  and 
always  said  he  didn^t  intend  for  Mary  to  have  any  more  than 
she  had  already  gotten."  The  solicitude  of  this  daughter,  that 
her  father  should  be  reminded  of  the  alleged  intention  to  cut  ofl 
Mary,  which  he  appears  to  have  been  about  to  forget,  is  worthy 
of  notice,  and  especially  as  the  proof  is  undisputed  th:\t  Mary 
had  only  secured  from  her  father  a  cow  and  three  sheep.  The 
paralytic  is  left  to  rest  under  the  delusion,  however,  that  he  had 
already  provided  for  Mary. 

It  appears  that  Mary,  the  contestant  and  appellee,  had,  S4ime 
years  before  the  death  of  her  father,  married  her  co-appellee 
Jones,  and  did  so  with  her  father^s  approbation,  but  Jones  be- 
came dissipated,  and  on  several  occasions,  perhaps  as  many  as 
three  times^  she  left  him  and  went  to  her  father's. 

This  troubled  the  old  man  greatly,  and  he  advised  her  never  to 
go  back  to  live  with  her  husband.  He,  at  least,  was  willing 
enough  to  afford  her  a  home;  but  her  biother  Joe  .was  running 
the  farm,  and  refused  to  let  her  boy  have  a  home  on  the  old 
place.     She,  therefore,  left,  and  again  went  back  to  her  husband. 

She  testifies  that  her  father  met  her  at  Hustonville  a  month 
or  so  before  his  death,  &nd  stopped  her  daughter  and  herself  and 
talked  to  them  kindly;,  that  at  no  time  did  he  ever  speak  an  un- 
kind word  to  her,  and  yet  at  his  home,  and  when  surrounded  by 
the  influence  there,  he  is  proven  to  have  said  that  when  he  died 
lie  didn't  want  this  daughter  to  come  to  his  burial;  that  he  "was 
'done  with  her  forever. 

When  she  went  to  see  her  brother  Joe,  whom  she  had  learned 
was  about  to  die,  her  father  came  out  and  met  her  in  her  buggy. 
This  was  away  from  the  house,  but  when  she  went  to  the  house 
she  was  refused  by  this  same  sister  the  right  to  see  her  brother, 
then  "dying  and  unconscious.'' 

There  was  no  remonstrance  from  the  old  man  at  such  conduct. 
^is  kindness  of  heart  and  love  for  the  daughter  who  had,  as  a 
i)arefootod  child,  played    in  his  blacksmith  shop   in    the   days  of 
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his  poverty,  shows  forth  when   out  from    under  the  influeDoe  of 

those  living  with  him  and  controlling  him.    In  their  pl<^6«n€Fe  6e 

was  dumb  and   unable  to  protect  her  from   insult,  bt  proVide-a. 

home  for  her  children. 

The  cruel  hostility  of  Frye  and  wife   supplying  the  motiye  for 

the   suggestion  to  the  physician,  that  the  will   be  writtei1'Whiob< 

was  to  cut  off  Mary,  is  shown  in  their  conduct  only  a  few  nfghtft 
before  the  testator's  death.  The  appellee,  lust  after  this.^JOAl 
stroke,  had  gone  with  a  lady  friend  to  see  her  father.  Bhe/was- 
not  admitted  to  his  presence  upon  the  plea  that  it  was  against 
the  orders  of  the  physician,  and  was  told  by  her.  brother*in-law,. 
Frye,  that  lier  father  had  said  if  she  or  ''any  of  her  children 
should  die  he  would  not  attend  the  burial,  and  he  did  not  want 
her  at  his;^^  and  the  friend  calling  with  her  was  admitted  only 
on  the  condition  that  she  did  not  tell  the  old  man  that  his  daugh- 
ter had  come  to  see  him.  When  this  friend  expressed  her  regret 
to  MrFs.  Frye  that  she  and  her  sister  did  not  speak,  she  was  told 
that  *'she  was  not  sorry;  that  Mary  was  no  sister  of  hers.^' 

This  bitter  and  open  hatred  on  the  part  of  those  surroundings 
this  enfeebled  and  diseased  old  man  toward  the  appellee,  whosfr 
sole  offense  consisted  in  cleaving  to  her  husband,  it  may  be  in- 
ferred, was  a  potent  influence,  ever  present  and  operating  to  con- 
trol the  testator's  action. 

In  the  frequent  talks  on  the  subject  of  his  will  had  by  Mrs. 
Frye  with  her  father,  the  reiteration  of  such  harsh  and  prejudi- 
cial language  to  him  in  his  dependent  and  helpless  condition, 
would  readily  create  an  unnatural  aversion  toward  the  absent 
daughter  and  destroy  the  equilibrium  of  his  mind. 

That  this  hostile  influence  was  exercised  we  can  hardly  doubt. 
The  disposition  to  exercise  it  is  shown  by  the  proof;  the  oppor- 
tunity was  afforded,  and  the  effects  are  apparent. 

We  can  not  say,  in  the  face  of  the  finding  of  the  Jury  to  the- 
contrary,  that  the  proof  does  not  disclose  the  existence  and  the^ 
exercise  of  undue  influence  on  the  mind  of  this  dependent  para- 
lytic, causing  him  to  change  the  fixed  purpose  he  formerly  had 
of  equalizing  his  children. 

The  judgment  must  be  affirmed. 


POLLY  V.  COMMONWEALTH. 

(Filed  November  28,  1893— Not  to  be  reported.) 

1.  One  may  be  convictod  for  maDslaughter  who  aids  and  abets  another  to 
commili  manslaaffhter. 

2.  The  stateineDts  of  deceased  were  admissible  as  dylns  deolaratlons  in 
this  case,  it  being  clear  that  tbey  were  made  under  a  sense  of  impendliig: 
death,  and  without  any  hope  of  recovery  on  the  part  of  deceased. 

Bishman  &  Dishman  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  indictment  charges  the  appellant  and  one  Williams  witl> 
the  crime  of  murdering  one  Asher.  They  are  also  charged  with 
aiding. and  abetting, each  other  in  th^   commission  ot  tbe./Qrime.. 


Williams  was  heretofore  tried  and  convloted  of  the  orlme  of 
maDslaDjBihter.  The  appellant  was  afterward  tried  and  convicted 
of  the  crime  of  manslaughter.    He  appeals. 

The  evidence  oleatly  authorized  the  T^rdiot.  TIm  InstruotioBfi 
were  full-,  dear  and  correot  'rbut^the  appellant  oontends  thati  In- 
admuolnas  Williams  did-  the  killing,  and  as  be  was  only  oon- 
Tioted  of  the  crime' of  manRlaughter,  ^e  oan  ijot  be  convicted  of 
aidtng:  a'nd  abetting  that  orlmp,  but  we  think  that  one  may  aid 
hudtibet  the  crime  of  manslaughter. 

It  Is  also  contended  that  the  court  erred  In  admitting  the  state- 
ments of  Asher  as  a  dying  declaration;  but  we  think  not.  The 
doctor  that  was  called  in  to  see  him,  In  a  few  hours  after  he  was 
shot,  informed  him  that  he  could  not  save  lilm,  and  he  died  the 
second  night  after  he  was  shot,  and  when  he  made  the  declara- 
tion he  said  that  he  could  nut  live,  It  was  proper  to  let  the  dec- 
laration go  to  the  Jury.  The  court  committed  no  error  in  admH- 
tin^  or  rejecting  evidence. 

The  Judgment  is  affirmed. 


ROBERTSON  &  CO.  v.  McDOWBLL,  Ac. 

(Filed  November  28,  1893— Not  to  be  reported.) 

DiecontlnnaTice  of  public  road— Evidecce— While  twenty  wltDesses  in  this 
case  give  evidence  condnclDg  to  show  that  the  road  in  question  is  useless  to 
the  pobllc  and  ought  to  he  discontinued,  yet  Feventeen  other  witnesses  state 
that  the  road  Is  absolutely  necessary  to  many  people  living  near  it,  and  a 
ficreat  convenience  to  many  others,  therefore,  this  court  will  not  reverse  the 
judgment  below  refusinf?  to  diecontlnue  the  road. 

Guffy  &  Rlngo  for  appellants. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  county  court  of  Ohio  county,  Ky.,  discontinued  a  publlo 
road  leading  to  the  town  of  Rockport,  in  said  county,  and  'sit- 
uated on  the  bank  of  Green  river. 

The  action  of  the  county  court  discontinuing  said  road  was 
reversed  by  the  circuit  court. 

This  appeal  is  prosecuted  to  reverse  the  Judgment  of  the  cir- 
cuit court.  About  twenty  witnesses  testify  that  said  road  is  in 
low  river  bottom  land,  and  that  ten  or  twelve  foot  rise  in  the 
Green  river  will  overflow  the  road  so  as  to  make  it  impassible; 
that  by  reason  of  the  overflows  and  the  nature  of  the  boil  the 
road  is  impassible  for  the  greater  part  of  the  year;  that  the  road> 
for  the  reasons  indicated,  is  of  no  practical  convenience. 
'  On  the  other  hand,  about  seventeen  witnesses  testify  that  the 
road  is  an  absolute  necessity  to  some  and  a  great  convenience  to 
many;  that  the  coal  from  a  coal  mine  must  be  hauled  over  that 
road  to  Rockport;  tliat  the  road  Is  as  good  and  as  free  from  over- 
flow as  any  road  that  leads  to  Rockport;  that  it  is  not  overflowed, 
»nd  Is  In  good  condition  for  travel,  the  greater  part  of  the  yeav> 
and  that  it  can  be  leveled  and  bridged  at  a  small  cost. 
-  The  judgemnt  is  not  against  the  weight  of  evidence. 

Judgment  affirmed. 
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LUNSFORD  V.  CULTON. 
(Filed  November  28,  1893-7-Not  to  be  reported.) 

1.  Contested  elections— Failure  of  officers  of  election  to  take  oath  as  such 
— Officers  of  election,  before  actinf^  as  such,  shonld  be  sworn  as  required  by 
law;  but  where  there  has  been  a  fair  election  legally  qualified  voters  should 
not  be  deprived  of  their  votes,  and  the  candidate  elected  by  a  majority  of 
such  voters  should  not  be  denied  his  office  because  of  a  failure  of  the  election 
officers  to  take  the  oath  required  by  law  before  entering  upon  a  discharge  of 
their  duties. 

2.  Same — Noti3e  of  contest— A  notice  of  contest  because  of  alleged  illegal 
votes  cast  for  one  candidate  ought  to  lie  so  definite  as  to  apprise  all  parties 
as  to  the  names  of  the  alleged  illegal  voters  and  the  grounds  for  alleging 
that  such  votes  are  illegal. 

3.  Same— Waivez  of  defects  in  notice  of  contest— A  notice  by  a  contestant 
to  the  party  declared  elected  to  a  certain  office  that  he  would  contest  the 
election  because  "a  number  of  illegal  votes  had  boen  polled  for  the  incum- 
bent against  the  contestant' '  in  certain  designated  precincts  is  defective  for 
indeflniteness,  in  that  it  fails  to  give  the  names  of  such  illegal  voters  or  the 
reason  why  they  are  Illegal.  But  where  the  incuml)ent^ts  out  in  his  an- 
swer grounds  for  contesting  the  legality  of  votes  cast  for  his  opponent 
equally  as  indefinite,  and  both  parties  go  to  trial  before  the  contesting  board 
without  objecting  to  the  soffioiency  of  the  notice  of  contest  or  moving  to 
make  it  more  definite,  it  is  too  late  after  a  judgment  in  favor  of  the  con- 
testant and  an  appeal  to  the  common  pleas  court  by  the  incumbent  for  the 
latter' to  move  in  that  court,  for  the  first  time,  to  quash  the  notice  of  contest. 
Objection  thereto  must  be  considered  as  waived  by  the  conduct  of  the  parties 
beh)r6  the  contestiog  board. 

4.  Same— Weight  of  judgment  of  chancellor — Where  there  is  any  evidence 
to  support  the  findings  of  fact  by  the  oliauoellor  in  a  contesr-ed  election  case, 
his  judgment  ought  not  to  be  disturbed  on  appeal,  especially  where  It  agi*ees 
with  that  of  the  contt)Stiog  board. 

T.  J.  Coj'le  and  Wm.  H.  Holt  for  appellant. 

John  L.  Scott  &  Son  for  appellee. 

Appeal  from  Jackson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  controversy  is  over  the  office  of  county  judge  for  the 
county  of  Jackson.  The  appellant,  Lunsford,  was  elected  by  1 
vote,  ns  the  returns  show,  having  received  660  votes,  and  his  op- 
ponent, Culton,  the  appellee,  669  votes. 

Culton  gave  to  the  appellant,  Lunsford,  notice  that  he  would 
contest  the  election  upon  the  ground  that  many  illegal  votes  had 
been  cast  for  him,  and  when  excluded  would  leave  him,  Culton, 
with  a  majority  of  the  legal  votes  cast. 

The  contesting  board  having  assembled,  after  hearing  all  the 
testimony  pro  and  con,  adjudged  that  C^^ulton  was  elected  by  a 
majority  of  fifteen  votes.  Lunsford  then  appealed  to  the  com- 
mon pleas  court,  and  tliat  court  held  that  Culton  had  been  elected 
by  a  majority  of  six  votes,  so  we  have  two  tribunals  of  the  same 
county,  with  the  parties  and  their  witnesses  before  them,  or  the 
depositions  of  those  living  in  the  county,  with  all  or  the  most  of 
whom  and  their  past  history  both  tribunals  were  doubtless 
familiar,  as  well  as  a  knowledge  of  those  whose  votes  were  being 
contested,  deciding  in  favor  of  appellee,  and  with  testimony  con- 
flicting in  its  character,  this  court  would  scarcely  undertake  to 
say  that  the  two  findings  were  not  warranted  from  the  law  and 
the  testimony. 
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If  the  vote  of  the  idiot,  who  was  acting  and  voting  through  biB 
^onimittpe,  is  excluded,  and  the  vote  of  Sparks  changed  from 
Clulton  to  Liunsford,  still  it  would  leave  a  majority  for  Culton; 
and  when  you  read  the  testimony  it  is  perfectly  manifest  that 
Culton  is  entitled  to  the  office. 

In  Cowen  v.  Prowse,  14  Ky.  Law  Bep.,  278,  in  a  case  like  this, 
the  court  said:  *'As  there  is  evidence  conducing  to  support  the 
finding  of  facts,  we  think  it  should  not  be  disturbed  by  this 
court,  especially  as  the  finding  by  the  circuit  court  agrees  with 
that  of  the  contesting  board. '^ 

Take  the  testimony  as  to  the  vote  of  Coyle,  and  we  think  the 
court  acted  properly  in  excluding  it  from  the  list  of  legal  voters, 
and  so  of  others  on  both  sides  who  voted  illegally,  it  will  be  seen 
that  the  testimony  warranted  the  finding,  and  particularly  when 
that  finding  is  the  result  of  an  investigation  by  two  tribunals  of 
the  county,  over  which  each  of  these  parties  propose  to  preside 
-as  county  judge. 

They  knew  the  voters  and  those  entitled  to  the  exercise  of  this 
right,*and  when  confronted  by  the  witnesses  adduced  by  each 
partj',  were  fully  competent  to  determine  the  place  of  residence 
of  the  person  whose  vote  had  been  challfinged,  and  the  respect- 
ive ages  of  those  whose  votes  had  been  challenged  on  account  of 
infancy. 

The  failure  to  reside  in  the  county,  or  in  certain  precincts  of 
the  county,  and  the  want  of  the  requisite  age  to  vote,  constituted 
the  principal  complaints  made  by  the  appellee,  and  objections 
to  votes  oast  for  the  appellee  were  made  on  the  same  grounds  by 
the  appellant;  and  these  tribunals  having  heard  the  proof  and 
made  a  judojment  warranted,  and  in  fact  required,  by  the  testi- 
mony, this  court  will  not  disturb  it. 

The  only  objection  necessary  to  be  considered  is  as  to  the 
sufficiency  of  the  notice  of  contest. 

One  of  the  grounds  was  that  the  officers  of  the  election,  at  a 
named  precinct,  had  not  been  sworn  as.tlie  law  required.  Tlaia 
«eems  to  have  been  abandoned. 

The  second  ground:  "That  a  number  of  illegal  votes  had  been 
polled  for  Lunsford  against  Culton  by  those  not  entitled  to  vote; 
said  votes  were  in  the  town  of  McKee;  in  the  Horse  Lick  pre- 
cinct; in  the  Coj^le  precinct;  at  Cavanaugh  and  In  the  Pond 
Creek  precinct." 

The  names  of  the  illegal  voters  are  not  given  or  the  reasons 
^hy  these  votes  were  illegal;  and  it  would  seem  that  this  state- 
ment would  scarcely  apprise  the  appellant  of  the  grounds  of  con- 
test, so  that  he  might  be  prepared  to  meet  them. 

The  appellant,  in  his  reply  to  the  causes  of  contest,  sets  up 
similar  charges,  and  as  indefinite  as  those  made  by  the  appellee. 
They  both  go  to  the  country  on  these  issues,  and  by  their  testi- 
mony, in  a  very  short  time,  make  the  issues  sharpfy  defined  by 
disclosing  the  names  of  those  who  were  illegal  voters  and  the 
precincts  they  voted  in. 

The  testimony  before  the  contesting  board  was  not  objected  to, 
nor  any  motion  made  asking  that  the  notiee  be  made  more  cer- 
tain tin  d  definite,  and  it  was  not  until  the  case  reached  the  cir- 
cuit court  that  a  motion  to  quash  the  notice  was  made;  and  no 
motloti  in  fact  made  in  that  court  to  make  the  statement  more 
definite. 

The  proof  was  all  in,  or  such  as  made  a  case  for  the  appellee, 
and  to  hold  that  the  notice  should  be  quashed  after  an  issue  had 
"been  made  and  the  case  prepared,  would  be  trifling  with  the 
contesting  board  that  had  passed  without  objection  on  the  merits 
of  the  controversy. 
Nor  do  we  understand   that  a  notice  of    the  purpose   to  contest 
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an  eleotioD  should  contain  such  averments  as  would  be  neces- 
sary  in  an  action  at  law;  and  where  a  case  has  been  tried  on  its 
merits,  with  both  parties  before  the  tribunal  empoweted  to  de- 
t^rmine  the  question,  this  court  ought  not  to'  inquire  lis  to 
wbelber  or  not  the  notice  was  as  certain  and  definite  ad  required 
in  ordinary  pleadings,  and  so  the  circuit  court  acted  properly  in 
trying  the  same  issue  that  had  been  tried  by  the  '  oontestidg- 
board.  ' 

The  law  requires  that  the  officers  of  an  election  should  be 
sworn;  yet  where  there  has  been  a  fair  election  the  voter  will 
not  be  deprived  of  his  vote,  or  the  candidate  for  the  ofBce  of  Iria 

election,  if  the  legally  qualified  voters  have  voted  for  him. 

A  notice  of  a  contest,  because  of  illegal  votes  being  cast  for  the 
one  party  or  the  other,  while  it  should  be  required  to  be  made 
more  definite,  if  objection  is  made  in  proper  time,  is  sufficient  if 
parties  see  proper  to  make  an  issue  without  objection,  and  pro- 
ceed to  investigate  the  case. 

The  appellee  having  received  a  majority  of  the  legal  votes  cast, 
was  properly  adjudged  the  right  to  hold  the  office  of  cotintv 
Judge. 

Judgment  affirmed. 


CITY  OF  OWENSBORO  v.  WEIR,  WEIR  &  WALKER. 

(Filed  November  28,  1893.) 

1.  Persona  oontractlng  with  corporations  or  their  oflSoers  must,  at  their 
peril.  Inquire  oonoernlng  the  authority  of  the  contraotlng  agents  or  ofBcers 
to  bind  the  corporation  by  such  contract. 

2.  The  mayor  of  a  municipal  corporation  has  no  authority  to  employ  coun- 
sel for  the  city  to  maintain  an  action  to  prevent  an  impending  encroach* 
ment  upon  the  property  of  the  city  unless  authorized  by  the  common  coun- 
cil, when  the  city  charter  gives  the  common  council  general  control  over  all 
the  property  of  the  city. 

8.  Even  if  the  mayor  may  employ  counsel  for  the  city,  in  case  of  pressing 
necessity  or  emergency,  without  authority  from  the  common  oounoil.  no 
emergency  is  created,  where  the  county  or  other  person  begins  the  erection 
of  a  fence  to  enclose  property  of  the  oiiy,  requiring  the  employment  of  attor- 
neys to  protect  the  property  of  the  city. 

4.  The  common  council  did  not  ratify  the  employment  of  attorneys  by  the 
mayor,  although  it  may  be  inferred  fiom  their  proceedings  that  a  majority 
of  the  council  wished  to  pay  the  attorneys  something  for  their  services. 

6.  There  is  no  necessity  for  a  separation  of  oonolusions  of  law  and  fact 
where  an  agreed  state  of  facts  is  suomitted  to  the  court.  In  such  case  there 
has  been  no  trial  of  facts,  and  only  questions  of  law  are  considered  as  de- 
cided by  the  court. 

J.  A.  Dean  for  appellant. 

C.  S.  Walker  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  question  involved  on  this  appeal  is  the  liability  of  the  ap- 
pellant, the  city  of  Owensboro,  for  the  fee  of  the  appellees,  at- 
torneys at  law,  for  services  rendered  by  them  at  tJje  employment 
of  the  mayor  of  the  appellant,  acting  without  authority  of  the 
city  council.  '  ' 
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The  circumatances  of  the  employment  are  set  forth  in  an 
"ilgr^ed  isase"  am!  in  the  record  in  which  the  services  were  ren^ 
dered. 

The  county  Judge  of  Daviess  county,  under  an  order  of  the^ 
county  court  to  that  effect,  was  proceeding  to  have  enclosed 
Tinder  fence  certain  outlying  grounds  adjacent  to  the  courthouse 
square  in  the  city  of  Owensboro. 

It  may  be  presumed  that  this  was  being  done  with  the  view  of 
obtaining  nermanent  possession  of  the  grounds  about  to  be  en^. 
closed,  and  of  depriving  the  city  of  them;  but  it  is  not  intimated 
that  any  act  was  about  to  be  done  which  would  injuriously 
affect  the  property,  or  that  the  county  was  about  to  commit  any 
waste  thereon,  ur  carry  off  any  portion  thereof,  or  oven  to  erect 
any  buildings  thereon.  It  haa  in  fact  only  placed  a  number  of 
stones  thereon,  with  the  view  of  erecting  a  fence. 

It  may  be  presumed  that  the  mayor  in  good  faith  believed  that; 
the  grounds   about  to  be   enclosed    belonged    to  the  city.     Upon, 
this  state  of  case  the   mayor,  acting   alone,  authorized    the    city 
attorney  to  institute  proceeding's  against  the  county  authorities, 
enjoining  them  from    interfering  with    the   grounds   mentioned. 

Thin  the  attorney  sought  to  do  by  filing  a  petition  in  ordinary 
in  the  Daviess  Circuit  Court,  on  April  11,  1889,  but  no  injunotioD 
was  granted  him  because  of  want  of  notice. 

The  mayor  then — still   acting  alone   and  without  the  authority 
of  the  city  council— employed  the  appellees  to  assist  in  the  pios^ 
ecution  of   the  case.    Without  inquiring  as  to  the  source  of  their- 
employment  beyond  that  obtained  from  the  mayor,  they  filed  an 
amended  petition,  praying   that  the    title  of   the  plaintiff  city  in 
and  to  the  ground  described    be  quieted,  the    stones   be  removed 
and  the  county  be  prevented  from  extending  its  fence  around  the 
disputed  territory.    This  was   done   two  days   after   the  original 
petition    had  been  filed.     Before    their  motion  for   an  injunction, 
was  heard,  at  an    informal  meeting   held  by  the   members  of  the. 
council,  the  city  attorney    was  instructed    to   dismiss    the   suit> 
which  be  did. 

While  the  statement  appears  in  the  ''agreed  case, '^  and  is  set 
forwaid  rather  prominently  in  the  argument  of  the  appellees^ 
that  the  appellees  were  not  advised  of  the  fact  that  the  suit  had 
been  brought  at  thu  instance  of  the  ma3*or,  without  the  authority 
of  the  council,  or  that  the  employment  of  the  appellees  was  with-  ' 
out  such  authority,  we  do  not  understand  the  appellees  to  con- 
tend that  their  cause  of  action  can  be  maintained  by  reason  of 
their  ignorance  of  the  authority  under  which,  or  by  virtue  of 
which,  the  mayor  assumed  to  act  in  the  premises  stated. 

We  assume  it  to  be  conceded  that  persons  contracting  with  cor- 
porations or  with  its  officers  must  inquire  into  the  power  of  the^ 
contracting  body  or  person  to  make  the  impending  contract;  but 
it  is  contended  that  where  the  county  officials  commenced  to. 
remove  the  fence  enclosing  the  courthouse  yard,  so  as  to  take  in 
ground  in  the  possession  of  and  belonging  to  the  city,  and  when 
the  city  attorney  had  failed  to  present  his  case,  so  as  to  obtain 
he  relief  sodgbt,  then  an  emergency  arose  which  authorized 
the  mayor  to  employ  counsel,  and  that  there  was  no  time  or- 
necessity  to  convene  the  city  council;  but  looking  at  the  case 
from  this  standpoint— that  of  the  exigency  of  the  occasion— we 
are  not  so  impressed  with  the  gravity  of  the  alleged  emergency 
as  counsel  seem  to  be. 

The  main  object  sought  to  be  determined  by  the  litigation  setb 
on  foot  in  the  Daviess  Circuit  Court  was  to  quiet  the  title  of  ihe. 
city  to  the  ground  in  controversy.    This  was  in   no  way  afFectedl 
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.^y.  the  proposed  ereotioo  of  the  fence.     By  enolosing,  the  county 
tJid  not  become  the  owner  of  the  property. 

As  expressing  our  view  on  this  point  we  quote  theap   language 
't)f  the    Superior  Court,  14  Ky.  Law   Hep.,  711    (Yost,    judge),    m 
xletermining  this  case  then  on  appeal  there:  **A  piece  of  ground, 
which    the  mayor   claimed  was    the    property    of    the    city,  was 
about  to  be  enclosed.     What   right  had    he,  the  executive  of    the 
xiity  government,  to.  act. alone    in  the    matter?    Why  not   call  to- 
gether the    bommon  council,  and    let  that  body  act  or   refuse  to 
'act,  at  its  pleasure?    In  it,  and  not    in  hfm,  was  veste^i    the  con- 
trol of  the  property  of    the  city,  and    the    power    to  prevent    any 
^nd  all  encroachments    upon  its    streets  or    public  squares.     Yet 
with  these  powers  so  pointedly  and    specifically  given    the  legis- 
lative branch  of  the  city  government,  thjB   executive,  in  the  face 
^f  the  prohibition  of    the  charter,  attempted    to  exercise   an    au- 
thority properly  belonging  to  the  other.     »    «    *    There  was  cer- 
tainly no  emergency  in  this  case.    The  common  council  could  have 
Ibeen  at   once  called    together.     There   was   absolutely  no  reason 
for  the  mayor  to  act  alone. 

"While  the  amount  charged  was  small  and  well  earned,  yet 
there  is  a  principle  involved  important  indeed  to  all  municipal- 
ities, and  we  do  not  think,  unless  the  emergency  be  serious  and 
the  necessity  grave  and  impending,  that  the  mayor  should  have 
the  power  either  to  authorize  litigation  in  behalf  of  the  city  or 
to  control  it. 

A  different  rule  of  law  would  in  effect  dangerously  enlarge  and 
broaden  the  power  of  public  officers  to  bind  municipalities  by 
tsontracts,  not  only  unauthorized  but  prohibited.'* 

This  would  seem  to  leave  nothing  further  to  be  said  under  this 
head. 

The  common  council  by  the  charter  of  the  city  (Session  Acts, 
1881,  volume  1,  page  817)  is  given  control  of  the  finances  and  all 
property,  real  and  personal,  belonging  to  the  city;  power  to  pro- 
hibit persons  from  trespassing  upon  or  injuring  its  public 
grounds;  to  appoint  all  agents  necessary  to  carry  info  effect  its 
laws  and  ordinances,  and  to  prevent  and  remove  any  and  all  en- 
croachments into  or  upon  any  street,  alley,  sidewalk,  avenue  or 
public  square  of  the  city;  and  to  exercise  complete  and  perfect 
tjontrol  over  all  public  squares  or  commons  belonging  to  the  city 
and  over  all  its  property,  real  or  personal,  within  or  beyond  its 
limits. 

The  mayor  is  empowered  to  see  that  the  laws  of  the  city  are 
faithfully  executed,  and  shall,  from  time  to  time,  give  to  the  com- 
mon council  information  of  ttie  sta^e  and  condition  of  the  corpo- 
Iration,  and  recommend  to  its  consideration  such  measures  as  he 
may  deem  expedient,  and  for  that  or  any  other  purpose  may  at 
all  special  meetings  of  that  body  whenever  it  is,  in  his  opinion, 
necessary  to  the  interest  of  the  city. 

But  while  invoking  the  aid  of'  the  principle  that  pressing 
'necessity  justified  the  employment,  or  insisting  that  an  emer- 
gency existed,  calling  into  exerc  se  the  power  of  the  mayor  to 
act,  counsel  yet  argue  that  emergency  can  not  give  the  power, 
however  great,  thougli  it  may,  and  likely  ought  to,  regulate  its 
©xercise. 

If, the  power  exists  it  is  absolute.  Independent  and  inherent  in 
the  offlce  itself.     If   it  does  not    exist   no  contingency,  no    emer- 
gency, no  necessity  can  create  it;  that  if  emergency  be   taken  as 
the  test  of  power,  not  the  courts  but  the  mayor  must  be  the  judge 
of  what  constitutes   a  sufflcient   emergency;'  and   the  conclusion 
x)f  the  argument  of   the   learned  counsel    is  that   the  mayor   has 
absolute  full  power  to  determine  (not  as  we  might   suppose  from 
.%he  tendency  of  the  argument)  the  circumstances  or  emergencies 
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under  which  he  might  properly  act,  but  to  determiue  every 
question  within  the  province  of  his  office;  and  to  all  this  wcb 
agree. 

Within  the  province  of  his  office  the  acts  of  the  mayor  must  be- 
confined.  Emergency  can  not  create  a  power,  but  when  a  states 
of  case  arises  in  which  the  performance  of  the  duties  of  his  office, 
is  involved  he  may  lawfully  act.  This  state  of  case  or  emergency, 
if  we  call  it  such,  calls  into  exercise  this  action:  but  his  actioa. 
must  be  within  the  scope  of  his  powers  as  laid  down  in  the  law 
creating  him.  The  power  of  the  mayor  is  defined  in  the  law 
creating  the  office;  not  in  express  terms  because  there  are  im- 
plied powers,  but  in  all  cases  the  power  must  be  worked  out 
through  and  under  the  law  creating  the  office. 

The  case  of  the  citv  of  Louisville  v.  Murphy,  86  Ky.,  58,  is  re- 
lied on  as  conclusively  sustaining  the  contention  of  the  appellees. 
In  that  case  it  is  said:  *' While,  as  a  general  rule.,  the  mayor  of  a. 
city  has  no  authority  by  virtno  of  his  office  to  employ  counsel, 
the  power  being  conferred  by  the  charter  or  by  the  legislature  of^ 
the  city,  cases  of  emergency  may  arise  when  the  power  must 
necessarily  exist.  It  is  made  the  duty  of  the  mayor  to  see  that 
the  law  and  ordinances  of  the  city  are  faithfully  executed,  and 
that  the  official  duties  of  the  city  officials  are  faithfully  per- 
formed. In  this  case  the  council  had  failed  to  impose  any  tax. 
The  city  was  left  without  means,  as  the  mayor  had  the  right  tOs 
suppose,  of  (Carrying  on  the  city  government.  The  officials  were 
proceeding;  to  collect  a  tax  without  any  ordinance  of  the  city 
council.  •  *  •  In  such  an  emergency  he  called  on  counsel  for^ 
advice.  ♦  ♦  »  We  thintt  such  a  power  existed.  ♦  ♦  ♦  We 
think  the  mayor  has  no  general  power  to  authorize  litigation  in 
hehalf  of  the  city  or  to  control  it.  If  so,  he  could  disregard  the 
legislative  will  of  the  municipality,  bringing  and  dismissing 
suits  at  his  pleasure.  It  is  certainly  an  exceptional  case  where 
it  should  be  allowed,  and  one  that  seldom  arises;  but  the  emer- 
gency in  this  case  justified  the  act  as  all  the  parties  aoted  na 
doubt  in  the  best  of  faith.'* 

In  that  case  a  state  of  case  arose — called  an  emergency,  in  the 
opinion  in  which  the  performance  of  the  official  duties  of  the 
officers  of  the  city  and  the  power  of  carrying  on  the  city  povprn- 
nient  were  involved.  We  can  not  see  that  it  supports  the  conten- 
tion of  the  appellees,  and  think  that  it  is  in  accord  with  the 
views  here  expressed.  It  was  an  extrenip  case,  and  this  action 
to  quiet  title  and  to  prevent  an  encroachment  on  the  realty  of 
the  city  does  not  approach  it  in  its  demand  for  immediate  action. 

It  is*  insisted  that  a  ratification  of  the  action  of  the  mayor  is 
shown  bj'  th«  vote  of  the  council  on  the  motion  to  allow  the 
claim  of  the  appellees.  The  claim  being  before  the  council  for- 
action  thereon,  the  proceedings  are  thus  stated:  "Whereupon 
Mr.  Decker  moved  that  Mr.  Walker  be  allowed  $50  as  a  fee  in  the 
litigation,  which  was  lost  by  the  following  vote,  viz.:  Ayes^ 
Messrs.  Decker,  Norton,  Hill;  noes,  Messrs.  Smith,  Gransz, 
Stirman  and  Mayor  Hickman.  Messrs.  Stlrman  and  Gransz  then 
moved  that  Mr.  Walker  be  allowed  the  full  amount  of  his  claim, 
$150,  which  was  rejected  by  the  following  vote,  viz. :  Ayes, 
Messrs.  Stirman,  Gransz;  noes,  Messrs.  Decker,  Norton,  Hill 
and  Smith." 

We  are  asked  to  suppose,  and  it  may  bo  so  figured  out  pretty 
clearly,  that  those  who  voted  **no*'  as  to  the  $50,  except  Smith, 
did  so  because  they  did  not  consider  that  sum  enough,  and  that 
those  who  voted  "no''  as  to  the  $150,  except  Smith,  did  so  be- 
cause they  considered  it  too  much;  and  that,  therefore,  no  ap- 
propriation was  made  because    they  disagreed  as   to  the   amount 
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^Dly;  but  how  this  is  to  be  construed  into  a  recognition  of  the 
maygr's  employment  we  can  not  see. 

Alter  all  the  vote  shows  no  ratification,  though  it  might  show 
that  a  majority  of  the  members  were  willing  to  make  some  ap- 
propriation in  compromise  of  the  claim  of  the  attorney;  but,  say 
the  appellees  with    earnestness,  there  was    no    statement   by  the 

court  of  its  conclusions  of  fact  found  separately  from  its  conclu- 
sions of  law. 

Section  332  of  ttie  Civil  Code  provides  that  **upon  tiials  of 
questions  of  fact  by  the  court  it  shall  not  be  necessary  for  the 
court  to  state  its  finding,  except  generally,  for  the  plaindfl  or 
defendant,  unless  one  of  the  parties  request  it,  with  a  view  of 
excepting  to  the  decision  of  the  court  upon  the  questions  of  law 
involved  in  the  trial;  in  w^hich  case  the  court  shall  state  in 
Wilting  the  conclusions  of  fact  found,  separately  from  the  con- 
clusions of  law." 

Now  upon  an  agreed  state  of  fact  what  could  the  court  do  in 
the  way  of  stating,  in  writing  the  conclusions  of  fact  found,  sep- 
arately from  the  conclusions  of  law?''  Simply  copy  or  restate 
the  agreed  state  of  fact. 

Clearly  the  court's  judgment  on  the  law  only  was  asked.  There 
v*as  no  trial  of  questions  of  fact. 

The  case  of  Harris  v.  Kay,  IB  B.  M.,  629,  cited  by  counsel,  sim- 
^»ly  determined  that  the  provision  of  the  Code  regulating  appli- 
cations for  a  new  trial  applied  to  judgments  by  default.  It  has 
no  bearing  on  the  section  quoted. 

Judgment  reversed,  with  directions  to  proceed  in  accordance 
with   this  opinion. 


SEAR'S  HEIRS  v.  SEAR'S  HEIRS. 
(Filed  December  2,  1893.) 

1.  Wfirntng  order— AlBdavifc—PresuniptioDa— Where  a  jad|;;nieDt  aKalnst 
certain  nonresidents  was  entered  in  lb77,  every  reasonable  presumption 
must  now  be  Indulged  in  favor  of  the  validity  of  tbe  warning  order  by 
which  the  nonresidents  were  constructively  summoned;  and  where  the 
papers  show  that  the  affiant,  upon  whose  oath  the  warning  order  was  Issued, 
signed  the  proper  affidavit,  but  the  jurat  to  sunh  affidavit  is  not  signed  by 
the  nlerk,  it  will  be  presumed  that  tbe  affidavit  for  the  warning  oi^er  was 
regularly  made,  and  tbe  clerk  merely  failed  by  mistake  to  sign  his  name  to 
the  jurat. 

2.  Same— Collateral  attack  of  judgment— The  omission  of  a  clerk  to  sign  a 
jurat  to  such  affidavit  for  a  warning  order  renders  the  judgment  erroneous 
as  to  the  nonresident.^,  but  not  void,  therefore,  such  judgment  can  not  be 
attacked  collaterally  for  such  error.  It  is  conclusive  until  vacated  or  re- 
versed in  some  direct  proceeding. 

O.  H.  Waddle  for  appellants. 

Hill  &  Denhara  for  appellees. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

At  tbe  suit  of  a  creditor  in  December,  1877,  the  lands  of  one 
<jteo,  Y.  Sears,  deceased,  were  sold  under  a  Judgment  of  the 
Whitley  Court.  Some  of  his  children  were  proceeded  against  as 
nonresidents,  and  because  the  jurat  of  the  affidavit  for  the  warn- 
ing order  is  not  signed    by  an  officer,  it   is  claimed  by  the  appel- 
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lants,  representatives  of  these  nonresidents  who  are  now  suing 
for  the  lands,  that  as  to  them  the  sale  is  void. 

The  affidavit,  or  what  purports  to  be  one,  follows  the  petition: 
is  signed  by  the  supposed  affiant,  and  the  olerk  in  due  form 
made  th.e  order  of  warning. 

The  law  plainly  directs  that  the  olerk  shall  not  make  such 
ovder  '^except  upon  an  affidavit  of  the  plaintiff  or  his  agent  or 
attorneys,"  etc. 

Shall  we  say  that  the  officer  flagrantly  violated  thiH  plain  pro- 
vision of  the  law  and  illegally  made  the  order?  Or  that  he 
merely  carelessly  omitted  to  sign  his  name  to  the  formal  certifi- 
cate of  what  he  had  properly  done?  If  the  question  were  one 
open  for  presumption,  we  should  readily  conclude  that  the  clerk 
in  fact  administered  the  requisite  oath,  and,  if  so,  the  law  is 
satisfied.  It  may  be  observed  further,  as  within  the  legitimate 
domain  of  presumption,  that  because  we  find  attached  to  the 
peitlton  an  Imperfect  affidavit  we  are  not  thereby  precluded  from 
presuming  the  existence  of  another  and  perfect  one  on  which  the 
clerk  acted  in  making  the  order. 

But,  aside  from  all  this,  in  collateral  proceedings  attacking  the 
validity  of  a  judgment,  the  rule  is  well  established  that  where 
the  record  in  which  the  judgment  was  rendered  shows  the  ser- 
vice of  a  summons  without  actual  or  constructive — and  the  order 
of  warning  is  the  constructive  summons — it  imports  absolute 
verity,  and  the  judgment  is  conclusive  until  vacated  or  reversed 
in  some  direct  proceeding.  (Newcomb's  Ex'or,  &c.  v.  Newcomb, 
13  Bush,  fi6:j;  Dorsey,  &c.  v.  Kendall,  Ac,  8  Bush,  294.) 

A  similar  question  was  determined  by  this  court  in  Wilson,  &c. 
V.  Tague,  &o.,  ante,  414,  where  the  failure  of  the  clerk  to  write 
the  affidavit  for  the  warning  order  in  the  usual  form  was  held 
to  render  the  judgment  erroneous  merely  and  not  void. 

The  appellants  also  assert  title  by  virtue  of  certain  alleged 
written  contracts  with  some  of  the  children  of  Sears,  under 
which,  however,  even  if  the  writings  are  sufficiently  descrip- 
tive, they  took  no  possession  or  did  any  other  act  to  put  others 
upon  notice  of  their  alleged  equity. 

The  judgment  dismissing  the  petition  is  affirmed. 


KANT  V.  HALL. 

(Filed  November  16,  1898— Not  to  be  reported.) 

Action  to  oaocel  oommlssloner'e  deed  as  a  oloud  upon  title— Evideoce— 
PlaiDtifTs  olaim  under  the  will  of  D.,  made  in  1862,  and  deeds  of  record 
executed  by  their  vendee,  which  convey  a  perfect  legal  title.  Defendant 
clalmB  under  one  who  held  a  title  bond  from  D.  for  S50  acres  executed  In 
1857.  In  1888,  and  long  after  D. 's  heirs  and  devisees  had,  by  deeds  of  record, 
parted  with  their  title  to  the  land  in  controversy,  defendant  in  this  action 
instituted  suit  Afcainst  D.'s  heirs  on  said  title  bond  to  compel  specific  per- 
forraance  and  secure  a  deed  thereunder.  PlalDti£Fs  herein  were  not  parties 
to  that  fiuit.  In  which  a  commissioner's  deed  was  made  to  the  present  de- 
fendant for  $;j,700  acres  of  land  under  claim  that  this  vendee,  the  original 
oblifree  in  the  bond,  had  obtained  deeds  for  that  quantity  of  land.  The  pre- 
ponderancee  of  the  evidence  shows  that  the  obligee  in  said  bond  never  as- 
serted any  claim  to  said  2,700  acres  of  land.  Held— Plaintiffs,  whether  in 
possession  of  the  land  or  not,  are  entitled  to  have  said  commissioner's  deed 
cancelled  and  their  title  quieted  as  to  it. 

Wm.  Lindsay,  Thos.  H.  Hines   and    J.  G.   Forrester  for  appel- 
lant. 
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M.  J.  Holt  and  Wm.  H.  Holt  for  appellee. 
Appeal  from  Harlan  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Pryor. 

This  controversy  is  in  relation  to  the  title  of  a  tract  of  land  in 
the  county  of  Harlan  containing  about  twenty-seven  hundred 
acres.  The  title  asserted  by  both  the  appellant  and  the  appel- 
lees is  claimed  to  have  been  derived  from  and  through  tbe  orig- 
inal patentee,  Boyd  Dickinson. 

The  appellees  claim  under  a  bond  for  title  executed  by  one 
John  Dickinson,  as  the  attorney  in  fact  of  Boyd  Dickinson,  to  one 
Absalom  Cre«ch,  on  the  25th  day  of  May,  in  the  year  1857.  Ap- 
pellant claims  under  the  will  of  Boyd  Dickinson,  dated  in  the 
year  1862,  by  which  he  devised  his  land  in  Harlan  county  to  one 
James  L.  Boyd.  Boyd  sold  to  one  Beamer  in  February,  1866,  and 
in  August,  1867,  Reamer  conveyed  ten  thousand  acres  of  the  land 
to  one  Oonlard,  by  metes  and  bounds,  and  the  land  in  contro- 
versy is  embraced  witliin  this  ten  ttiousand  acre  tract.  Boyd 
Dickinson  was  the  patentee  for  a  much  larger  body  of  land,  and 
the  ten  thousand  acre  tract  is  carved  out  of  the  original  patent. 
Oonlard  conveyed  the  ten  thousand  acre  tract  to  the  Gonlard 
Mining  Company  in  the  year  1878,  and  in  the  same  year  the  Gon- 
lard company  conveyed  the  tract  to  one  John  Tucker,  and  in 
May,  1887,  Tucker  conveyed  the  land  to  the  appellant,  N.  G. 
Kant.  The  conveyance  to  Beamer  was  put  to  record  when  exe- 
cuted, and  to  the  various  vendees,  including  the  appellant.  Kant. 
The  conveyances  were  properly  recorded  in  the  county  of  Harlan. 
The  appellant,  Kant,  has  exhibited  a  perfect  legal  title  of  record, 
while  the  appellees  are  relying  on  the  bond  for  title  executed  in 
the  year  1857,  and  the  deed  of  the  commissioner  of  the  Harlan 
Chancery  Court  executed  in  a  proceeding  instituted  in  that  court 
by  the  vendees  of  the  heirs  of  AbsaJoni  Creech  (the  defendants 
in  this  action)  against  the  heirs  of  Boyd  Dickinson,  in  which 
thej'  soup-ht  a  decision  for  a  conveyance  in  accordance  with  the 
bond  of  May,  1H57.  The  present  appellant,  Kant,  who  had  a  title- 
of  record,  was  not  made  a  party  to  the  action  in  which  the  com- 
missioner's deed  was  obtained.  The  action  to  obtain  the  title  by 
virtue  of  this  bond  was  not  instituted  until  tlie  year  1888,  more 
than  thirty  years  after  its  execution,  and  then  against  parties 
(the  devisees  of  Boyd  Dickinson)  who  many  years  prior  thereto 
had  divested  themselves  of  title  by  conveyances  of  record  in 
Harlan  county,  wliere  the  land  lies.  The  present  appellant, 
Kant,  who  holds  this  record  title,  is  now  attempting  in  the  pres- 
ent action  to  remove  the  cloud  placed  upon  it  by  the  commis- 
sioner's deed  to  these  defendants  under  the  equity  action  insti- 
tuted in  1S8H. 

That  these  parties  knew  of  the  appellant's  title  is  manifest 
from  the  direct  proof  in  the  case,  as  well  as  from  the  record  evi- 
dence of  that  fact.  The  bond  for  title,  if  properly  executed,  can 
not  be  deemed  or  regarded  as  notice  to  anj*  purchaser  of  th« 
claim  of  Absalom  Creech  or  those  holding  under  him,  and  if  any 
notice  exists  it  is  by  reason  of  the  possession  of  Absalom  Creech 
and  his  heirs  and  these  vendees. 

The  bond  for  title  calls  for  only  three  hundred  and  fifty  acres 
of  land,  more  or  less,  and  although  this  bond  was  made  the  basis 
of  recovery  against  Boyd  Dickinson's  heirs,  a  judgment  was  ren- 
dered by  which  the  title  is  attempted  to  be  passed  to  twenty- 
seven  liundred  acres  of  this  land,  under  averments  that  deeds, 
had  been  obtained  from  tiie  heirs  of.  Absalom  Creech,  the  orig-> 
inal  owner,  for  this  quantity  of  land. 
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The  preponderance  of  the  tesfcimony,  and  from  those  living  on 
and  near  the  land,  is  that  Absalom  Cr^^eoh  ofaimed  no  part  of 
this  Dickinson  survey,  and  even  his  direct  descendants,  from 
whom  these  appellees  or  some  of  them  purchased,  never  knew* 
that  Absalom  Creech  owned  this  land,  or  that  they  sold  or  had 
any  interest  in  it.  They  sold  their  interest  in  small  tracts  of 
land  recognized  and  owned  b^^  their  father  in  his  lifetime. 
While  the  land  was  not  valuable,  Absalom  Creeches  children 
certainly  would  have  known  that  he  owned  this  large  quantity 
of  land,  and  have  asserted  some  claim  to  it.  Neither  Absalom 
Creech  nor  his  heirs  ever  listed  or  paid  the  taxes  on  this  land, 
but,  on  the  contrary,  the  land  was  listed  and  taxes  paid  by  those 
whose  deeds  were  of  record,  and  in  whom  the  legal  title  was 
vested.  Absalom  Creech,  in  his  lifetime,  knew  the  extent  of 
appellant^s  claim,  or  that  of  those  from  whom  the  appellant  pur- 
chased. The  then  owners  were  at  his  (Creeches)  residence  for 
several  days  making  surveys  of  this  land,  and  after  his  death, 
and  since  these  appellees  asserted  title,  some  of  them  pointed 
out  to  the  appellant  the  lines  and  corners  of  the  survey. 

The  surveyor  who  made  the  survey  while  at  Creech's  home 
makes  plain  statement  of  what  transpired,  and  leaves  no  doubt 
but  that  Creech  was  then  asserting  no  claim  to  this  land,  and  in 
fact  had  none.  The  testimony,  or  rather  the  character,  of  this 
witness  has  been  impeached,  still  he  makes  a  consistent  state- 
ment of  the  acts  of  the  parties  at  the  time,  and  in  conformity 
with  what  are  the  real  tacts  of  this  case  as  disclosed  by  those 
who  lived  near  this  land  and  are  disinterested,  and  also  by  mem- 
bers of  Creeches  own  family. 

It  is  said  that  this  being  in  the  nature  of  a  bill  quia  timet, 
possession  was  necessary  to  maintain  it.  We  think  this  action 
was  proper,  and,  if  not,  there  never  was  any  adverse  possession 
by  Creech  or  by  his  heirs  until  this  action  in  the  Harlan  Circuit 
Court  was  instituted,  or  about  that  time,  and  to  permit  parties 
to  sue  the  heirs  of  the  original  owner  who  had  long  since  di- 
vested themselves  of  title,  and  thus  acquire  a  title  adverse  to 
those  who  have  deeds  of  record  from  those  owning  the  land,  and 
then  deny  the  relief  sougtit  in  this  case,  would  be  to  aid  the  ap- 
pellees in  their  efforts  of  fraud  to  obtain  title  to  land  that  right- 
fully belongs  to  the  appellant. 

It  is  argued  the  power  of  attorney  did  not  authorize  the  sale 
of  this  land  by  Dickinson^s  brother,  conceding  the  bond  passed, 
if  properly  executed,  the  title  to  this  tract  of  land.  We  do  not 
deem  it  necessary  to  decide  this  question,  as  upon  the  facts  the 
relief  should  have  been  given.  HNig 

Reversed  and  remanded,  with  directions  to  adjudge  the  plain- 
tiff entitled  to  the  land  in  controversy,  and  to  cancel  the  com- 
missioner's deed  in  so  far  as  it  interferes  with  the  boundary  of 
appellant's  land. 

STUART,  TRUSTEE  v.  COMMONWEALTH. 
(Filed  September  28,  1893.) 

Taxation  of  title  to  mineral  rights  in  land— Where  the  riffht  and  title  to 
mloerals  in  oertain  land  has  been  oonveyed  to  one  person,  and  the  title  to 
tbe  suriaoe  to  anotber  persoo,  two  separate  estates  in  the  land  are  created, 
eaoh  of  wbioh  may  be  assessed  for  taxation  against  its  owner  as  real  estate 
held  by  bltn. 

C.  M.  Parsons  and  J.  M.  Roberson  for  appellant. 

-W.  J.  Hendriok  and  Connelly  A  Connelly  for  appellee. 

vol.  15—33 
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App^a^  from  Pllce  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

By  this  proceeding  the  estate  proposed  to  be  taxed  is  the  min-* 
eral  estate  of  the  appellant,  which  he  holds  by  separate  title, 
another  holding  the  surface  title. 

It  is  settled  by  this  court  that  an  estate  in  fee  carries  with  it 
all  metals  and  minerals  thereunder;  but  the  surface  and  mineral 
interests  may  be  conveyed  to  different  persons  and  become  sepa- 
rate property,  and  each  interest  conveyed,  if  the  minerals  are 
conveyed  in  place,  will  be  land.  In  other  words,  the  minerals 
and  the  surface  interests  may,  by  separate  conveyance,  become 

separate  pieces  of  real  estate  and  held  by  different  persons,  and 
each  estate  may  be  seized  and  sold  by  execution  separately,  or 
each  may  be  defeated  by  the  statute  of  limitations  as  any  other 
real  estate.  (Kincaid,  &c  v.  McGowan,  &c.,  88  Kj'.,  91,  wherp 
the  matter  is  fully  discussed.) 

The  mineral  estate,  when  severed  by  conveyance,  being  sepa- 
rate real  estate,  may  be  taxed  as  other  real  estate. 

The  judgment  is  affirmed. 


BENGE  V.  BENGE. 
(Filed  October  31,  1898— Not  to  be  reported.) 

1.  St^ifute  of  frauds— A  verbal  agreement  by  a  purchaser  of  land,  who 
l>aid  1650  of  the  purchase  price  and  to  whom  the  title  was  conveyed,  with 
another  who  paid  160  of  the  purobasd  money,  to  convey  the  land  to  the  latter 
i.n  case  he  paid  said  $650  in  two  years,  with  10  per  cent.  Interest,  is  within 
the  statute  of  frauds  and  void  unless  reduced  to  writing. 

2.  Same— Besui ting  trusts— Such  an  af^reement  would  not  in  equity  create 
a  resulting  trust  in  favor  of  the  party  paying:  the  $50,  even  if  resulting  trusts 
had  not  been  nbsolished  by  statute  in  this  State. 

y.  Same— Mortgages— Nor  can  the  conveyance  to  the  vendee  he  treated  as 
a  mortgn{ze  to  secure  the  $50,  since  the  defendant  was  not  bound  to  pay  the 
balance  of  the  purchase  money  and  take  the  land  under  the  verbal  agree- 
ment; and  since  it  was  not  mutually  binding;  it  is  not  valid  for  any  purpose. 

A.  W.  Baker  and  D.  Y.  Little  for  appellant. 

John  L.  Hcott  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  contends  that  by  a  verbal  agreement  with  the 
appellee  she  purchased  the  land  in  controversy  and  paid  therefor 
thti  sum  of  $650,  the  appellant  paying  $50,  balance  of  the  purchase 
money,  and  that  the  appellee  was  to  take  a  deed  to  the  land  to 
herself  and  was  to  allow  the  appellant  two  years  in  which  to 
pay  her  the  purchase  money  that  she  had  paid,  and  ten  per  cent, 
interest  per  annum  thereon,  and  upon  the  payment  of  which  she 
was  to  convey  the  land  to  him;  and  that  before  the  time  allowed 
for  the  payment  had  expired  he  tendered  payment  and  demanded 
the  deed,  which  was  refused.  He  asked  that  the  deedto  the  ap- 
pellee be  treated  as  a  mortgage,  and  that  he  be  allowed  to  re- 
dpf^m,  etc. 

The  lower  court  gave  judgment  for  the  appellee  for  the  possee- 
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Bipn  of  t-be  land,  deoldin^j;  that  the  faots  proyen  did  not;  entitle 
the  de^ed  to  be  treated  as  a  mortgage;  that  appellant  was  a  mere 
le^pee,  and  tortlously  holding  over. 

The  facts  relied  on  by  the  appellant  would  not,  under  the  former 
-^Q^uity  practiced  by  tliis  State,  establish  a  resulting  trust  be- 
•cause,  in  order  to  create  such  trust,  it  was  necessary  that  the 
<leed  should  be  made  to  one  person,  and  that  the  consideration 
«hould  be  paid  by  another;  but  article  1,  section  19,  chapter  68, 
-General  Statutes,  expressly  abolishes  suoli  trusts.  (Greenup 
County  V.  C.  &  O.  R.  R.  Co.,  14  Ky.  Law  Rep.,  681,  and  the  au- 
thorities there  cited.) 

It  was  then  expressly  decided  by  this  court  (Fisoble  v.  Du- 
inarsly,  8  Mar.,  23)  that  when  the  equity  of  resulting  trust  does 
not  apply  the  statute  of  frauds  applies,  declaring  all  agreements, 
Involving  the  title  to  laud,  void  unless  in  Writing. 

It  is  eq^uaU;^  clear  that  the  said  deed  can  not  be  treated  as  a 
Tnortgage,  because  the  appellant  did  not  make  the  deed,  and  he 
is  not  bound  I\v  it;  for  it  is  well  settled  that  in  order  to  make 
An  alleged  agreement  binding  there  must  be  a  mutuality  of  obli- 
gation. 

Here  the  appellant  was  nut  bound  to  accept  a  deed  from  the 
appellee  had  she  tendered  it.  As  to  the  question  of  the  $50  and 
improvements  there  was  evidence  pro  and  con.  and  the  court 
Tendered  its  decision  thereon,  and  we  think  the  evidence  sustains 
it. 

Judgment  afflimed. 


TAYLOR'S    TRUSTEE  v.  ABERT,  4c. 
(Filed  November  23,  1893— Not  to  be  reported.) 

Trusts— Rfghti  of  benefloiarles  to  final  settlement— A  father  oonveyed  a 
^ery  large  landed  estate  in  1882  to  a  trustee  for  the  purpose  of  securing  its 
^lylsioD  during  bis  lifetime  among  his  children  and  grandchildren.  The 
defid  charged  the  lands  with  the  grantor's  debts,  and  among  other  things 
directed  the  trustee  to  make  a  settlement  of  the  advancement  accounts  of 
the  children ;  and  further  provided  that  after  such  settlement  was  made, 
and  all  costs  of  the  trust  discharged,  the  remainder  was  to  be  divided  into 
six  equal  parts,  one-half  of  each  sixth  to  be  paid  to  each  of  grantor's  chil- 
dren and  the  other  half  to  be  invested  for  the  children  of  each  of  grantor's 
-ohildren.  Provision  was  also  made  as  to  the  disposition  of  the  one  sixth 
going  to  the  widow  and  infant  children  of  a  deceased  son  of  testator:  aud 
-the  trustee  was  empowered  to  sell  real  estate  from  time  to  time.  etc.    Held— 

First.  After  a  lapse  of  twelve  years  the  beneficiaries  of  the  trust  are  en- 
titled to  a  final  s«)ttlement  from  the  trustee,  ample  time  having  elapsed  for 
the  accomplishment  of  all  the  purposes  of  the  trust. 

Second.  Where  it  appears  that  the  land  conveyed  in  trust  in  increasing 
rapidly  in  value,  the  chancellor  should  partition  such  land  in  six  equal  parts 
4ind  allot  a  division  to  each  claimant  thereto;  or  if  such  claimant  and  his 
children  insist  upon  his  sixth  being  sold  the  chancellor  should  order  such 
«ale 

Geo.  Washington,  C.  J.  Helm  and  Nelson  &  Desha  for  appel- 
lant. 

L.  J.  Crawford  and  Follett  &  Kelloy  for  appellees. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

.  Col.  James  "Taylor,  of  the  city  of  Newport,  executed  a  deed  of 
trust  by  which  he  empowered  the   trustee,  Wm.  H.  Lape,  to  sell 
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and  dispose  of  a  large  landed  estate  for   the   benefit  of  bis  f tbe- 
grantors)  children.    Lape  has  been   removed  and  W.  H.  Hartou 
appointed  In  bis  stead.    When  the  deed  was  executed  the  grantor- 
had  Ave  children  living,  some  of   whom  had  children,  and  those 
children,  or  some  of  them,  are  now  infants.    His  son  James  died 
before  the  grantor,  and  his  (James*)  widow  and  child  were  pro- 
vided for  by  this  deed.    The  grantor  had  previously  made  a  will, 
but  desiring  his  estate  wound  up  and  settled  in  his  lifetime,  and 
with    that  view  executed   the  deed  of   trust   to  Lape,  embracing 
substantially  t)ie   provisions  contained  in    his  will.    Two  of   the- 
grantor's  children  have  died  since   the  deed  was  executed,  leav- 
ing infant  children. 

The  value  of  the  lands  devised  will  exceed  greatly  $1,000,000^ 
and  perhaps  approximate  $2,000,000  in  value.  The  land  (all  of  it> 
was  charged  by  this  trust  deed  with  the  payment  of  the  grant— 
or^s  debts,  including  debts  for  which  he  was  liable  as  a  member 
of  the  banking  house  of  James  Taylor  &  Sons. 

The  grantor  had  made  advancements  to  his  children,  and  tbe 
trustee  is  directed  to  take  this  "advance  book**  and  settle  the- 
accounts  between  his  childien  and  the  children  of  his  son  James. 
When  this  settlement  is  made  the  trust  provides  that  whatever 
is  coming  to  Harry  and  my  daughters  "one-half  will  be  paid, 
them  in  monev  and  the  other  half  invested  in  productive  renk 
estate,  the  title  to  be  taken  to  them  for  life,  remainder  in  fee  to- 
their  heirs  forever. 

"Whatever  is  coming  to  my  son  John,  will  be  paid  him  in. 
money,  and  that  which  is  coming  to  my  son  James*  children 
will  be  paid  to  thfir  mother,  if  they  are  under  age,  for  the  use 
and  benefit  of  all  of  them,  the  mother  to  have  an  equal  amount: 
with  the  children.  When  the  matter  of  advance  is  settled,  after 
paying  all  co^ts  and  expenses  incident  to  the  management  of  the 
estate  under  this  deed  of  trust,  the  surplus,  or  what  remains  of 
the  sale  of  real  estate,  or  what  may  be  coming  from  any  other 
source,  will  be  divided  into  six  equal  parts,  and  invested  for  and. 
paid  over  to  my  children  and  to  the  children  of  my  son  James 
and  their  mother  in  the  same  manner  as  provided  In  the  accounts^ 
of  equalization.  *• 

"If  at  the  time  the  equalization  takes  place  any  of  my  children, 
are  dead,  no  investment  will  be  made  for  their  children,  but  the- 
amounts  coming  to  them  will  be  paid  to  them  in  equal  propor- 
tions. The  amount  coming  to  my  son  James'  tw<i  children  wllL 
be  paid  to  their  mother  until  their  arrival  at  age,  and  she  Is  to  be* 
paid  one-third  of  this  fund  for  her  own  use  and  benefit.** 

The  erantor  also  directs  his  trustee  "to  lay  off  lots  out  of  my- 
BellevTew  tract  from  time  to  time  as  it  may  be  desirable  as  addi- 
tions to  the  city  of  Newport.  The  land  adjoining  Belleview  is 
to  be  laid  as  the  trustee  may  think  best.  Including  the  mill  bot- 
toms.** 

The  grantor  also  provides  an  annual  income  out  of  the  fund  to^ 
be  paid  his  children  until  the  trust  is  settled. 

Mrs.  Lucy  C.  Abert  and  others  of   the  children  of   the  grantor 
instituted  this  action  below,  asking  a  division  of  the  trust  prop- 
erty, alleging  that  the  trust  had  been  fully  executed,  the  advance 
accounts  settled  and    that  no  impediment   existed  in   the  way  of 
a  final  partition  of  this  large  estate  between  the  parties  in  inter- 
est. 

The  claim  for   partition  is   resisted    because  the   land  has   not 
been  sold  and   no  final  settlement  made  by  the   trustee  or  all  of" 
the  debts  of  the  grantor  paid. 

This  deed  of  trust  was  executed  on  the  29th  of  May,  in  the  year 
1882,  and  while  no  hasty  execution  of  the  trust  was  expected  or 
intended    by  the  granror,  it  Is   manifest   the  conveyance  of  the 
property  in   trust  was  in  substitution  of  the  te8tator*B  will,  and 
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to  enable  the  grantor  to  see  and  know  that  his  estate  was  being 
^divided  and   settled  during  his  life;  tiiat  periodical  sal«is  of  this 
large  real  property  became  a  matter  of  necessity,  and  the  trustee 
was  invested  witti  ample  discretion    by  the  terms  of  the  trust  to 
^ell  when,  in   his  Judgment,  it  was  to  the  interest  of   the  benefl- 
*<3iaries  to  do  so.     In    other  words,  he    had  a   reasonable   time  to 
execute  this  trust,  but   that  he  was  placed  in  a   position    where 
the  trust  became  perpetual  is  not  warranted  by  any  of  its  provis- 
ions or  sanctioned  from  any  intent  or  purpose  on  the  part  of  the 
grantor  to  be    gathered  from    either  his  will  or   the  deed   under 
which  this  power  is   claimed.     While   delay  in    the  execution  of 
the  trust  looking  to  the   location  and  condition  of   the  lands  left 
%y  the  grantor  may  have  resulted  in  great  benefit  to  those  in  in- 
'terest^,  still,  after    the  lapse  of    twelve  years   and    longer,  ample 
time  has  been    given  the    trustee  to  wiud   up  his   estate.     If  the 
lands  are  constantly  increasing  in  value  there   is  no  reason  why 
the  beneficiaries  can  not  hold  these  lands  as  well  as  the  trustee, 
4ind  by  a  continuation  of  this  trust   the  beneficiaries  who  are  en- 
titled to  these  interests  are  the  mere  pensioners  of  the  trust  that 
inay  not  be  fully  executed    until  all  are  gone  and   their  children 
left  tbe  sole  beneficiaries  of  the  grantor's  bounty. 

It  is  immaterial  whether  this  trust  is  executed  or  executory; 
It  ought  tu  have  been  settled  long  before  this,  and  the  chancellor 
took  the  correct  view  of  the  question  when  he  authorized  this 
land  to  be  partitioned  with  some  qualification. 

It  is  argued  by  the  appellants  that  this  land  is  valuable  and 
becoming  more  so  from  day  to  day,  and,  if  so,  why  should  not 
the  remainder  interest  be  protected  by  giving  the  life  tenant  and 
the  remainderman  the  land  itself  instead  of  selling  and  reinvest- 
ing in  other  laud?  To  do  this  a  petition  becomes  necessary  and 
proper. 

As  to  the  devise  in  money,  made  absolute  to  the  children  or 
the  grandchildren,  they  can  sell  tbe  land  if  they  desire,  or,  when 
petitioned,  if  they  insist  upon  the  land  being  sold,  let  the  chau- 
x;ellor  authorize  the  trustee  to  sell  their  parcel  and  pay  them 
•over  the  money. 

John  Taylor,  one  of  the  devisees  or  grantees,  is  entitled  to  his 
in  money*  Why  can  not  he  sell  the  land  allotted  to  him,  or,  if 
not  willing  to  do  so,  let  the  chancellor  direct  the  trustee  to  sell 
it  for  him?  Those  who  want  the  money  and  not  the  land  let  the 
trustee  sell  their  parcels  and  pay  it  (»ver  to  them  if  they  desire. 
The  infants  should  have  guardians.  Before  this  division  is  or- 
dered a  settlement  should  be  made  with  the  trustee  of  his  ac- 
counts, and  if  the  estate  is  still  indebted  land  should  be  sold  to 
pay  this  indebtedness  before  a  partition  is  had.  The  substance 
^f  the  judgment  should  be  to  permit  those  of  the  heirs  who  desire 
4t  to  take  the  land  instead  of  the  money,  and,  as  to  the  remain- 
der interest  created  by  the  grant,  there  is  nu  reason  why  they 
should  not  take  this  land  instead  of  directing  a  sale  and  invest- 
ing in  other  land. 

The  judgment  below  must  be  reversed  that  settlement  may  be 
bad  before  the  division  is  ordered. 

Remanded  for  that  puipose. 


PADUCAH  LAND,  COAL  &  IRON  CO.  v.  HAYES. 
(Filed  November  28,  IfirS—Not  to  be  reported.) 

1.  The  president  of  a  oorporatlon  has  a  right  to  reoover  his  Balary,  al- 
thoagb  after  bis  eliotion  he  proinisfd  the  stockholders  great  success  for  the 
4»nterprise,  and  held  out  great  induceiDents  to  others  to  invibt  their  moDey 
in  its  stook,  and  the  venture  turned  oat  unsuccessfully. 
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2.  Same— Interest— Where  the  pretiident  of  atioh  Oorporatlon  volnikt^lljr 
left  his  salary  In  Its  treasury  instead  of  drawing  it,  because  of  the  pressin|r 
financial  needs  of  the  corporation,  he  will  not  be  allowed  interest  on  sntm 
salary  from  the  day  it  became  due,  but  only  from  the  time  he  demanded  ita> 
payment  and  payment  was  refused. 

8.  Corporations— Fraud  of  directors— The  directors  of  a. corporation,  who; 
bought  laud  for  llOO.OOO,  and  issued  In  payment  10,000  shares  of  the  corpora- 
tion's stock  at  910  per  share,  with  a  private  agreement  between  such  direc- 
tors and  the  vendee  of  the  land  that  4.500  of  the  shares  were  to  be  paid  over- 
to  a  trustee  by  the  vendor  for  the  benefit  of  the  directors  for  their  own  per- 
sonal use,  must  give  the  benefit  of  such  4,600  shares  to  the  diareholders  of 
the  corporation,  even  though  they  in  good  faith  believed  the  land  to  be 
worth  the  price  paid. 

4.  Same— And  a  president  of  such  corporation,  who  was  elected  after  such 
transaction  on  the  part  of  the  directors,  and  who  did  not  participate  in  it, 
will  be  charged  with  the  value  of  823  shares  of  such  stock,  which  were- 
given  him  by  the  directors  as  part  inducement  to  him  to  accept  the  presi- 
Senoy;  although  he  did  not  participate  in  the  fraudulent  transaction,  yet  it 
was  bis  duty,  as  soon  as  investigation  disclosed  to  him  the  history  of  the- 
issnal  of  such  stock,  to  turn  over  to  the  corporation  his  part  thereof.  He 
will  be  charged  only  with  the  value  of  such  stock  at  the  date  a  demand  waa 
made  on  him  for  its  return,  and  not  with  what  it  might  have  been  sold  for- 
at  a  different  time. 

W.  D.  Greer  and  J.  W.  Bloomfield  for  appellant. 

Tbos.  E.  Moss  and  Helm  &  Bruce  for  appellee. 

Appeal  from  MoCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  the  spring  of  1887  the  appellant  company  was  organiz^ft 
under  the  provisions  of  the  General  Statutes  of  Kentucky.  The^ 
purpose  of  the  concern  was  to  deal  in  mineral  lands,  notably  iron 
ore  lands,  on  the  Cumberland  and  Tennessee  rivers;  to  ?)uild 
blast  furnaces  and  sell  its  stock,  and  take  stock  in  other  enter- 
prises, etc.  Its  authorized  capital  stock  was  $8,000,000.  It  bad 
not,  however,  a  dollar  of  paid-up  capital. 

The  promoters  of  the  enterprise  consisted  of  a  dozen  or  more 
prominent  business  men  in  and  about  Paducah,  Ky.,  and  in  Ten- 
nessee. Of  these  Messrs.  Tharpe  and  three  others  were  the  own- 
ers of  some  5,000  acres  of  valuable  ore  lands  in  tne  desired  local- 
ity, which  they  estimated  to  be  worth  $100,000.  indeed  they 
asserted  that  if  capitalists  could  be  induced  to  locate  furnaces 
at  or  near  Paducah,  Ky.,  they  had  one  bank  so  inexhaustible  in 
its  supply  of  iron  that  it  alone  was  worth  $500,000.  The  com- 
pany eagerly  took  this  land  at  the  first-named  estimate. 

The  stock  was  then    put  on  the   market  and  sold   at  the  rate  of 

$10  per  share,  and  at  that  rate  was  taken  by  the  owners  of  this 
land.  It  develops,  however,  that  of  the  10,000  shai'es  thus 
coming  to  these  owners  4,500  of  them,  by  a  private  written  agree- 
ment, were  set  apart  to  one  Palmer  in  trust  for  these  owners— 
themselves  directors  in  the  company— and  a  number  of  other 
parties,  including  a  majority  of  the  directory  of  the  company. 

Such  was  the  fiituation  iii  August,  1887,  when  it  was  concluded 
that  the  one  thing  needful  to  make  the  enterprise  a  success  was 
to  obtain  a  president  other  than  one  of  tlieir  own  number,  whose 
high  ciiaraeter  and  business  qualification  would  make  the  stock 
•'jro, "  and  whose  name  would  draw  the  attention  of  capital  and 
induce  the  erection  of  furnaces,  etc. 
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The  appellee,  A  resident  of  Jefferson  county,  living  neaif  Louis- 
ville, was  selected  as  the  proper  man.  He  was  identified  with 
the  successful  development  of  the  iron  interests  of  Birmlnf^ham, 
Alabama,  and  had  associated  in  enterprises  there  with  Dr. 
Standiford,  Dr.  Caldwell  and-  others— men  of  worth.  He  was 
then  engaged  in  constructing  the  Elizabethtown  &  Hodtjonvijle 
railroad.  A  committee  of  the  incorporators,  including  the  at- 
torney for  the  company,  was  sent  to  induce  him  to  accept  the 
presidency  of  the  concern.  There  was  some  delay  in  getting  a 
favorable  answer,  owing  to  the  work  appellee  had  on  hand,  but 
he  Anally  agreed  to  accept  the  position  if  paid  an  annual  salary 
of  $5,000.  He  also  asked  that  he  be  given  a  block  of  stock  to 
place  him  on  an  equal  footing  with  tie  other  directors.  They 
agreed  to  this  salary  for  the  company,  and  after  a  consultation 
among  themselves  agreed  that  the  appellee  should  have  a  block 
of  stock  out  of  the  4,600  shares  held  by  Palmel.  The  appellee 
supposed  he  would  get  about  500  shares.  He  afterwards  got  32B 
shares.  The  appellee  at  once  repaired  to  Paducah,  was  elected 
president  of  the  company  and  entered  upon  the  duties  of  his 
office.  He  was  again  elected  president  in  the  January  following, 
and  drew  his  salary  regularly  until  the  spring  of  1888,  when  he 
voluntarily*  ceased  to  draw  it,  because  the  company  became 
short  of  funds  or  needed  ail  it  had  on  liand  to  meet  its  obliga- 
tions and  especially  its  subscription  to  the  Paducah  Iron  Com- 
pany, which  had  been  created  by  the  energy  of  the  appellee. 
He  severed  his  connection  with  the  company  in  January,  18K9, 
and  upon  the  refusal  of  the  fiompany  to  pay  him  the  balance  of 
his  salary — which  he  demanded  for  the  first  time  on  December 
31,  1889 — he  instituted  this  action  therefor. 

The  refusal  of  the  company  is  based,  first,  un  the  claim  that 
tiie  appellee,  In  order  to  induce  it  to  elect  him  president,  agreed 
to  sell  8,500  Kharefi  of  stock  at  $35,000,  or,  if  he  did  not,  that  he 
would  take  them  himself,  and  having  sold  only  an  inconsiderable 
number  of  shares,  owes  the  company  that  sum,  less  the  price  of 
the  few  shares  accounted  for. 

Second.  That  the  appellee  caused  the  company  to  buy  at  par 
1,000  shares  of  stock  in  the  Paducah  Iron  Companj^  and  then 
induced  the  appellant  company  to  sell  the  same  stock  at  80  cents 
per  share,  and  he  himself  having  thus  bought  10  shares,  made 
a  profit  of  $200  out  of  his  own  company,  for  which  he  should 
account. 

Third.  That  the  appellee  is  chargeable  with  the  323  shares  he 
received,  because  it  was  a  part  of  the  4,600  shares  issued  in  fraud 
of  the  rights  of  the  stockholders  and  without  a  consideration 
for  it;  that  appellee  had  notice  of  this  fraud  and  can  not  profit 
by  it. 

Fourth.  That  appellee  agreed  to  make  the  concern  a  success 
upon  being  elected  its  president,  whereas  he  wrecked  it;  that  his 
salary  was  exorbitant  and  his  services  worthless,  etc. 

With  respect  to  all  these  defenses,  save  the  third,  which  we 
will  notice  further  along,  we  are  of  opinion  that  they  are  not 
sustained  by  the  proof.  The  appellee  did  not  agree  to  pay  the 
company  $35,000  for  this  unsold  stock,  whether  he  sold  it  or  not. 
He  took  it  to  sell  as  other  directors  took  stock  to  sell,  and  is 
accountable  for  what  ho  sold  or  does  not  account  for,  and  is 
properly  <'harged  by  the  chancellor  with  tlie  50  shares  at  $500, 
which  he  let  Mulholland  have.  The  purchase  of  the  Paducah 
Iron  Company's  stock  was  in  fact  at  70  cents.  The  site  and  ore 
land  conveyed  that  company  was  a  bonus  to  induce  their  loca- 
tion near  the  lands  of  the  appellant. 

After  the  election  of  the  appellee  as  president  there  is  no 
doubt  that  he  promised  the  stockholders   great  success  and  held 
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out  great  induoements  before  those  supposed  to  have  money  to 
invest.  That  is  what  he  was  employed  to  do.  He  did  not  stake 
his  salary  on  the  fulfillment  of  these  prophecies. 

The  receipt  by  the  appellee  of  the  328  shares  of  the  4,600  is  of 
a  more  serious  character.  This  stock  was  issued  to  Tharpe  osten- 
sibly in  part  payment  for  the  ore'  lands  originally  put  into  the 
concern,  but  it  was  immediately,  and  in  pursuance  of  a  prior 
contract,  assigned  to  one  Palmer  to  hold  for  certain  parties  who 
in  the  main  composed  the  directory  of  the  company  making  the 
purchase  of  the  lands.  The  appearances  would  indicate  that  as 
directors  of  the  company  they  were  induced  to  make  the  pur- 
chase at  the  price  of  $100,000  by  reason  of  a  private  arrangement 
by  which  they  were  to  get  back  for  their  own  personal  benefit  a 
part  of  the  purchase  price  paid  out  by  the  company.  However 
firm  the  belief  of  these  directors  was  that  the  lands  were,  in 
fact,  worth  the  $100,000  paid  for  them,  and  it  is  by  reason  of  that 
belief  that  their  conduct  is  rendered  less  reprehensible,  yet  we 
think  that  good  faith  required  them  to  give  the  benefit  of  the 
transaction  to  the  stockholders  for  whom  they  must  be  held  to 
be  acting.  This  would  result  i  i  a  return  of  these  4,500  shares 
and  their  cancellation.  The  appellee,  however,  was  not  a  party 
to  this  arrangement,  and  was  innocent  of  any  wrong  in  the  pro- 
curement of  the  shares  obtained  by  him  under  his  contract  at 
Xiouisville. 

Nevertheless  after  he  became  president  of  the  company,  and  by 
reasonable  inquiry  could  have  ascertained  the  true  history  of 
their  issual,  he  should  have  surrendered  them  when  they  were 
demanded  of  him.  He  had  paid  nothing  for  them,  and  we  think 
the  Judgment  of  the  chancellor  is  right  in  adjudging  that  he  is 
liable  for  their  value  at  the  date  of  the  demand  for  their  return. 
He  is  not  liable  for  the  price  at  which  he  might  have  sold  them, 
as  his  was  not  a  wrongful  conversion,  and  he  is  not  an  innocent 
holder  for  value,  for  it  is  evident  they  constituted,  in  fact,  no 
part  of  his  salary.  But  <lie  chancellor  allowed  the  appellee  in- 
terest on  his  salary  from  January  1,  1889.  This  was  when  he 
quit  the  employment  of  the  company,  but  he  did  not  demand  or 
call  for  his  salary,  as  is  averred  in  his  petition,  until  December 
31,  1889.  He  voluntarily  loft  it  in  the  treasury  until  the  date 
named.  Its  payment  was  then,  for  the  first  time,  refused;  and  it 
seems  clear  that  he  is  entitled  to  interest  only  from  the  last- 
named  date. 

Wherefore,  the  judgment  is  reversed  on  the  original  appeal  and 
affirmed  on  the  cross  appeal  and  a  judgment  is  directed  to  be 
entered  in  accordance  with  this  opinion. 


BOYD  COUNTY,  <fec.  v.  ROSS. 
(Filed  December  2,  1893.) 

1.  It  is  essential  to  the  validity  of  a  sheriff's  bond,  as  collector  of  the 
county  levy,  that  the  county  court  shall  pass  upon  the  sufficiency  of  the 
sureties  and  accept  the  hnnd.  The  mere  fact  that  such  a  bond  has  been  exe- 
cuted by  a  sherin  and  his  sureties  and  delivered  to  the  county  clerk  and 
preserved  by  him  does  not  show  approval  or  acceptance  by  the  connty  court. 
Approval  and  acceptance  must  appear  from  the  orders  of  the  county  court 
entered  of  record. 

2.  Same— Kn  try  of  orders  nuoc  pro  tunc— A  county  court,  in  September, 
1889,  has  no  risht  to  enter,  nunu  pro  tunc,  an  order  reciting  that  on  Jan- 
uary 23,  1888,  an  order  was  made  by  such  county  court  approving  and  ac- 
cepting  a  certain  county  levy  bond  of  a  sheriff. 
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The  court  baa  power,  during  a  term,  to  alter  or  amend  any  order  entered 
faring  saoh  term  according  to  the  truth  of  the  case;  after  the  term  expires 
«uch  power  ceases  except  as  to  correction  of  clerical  misprision ;  and,  even 
<as  the  clerical  misprision,  there  can  be  no  correction  or  amendment  unless 
there  Is  something  in  the  record  to  correct  or  amend  by.  Where  there  is  no 
order  at  all,  such  order  can  not  subsequently  be  supplied  from  the  memory 
of  the  judge. 

8.  Same— Right  to  appeal— The  sureties  on  such  bond,  executed  in  Janu- 
ary, 1888,  have  a  right  to  appeal  from  an  order  entered  in  September,  1889, 
-nunc  pro  tunc,  reciting  that  the  bond  was  accepted  and  approved  in  Janu- 
ary, 1888. 

John  F.  Hager  and  W.  J.  Hendriok  for  appellants. 

Knott  &  Edelen  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court  le- 
^ersing  and  setting  aside  an  order  made  September  23,  1889,  by 
the  Boyd  County  Court,  directing  entered  of  record  nunc  pro 
-tunc  tfae  following,  alleged  to  have  been  made  and  directed  en- 
tered of  record  January  23,  1888,  as  an  order  of  said  county  court, 
viz.:  **L.  L.  Kibbe,  sheriff  of  Boyd  county,  this  day  appeared  in 
open  court,  and,  together  with  O.  W.  Boss  and  others  named, 
-who  are  approved  and  accepted  by  the  court,  entered  into,  signed, 
4icknowleaged  and  delivered  bond  to  the  Commonwealth  of  Ken- 
tucky, conditioned  according  to  law  fur  the  collection  of  the 
-county  levy  of  Boyd  county  for  the  year  1888,  which  bond  is 
accepted  and  approved  by  th«3  court." 

It  seems  to  be  conceded  no  order  of  court  approving  and  ao- 
-cepting  the  bond  of  Kibbe,  sheriff,  and  sureties,  was  entered  of 
xecord  during  term  of  the  Boyd  County  Court,  including  Jan- 
uary 23,  1888.  In  fact  it  appears  no  such  entry  was  made,  from 
the  following  recital  in  the  order  of  September  23,  1889:  **The  re- 
sponse of  G.  W.  Boss  and  others,  sureties  of  L.  L.  Kibbe,  to  rule 
a>varded  herein  at  April  term,  1889,  of  this  court,  having  been 
<3onsidered,  together  with  the  records  of  this  court,  includino:  the 
<3ounty  levy  bond  of  said  Kibbe  January  23,  1888,  the  court  finds 
and  adjudges,  from  the  recollection  and  memory  of  the  judge 
then  and  now  the  court  has  of  the  facts  connected  with  the  exe- 
cution, acknowledgment,  delivery  and  acceptance  of  said  bond, 
that  an  order  of  this  court  was,  on  said  January  23,  1888,  made 
and  directed  to  be  entered  accepting  and  approving  the  bond," 
•etc. 

It  is  no  less  the  right  and  duty  of  a  county  court;  under  the 
statute,  to  pass  upon  and  determine  as  to  sufficiency  of  sureties 
in  a  county  levy  than  in  a  revenue  bond.  And  it  is  essential  to 
the  validity  and  force  of  each  that  it  be  not  only  signed  and 
-delivered  bj*  sureties,  but  also  accepted  and  approved  by  the 
court.  (Commonwealth  v.  Williams,  14  Bush,  297;  Bracken 
-County  Commissioners  v.  Daum,  80  Ky.,  388;  Commonwealth  v. 
Yarbro«gh,  84  Ky.,  496.) 

It  thus  becomes  apparent  that  execution  of  the  bond,  though 
filed  and  kept  by  the  clerk,  affords  no  evidence  of  the  other 
essential  and  independent  fact  that  the  sureties  were  approved, 
and  the  bond  was  accepted  by  the  court;.  So  that  as  there  was 
not  at  the  time  entered  of  record  an  order  of  court  approvii.gand 
accepting  the  bond,  appellee's  sureties  can  be  m&d6  liable  for 
default  of  the  sheriff  only,  if  at  all,  in  virtue  of  the  order  of  Sep- 
tember 23,  1889.  And.  as  it  appears  an  action  had  been  brought 
on  the  bond  against  them  for  that  cause,  they  had  a  direct  in- 
terest   to  Insist   making   such  order   and   clear    right   of   appeal 
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therefrom  to  the  circuit  court.  The  only  question,  then,  for  u» 
to  consider  is  whether  the  county  court  had  authority  to  malse 
and  have  recorded  the  order  of  September  28,  1889. 

In  Commonwealth  v.  Doyle.  2  Bibb.,  248.  tbif>  court  used  tlie 
following  language:  *' During  the  term  the  court  has  power  to 
alter  or  amend  the  record  according  to  truth  of  the  case;  but 
after  the  term  expires  the  court  ceases  to  have  such  power, 
except  in  ca^es  of  clerical  misprision,  and  even  then  it  is  an  invio- 
lable rule  that  no  amendment  can  be  made  unless  there  is  some- 
thins  in  the  record  to  amend  by.  This  rule  is  necessary  to  pre- 
serve that  sanctity  and  verity  which,  in  contemplation  of  law. 
the  record  possesses,  for  if  the  record  could  be  altered  or 
amended  by  anything  but  itself,  it  would,  in  point  of  verity,  be 
inferior  to  that  by  which  it  is  amended." 

The  general  rule  thus  stated  has  been  repeatedly  and  uni- 
formly approved  and  applied  by  this  court,  and  it  has  been 
distinctly  held  more  than  once  that  the  mere  recollection  of  the 
Judge  of  a  court  of  what  took  place  at  a  former  term  is  not  fiuflB- 
cient  to  authorize  an  addition  to  or  amendment  of  the  record  in 
regard  to  any  order  or  judgment. 

In  Lynch  v.  Reynolds,  6  Bush,  547,  Is  this  expressive  and  em- 
phatic language:  *'The  proposition  is  to  supply  the  whole  by 
memory  of  the  judge  alone  of  what  took  place.  I'he  accuracy  of 
memory'  of  the  judge  as  to  what  he  states  can  not  be  questioned; 
but  can  omissions  and  failures  to  enter  orders  and  judgments  be 
thus  supplied  at  a  subsequent  term?  If  they  can  the  records  of 
courts  must  lose  their  verity  and  the  rights  of  citizens  depend  on 
varying  and  fading  memories  of  men.  The  law  forbids  such  a 
state  of  things.  This  question  we  regard  as  settled  in  Vandever 
V.  Griffith,  2  Met.,  425/' 

It  seems  to  us  there  could  be  no  better  illustration  than  is 
afforded  by  this  case  of  the  wisdom  of  adhering  to  that  rule. 
The  statute  in  force  when  the  alleged  bond  was  executed  re- 
quired each  county  judge  to  ascertain  and  determine  the  solvency 
and  sufficiency  of  county  levy  bonds,  and,  in  case  of  approval 
and  acceptance,  to  make  and  cause  an  order  showing  the  fact  to 
be  entered  of  record.  It  was,  besides,  his  duty  to  examine  the 
order  book  and  see  the  order  was  duly  entered.  But  as  result  of 
negligence  of  the  county  judge  of  Boyd  in  failing  to  have  the 
order  accepting  the  bond  entered  of  record,  if  it  ever  was  indeed 
accepted,  there  was  no  way  to  obtain  remedy  for  default  of 
Sheriff  Kibbe  against  his  sureties  without  such  an  order  as  was 
attempted  to  be  made  Reptember  28,  1889.  So  that  the  county 
judge  had  a  personal  interest  in  making  that  order  whereby  to- 
render  sureties  of  Kibbe  not  so  before  then  liable  and  release 
himself  from  possibb;  liability. 

In  our  opinion  the  rule  should  be  strictly  applied  in  this  case,, 
and  the  judg«ient  of    che  circuit  court  is,  therefore,  affirmed. 


PAYNE,  (fee.  v.  JOHNSON'S  EX'ORS,  &c. 

SAME  V.  SAME. 

(Filed  December?,  1893.) 

1.  Power  of  appointment— How  exercised— Where  one  is  invested  with  ao 
estate  for  life  in  land,  with  power  of  appointment  by  deed  or  will  as  to  the 
remainder,  the  jreneral  rule,  where  the  question  Is  as  to  whether  or  not  the 
power  was  executed,  is  that  an  intent  to  execute  the  power  must  oppear  Id 
express  terms  or  l)y  nece^isiry  implication;  otherwise  it  will  be  held  that 
the  donee  has  not  executed  it.  # 


9.  Same— Case— One  who  by  the  will  of  his  lootliBr  Trns  ^fren  a  life  estate. 
In  oertain  laod,  with  remainder  to  bis  children,  and  in  defanlt  of  children. 
llTing  at  his  death,  then,  with  power  of  appointment  by  deed   or  wi)),  to 
Knob  use  as  he  aaw  proper,  and,  in  default  of  appointment  by  him,  then  re- 
mainder to  bia  heirs  at  law»  executed  a  mortgage  conveying  all  his  right* 
title,  interest  and  claim  in  said  tract.    Held— Since  an  intention  to  exercise 
the  donee's  power  of  appointment  does  not  appear  in  the  mortgage,  it  must, 
be  held  to  embrace  only  the  grantor's  life  estate  in  the  land  described  in  it. 
'    3.  Same— Exercise  of  power  of  appointment  by  will— The  genera)  rule  as. 
to  the  exercise  of  powers  of  apppolntmeht  has  been  modified  in  this  State  by 
statute  as  to  deTisees  and  bequests  so  that  a  devise  or  bequest  extends  t<>. 
property,  as  to  which  the  testator  has  a  power  of  appointment,  to  which  it 
would  apply  if  such  estate  were  the  testator's  own  property,  unless  a  oon-. 
trary  intention  appeared  from  the  will. 

4.  Same— A  devise  by  a  testator  of  "what  little  property  I  have  after  pay- 
ment of  my  debts,"  and  of  "what  little  remains  from  the  wreck  of  my  prop- 
erty," passes  title  to  a  remainder  interest  in  land  as  to  which  the  testator > 
held  a  power  of  appointment,  since  such  terms  in  the  will  would  have  em- 
braced such  property  if  it  had  been  testator's  own  estate,  and  an  intention 
not  to  execute  the  power  by  such  will  does  not  appear  in  the  will. 

ft.  Same— Devise  to  creditors— Settlement  of  estate— Such  a  will  by  testator 
is  a  devise  of  the  land  as  to  which  he  held  a  power  of  appointment  to  his. 
creditors.  And,  while  all  of  the  creditors  were  not  necessary  parties  to  a 
suit  by  the  administrator  fur  a  settlement  of  testator's  estate,  they  were  en- 
titled to  be  heard,  and  some  of  th(im  should  have  been  made  parties  so  as  to 
represent  the  interest  of  all;  and  an  order  of  sale  entered  in  the  action  to. 
which  none  of  the  creditors  were  parties  shonld  be  set  aside. 

6.  A  devise  6f  land  to  one  for  life,  remainder  to  his  children,  and  in  de- 
fault of  children,  to  such  use  as  the  life  tenant  might  appoint,  by  dp(*d  or 
will,  and  in  default  of  appointment,  to  the  heirs  at  law  of  the  life  tenant, 
does  not  vest  a  fee  simple  in  the  life  tenant  on  the  ground  that  the  life  ten- 
ant also  has  power  of  disposition. 

7.  Same— One  who  loans  money  to  such  life  tenant  and  takes  a  mortgage 
on  his  interest  in  such  land  to  secure  the  loan  can  not  claim  a  lien  on  the 
remainder  interest  in  the  land  remaining  after  the  life  estate  of  the  mort- 
gagor, although  the  money  so  loaned  was  applied  to  the  payment  of  lien 
debts  against  such  land  created  by  the  testatrix. 

8.  One  who  loans  money  to  a  life  tenant  and  takes  a  mortgage  to  secure, 
same  must  take  notice  of  the  limitations  annexed  to  the  mortgagor's  title, 
by  the  will  under  which  he  claims. 

R.  W.  Woolley  and  Fairleigh  &  Straus  for  appellant. 
J.  D.  Hunt  and  Geo.  S.  Shanklin  for  appellees. 
Appeal  from  Fayette  Clrouit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

Mrs.  Sally  Howard  Woolley  died  in  the  county  of  Fayette, 
leaving  a  large  real  and  personal  estate  which  she  devised  to  her 
ohildren. 

The  present  litigation  originated  from  the  sixth  clause  of  her 
will,  that  reads  as  follows: 

•* Sixth.  It  is  my  will  that  my  executors  and  trustees,  after  the 
payment  of  my  debts  and  settlement  of  my  estate,  divide,  or 
cause  to  bo  divided,  all  the  rest  and  residue  of  my  estate,  real, 
persona]  or  mixed,  into  equal  portions  for  the  purpose  of  making 
just  and  equal  partition  among  my  children  and  their  descend^ 
ants;  and  after  such  division  shall  have  been  made,  I  direct  my 
executors  and  trustees  to  convey  to  each  one  of  my  children,  or 
their  descendants  entitled  thereto,  one-half  of  such  share  or  pur- 
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^art,  abflolutely  and  in  fee  «imp]e,  and  the  other  half  of  such 
^hare  shall  be  held  or  invested  jn  good  real  estate,  in  the  discre- 
tion of  my  trustees  and  executors,  for  the  use  and  benefit  of  my 
«aid  child  for  the  term  of  his  natural  life,  and  after  his  death  to 
the  use  and  for  the  benefit  of  his  children,  or  in  default  of  ehil- 
*dren  living  at  the  time  of  his  death,  to  such  uses  as  such  child 
'may  declare,  limit  or  appoint  by  deed  or  will;  and  in  default  of 
•such  appointment,  then  such  moiety  of  such  share  shall  pass  to 
-and  vest  in  the  heirs  of  such  child  absolutely  and  in  fee  simple. 
♦  «  •  It  is  my  will  that  this  provision  shall  only  apply  to  the 
shares  of  my  sons  and  not  to  the  shares  of  my  daughters,  which 
"are  hereinafter  specinlly  provided  for  by  me/' 

Under  this  clause  of  the  will  each  son  had  an  interest  in  fee 
simple  in  one-half  of  the  share  allotted  him  and  a  life  estate  in 
the  other  half^  with  remainder  to  bis  children,  and  in  default  uf 
children  living  at  the  son^s  death  the  latter,  the  son,  i»  given 
the  power  of  appointment,  by  deed  or  will,  to  such  uses  as  he 
tna^  see  proper;  and  in  default  of  such  appointment  then  the 
moiety  devised  to  the  son  for  life  shall  pass  to  his  heirs  in  fee 
simple. 

The  testatrix  was  the  owner  at  her  death  of  a  large  and  valua- 
ble tract  of  land  near  Lexington,  called  **  Ho  ward's  Grove.'' 

The  executors  of  the  will  had  the  real  estate  partitioned  between 
the  devisees,  and  Aaron  H.  Woolley,  one  of  her  sons,  obtained 
-as  his  share  in  the  Howard's  Grove  tract  1B6  acres  that  was  con- 
veyed to  him  by  the  executors  as  directed  by  the  will,  one-half  in 
fee  simple  and  one  moiety  for  life,  with  remainder  over,  with 
the  power  of  appointment,  etc. 

Before  any  partition  of  this  land  was  made  Aaron  H.  Woolley, 
the  6on,  made  an  absolute  conveyance  to  John  B.  Payne  of  *'all 
4iis  right,  title,  interest  and  claim'^  in  and  to  this  Howard  Grove 
tract  of  land,  and  also  his  interest  in  othnr  realty  located  in  and 
-out  of  the  State.  While  this  conveyance  to  John  B.  Payne  is 
absolute  on  its  face,  it  is  apparent  that  it  was  not  a  sale,  but  ex- 
ecuted to  Payne  to  enable  the  grantor  to  raise  money  to  pay  oflf 
hie  indebtedness,  and  by  a  writing  executed  by  John  B.  Payne, 
■at  the  date  of  the  deed  made  to  him  by  Woolley",  Payne  obligated 
himself,  after  he  was  repaid  any  moneys  he  migii't  advance  for 
Woollejs  to  convey  this  land  in  trust  to  Robert  and  Frank 
Woolley  to  hold  for  the  benefit  of  the  original  grantor,  in  the 
'same  manner  as  provided  liy  the  will  of  his  mother,  reserving 
to  the  grantor,  Aaron  H.  Woolley,  the  power  of  appointment  by 
deed  or  will. 

It  does  not  appear  that  Payne  paid  any  money  for  Woolley, 
und  the  former  after  this,  by  a  conveyance  of  record,  substituted 
B.  W.  Woolley  and  Frank  Woolley  as  trustees  for  Aaron  H.,  as 
provided  by  the  terms  of  obligation  executed  by  Payne  to  Aaion 
H.  Woolley  at  the  time  Woolley  executed  the  conveyance  to 
Payne, 

Prior  to  the  conveyance  l)y  Payne  to  these  trustees,  Payne  and 
A  H.  Woollej'  executed  a  mortgage  to  Zerilda  R.  Hearn  on  66 
■acres  of  this  share  of  the  Howard  Grove  tract,  allotted  to  A.  H. 
Wolley  in  the  partition,  to  secure  the  payment  of  $3,000,  and  in 
the  year  1876  the  trustees,  R.  W.  Woolley  and  Frank  Woolley,  in 
conjunction  with  Aaron  H.,  placed  another  mortgage  on  the  lat- 
ter's  share,  166  acres,  to  secure  a  debt  to  Madison  C  Johnson  of 
$1,700,  the  mortgage  i^urporting  to  convey  all  of  the  first  party's 
'*right,  title  and  interest  of  every  kind  in  the  above-described 
property."" 

The  conveyance  from  A.  H.  Woolley  to  Payne  was  executed  to 

the  latter  on  September  2,  1873,  and  reconveyed  to  R.  W.  Woolley 

^nd  Frank  Woolley,  as  trustees  of   A.  H.  Woolley,  on   March   23, 
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1H74,  and  in  each  oonveyance  the  limitations  and  eondition», 
placed  upon  the  share  devised  to  A.  H.  Woolley  are  reserved  to^ 
the  devisee,  and  particularly  by  the  writing  executed  t>y  John  B. 
Payne  to  A.  H.  Woolley  at  the  date  of  the  conveyance  by  Wool-, 
ley  to  Payne;  that  writing  of  the  same  date  of  the  deed  author^, 
ized  Payne  to  reoonvey  to  Bobt.  W.  Woolley  and  to  Frank  Woolley- 
this  land  in  trust,  which  was  done  by  the  deed  of  March  28,  1874. 

The  writing  further  provides  that   these  trustees   shall  convey 
the  property    in  such  manner  as  he  may  by  will  direct,  showinf; 
a  reservation  on  the  part  of  A.  H.  Woolley  of  the  right  to  exer^. 
else  this  power  given  him  by  the  will  of  his  mother. 

After  the  execution  of  these  several  conveyances,  including  the. 

mortgages   to  Mrs.  Hearn  and   to  M.  C.  Johnson,  A.  H.    Woolley 
died,  leaving  a   last  will,  by  which    he  devised   his  ebtate  to  his^ 
sister,  Mrs.  Payne,  Frank  Woolley  and  Vert  WooUev. 

The  will  was  admitted  to  probate  in  the  Fayette  County  Court^ 
its  contents  being  embraced  in  a  letter  written  to  his  sister,  Mrs. 
Payne:  **What  little  property  I  have,  after  the  payment  of  my 
debts,  I  desire  shall  be  equally  divided  between  Tlrank,  Vertneiv 
and  yourself.  I  make  no  formal  will,  but  the  above  is  the  way^ 
that  I  want  what  little  remains  from  the  wreck  of  my  property 
shall  go. 

(Signed^     -'A.  H.  WOOLLEY.'*- 

Madison  C.  Johnson    ac'iuired   by  purchase,  or   in    some  otheis 
manner,  the    note  for   $8,000  given    to  Mrs.   Hearn,  and  held   the 
note  executed  to  himself  for  $1,700.     He  having   died,  his  execu-. 
tors,  John  Allen  and  Henry  V.  Johnson,  instituted  this  action  to. 
enforce  the  mortgage  liens  for  the  two  debts,  and   the  chancellor- 
directed  the  sale  of  the  entire  1B6  acres  upon  the  ground  that  the 
power  of  appointment  had  been  exercised  by  the  original  convey-«u 
ance  of  the  land  from  A.  H.  Woolley  to  Payne,  and  the  principal 
que^stion  in  this  case  is,  was  the   moiety  in  which  A.  H.  WoDlIey 
had  only  a   life  estate  subject   to  the  payment  of   the  notes   sue^ 
on  by  reason  of  the  mortgages  executed  to  secure  them? 

It  is  plain  that  all  the  instruments  of  writing,  by  which  liena. 
were  created  on  this  entire  share  allotted  to  A.  H.  Woolley,  were, 
in  the  nature  of  mortgages,  and  no  attempt  was  at  any  time^ 
made  to  pass  the  absolute  fee;  but,  on  the  contrary,  the  inten- 
tion to  do  so  Is  neQ:atived  by  the  two  writings  that,  upon  their^ 
face,  create  only  an  equitable  right  on  the  part  of  the  two  cred- 
itor8  by  which  a  lien  is  created  to  pay  the  grantor^s  debts. 

This  lien  may  be  enforced,  but  only  to  the  extent  of   the  inter-, 
est  of  A.  H.  Woolley  in  the   land  devised    to  him  by  his  mother. 
This  he  purported  to  convey  not  only  by  the  mortgages   to  John- 
son and  Mrs.  Hearn,  but  by  the   original  conveyance   to  John  B^^ 
Payne,  passing    to  the    latter  '*all    his   right,  title,  interest  and 
claim  in  and  to  the  estate  known  as  the  Howard  Grove   estate.'* 

What  righc  or  title  did  he  then  have  may  be  the  proper  subject 
of  inquiry,  and  what  title  was  intended  to  be  passed  by  the  con^. 
veyance  to  John  B.  Payne. 

The  will  of  Mrs.  Woolley  had  then  been  adn>.itted  to  probate*, 
and  under  its  provisions  her  son,  Aaron  H.  Woolley,  had  a  fee  in 
one  moiety  of  his  share,  and  a  life  estate,  by  express  terms,  in,, 
the  other.  The  parties  were  attempting  to  convey  only  what^ 
title  the  grantor,  Aaron  H.  Woolley,  had,  and  instead  of  exercis-. 
ing  the  power  of  appointment  given  him  by  the  will,  he  was  re^ 
serving  it  by  the  writing  executed  to  him  by  Payne  at  the  samo^ 
time  this  absolute  deed,  intended  only  as  a  mortgage,  was  exe^ 
cuted. 
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It  may  be  argued  that  the  creditor,  Mrg.  Hearn,  had  no  notice 
x>f  the  writing  given  by  Payne  to  Woolley,  ehowing  that  the  deed 
t9  Payne  was  only  to  secure  him  in  his  liabiiity  for  Woolley,  and 
seeing  the  deed  to  Payne  of  record,  had  the  right  to  assume  that 
it  passed  the  absolute  fee. 

The  right,  title  and  interest  of  the  grantor  was  intended  to  be 
conveyed,  and  the  creditor,  parting  with  his  money,  could  easily 
have  ascertained,  by  an  eicamination  of  the  will  of  Mrs.  Woolley, 
the  nature  and  extent  of  her  son's  interest. 

There  was   no  attempt    by  any  language    used   in   the  deed   to 

Payne  that  would  indicate  the  exercise  of  the  power  of  appoint- 

4nent  or  an  intention  to  do  so,  but  only  a  purpose  to  pass  all  the 
title  the  grantor  had  in  the  land,  and  nothing  more. 

The  execution  of  the  power  must  be  in  express  terms  or  by 
necessary  implication,  and  following  the  well-settled  rule  on  the 
subject  it  can  not  be  said  that  the  writing  or  conveyance  to 
Payne  was  an  execution  of  the  power. 

In  Funk  v.  Eggleston,  92  111.,  615,  it  is  said:  **The  intention 
to  execute  the  power  must  be  apparent  and  clear,  so  that  the 
transaction  shall  not  be  fairly  susceptible  of  any  other  interpre- 
tation", for  if  it  be  doubtful  under  all  the  circumstances,  that 
doubt  will  prevent  it  from  being  deemed  an  execution  of  the 
power;  but  it  is  not  necessary  that  the  intention  to  execute  the 
power  should  appear  by  express  terms  or  recitals  in  the  instru- 
ment. It  is  enough  that  it  shall  appear  by  words,  acts  or  deeds 
demonstrating  the  intention."     (Blaggs  v.  Miles.  1  Story,  426.) 

Recognizing  this  doctrine,  it  can  not  be  maintained  that  the 
Incumbrances  placed  upon  the  property  by  the  donee  of  the 
power  was  an  appointment,  or  intended  as  such. 

Now  was  A.  H.  Woolley  invested  with  a  fee  by  reason  of  the 
general  power  given  him  to  dispone  of  that  part  of  the  devise  in 
which,  by  express  terms,  he  held  an  estate  for  life? 

Chancelhir  Kent  says  that  a  devise  of  an  estate  generally  or 
indefinitely,  with  the  power  of  disposition,  passes  the  fee;  but 
that  is  qualified  by  saying  ** unless  the  testator  gives  to  the  first 
taker  an  estate  for  life  only,  and  annexes  to  it  the  power  cf  dis- 
position. In  such  a  case  the  express  limitation  for  life  will  con- 
trol the  operation  of  the  power,  and  prevent  it  from  enlarging 
the  estate  into  a  fee."  (Kent's  Com.,  volume  4,  page  320;  Mc- 
iJullough's  Adm'r  v.  Anderson,  90  Ky.,  12fi.) 

The  power  of  disposition  exists  in  this  case  because  the  donee 
'Of  the  power  has  only  a  life  estate  and  must  exercise  the  power 
of  appointment,  else  the  estate  passes  as  directed  by  the  will  of 
Mrs.  Woolley. 

We  have  referred  to  the  rule  by  which  courts  are  to  be  gov- 
erned in  determining  whether  or  not  a  p')wcrof  appointment  has 
been  exercised,  but  that  rule,  with  reference  tu  a  general  devise 
or  bequest,  has  been  changed  by  our  statutes  as  to  wills.  It 
provides:  *'A  devise  or  bequest  shall  extend  to  any  real  or  per- 
sonal estate  over  which  the  testator  has  the  discretionary  power 
of  appointment,  and  to  which  it  would  apply  if  the  estate  was 
his  own  property  and  shall  operate  as  an  execution  of  the  power, 
unless  a  contrary  ijitention  shall  appear  by  the  will.'*  (General 
Statutes,  chapter  118,  section  22.) 

This  provision  is  taken  from  the  English  statute  of  wills,  and. 
-as  Judge  Story  says  in  a  note  to  Blaggs  v.  Miles,  has  dispensed 
with  "the  refined  and  subtle  distinctness  in  relation  to  the  exist- 
ence of  powers.'' 

The  will  of  the  testator,  A.  H.  Woolley,  is  set  forth  in  the  peti- 
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tion  to  subjeot  this  property,  as  well  as  the  other  writipgs  refer- 
red to,  and  the  question  arises,  was  this  will  in  execution  of  the 
piower?  It  is  contended  it  is  not,  because  it  shows  upon  its  face 
t^at  such  was  not  the  intention  of  the  testator,  for  the  reason  he 
only  disposes  of  his  estate.  '*What  little  property  I  have,  after 
the  payment  of  my  debts,  I  desire,  etc.  1  make  no  formed  will, 
but  the  ahove  is  the  wa^'  I  want  what  little  remains  from  the 
wreck  of  my  property  shall  go.'' 

The  right  to  dispose  of  this  life  estate  by  will,  so  as  to  pass 
the  fee,  is  unquestioned;  and  if  this  had  been  the  testator's  own 
«state  it  would  certainly  pass  under  this  provision  of  his  will. 
He  could  dispose  of  it  as  he  pleases,  and  was,  when  executing 
the  power,  passing  to  his  devisees  a  perfect  title. 

What  he  regarded  as  his  estate  was  that  doubtless  over  which 
h«  had  complete  control,  and  having  mortgaged  the  estate  in 
which  he  held  the  fee,  he  knew  full  well  that  there  could  be  but 
little  left  of  his  estate.  The  devise  by  the  torms  of  the  statute 
of  what  little  he  had  carried  with  it  the  real  estate  over  which 
he  had  the  discretionary  power  of  appointment,  and  the  fact  of 
his  devising  what  little  property  he  had  does  not  negative  the 
Idea  of  his  intention  to  pass  by  his  will  this  life  estate;  and  if  it 
J)ad  been  his  own  property,  in  the  language  of  the  statute,  it 
would  have  passed  by  its  provisions. 

It  is  said  that  the  will  confines  the  devise  to  the  property  of 
the  testator.  If  so,  then  by  the  statute  the  title  to  this  life 
estate  passes;  for  if  not,  a  general  devise  of  what  the  testator 
owns  must  be  held  not  to  pass  that  over  which  he  had  this  dis- 
cretionary power  of  appointment. 

It  is  argued  tliat  a  power  of  this  sort  is  not  property,  and  while 
this  may  be  so,  by  this  statute  it  passes  as  property  from  the 
donee  of  the  power  to  his  devisee  under  a  devise  of  all  the  testa- 
tor owns. 

It  was  not  originally  liable  for  the  debts  of  the  douee  of  the 
power,  but  he  can  make  it  so;  and  having  borrowed  this  money 
for  his  own  purposes,  we  can  not  well  see  why  he  might  not 
have  intended  to  charge  this  estate  with  the  payment  of  ills 
debts.  The  will  bein^  in  execution  of  the  power,  it  is  then  evi- 
dent that  these  appellees  held  no  lien  on  that  part  of  the  share 
of  Aaron  H.  Woolley  in  which  he  held  a  life  estate. 

The  testator  makes  it  liable  for  the  payment  of  his  debts,  and 
hence  is  in  fact  a  devise  to  creditors,  who  are  entitled,  in  so  far 
as  this  record  shows,  to  receive  the  proceeds  of  sale  in  propor- 
tion to  their  respective  claims. 

It  is  argued  that  some  of  the  borrowed  money  was  applied  to 
the  extinguishment  of  liens  on  this  land,  created  by  the  original 
testatrix,  and  the  creditor  siiould,  therefore,  be  subtsituted  to 
the  rights  of  the  lien  holder.  This  can  not  be  done.  The  cred- 
itor took  indemnity  by  way  of  mortgage,  and  obtained  all  he 
bargained  for  in  that  way;  and,  therefore,  has  no  priority  over 
other  creditors  in  the  one-half  of  this  land. 

While  all  creditors  are  not  necessary  parties  to  an  action  by  an 
administrator  for  the  settlement  of  an  estate,  still  they  are  enti- 
tled to  be  heard,  and  in  a  case  like  this,  with  no  one  representing 
them  and  their  debts  a  charge  upon  the  realty,  they  or  some  of 
them,  were  necessary  parties  to  the  action  enforcing  this  lien. 

A  judgment  has  been  rendered  affecting  those  who  have  pri- 
ority in  the  distribution  of  assets  arising  from  the  sale  of  this 
land,  and  they  should  have  been  heard. 

The  judgment  is  reversed,  with  directions  to  set  aside  the  sale 
and  for  proceedings  consistent  with  this  opinion. 
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Judge  Pryor  delivered  the  following  response  and  modiflcation 
of  opinion: 

Counsel  in    his  petition  for  a  rehearing   calls   the  attention  of 
the  court  to  that  part  of    the  opinion   in  which    it  is   stated   "it 
was  not  insisted  by  counsel  that  the  mortgage  to  M.  C.  Johnson, 
etc.,  was  an  exercise  of  the  power  of  disposition  by  A.  H.  Wool* 
ley/'  and  says  the  point  was  directly  made  by  him,  etc. 

This  criticism  of   the  opinion  is   just,  as   it  is    plain  from   the 

brief  of  the  counsel  that   such  was  his  contention,  and   the  court 

has,  therefore,  stricken  from  the  opinion  so  much  of  it  as  alluded 
to  the  concession  of  counsel  on  that  subject.  As  to  the  revivor 
against  or  in  the  name  of  the  widow  and  children  of  Frank 
Woulley,  or  his  pprsonal  representative,  we  have  to  say,  jn  view 
of  the  character  of  the  litigation,  the  opinion  must  affect  all  In- 
terested, and  when  the  case  returns  the  revivor  should  be  allowed, 
and  the  opinion  is  modified  to  that  extent. 

In  this  action  the  only  question  was,  were  the  mortgages  or 
other  writing  executed  by  A.  H.  Woolley  in  execution  of  the 
power  conferred  by  the  will  of  his  mother? 

This  is  not  an  action  for  a  settlement  in  the  nature  of  a  cred- 
itor's bill,  but  one  ignoring  the  rights  of  creditors,  who  were- 
entitled  to  participate  in  the  distribution  of  A.  H.  Woolley*s> 
estate,  and  a  sale  of  the  remainder  interest,  so  far  as  one-half 
of  A.  H.  Woolley's  interest  is  concerned  under  a  writing  that 
passed  no  title,  and  was  not,  until  the  power  was  executed,  sub- 
ject to  the  debts  of  A.  H.  Woolley.  The  mortgages  were  passing 
an  equitable  interest  that  at  the  time  belonged  to  others  than 
the  grantor.  B.  W.  Woolley,  as  appears  from  the  record,  is  a. 
creditor,  and  entitled  to  be  heard  as  to  the  merits  of  his  claim, 
and  under  such  circumstances  we  adhere  to  the  opinion  that  the- 
sale  should  be  set  aside. 

The  opinion  is  asked  to  be  reopened  as  to  whether  or  not  the 
will  of  A.  H.  Woolley  was  an  exercise  of  tlie  power  siven  him 
by  the  will  of  his  mother.  That  question  was  presented  and  dis- 
cussed in  the  brief  of  tlie  appellants,  and  was  made  neuessary  as. 
a  guide  for  the  chancellor  in  the  court  below. 

The  devisees  of  A.  H.  Woolley  were  before  the  court,  and  we 
are  not  inclined  to  modify  the  opinion  in  that  regard. 

The  petition  for  a  rehearing  and  modification  are  each  and 
all  overruled,  except  to  the  extent  indicated. 


CITY  OF  COVINGTON  v.  MENZIES. 
(Filed  December  7,  1898— Not  to  be  reported.) 

GoDstitutional  law— The  act  of  1871,  authorizlDg  the  city  councils  of  Got- 
iDgtoD  and  Newport  to  pay  a  judge  of  a  chaDoery  court  created  by  the  act 
''■uoh  aDDual  ootupensatloo  Id  addition  to  that  paid  by  the  State  as  snch 
ooanolls  may  deem  just  and  proper,"  la  not  unconstitntlonal  or  mandatory 
on  the  councils;  and  an  ordinance  of  Covington  allowing  a  chancellor  a- 
certain  additional  annual  compensation  la  not  void  because  without  con- 
•idemtion. 

W.  A.  Byrne  for  appellant. 

Wm.  Holt  for  appellee. 

Appeal  from  Kenton  Circuit  Court.  ;; , .   ^,  ^     _^ 
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OpiDion  of  the  court  by  Judge  Pryor. 

In  the  year  1871,  the  legislature  created  a  chancery  court  for 
the  counties  of  Kenton,  Garopbell,  Bracken  and  Pendleton. 

The  salary  of  the  chancellor  was  fixed  at  that  paid  the  circuit 
Judges  of  the  State.  By  section  19  of  the  act  "the  city  councils 
of  the  cities  of  Covington  and  Newport  were  authorized  and  em- 
powered to  allow  and  pay  the  chancellor  such  annual  compensa- 
tion in  addition  to  that  paid  by  the  State  as  such  councils  may 
deem  just  and  proper,  but  such  additional  compensation  shall  not 

be  diminished  during  the  term  for  which  any  chancellor  shall 
have  been  elected.^*  The  act  required  the  chancellor  to  bold 
courts  at  several  places  in  each  of  the  counties  of  Kenton  and 
Campbell,  viz.,  at  the  county  seat  of  Kenton,  Independence,  and 
at  Covington;  at  the  county  seat  of  Campbell,  Alexandria,  and 
at  Newport. 

The  city  council  of  Covington,  in  the  month  of  June,  1888,  by 
an  ordinance,  agreed  to  pay  the  sum  of  $500  per  year  from  the  let 
of  July  of  that  year,  and  further  provided  that  it  should  continue 
so  long  as  the  chancery  court  is  lield  in  Covington. 

This  salary  was  paid  up  to  January,  1891,  but  from  that  time 
and  for  the  years  1891  and  1892  no  salary  has  been  paid,  and  this 
action  was  instituted  by  Chancellor  Menzies  to  compel  payment. 

The  ordinance  has  never  been  repealed  or  notice  given  by  the 
council  of  its  purpose  to  refuse  payment.  The  chancellor  has 
discharged  the  duties  of  his  office  faithfully  and  well,  and  is  now 
met  with  the  defense  that  the  appropriation  was  made  without 
any  consideration,  and  further  that  the  act  of  the  legislature 
compelling  the  city  to  make  the  allowance  was  in  violation  of 
the  Constitution  in  force  when  the  act  was  passed. 

We  perceive  nothing  in  the  act  mandatory  in  its  character.  It 
is  left  entirely  to  the  di:3crGtioti  of  the  city  council  as  to  whether 
any  additional  salary  should  be  given,  and  in  the  exercise  of  this 
discretion  the  council  of  its  own  volition  made  the  allowance,  or 
added  $500  to  the  salary  of  the  chancellor.  Courts  had  to  be  held 
in  two  several  places  in  the  county  for  the  convenience  of  "its 
people — one  ac  Covington  and  tlie  other  at  the  county  seat — and 
the  legislature,  in  creating  the  office,  saw  proper  to  place  any 
additional  burden  (other  than  the  regular  salary  allowed  circuit 
judges)  on  those  most  interested  in  a  tribunal  organized  for  the 
rapid  dispatch  of  litigation  and  so  absolutely  necessary  to  the  in- 
terests of  the  city  located  within  the  district.  Such  considera- 
tions induced  this  legislation  and  was  sufficient  to  authorize  the 
legislature  to  invest  the  city  with  the  power  to  pay  a  fair  com- 
pensation to  the  able  chancellor  whose  arduous  labor  justly  en- 
titles him  to  this  small  pittance  allowed  by  the  council. 

Judgment  affirmed. 


HOLTON  A  CO.  v.  ALLEY,  Ac. 
(Filed  December  9,  1893— Not  to  be  reported.) 

1.  Pleadings— Pendency  of  another  action  on  some  cause— In  an  action  by 
an  assignee  on  a  note,  an  answer  of  the  maker  alleging  the  pendency  of 
anotht-r  action  on  said  note,  which  is  not  replied  to,  presents  a  bar  to  any 
recovery. 

vol.   15 — 3i 
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d.  Same— Mere  possessloo  of  a  note  by  oneclaimiDgitby  asslffDmeDt  is  not 
evidenoe  of  ownership  where  the  maker  has  filed  a  verified  pl<>a  denying  the 
Alleged  assignment  and  ownership. 

8.  Record  of  mortgage  destroyed  by  fire— Innocent  purchaser— Where  the 
records  of  a  county  oleris's  office,  in  which  an  alleged  mortgage  was  recorded, 
have  been  destroyed  by  fire,  it  is  the  duty  of  the  mortgagee  to  take  steps  to 
have  the  lost  record  supplied  as  provided  by  statute,  and  when  the  mort- 
fgagee  allows  five  years  to  elapse  after  such  fire  and  then  institutes  suit  on 
the  mortgage  without  having  supplied  the  lost;  record,  one  who  has  in  thn 
meantime,  without  notice  of  the  alleged  mortgage  and  for  value,  bought  th» 
land  covered  by  the  mortgage  will  be  protected  as  jin  innocent  purchaser 
for  value  and  without  notice.  The  moitgage  will  be  treated  as  an  un- 
recorded one. 

William  J.  Hendrick,  Raid  Rogers  and  B.  D.  Lacey  for  appel- 
lants. 

Wood  <fe  Day  and  T.  L.  Edelen  for  appellees. 

Appeal  from  Rowan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellants,  claiming  to  own,  by  assignment  from  one  Geo. 
V.  Morris,  a  note  for  $3()0,  executed  by  Nannie  and  Cyrus  Alley 
in  May,  1875,  and  alleged  to  be  secured  by  a  mortgage  on  a  tract 
of  land  in  Rowan  county,  instituted  this  action  in  April,  1885, 
seeking  a  pergonal  judgment  against  the  obligors  ami  a  fore- 
closure of  the  alleged  mortgage. 

Alley  and  wife  answered,  denying,  first,  the  alleged  assign- 
ment to  the  appellants;  second,  the  existence  of  any  such  mort- 
gage; and  pleading,  third,  full  payment  of  the  note  to  Morris, 
the  payee;  and,  fourth,  the  pendency  of  another  suit,  on  the 
same  note,  between    the  same   parties,  the  papers  of  which   had 

been  burned  in  1880. 

The  appellants  replied,  d»?nyingthe  alleged  payment,  but  failed 
to  reply  to  the  plea  of  the  pendency  of  another  action.  Tlie  ap- 
pellees*, Day  &  Trupt,  were  made  defendants  to  the  suit,  and 
answered,  allcj>ing  that  they  had  bought  and  paid  for  certain  por- 
tions of  tiie  land  alleged  to  be  under  mortgage  in  about  1885,  be- 
fore the  suit  was  instituted,  and  had  no  notice  of  any  mortgage. 

Upon  hearing  the  chancellor  refused  any  relief  on  the  mort- 
gage, but  gave  a  personal  judgment  against  Cyrus  Alley.  It 
seems  to  us,  first,  that  the  pendencj'  of  the  former  action  Was  a 
bar  to  any  recovery  even  against  Allej',  though  he  prays  no  cross 
appeal.  The  lost  record  should  have  been  supplied  as  provided 
for  by  the  statute  (chapter  72,  section  4,  General  Statutes).  Sec- 
ond, there  is  no  proof  as  to  the  assignment  of  the  note,  and  the 
verified  plea  of  the  Alleys  of  non  est  factum,  with  reference 
thereto,  is  conclusive  against  the  appellants,  especially  in  view 
of  the  plea  of  payment  to  the  as.signor. 

Mere  possos.sion  of  tlie  note  is  not  evidenced  of  ownership 
against  a  verified  plea.  fCrosthwart  v.  Misener,  13  Bush,  543; 
General  Statutes,  cliapter  22,  section  4.) 

Third.  Conceding  that  there  was  a  mortgage  on  tins  land  in  1875, 
and  as  to  whether  or  not  there  w^as  the  proof  is  conflicting,  it 
seems  to  us  the  negligence  of  the  mortgagee,  in  failing  to  restore 
it  in  the  easj'  way  provided  by  the  statute,  was  such  as  to  pre- 
vent a  court  from  disturbing  an  innocent  purchaser. 

Some  five  years  elapsed  between  the  burning  of  the  courthouse 
and  the  records  of  the  institution  of  this  action.  It  is  a  case  for 
tjje  application  of   the  rule    that  where   a  loss   must  fall    on    one 
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of  two  iuDOoent  parties,  it  will  be  put  on  him  whose  negligence 
lias  made  the  loss  possible.    As  to  these  purchasers  the  alleged 
mortgage  must  be  treated  as  an  unrecorded  one. 
Judgment  affirmed. 


YOUNG'S  GD'N,  &c  v.  SADLER,  Ac. 
(Filed  December  5,  1898— Not  to  be  reported.) 

1.  Power  of  court  over  orders— Settlement  of  decedent's  estate— Where  a 
oourt,  after  conflrinlng  Its  commissioner's  report  flzinff  the  respeotlye 
amounts  to  be  charged  to  each  of  several  children  as  advancements  in  the 
/settlement  of  their  father's  estate,  discovers  that  by  an  overstfiht  large  sums 
have  not  been  charged  to  certain  children  as  advancements,  at  a  subsequent 
term  the  court  has  the  power  and  should  enter  an  order  charging  such  chil- 
-dren  with  such  overlooked  Items  so  as  to  secure  an  equitable  settlement 
4ind  distribution  of  the  estate. 

8.  Same-^ Advancements— Value  to  be  charged  for  land— In  this  case  the 
testator,  in  his  lifetime,  assigned  certain  land  to  one  of  his  children  and 
-charged  it  to  her  at  |5,840;  subsequently  be  took  t)ack  said  land,  and  finally, 
by  a  codicil,  gave  an  estate  embracing  much  of  the  same  land  to  his  grand- 
ohildren  without  fixing  any  value  on  Fame.  Held  — Under  all  the  facts  of 
the  case  such  land  must  not  be  charged  to  the  grandchildren  as  worth  16,840, 
It  appearing  that  in  fact  it  is  worth  much  less. 

W.  P.  Sandidge  and  Wm.  H.  Holt  for  appellants. 

Forgy  &  Petrie  and  Edward  W.  Hines  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Jonathan  R.  Bailey,  a  citizen  of  Logan  county,  Ky.,  made  his 
will  in  February,  1887,  added  a  codicil  thereto  in  April,  1888,  an- 
other in  March,  1889,  and  died  in  Septerabei,  1890. 

The  executor  named  in  the  will  not  qualifying,  at  the  instance 
of  the  parties  interested  the  Fidelity  Trust  &  Safety  Vault  Com- 
pany qualified  as  administrator  with  the  will  annexed,  and 
brought  an  action,  out  of  which  this  appeal  grows,  for  the  con- 
struction of  the  will  and  for  specific  directions  as  to  the  admin- 
istration of  the  estate. 

The  chancellor,  at   the   January  term,  1891,  of   his  court,  after 

•a  reference  of  the  case  to  the  master  commissioner  for  that  pur- 
pose, rendered  a  judgment,  among  otlier  things,  fixing  the  re- 
spective amounts  to  be  charged  to  each  of  the  children  and 
grandchildren  of  the  testator  as  advancements  made  to  them  in 
his  lifetime,  and  directing  a  distribution  among  them  accord- 
ingly. 

Some  months  after  the  expiration  of  the  term  it  was  discovered 
that  a  tract  of  some  334  acres  of  land,  devised  in  the  last  codicil 
to  the  grandchildren,  and  for  which  tliey  were  to  account  in  the 
final  settlement  of  the  estate,  had  not  been  taken  into  the  account 
or  charged  to  them. 

It  was  confessedly  an  oversight.  Tla«  parties  against  whom 
the  error  was  committed,  Mrs.  Sadler  and  Mrs.  Browder,  daugh- 
ters of  the  testator,  filed  their  answers  and  cross  petitions  in  the 
action,  and  sought  to  have  the  judgment  vacated  or  modified  and 
the  error  corrected. 
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They  alleged  that  they  had  employed  no  counsel  because  tbey 
relied  on  the  court  and  on  the  plaintiffs'  attorney  to  see  that 
their  interests  were  protected. 

The  guardian  of  the  grandchildren  resisted  this  upon  the 
ground  that  the  sons-in-law,  Sadler  and  Browder,  had  notice  of 
the  action  of  the  commissioner  and  of  the  judgment  confirming- 
it,  and  had  in  fact  been  largely  instrumental  in  getting  up  the 
report  as  the  basis  for  the  judgment. 

The  chancellor  adjudged  that  there  was  nothing  in  the  former 
proceeding  or  judgment  depriving  the  court  of  its  power  or  re- 
leasing it  from  its  duty  to  make  such  orders  as  appeared  neces- 
sary to  a  fair  and  equitable  settlement  and  distribution  of  tbe- 
estate  of  the  testator  among  his  devisees,  and  rendered  a  judg- 
ment charging  these  grandchildren  with  these  lands.  In  thus- 
modifying  the  original  judgment  it  is  insisted  the  court  exceeded 
its  power  and  committed  an  error  to  the  prejudice  of  the  appel- 
lants, the  grandchildren.    We  think  differently,  however. 

While  we  can  not  say  that  there  was  any  *•  misconduct"  or 
fraud  practiced  by  the  parties  who  obtained  the  advantage,  of 
any  '^accident  or  surprise"  or  "unavoidable  casualty  or  misfor- 
tune" which  entitled  the  applicants  to  a  new  trial  or  a  vacation 
of  the  former  judgment.  Indeed  we  may  say  there  were  none  of 
these  things;  certainly  no  semblance  of  fraud  or  misleading  con- 
duct, nevertheless  the  chancellor  still  had  full  control  of  the  case 
and  the  distribution  of  the  assets;  and,  manifestly,  upon  the 
suggestion  even  of  so  palpable  an  error,  his  duty  was  to  render 
a  further  judgment  charging  the  favored  devisees  with  the  omit- 
ted items. 

In  fixing  the  amount  of  these  omitted  charges,  however,  it 
seems  clear  to  us  that  the  chancellor  commrtted  a  serious  erorr, 
and  this  brings  us  to  a  consideration  of  the  real  question  in- 
volved on  this  appeal. 

The  testator  left  as  his  only  heirs  at  law  two  daughters,  Bettie 
B.  Sadler  and  Florence  Browder;  also  two  grandsons,  John  B. 
and  Geo.  T.  Young,  infant  children  of  Emma  Young,  a  deceased 
daughter,  and  a  granddaughter,  Anna  Bailey,  infant  child  of 
Daniel  Bailey,  a  deceased  sun.    His  widow  also  survived  him. 

He  owned  some  666  acres  of  land,  exclusive  of  the  mansion 
house  and  grounds,  and  in  about  1874  had  parceled  it  out  into 
four  equal  parts,  quantity  and  quality  considered,  and  had  given 
to  his  children,  then  all  alive,  one  part  each.  No  deeds,  how- 
ever, had  been  made  to  them. 

The  location  of  the  tracts  thus  set  apart  is  shown  by  the  ac- 
companying map: 
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The  lands  were  taken  possession  of  and  used  by  the  children^ 
The  testator,  in  a  book  kept  for  the  purpose  of  noting  advanoe^ 
ments  to  his  children,  charged  these  tracts  to  them  respectively 
at  the  sum  of  $5,840. 

Mrs.  Browden  after  using  her  portion  some  eight  years,  re- 
quested her  father  to  take  it  back  and  invest  its  value  in  other 
lands,  which  he  did.  In  the  meantime  his  daughter,  Emma^ 
Young,  and  his  son  Daniel  had  died.  This  was  the  situation  in 
February,  18H7,  when  he  made  his  will.  After  providing  out  of 
the  interest  on  certain  U.  S.  bonds  for  the  maintenanoe  of  his. 
unfortunate  wife,  then  a  lunatic,  he  devised  his  whole  estate  \Jk 
equal  parts  to  his  children  and  grandchildren.  To  Beltie  B. 
Sadler  and  Florence  Browder,  one-fourth  each;  to  Geo,  T.  and 
Jonathan  R.  Young,  one-fourth,  and  to  Anna  Bailey  one-fourth, 
the  real  estate,  however,  to  be  held  for  the  life  only  of  the  fliatr. 
taker,  etc. 

He  then  provides  thus:  ^'As  I  have  already,  in  pursuance  of  the- 
purpose  of  this  will,  parceled*  onfmy  land  amongst  my  children 
and  grandchildren  named  above^  I  desire  the  iTivision  I  have- 
made  shall  stand,  so  far  as  the  land  is  concerned,  giving  Bettie- 
B.  Sadler  174  acres;  Emn)a  B.  Young^s  children  1H8  acres;  Anna 
Bailey,  Daniel's  only  surviving  child,  164  acres.  ♦  •  *  The- 
money  value  of  the  lands  first  allotted  to  Florence  ha^  been 
invested  by  me  in  other  lands  at  the  request  of  my  daughter*. 
*  *  •  The  lands  first  allotted  to  Florence  have  been  sold  by 
mo,  one-half  to  Geo.  T.  Sadler  and  one-half  to  Daniel  Bailey,  to 
each  one-half  of  160  acres,  to  each  80  acres,  at  $2,920.  Each  oiie 
was  to  pay  me  4  per  cent,  on  this  amount  until  paid.     If  Sadler's 

fiart  is  not  already  paid  for  at  my  death  he  shall  have  the  priv- 
lege  of  still  paying  for  it,  and  shall  have  further  reasonable  time 
to  do  80  by  paying  6  per  cent,  interest.  •  •  «  If  not  paid  for 
in  three  years  after  my  death,  I  desire  Betty  to  take  it  as  one  of 
my  heirs  at  the  price  at  which  it  was  sold,  the  lands,  or  any  part 
thereof,  so  taken  to  be  subject  to  all  the  conditions  and  restric- 
tions of  the  real  estate  devised  above  in  this  will  and  testament. 
Daniel's  death  has  thrown  the  other  half  back  to  my  controK 
but  at  my  death  I  wish  Anna  Bailey  to  take  it  on  ::he  same  con- 
ditions Betty  takes  the  other  half,"  etc. 

Thus  matters  stood  until  August,  1888,  when  the  request  of 
Mrs.  Sadler  to  have  the  value  of  her  portion  of  the  home  farm 
invested  in  other  lands  necessitated  another  change  in  the  tes- 
tator's plans.  Her  leaving  not  only  threw  back  on  his  hands  Ler 
own  portion  of  the  farm,  but,  of  course,  the  trade  by  which  she 
was  to  take  one-half  of  the  Browder  portion  was  abandoned.. 
This  also  seems  to  have  altered  the  arrangement  by  which  Anna 
Bailty  was  to  take  the  other  half  of  the  Browder  portion.  The 
testator  then  had  on  hand  and  undivided  the  whole  of  the  Brow- 
der and  Sadler  portions.  The  former  consisted  of  two  separate 
tracts  of  182  acres,  situated  north  of  the  lane  or  road  running 
east  and  west  through  his  farm,  and  28  acres  situated  south  of 
the  lane. 

The  latter,  or  Sadler's  portion,  consisted  of  three  tracts,  all 
situated  on  the  south  side  of  the  lane.  The  proof  does  not  dis- 
close how  the  Browder  tract  of  160  acres  was  divided  between 
Geo.  T.  Sadler  and  Daniel  Bailey,  while  the  arrangement  lasted 
for  them    to  take  it,  and    we  do   not    know,  therefore,  just   what 

Eortions  were  to  go  respectively  to  Mrs.  Sadler  and  Anna  Bailey, 
ut  as  the  28  atTes  was  at  quite  a  distance  from  the  Bailey  por- 
tion and  was  adjoining  a  part  of  the  Sadler  land,  it  is  safe  to 
presume  that  to  Mrs.  Sadler  was  allotted  this  28  acres,  she  get- 
ting the  balance  to  make  up  the  one-half  of    the  160  acres  on  the 
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north  of  the  lane  out  of  the  132-acre  tract.  As  stated,  the  testa- 
tor, by  these  changes  of  intention  on  the  part  of  his  daughters, 
was  required,  if  he  he  held  to  this  intention  of  dividing  his  land 

by  liis  will,  to  make  a  new  disposition  of  the  two  tracts  thus 
thrown  back  on  his  hands,  and  in  March,  1889,  he  made  the  fol- 
lowing codicil:  ''In  August,  1888,  or  about  that  time,  I,  at  the 
request  of  my  daughter  Betty,  took  hack  the  land  allotted  to  her, 
and  on  which  she  was  then  living,  and  purchased  for  her  another 
farm  in  Montgomery  county,  Tenn.,  of  about  275  acres,  which  she 
accepts  in  lieu  of  that  heretofore  given  her.  Now,  if  I  die  be- 
fore rewriting  this  will,  I  wish  Johnathan  R.  Youug  and  Geo. 
T.  Young  to  have  all  the  land  heretofore  allotted  to  Betty— that 
is,  all  the  land  south  of  the  road— and  Anna  Bailey  to  have  all 
north  of  said  road  or  lane  (subject  to  her  mother's  dower)  and 
to  account  for  it  in  the  final  division,  and  this  additional  land 
given  to  Emma's  and  Daniel's  'children,  to  be  subject  to  all  the 
conditions  and  restrictions  of  this  will." 

We  have  thus  detailed  the  situation  with  some  minuteness  be- 
cause of  the  earnestness  and,  we  may  add,  the  plausibility  with 
which  counsel  for  the  appellees,  have  contended  that  the  plain 
intent  of  the  testator  was  to  devise  to  the  Youngs  the  identical 
and  original  Sadler  allotment  of  land,  and  to  Anna  Bailey  the 
identical  Browder  land,  and  to  charge  them  each  with  the  sum 
of  $5,840.  Therefore,  the  point  of  the  objection  to  such  a  charge 
on  the  part  of  the  appellants  being  that  the  actual  value  of  these 
lands  at  the  time  of  the  testator's  death,  at  which  rate  they  will 
be  charged  unlei^s  otherwise  provided  in  the  will,  is  some  $2,000 
less  on  each  tract  than  the  above  figures.  With  the  question  of 
value,  of  course,  we  have  nothing  to  do.  The  testator  had  the 
right  to  place  his  own  estimate  on  Ihe  property  advanced  in  his 
lifetime  or  devised  in  his  will.  Confessedly  he  does  not  charge 
the  lands  given  in  the  codicil  at  any  price.  The  grandchildren 
are  to  account  for  them  in  the  final  division,  but  he  fails  to  add, 
what  he  could  easily  have  done,  the  price  at  which  they  were 
to  be  charged.  The  testator  not  fixing  the  value,  the  law  charges 
them  with  the  value  of  the  land  at  the  time  of  his  death. 

The  testator  kept  an  "advancement  book."  In  it  he  charged 
his  children  and  grandchildren  with  these  original  allotments 
at  a  fixed  value.  He  declines  to  do  this  in  the  codicil,  when,  for 
the  first  time,  these  lands  were  allotted  to  the  grandchildren.  It 
is  true  that  at  one  *:ime  he  contemplated  that  Anna  Bailey 
should  take  half  of  the  Browder  land  at  $2,920,  but  this  was  to 
carry  out  the  sale  theretofore  made  to  her  father,  who  had  had 
possession  of  the  land.  If  he  was  careful  enough  to  have  fixed 
the  price  then,  why  does  he  not  do  so  later  on? 

But  it  seems  to  us  there  is  an  insuperable  obstacle  in  the  way 
of  the  construction  contended  for.  Anna  Bailey  does  not  get  the 
identical  land  theretofore  allotted  to  Mrs.  Browder,  nor  do  the 
Youngs  get  only  the  original  Sadler  tract.  In  the  codicil  of 
March,  18H9,  the  testator  makes  a  new  deal.  He  provides  that 
the  Youngs  are  "'to  have  nU  the  lands  heretofore  allotted  Betty 
—that  is,  all  the  lands  south  of  the  road." 

They  already  had  108  acres  south  of  the  road,  and  now,  by 
giving  them  the  land  heretofore  allotted  Betty,  which  included 
her  original  allotment  and.  as  we  may  suppose',  the  allotment  to 
her  of  the  28  acres,  on^e  Browder's,  then  they  should  get  "all 
the  land  heretofore  allotted  to  Betty— that  is,  all  the  land  south 
of  the  road." 

So  Anna  Bailey  is  "to  have  all  north  of  said  road  or  lane" 
(subject  to  her  inother's  dower).  How,  then,  does  she  get  the 
Browder  land  south  of   the  lane?    She    is  short  28  acres.     Is  she 
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to  be  charged,  notwithstanding  this,  with  the  $5,840?  The  grand- 
children  do  not,  therefore,  each  get  the  Bpeciflo  traota  of  land, 
the  price  of  which  had  been  carefully  charged  in  the  book  of 
the  testator  when  allotted  to  the  older  children  and  equally  care- 
fully not  charged  when  devised  to  the  grandchildren. 

Therefore,  not  onlj'  did  the  testator  not  in  fact  charge  the  lands 
to  his  grandchildren  at  the  price  fixed  in  the  judgment  below, 
but  be  did  not  intend  to  do  so.  He  could  not  have  done  so  with- 
out destroying  the  equality  among  his  heirs  which  he  had  kept 
uppermost  in  his  mind  all  the  while. 

From  the  proof  we  are  of  opinion  that  the   lands  south  of   the 

road  and  devised  to  the  Youngs  in  the  codicil  are  worth  $20  per 
acre  as  of  the  death  of  the  testator,  and  the  value  of  the  lands 
north  of  the  road  devised  to  Anna  Bailey  is  $25  per  acre. 

To  the  extent  indicated  the  judgment  of  the  chancellor  is  re* 
versed,  with  directions  to  enter  a  judgment  in  accordance  with 
the  views  herein  expressed. 


GREEN  V.  COMMONWEALTH. 

(Filed  December  7,  180S— Not  to  be  reported.) 

1.  In  orlminal  oases  the  jary  are  the  ezolustve  judges  of  the  facts,  and  a 
reversal  oan  not  be  (granted,  on  appeal,  on  the  evidence  alone. 

9.  The  verdict  convioting  appellant  of  horse  stealing  was  authorized  bj 
the  evidenoe. 

S.  M.  Pay  ton  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  was  convicted  of  the  crime  of  horse  stealing. 
He  has  appealed. 

The  same  old  effort  to  induce  this  court  to  grant  a  rehearing 
on  account  of  the  insufficiency  of  the  evidence  is  repeated-  here, 
and  we  decide  now,  as  heretofore,  that  the  jury  in  a  criminal 
case  are  the  exclusive  judges  of  the  facts,  and  that  we  can  not 
reverse  on  the  evidenoe  alone;  but  if  we  could  review  tiie  evi- 
dence, the  review  would  be  as  follows:  That  Mr.  Morton's  roan 
mare  was  taken  from  his  pasture  on  Monday  night;  that  the 
wires  of  the  fence  were  cut  in  order  to  take  her  out  of  the  past- 
ure; that  on  Wednesday  following  he  saw  the  appellant  and  his 
oonfused  manner  exciting  suspicion,  he  asked  him  when  he  was 
last  at  Munfordsville,  the  place  at  which  the  mare  was  taken; 
lie  replied  not  for  within  the  last  three  weks;  that  he  then  re- 
turned, and  caused  an  officer  to  go  and  arrest  the  appellant; 
that  the  appellant  told  the  officer  that  he  had  not  been  to  Mun- 
fordville  for  three  weeks;  that  he  attempted  to  account  for  some 
roan  horse  hairs  on  his  pants  by  saying  that  they  came  from  the 
livery  stable,  where  he  had  been  working;  that  being  put  under 
arrest  and  taken  back  to  Munfordville  he  said,  on  the  way,  that 
on  Monday  night  he  Jumped  off  the  train  at  Munfordville  depot 
and  hurt  himself  so  bad  tliat  lie  could  not  walk,  and  desiring  to. 
visit  his  daughter,  who  lived  only  a  few  miles  away,  he  went  to 


TEBBB  Y.  LBWI8«  M.  537 

the  pasture  and  got  the  horse  to  ride,  with  no  intention  of  steai- 

iu^  it,  and  when   he  flniBbed  the  ride  he  turned   the  horse  loose 

to  oome  home.    It  is  a  noteworthy  fact,  in  this  connection,  that 

the  horse  was  wild  and  hard  to  catoh,  and  that  there  were  other 

gentle  horses  in  the  pasture,  and   that  the  appellant  was  badly 

crippled. 

All  in  all,  we  think  that  the  Jury  had  the  right  to  believe  that 

the  taking  of  the  horse  was  the  same  kind  of  borrowing  as  the 

-entry  into   storehouses   to  borrow  some   property,  and  for  which 

the  Commonwealth  put  gentle  restraint   upon  the  appellant,  as 

a  reminder  that  that  kind  of  borrowing  was  a  mistake,  oflensive 

to  its  dignity.    The  instructions  were  full  and  correct. 
The  Judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


TEBBS  V.  LEWIS,  Ac. 
(Filed  January  24,  1894.) 

GouDteroIaim— A  olaim  for  unliquidated  damages  oonneoted  with  the  sub- 
ject of  the  action  may  be  pleaded  as  a  oouoterolalm. 

Id  this  aatloD  to  recover  damages  for  breach  of  contract,  In  which  defend- 
«ntB  denied  the  alleged  breach  on  their  part  and  pleaded  as  a  counterclaim 
the  damaites  which  they  alleged  they  had  suffered  by  reason  of  plaintiff's 
breaoh  of  the  contract,  the  claim  of  the  defendants  constituted  a  good  coun- 
terclaim. 

Blanton  A  Berry  for  appellant. 

:Swinford  A  Evans  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

This  court  has  jurisdiction  of  this  appeal.  The  judgment 
agalnat  the  appellant  is  for  $90.91,  while  his  counterclaim,  which 
was  dismissed  by  the  court,  sought  a  judgment  against  the  ap- 
pellees for  $1,5(X)  in  damages.  The  amount  of  the  judgment,  plus 
the  amount  of  the  rejected  counterclaim,  is  the  amount  involved 
in  the  appeal. 

Upon  the  2d  day  of  September,  1K92,  the  appellant,  Tebbs, 
agreed,  upon  the  performance  by  them  of  certain  precedent  con- 
ditions, to  sell  to  the  appellees,  Crumbt^rs  and  Lewis,  his  farm 
in  Harrison  county  and  80  head  of  sheep  then  thereon,  for  and  in 
•consideration  of  the  sum  of  $9,500,  $2,500  of  which  was  due  and 
payable  on  the  1st  day  of  January,  1898,  and  the  balance  in  three 
equal  instalhuents,  due  in  one,  two  and  three  years,  respectively^ 
from  that  date,  the  deed  to  be  made  and  possession  of  the  land 
delivered  on  the  payment  of  the  $2,5(X)  on  the  1st  of  January, 
1893. 
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Cumbers   and  Lewis  then   agreed    to  deposit  witb   some  party 

to  be  agreed  upon  a  good  and  solvent  note  for  $1,600  as  surety  for 

the  performance  of   the  contract   by  them,  and    in  the   event   of 

their    failure  to  take   the  land  and   pay  the  amount  due  January 

Ist,  1893,  at   its  maturity,  they   authorized    Tebbs,  at   any   time 

after  ten   days  from  that  date,  to  advertise  and  sell  the  land  at; 

public  auction  and  to  indemnify  himself  against  loss  out  of   the 

proceeds  of   the  note.    The  contract  was  reduced  to  writing  and 
signed  by  the  parties. 

Crumhers  and  Lewis  failed  to  deposit  the  note  for  $1,500  as  an 
earnest  of  their  performance  of  the  contract,  nor  did  they  pay  or 
offer  to  pay  the  $2,600  on  the  Ist  day  of  January,  1893.  Fifteen 
days  after  this,  however,  they  tendered  this  amount  toTebbs  and 
demanded  of  him  the  conveyance  and  possession  of  the  land  and 
sheep,  and  upon  his  refusal  to  comply  brought  this  suit  against 
him  for  damages  for  a  breach  of  his  contract,  which  they  fixed 
at  $2,600. 

In  their  petition  they  alleged  that  Tebbs  had  ** waived  the 
deposit^ ^  of  the  pledge  and  had  extended  the  time  of  the  pay- 
ment of  the  $2,600  to  the  16th  of  January,  1898. 

In  the  first  paragraph  of  his  answer  the  defendant  denied  that 
he  had  waived  the  deposit  of  the  note  and  controverted  the  other 
allegations  of  the  petition. 

in  the  second  paragraph  he  alleged  that  after  entering  into  the 
written  contract  for  the  sale  of  hi»  land,  he  relying  upon  the 
promises  of  the  plaintiffs  to  deposit  the  note  for  $1,600  as  an  in- 
demnity and  to  pay  the  $2,600  when  due,  advertised  and  sold  all 
of  his  personal  property  on  the  farm  with  the  expectation  of 
going  into  other  business.  And  further,  that  upon  their  failure 
to  make  the  deposit  and  pay  the  amount  he  was  compelled  to 
hunt  for  another  purchaser  of  the  land,  but  was  unable  to  find 
one,  and  on  the  1st  of  March  released  it  for  a  term  of  one  year. 
He  then  alleged  that  by  reason  of  the  failure  of  the  plaintiffs  to 
comply  with  the  terms  of  their  contract  the  land  lay  idle  for 
three  months  and  had  depreciated  in  value  before  he  could  find 
a  purchaser,  by  all  of  which  he  had  been  damaged  in  the  sum  of 
$1,500,  which  he  pleaded  as  a  counterclaim  against  the  plaintifi^s 
demand. 

The  court  sustained  a  demurrer  to  this  paragraph  and  dis- 
missed the  counterclaim. 

The  jury  found  a  verdict  against  the  defendant,  who  prosecutes 
this  appeal  from  the  judgment  rendered  thereon.  Counsel  for  the 
plaintiff  argue  that  the  court  properly  suRtained  the  demurrer  to 
the  second  paragraph  of  the  answer  on  the  ground  that  unliqui- 
dated damages  can  not  be  set-ofT  against  an  action  for  damages 
unless  coupled  with  an  allegation  of  insolvency  or  nonresidence. 

The  unliquidated  damajres  set  up  in  the  answer  weie  not  pleaded 
as  a  set-off  but  as  a  counterclaim,  and  the  allegations  showed 
that  they  arose  out  of  a  t)reach  of  the  identical  contract  which 
was  the' foundation  of  the  plaintiff's  claim,  and  were  directly 
connected  with  the  subject  of  the  action. 

In  Shropshire,  &c.  v.  Connard,  2  Met.,  148,  the  matter  pleaded 
in  defense  was  not  connected  with  the  subject  of  action.  The 
court  there  said  that  it  did  not  constitute  a  good  counterclaim 
and  could  not  be  used  as  a  set-off. 

Such  claims  as  are  for  unliquidated  damages,  said  the  court, 
can  not  be  relied  upon  by  a  defendant  unless  they  are  connected 
with  the  subject  of  the  action. 

In  this  case  the  action  was  for  damages  resulting  from  the 
breach  of  a  contract.     The   defendant,  denying  the  breach  upon 
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bis  part,  alleged  that  the  plaintiffs  bad  failed  to  comply  witb  its 
terms,  whereby  be  bad  been  damaged  in  a  certain  sum  wbiob  be 
pleaded  as  a  counterclaim.     The   court  erred    in   sustaining   tbe 
demurrer  and  tbe  judgment  is  reversed  and  cause  remanded  tot- 
furtber  proceedings  consistent  witb  tbis  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


EBLIN  V.  SELLARS. 

Filed  January  8,  1804.    Appeal  from  Henderson  Circuit  Court.    Opinion  of* 
'    tbe  oonrt  by  Presidin^K  Judge  Brent,  affirming. 

Fraud— Liability  of  agent-^One  who  was  induced  to  subscribe  and  pay  for. 
a  share  of  stook   in  an  association  by  reason  of  the  representations  of  the 
owner  and   his  agent  that  certain  other  persons  bad   subscribed  for  shares., 
oan  not  recover  of  the  agent  the  amount  thus  paid   by  him,  although  the>. 
representations  of  the  owner  were  false  and  fraudulent,  the  agent  himself  * 
being  deceived  as  well  as  the  purchaser,  both  having  acted  upon  tbe  same, 
'evidence,  which  consisted  of  a  false  list  of  subscribers  exhibited  by  the  prin- 
cipal.   Nor  can  the  agent  be  held  liable  as  partner,  although  his  compensa- 
tion was  measured  by  the  amount  of  the  sales. 

S.  B.  &  R.  D.  Vance  for  appellant;  Yeaman   &  Lockett  and   M.  Merritt. 
for  appellee. 

BKRRY  V.  CALLAHAN,  &o. 

Filed  January  8,  1804.     Appeal  from  Marion  Circuit  Court.    Opinion  of  the. 
court  by  Presidiug  Judge  Brent,  affirming  In  part  and  reversing  in  part. 

1.  Partnership—No  person  can  be  fixed  with  a  liability  on  the  ground  that, 
he  has  been  held  out  as  a  partner,  unless  the  holding  out  was  done  by  him 
or  with  his  consent,  and  was,  before  the  contract  was  entered  into,  known 
to  the  person  seeking  to  avail  himself  of  It. 

2.  Claim  to  attached  property-— Although  an  attachment  was  properly  dis-. 
charged  as  to  one  of  two  defendants  upon  the  ground  that  he  was  not  liable, 
for  the  debt  sued  on,  yet  as  his  claim  to  be  the    sole  owner   of  the  goods, 
levied  on  was  traversed  and  a  separate  issue  thus  made,  he  was  not  entitled 
to  take  possession  of  the  attached  goods  until  that  issue  was  tried. 

H.  W.  Rives  for  appellant;  Samuel  Spauldlng  for  appellees. 

whp:eler.  &o.  v.  wheeler. 

Filed  January  S,  1894.    Appeal  from  Oldham  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

1.  Compromise  of  will  contests— Revocation  of  agent's  authority— In  this 
action  to  enforce  an  alleged  compromise  of  a  will  contest  made  with  plain- 
tiff, the  contestant,  by  one  who  purported  to  act  as  a^ent  of  defendants,  the 
defendants  admitting  that  they  originally  authorized  the  agent  to  make 
such  a  compromise,  but  claiming  that  after  plaintiff's  refusal  to  accept  the 
first  proposition  made  by  the  agent;  they  revoked  that  authority,  the  case  is 
one  to  which  should  be  applied  the  rule  that  when  an  agent  is  appointed  ta. 
do  a  thing  it  will  be  presumed  that  his  authority  continues  until  it  is  revoked^^ 
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^nd  those  dealing  with  blm  ooDoernliiR  the  subjeot-maftter  of  tbe  antborifey 
to  be  afleeted  by  tbe  reTOcation  must  bave  notioe  of  It. 

8.  FraDd— Tbe  fact  that  it  was  agreed  that  tbe  will  case  should  stand  upon 
the  docket  for  the  time  being,  in  order  to  prevent  the  oontestant's  creditor^ 
'^rom  learning  of  the  compromise  and  intercepting  the  money  he  was  to  re- 
"tieive  was  not  of  such  an  immoral  character  as  to  vitiate  tbe  whole  proceed- 
ing. 

F.  Hagan,  Rogers  &  Duncan  and  P.  W.  Hardin  for  appellants;  J.  W.  Mc- 
Xlain,  Carroll  &  Glare  and  D.  H.  French  for  appellee. 

LONDON  AND  LANCASHIRE  INS.  CO.  v.  OAKS  Ss  COOK. 

Filed  January  8,  1894.    Appeal  from   Metcalfe  Circuit  Court.     Opinion  of 

the  court  by  Judge  Tost,  affirming. 

Insurance— Settlement  procured  by  fraud— Tbe  insured  in  a  flre  insurance 
policy  was  not  bound  by  a  settlement  by  which  he  accepted,  in  full  satisfac- 
tion of  his  claim,  one-half  the  amount  previously  fixed  by  tbe  adjusting 
^gent  of  the  company  as  tbe  amount  of  tbe  loss,  if  be  was  induced  to  accept 
the  reduced  amount  through  the  false  or  fraudulent  repreeen  tat  tons  of  the 
^gent  of  the  company.  And  this  issue  having  been  submitted  to  the  jury, 
^nd  their  finding  for  tbe  plaintiff  being  sustained  by  the  evidence,  the  court 
"will  not  disturb  the  verdict. 

J.  A.  Craft  for  appellant;  A.  W.  Scott  and  Lewis  McQuown  for  appellees. 

MONTAGUE,  &o.  v.  SMITH  &  NIXON. 

Filed  January  6,  1894.    Appeal  from  Fayette  Circuit  Court.    Opinion  of  the 

oourt  l)y  Presiding  Judge  Brent,  reversing. 

Delivery  of  personal  property— Bight  of  plaintiff  to  dismiss— In  this  action 
for  tbe  recovery  of  personal  property,  in  which  the  property  was  in  advance 
of  judgment  turned  over  to  the  plaintiff  under  an  order  of  delivery,  tbe  oourt 
«rred  in  dismissing  the  petition  on  plaintiff's  motion  without  first  deter- 
mining the  issue  made  by  the  pleadings  as  to  the  right  of  defendants  to  a 
return  of  the  property.  And  this  error  was  not  cured  by  a  subsequent  order 
for  the  restitution  of  tbe  property.  If  the  case  had  been  tried  by  a  jury,  as 
should  have  been  done,  and  their  verdict  had  authorised  a  judgment  for  the 
reoovery  or  return  of  tbe  property,  they  must  have  assessed  its  value  and  tbe 
xiamages  for  the  taking  or  detention  of  it,  and  the  defendants  oould  have 
bad  judgment  for  the  return  of  the  property,  or  its  value  if  a  return  oould 
not  be  bad,  and  damages  for  tbe  taking  and  withholding  of  the  property; 
but  by  the  action  of  the  court  the  defendants  were  prevented  from  having 
-aucb  a  judgment. 

H.  M.  Buford  for  appellants;  Ne]ms^&  Bickers  and  Park  Phipps  for  ap- 
pellees. 

MONTAGUE  v.  SMITH  &  NIXON.  &c. 

Filed  January  6,  1894.    Appeal  from  Fayette  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Brent,  reversing. 

Delivery  of  personal  property— Bight  of  action  on  bond  ezfrcuted  by  plain- 
tiffs—In an  action  for  tbe  recovery  of  specific  personal  property,  the  plain- 
tiffs having  taken  the  property  into  their  possession  upon  the  execution  of 
^he  bond  required  by  section  184  of  the  Civil  Code,  their  failure  to  return 
the  property  as  required  by  the  final  judgment  of  the  oourt  gave  the  defend- 
ants a  right  of  action  upon  the  bond  1>7  which  plaintiffs  undertook  to  per- 
form the  judgment  of  the  oourt.  So  long  as  tbe  judgment  is  not  set  aside 
X)r  reversed  it  is  immaterial  that  it  was  not  full  or  what  it  should  have  been. 

H.  M.  Buford  for  appellant;  Nelms  &  Bickers  and  Park  Phipps  for  ap- 
<pellees. 
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BEBRT'S  EX'OB,  &o.  v.  BERRY'S  ADM'R,  &c. 

Filed  Janoary  6,  1804.    Appeal  from   Nloholafl  Glroult  Court.    Opinion  of- 

tbe  oonrt  by  Judge  Barbour,  afSrmlng  on  original  and  reversing  on  orosa. 

appeal. 

1.  Construction  of  deylse— Under  a  devise  by  a  testator  to  bis  wife  of  on&- 
tblrd  of  tbe  surplus  of  bis  personal  estate  or  tbe  proceeds  tbereof,  wltb  tbe. 
provision  tbat  certain  sbares  of  bank  stock  sbould  not  be  sold  during  tbe 
lifetime  of  bis  wife,  but  tbat  bis  executor  sbould  ''collect  and  pay  to  ber  aa. 
tbey  accrue  one- tblrd  of  all  tbe  dividends  tbat  may  accrue  tbereon."  tba 
wife  took  an  absolute  estate  in  one-third  of  tbe  bank  stock,  subjeot  only  ta 
tbe  restriction  tbat  it  sbould  not  be  sold  during  ber  lifetime. 

S.  Same—Wbere  a  testator,  after  devising  to  bis  wife  onetbird  of  tbe  sur- 
plus of  bis  personal  estate  and  one-third  of  all  bis  Teal  estate,  declared  tbat, 
it  was  bis  intention,  if  possible  during  bis  life,  to  give  to  each  of  bis  chil- 
dren by  bis  last  wife  11,000,  in  order  to  make  them  equal  with  bis  children, 
by  a  former  marriage,  but  provided   tbat  if  he  sbould  fall  to  do  so  tbat  sum. 

should  be  paid  to  them  "before  any  other  division  is  made  among  my  chil- 
dren," it  was  error  to  take  from  tbe  personal  estate  tbe  amount  necessary  to. 
make  tbe  children  of  tbe  last  marriage  equal  with  the  children  of  the  former- 
marriage  before  giving  tbe  wife  ber  one-third.    It  was  the  intention  to  give 
the  wife  what  she  would  have  received  without  the  will. 

Ross  &  Owens  and  John  P.  Norvell  for  appellants;  Hanson  Kennedy  and 
W.  H.  Holt  for  appellees. 

COMMONWEALTH  v.  PENCE.  &o. 

Filed  January  5,  1894     Appeal  from  Breathitt  Circuit  Court.    Opinion  of 

tbe  oonrt  by  Judge  Yost,  reversing. 

In  a  proceeding  upon  a  forfeited  ball  bond  in  tbe  Breathitt  Circuit  Court. 

a  response  alleging  that  at  tbe  calling  of  tbe  case  for  trial  tbe  accused  waa. 

oonflned  In  tbe  jail  of  Wolfe  county  under  a  capias  pro  fine,  which  Issued, 

from   tbe  clerk's  ofQce  of  tbe  Wolfe  Circuit  Court,  "and  that  by  reason, 

thereof  he  could  not  be  in  attendance  in  this  court  upon  the  calling  of  said 

cause,"  was  insufficient,  because  it  failed  to  allege  either  tbat  tbe  accused. 

would  have  appeared  if  he  bad  not  been  imprisoned,  or  tbat  he  was  arrested 

in  Wolfe  county  before  the  day  bis  case  was  set  for  trial  in  Breathitt.    If  he. 

was  in  Wolfe  county  on  tbe  day  he  was  under  bond  to  be  in  Breathitt  it 
must  be  assumed  that  be  would  not  have  appeared  if  he  bad  not  been 
arrested. 

W.  J.  Hendrick,  Cromwell  &  Franklin  and  A.  H.  Howard  for  appellant; 
J.  J.  C.  Bach  for  appellees. 

CARDWELL,  &o.  v.  ATWATER,  &o. 

Filed  January  10.  1894.    Appeal  from   Breathitt  Court  of  Common   Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Brent,  reversing. 

1.  For  tbe  breach  of  a  contract  by  one  person  to  advance  money  to  another 
only  tbe  person  with  whom  the  contract  was  made  and  to  whom  tbe  money 
was  to  be  advanced  can  recover  damages.  Third  persons  who  were  not 
parties  to  tbe  contract  and  between  whom  and  the  person  undertaking  to 
advance  the  money  there  was  no  privity  have  no  right  of  action.  And  tbe 
party  himself  can  recover  only  such  damages  as  are  the  natural  and  prox- 
imate result  of  tbe  breach. 

8.  Mistake— In  an  action  upon  a  promissory  note  an  answer  alleging  tbat 
It  was  agreed  between  tbe  parties  that  the  note  was  not  to  be  paid  In  a  cer- 
tain contingency,  which  bad  happened,  and  tbat  this  agreement  was  omit- 
ted from  the  note  by  mistake,  constituted  a  good  defense. 

8.  A  contract  for  tbe  sale  of  standing  trees  in  contemplation  of  their  im^. 
mediate  removal  from  tbe  soil  is  not  within  tbe  statute  of  frauds. 
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4.  Amendment  of  pleadiDgs—EleotioD— Although  an  amended  answer 
t)flered  by  defendant  was  inoonsistent  with  the  original  answer,  the  oonrt 
should  not  have  refused  to  permit  it  to  be  filed,  but,  after  it  was  filed, 
«houId  have  put  defendants  to  their  election  as  to  whioh  of  the  inconsistent 
-allegations  should  be  stricken  from  their  pleading. 

Bidden  &  Riddell  and  J.  B.  Maroum  for  appellants;  Beckner  &  Jouett 
(or  appellees. 

CRAWLEY  V.  WHITE. 

^iled  January  10,  1894.    Appeal   from   Henderson   Circuit  Court.    Opinion 

of  the  court  by  Presiding  Judge  Brent,  affirming. 

Liens— In  this  action  to  enforce  a  Hen  on  land  created  by  defendant's  ven- 

-dor,  in  which  the  defense  was  that  defendant  was  Induced  to  finish  paying 

^Tor  the  land  upon  the  representation  of  plaintiff  that  the  lien  had  been  dls- 

;oharged,  the  Judgment  of  the  lower  court  for  plaintiff  is  sustained  by  the 

evidence. 

Yeaman  &  Lockett  for  appellant:  Montgomery  Merritt  for  appellee. 

HENDRICKSON  v.  COMMONWEALTH. 

Filed  January  10,  1894.    Appeal  from  Bell  Circuit  Court.    Opinion   of  the 
court  by  Judge  Barbour,  affirming. 

1.  Judicial  notice— Upon  the  trial  of  appellant  for  the  offence  of  selling 
liquor  unlawfully  in  Bell  county  the  statement  of  a  witness  that  he  bought 
whisky  of  defendant  after  defendant  moved  to  Pineville  authorized  the  in- 
ference that  he  bought  the  whisky  at  that  place,  and  as  the  court  judicially 
Icnows  that  Pineville  is  in  Bell  county,  it  sufficiently  appears  that  the 
whisky  was  sold  in  that  county. 

2.  Bill  of  exceptions— Whether  the  statement  of  the  evidence  in  the  bill  of 
exceptions  signed  by  the  judge  or  the  statement  in  a  bystander's  bill  be 
taken  as  true  the  judgment  must  be  affirmed,  but  even  if  this  were  not  true 
'this  court  would  not  hesitate  to  accept;  the  judge's  bill  as  the  true  one. 

Weller  &;  Hays  for  appellant:  W.  J.  Hendrick  for  appellee. 

THE  FISCHER-LEAF  CO.  v.  CALDWELL. 

Filed  January  10,  1894.    Appeal  from   Jefferson   Court  of  Common  Fleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Damage  resulting  from  tearing  down  division  wall.  The  wall  dividing 
from  defendant's  property  a  bouse  occupied  by  plaintiff  as  tenant  having 
been  torn  down  by  defendant  against  plaintiff's  protest,  the  plaintiff  Is  en- 
titled to  recover  of  defendant  the  damages  sustained,  although  the  wall  was 
-torn  down  by  an  agreement  between  defendant  and  plaintiff's  landlord, 
whereby  the  landlord  indemnified  defendant  against  all  damage  that  the 
plaintiff  might  sustain.  And  the  fact  that  the  defendant  built  a  temporary 
wall  for  the  protection  of  the  leased  house  does  not  exonerate  him  from  lia- 
bility, for  although  experts  testify  that  it  was  impossible  for  rain  sufficient 
to  do  any  serious  injury  to  beat  through  this  wall,  that  t-estimony  is  over- 
<:ome  by  the  testimony  of  plaintiff  that  the  rain  did  tieat  through  to  such  an 
-extent  as  to  seriously  injure  her  household  goods. 

2.  Same— Landlord  and  tenant— The  fact  that  the  plaintiff  was  in  arrears 
loz  her  rent,  and  that  undei  the  lease  she  could  have  been  ejected  at  any 
time  upon  five  days'  notice,  does  not  deprive  her  of  the  right  to  recover  of 
defendant  the  damages  sustained,  as  the  lessor  never  exercised  his  right  of 
forfeiting  the  lease. 

3.  Same— As  the  instructions  assume  that  defendant  had  the  right  to  tear 
<iown  the  wall,  and  that  it  was  only  liable  in  the  event  it  failed  to  take  the 
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usual  aDd  neoessary  preoautioos  to  protect  the  plaintiff,  they  are  certalsly 
not  prejudlolal  to  defendant. 

4.  Same— Instrnotion  as  to  damages— An  instruction  authorizing  the  jury. 
In  the  event  they  should  find  for  plaintiff,  to  "award  the  plaintiff  such  a 
sum  in  damages  as  will  reasonably  compensate  her  for  the  damage  so  sus- 
tained, not  exceeding  the  amount  claimed  in  the  petition."  was  not  mis- 
leading, the  elements  of  damage  being  clearly  and  plainly  defined  in  the  evi- 
dence; and  the  amount  of  the  verdict  clearly  demonstrates  that  the  jury  was 
not  misled. 

5.  Same— The  court  properly  refused  to  instruct  the  jury  that  if  the  defend- 
ant "did  what  persons  of  ordinary  prudence  are  accustomed  to  do  under 
similar  circumstances,  with  a  view  to  prevent  injury  to  others  from  such 
rains  as  were  reasonably  to  be  expected  at  the  time  and  place,"  they  should 

ffnd  for  defendant.  Cyclones  and  unprecedented  rains  might  be  termed  in- 
evitable casualti(>s,  against  which  n  party  could  not  be  required  to  provide, 
but  that  is  not  the  meaning  of  the  instruction.  Besides,  the  defendant  does 
not  in  his  pleading  rely  upon  thR  fact  that  the  damage  was  the  result  of  in- 
evitable caKualty  or  unprecedent«>d  rains. 

Humphrey  &  Davie  and  John  S.  Jaokman  for  appellant;  Mare  Mundy  for 
appellee. 

COUGHMAN,  &c.  v.  LISLE,  &c. 

Filed  January  10, 1894.    Appeal  from  Clark  Court  of  Common  Pleas.    Opin« 
ion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Unauthorized  bond— Validity  as  common  law  obligation— A  bond  exe- 
cuted in  the  course  of  a  judicial  proceeding  is  not  valid  either  as  a  statutory 
or  a  common  law  obligation,  where  the  tribunal  or  officer  who  took  the 
bond  had  no  authority  to  take  it. 

Pending  an  appeal  in  the  circuit  court  from  an  order  of  the  county  court 
probating  a  will  the  appellants  made  a  motion  for  the  appointment  of  a 
eurator;  but  the  court  refused  to  make  the  appointment  unless  the  appel- 
lants would  execute  a  supersedeas  bond.  Pursuant  to  this  requirement  ap- 
pellants exocated  a  bond  with  sureties,  wherein  they  covenanted  with 
appellees  that  they  would  pay  to  them  all  costs  and  damages  that  might  be 
adjudged  against  them  on  the  appeal.  Upon  the  trial  of  the  appeal  the  will' 
was  sustained  and  judgment  rendered  against  appellants  for  appellees' costs; 
and  the  costs  not  being  paid,  appellees  brought  this  action  on  the  bond  to 
recover  their  costs.  Held— That  the  bond  was  an  absolute  nullify ,  and  that 
there  can  be  no  recovery  upon  it  either  for  the  ordinary  costs  of  the  appeal 
or  for  the  extraordinary  costs  incurred  by  reason  of  the  appointment  of  the 
curator. 

2.  Same— Even  if  there  could  be  a  recovery  on  the  bond  for  any  additional 

costs  incurred,  by  reason  of  the  appointment  of  a  curator,  no  such  special 

damage  is  shown,  as  it  is  fair  to  infer  that  the  expenses  of  the  curatorship 

were  reasonable;  and  that  if  they  had  not  been  paid  to  or  Incurred  by  the 

curator,  they  would  have  been  paid  to  or  incurred  by  the  executor,  who  is 
not  complaining  that  be  has  been  derived  of  his  fees. 

3.  The  circuit  court  has  no  power  to  appoint  a  curator  pending  an  appeal 
from  an  order  of  the  county  court  probating  a  will.  Whether  the  county 
court  has  pmvHr  to  make  the  appointment  is  not  determined. 

Beckner  &  .Inuett  and  Georf^e  B.  Nelson  for  axipellauts:  M.  C.  Lisle,  W. 
T.  Ogden  and  Haggard  &  Benton  for  appellees. 

BROWN  V.  POPHAM. 

Filed  January  10,  1894.     Appeal  from  Boone  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  reversing. 

Recovery  by  vendor  of  property  fraudulently  purchased— A  party  to  a  con- 
tract fraudulently  procured  has  the  right  to  rescind  it  if  be  elects  so  to  do 
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witbiD  a  proper  time,  and  be  baa  tbe  rlgbt  after  laob  eleoMon  to  follow  prop- 
erty obtained  from  bim  by  BOob  fraudulent  con  tract  and  reoover  its  poflsea- 
■ion  from  tbe  vendee.  An  aotion  to  vacate  tbe  contract  wltb  an  attaobment 
against  tbe  property,  as  provided  by  section  860  of  tbe  Civil  Code,  is  not  bis 
only  remedy. 

Tbe  plaintiff  ezobanged  borses  witb  defendant,  and  electing  witbln  a  few 
days  to  rescind  tbe  contract  on  account  of  fraudulent  representations  made 
by  defendant,  sbe  tendered  to  bim  tbe  borse  sbe  bad  received  from  bim;  and 
upon  bis  refusal  to  accept  it  turned  it  into  the  defendant's  field,  and  brought 
this  suit  for  tbe  recovery  of  tbe  horse  sbe  delivered  to  bim  at  tbe  time  of  tbe^ 
exchange,  alleging  tbe  fraud  and  tbe  facte  showing  a  rescission.  Held— 
That  the  court  erred  in  dismissing  tbe  petition  upon  demurrer. 

0*Hara  &  Rouse  and  G.  G.  Hughes  for  appellant;  J.  M.  Lasslng,  Joel 
Clore  and  John  S.  Gaunt  for  appellee. 


'pt^e  ]^exitiicky  I^aW  Reporter* 
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SMITH,  Ac.  V.  NORMANT,  &c. 

(Filed  September  30,  1898— Not  to  be  reported.) 

Ejectment— Parti tioD— In  an  action  by  parties  holding  the  legal  title  to 
land  against  defendants  claiming  by  adverse  possession,  the  court  will  not 
at  tbi9  day  bold  that  deeds  of  partition  executed  in  1797  between  original 
patentees,  made  by  commissioners  appointed  for  that  purpose,  do  not  pasa 
the  legal  title  because  the  division  was  made  by  six  instead  of  two  commis- 
sioners as  the  statute  required.  The  parties  to  the  division  and  those  claim- 
ing under  them  have  aoguiesced  in  and  claimed  under  it  for  nearly  a  century, 
and  those  having  no  title  to  the  land  embraced  in  the  division  except  that 
acquired  by  an  adverse  holding  will  not  be  heard  to  question  its  regularity 
or  validity. 

R.  H.  Cunningham  and  S.  B.  &  R.  D.  Vanoe  for  appellants. 

Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  originally  instituted  in  equity  by  the  heirs  of 
Mary  Hillyer  for  a  divison  of  the  laud  descending  to  them  from 
and  through  her. 

Henderson  &  Co.,  of  which  one  David  Hart  was  a  member,  ob- 
tained from  the  State  of  Virignia  a  large  grant  of  land  that,  in 
tlie  year  1797,  was  divided  between  them,  and  the  heirs  of  David 
Hart  obtained  their  interest  in  the  allotment. 

In  the  year  1811  that  part  of  the  grant  allotted  to  Hart's  heir& 
was  divided  between  them,  and  deeds  made  by  the  commissioners 
raalcing  the  partition.  Mary  Hiilyer,  being  one  of  the  heirs,  ob- 
tained her  deed  (made  to  husband  and  wife),  and  it  is  this  land 
the  present  appellees  are  seeking  to  have  divided  in  the  present 
action.    They  had  made  previous  attempts  to  have  the  land  di- 
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vided,  but  by  rea!?on  of  some  irregularities  the  partition  was  not 
sanctioned  or  approved  by  the  heirs. 

When  the  division  of  the  land  was  made  in  the  year  1797  between 
the  original  patentees  they  all  took  actual  possession,  except 
Hillyer  and  wife,  and  have  sold  their  respective  interests  until 
divested  of  title. 

The  appellants,  Stembridge  and  Smith,  being  in  possession  of  a 
part  of  the  land,  were  made  defendants  to  this  action,  and  set  up 
an  adverse  claim  based  alone,  as  this  record  shows,  on  an  adverse 
possession. 

On  their  motion  the  case  was  transferred  to  the  ordinary  doclcet, 
that  the  issue  of  title  might  be  tried,  and  resulted  in  a  judgment 
for  the  plaintiffs. 

It  is  claimed  that  the  original  deeds  of  partition   made  to  the 

patentees  is  invalid  because  the  statute  under  which  the  division 

was  made  required  that  six  commissioners  should  be  appointed, 
instead  of  two,  and,  therefore,  no  title  passed. 

It  is  plain  that  these  parties  entered  on  their  respective  parcels 
and  have  disposed  of  them,  except  Hillyer  and  wile,  and  a  divis- 
ion made  nearly  a  century  ago  should  be  sustained  as  evidencing 
Huch  a  title  as  to  enable  the  partitiouer  to  maintain  his  ejectment 
for  an  entry  upon  his  allotment. 

The  court  will  not  inquire  whether  these  deeds  of  partition  were 
executed  by  two  or  six  commissioners,  after  such  a  lapse  of  time, 
as  against  those  who  enter  and  claim  only  by  an  adverse  posses- 
sion. The  appellants  were  in  possession  of  this  land  claimed  by 
the  appellees,  and  it  was  not  necessary  that  separate  actions 
should  be  instituted  in  order  to  a  recovery,  or  that  the  plaintiffs 
should  be  held  bound  to  a  division  that  all  repudiated  by  seeking 
another  partition. 

This  was  an  issue  out  of  chancery  sought  by  the  defendants  for 
the  purpose  of  passing  on  the  title,  and  as  title  is  8hown  in  the 
plaintiffs  and  none  in  the  defendants,  the  verdict  and  judgment 
was  proper.  Neither  of  the  defendants  pretend  to  have  any  paper 
title  to  the  Hillyer  land,  and  the  lines  and  the  courses  of  the 
Hillyer  tract  being  established  by  the  weight  of  the  testimony, 
and  embracing  the  land  sued  for,  we  see  no  reason  for  reversing 
this  case.  The  deed  from  Gayle,  Smith's  evidence  of  title,  covers 
no  part  of  the  land  in  dispute,  and  it  is  unreasonable  to  suppose 
that  Smith,  as  one  of  the  commissioners,  when  attempting  to 
divide  these  lands  between  Hllyer's  heirs  in  1876,  allotted  in 
fact  to  them  land  which  he  claims  now  to  have  owned  and  been 
in  the  actual  possession  of  at  that  date. 

As  to  Stembridge,  he  never  claimed  but  127  acres  of  the  land 
to  which  title  was  asserted  by  Hillyer's  heirs,  and  this  I  e  re- 
covered or  was  adjudged  to  be  the  owner  in  a  former  litigation 
between  Hillyer's  heirs  and  himself. 

He  obtained  all  he  then  claimed,  and  has  no  title  to  any  of  the 
land  in  dispute,  by  reason  of  the  former  litigation,  and  the  title 
asserted  by  adverse  possession  he  failed  to  sustain,  as  was  ad- 
judged by  the  verdict  and  judgment  below. 

It  is  apparent  from  the  record  that  these  appellants  have  at- 
tempted to  acquire  title  by  actual  possession,  and  whether  that 
possession  ripened  into  a  title  before  this  action  was  instituted 
was  one  for  the  jury. 

We  perceive  no  error  of  which  the  appellants  can  complain,  and 
the  title  having  been  established,  all  the  court  is  now  required 
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to  do  is   to  order  a  division  between  ttie  tieirs,  as  asked   for  In 
the  original  action. 
Judgment  affirmed. 

Judge  Pryor  delivered  tiie  following  response  to  a  petition  for 
rehearing: 

It  is  manifest  that  neither  of  the  appellants  have  title  to  the 
land  in  controversy,  and  whether  regarded  as  an  action  for  the 
•division  of  land  between  the  heirs  of  Hillyer  or  an  ejectment 
4igain6t  the  appellants,  the  appellees  were  entitled  to  recover. 
The  original  action  was  in  equity,  and  evidently  intended  as  one 
for  a  division,  but  it  is  conceded  that  as  against  appellants, 
who  claimed  to  be  in  the  possession,  it  was  an  djectment. 

In  the  former  judgment,  in  an  action  between  these  parties  and 

Sterobridge,  the  latter  only  claimed  127  acres  of  land  claimed  by 

the  Hillyer^s,  and  this  he  obtained,  and  it  is  now  an  undisputed 

fact  that  no  part  of  this  127  acres  is  claimed  by  the  appellees; 
^nd  the  amended  petition  tiled  in  that  action  and  the  answer 
thereto  puts  in  issue  the  title  to  the  land  in  Arterbury^s  posses- 
sion, who  was  a  teuant  of  Stembrldge. 

That  proceeding,  when  consideriid  with  reference  to  the  issue 
made  in  the  original  action,  sustains  the  claim  of  the  appellees 
as  against  Stembrldge.  as  it  is  evident  he  disclaims  to  own  any 
part  of  the  land  except  the  127  4cres,  and  the  appellant,  Smith, 
is  now  claiming  to  own  laqd  that  was  allotted  the  appellees  by 
him  as  a  commissioner,  appointed  for  that  purpose.  Neither  are 
entitled  to  hold  possession. 

This  land  was  allotted  to  James  Hillyer  and  wife,  nor  is  it  dis- 
puted that  thesu  appellees  are  the  heirs  of  James  and  Mary  Hill- 
j^er,  and  the  conveyance  was  made  to  the  latter  by  commissioners 
in  the  year  1811.     They  have  the  title,  and  are  entitled  to  recover. 

Petition  overruled. 


BOONE    V.  NEVINE. 
ROWAN  V.  SAME. 
(Filed  October  10,  1893— Not  to  be  reported.) 

Lien  for  street  improvemeDt— ApportlonmeDt  of  oost— The  obarter  of  the 
xsfty  of  Louisville  requires  the  assesemeut  for  cost  of  strpet  improyenient  to 
be  made  upon  the  whole  of  each  quarter  of  the  square  blDdiog  od  the  im- 
provemeDt, therefore,  the  property  of  appellants  was  properly  assessed  for  a 
oertain  street  improvement,  where  the  square  Id  which  it  is  located  biods 
upoD  the  ImprovemeDt,  althouffh  the  ImprovemeDt  does  Dot  ezteod  the 
-whole  distBDoe  of  the  square  or  reach  some  of  the  property  to  be  assessed. 

James   S.  Pirtle  for  appellants. 

Lane  &  Burnett  for  appellee. 

Appeals  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellants  appeal  from  the  several  judgments  against  tiiem 
•enforcing  liens  upon  their  respective  lots  for  the  cost  of  improving 
Bank  street  in  the  city  of  Louisville.  Their  sole  contention  is 
that  the  apportionment  is  not  correct. 
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The  other  parties  owning  property  on  said  street,  who  were  as- 
se&sed  for  the  purpose  of  the  improvements,  and  against  whom 
there  were  judgments,  do  not  complain. 

Bank  street  runs  east  and  west,  and  the  improvement  in  ques- 
tion is  from  Eighteenth  to  Nineteenth  street,  which  two  streets 
run  north  from  Banic  at  right  angles  with  that  street.  On  the 
south  side  of  Bank  street  Eighteenth  street  makes  an  offset,  and, 
beginning  at  a  point,  about  its  width,  west  of  the  intersection 
with  Bank  on  the  north,  runs  southeast;  and  Nineteenth  street, 
beginning  at  a  point  about  one  hundred  and  twenty  feet  east  of 
its  intersection  with  Bank  on  the  north,  also  runs  southeast  and 
parallel  with  Eighteenth.  Griffith  avenue,  for  Nineteenth  street, 
runs  northeast,  and  at  right  angles  with  Nineteenth  street,  inter- 
secting Bank  at  Eighteenth  street. 

Thus  it  will  be  seen  that  the  distance  between  Eighteenth  and 
Nineteenth  is  greater  on  the  north  than  it  is  on  the  south  side  of 
Bank— a  line  running  on  the  north  extending  at  each  end  beyond 
the  line  between  the  same  streets  on  the  south  of  Bank— and  that 
on  the  south  side  are  three  singularly-shaped  squares. 

The  lot  of  Mrs.  Bowan  and  one  of  Mrs.  Boone^s  lots  are  in  the 
square,  surrounded  by  Nineteenth  street,  Griffith  avenue.  Bank 
street,  Eighteenth  street  and  Owen  street,  which  latter  street 
runs  parallel  with  Griffith  from  Nineteenth  to  Eighteenth.  The 
northern  angle  only  of  this  square  is  on  Bank  street.  Pirtle^s  lot 
is  in  the  tri-angular  square,  bounded  by  Bank.  Nineteenth  and 
Griffith  avenue.  Mackay^s,  and  the  greater  part  of  Mrs.  Boone's 
property,  is  in  the  square  south  of  Bank  and  west  of  Nineteenth 
street. 

It  is  clear  that  Pirtle  can  have  no  grounds  or  complaint,  for  the 
reason  that  if  different  assessment  should  be  made  it  would  put 
an  additional  burden  upon  his  property.  Though  the  improve- 
ment on  Bank  does  not  extend  the  whole  distance  from  Nine- 
teenth to  the  street  west  of  Nineteenth,  and  in  fact  does  not  reach 
some  of  the  property  which  is  assessed  in  that  square,  the  squaie 
certainly  binds  upon  the  improvement;  and  as  the  charter  requires 
the  assessment  to  be  made  upon  the  whole  of  each  quarter  of  the 
square  binding  on  the  improvement,  Mackay's  and  Mrs.  Boone's 
property  was  properly  assessed,  for  if  their  property  is  not  liable 
to  assessment  for  said  improvement,  no  property  in  that  square, 
though  lying  directly  on  the  improvement,  could  be  assessed. 

The  principles  announced  in  the  case  of  Stengel  v.  Preston, 
89  Ky..  616,  tit  this  case  and  control  it. 

The  Judgment  is  affirmed. 


LOUISVILLE  &  NASHVILLE  B.  R.  CO.  v.  WILLIAMS. 

(Filed  December  12,  1893). 

1.  A  railroad  may  refuse  to  receive  a  car  from  another  oompaoy  for  traofi- 
portAtioD  over  its  road  if  the  car  is  in  such  an  unsafe  condition,  or  so  de- 
fective in  its  plan  of  construction,  as  to  render  the  handling  of  such  oar  by 
Its  employes,  In  connection  with  its  own  cars,  hazardous  or  unsafe. 

2.  The  constitnticnal  provision  (section  218)  compelling  one  railway  to 
receive  and  transfer  over  its  line  cars  of  another  company  was  not  Intended 
to  compel  a  road  to  receive  cars  in  a  defective  or  unsafe  condition. 

8.  A  brakeman,  by  acceptinpr  employment  as  such,  assumes  the  risks  or- 
dinarily incident  to  bis  undertaking;  but  at  the  same  time  he  has  a  right  to 
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•tiseame  that  all  appliaDces  will  be  afforded  him  to  enable  bim  faithfully  to 
•discharge  his  duties. 

4.  A  railroad  reoeiviDff  from  another  company  oars  for  transportation  owes 
the  duty  to  its  employes  of  making  a  careful  superficial  inspection  as  to 
their  condition,  such  as  an  ordinarily  prudent  man,  engaged  in  like  busi- 
ness, would  make  for  the  protection  and  safety  of  the  employes  requirf  d  to 
handle  the  cars;  and  where  defects  in  such  cars  are  patent,  and  cause  an 
injury  to  an  employe  who  did  not  know  of  their  existence,  the  company  is 
liable. 

A  brakeman  was  injured  in  coupling  a  car  by  reason  of  a  projecting  bolt 
-on  a  car  received  by  the  railroad  from  a  connecting  line.  The  projecting 
holt  made  the  car  dangerous  to  those  attempting  to  couple  it  to  other  cars; 
but  such  boU  as  a  struotura]  part  of  the  foreign  car,  placed  there  according 
to  the  design  of  its  construction  and  not  by  neglect  or  accident.  The  mil- 
rnad  made  no  inspection  of  the  car  before  receiving  it.  Held-^-That  the 
^company  is  liable  to  the  brakeman  for  the  injury. 

J,  W.  Bryan  for  appellant. 

Wm.  Goebel  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee,  Daniel  Williams,  while  in  the  employ  of  the  Louis- 
ville &  Nashville  Ballroad  Co.  us  a  brakeman.  In  the  attempt  to 
couple  two  freight  oars,  had  his  hand  so  badly  mashed  as  to  ren- 
der the  amputation  of  his  arm  necessary  below  the  elbow.  He 
instituted  this  action  for  the  injury  received,  alleging  gross  neg- 
lect on  the  part  of  those  over  him,  and  whose  orders  he  was  re- 
quired to  obey,  and  recovered  the  sum  of  $8,500  in  damages. 

His  recovery  was  based  on   the  alleged  defective  condition  of 

one  of  the  oars  he  was  engaged  in  coupling,  the  defect  oAusing 

the  injury.     He  avers  the  defect  was  known  to  the  company  or 

could  have  been  known  by  the  exercise  of  ordinary  care  and  in- 
spection. 

The  defect  consisted,  as  is  alleged  and  proven,  in  a  long  iron 
pin  or  bolt  projecting  from  the  dead  wood  of  the  car,  near  the 
jilace  of  coupling,  so  that  in  making  this  coupling  his  coat  sleeve 
was  caught  by  the  pin,  preventing  him  from  withdrawing  bis 
hand,  which  was  caught  between  the  bumpers  and  mashed. 

The  appellant  relies  in  its  argument  on  two  grounds  as  a  de- 
fense: 

First,  that  the  defect,  if  any,  consisted  in  the  construction  of 
the  car  that  was  being  coupled;  that  it  belonged  to  another  and 
-distinct  corporation,  coming  to  the  defendant's  road  laden  with 
merehandiso,  and  the  bolt  was  not  loose,  nor  did  it  project  fur- 
ther than  Was  intended  in  its  original  construction;  that  no  de- 
fect existed,  but  the  extension  of  the  bolt  was  the  manner  in 
which  the  car  was  built,  and  it  being  the  duty  of  the  defendant 
to  receive  and  transport  over  its  line  of  road  the  car  with  the 
merchandise  to  its  place  of  destination,  thu  company  could  not 
be  held  liable  for  the  mode  in  which  the  car  was  constructed;  if 
the  defect  was  one  of  construction,  the  car  belonging  td  another 
company  and  the  appellant  compelled  to  receive  it  by  leason  of 
section  213  of  the  State  Constitution,  no  liability  can  arise. 

The  second  ground  is  that  of  contributory  neglect  on  the  part  of 
the  appellee. 

The  answer  filed  merely  puts  in  issue  the  defective  condition  of 
the  car,  and  there  is  no  averment  that  the  car  belonged  to  another 
^nd  distinct  corporation,  or  that  the  defect  was  one  of  construo- 
Jtion,  if  any  existed. 
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The  testimony,  however,  shows  that  the  car  was  the  property 
of  another  railroad  oompany,  the  New  York,  Lake  Erie  &  West 
em,  and  the  appellant  received  it  upon  its  line  for  the  purpose  of 
transporting  the  merohandise  tuits  ownei,  and,  as  the  case  seems- 
to  have  been  tried  on  the  issue  arising  from  the  testimony  as  to 
the  liability  of  one  railroad  for  the  condition  of  the  oars  of  an- 
other company  when  receiving  the  cars  of  the  latter  on  its  line  ot 
road,  it  may  be  proper  to  determine  the  question  as  both  counsel 
present  it. 

It  seems  to  us  the  constitutional  provision  by  which  one  railroad 

company  is  compelled   to  take  cars  of  another  over  its  line  can 

have  no  bearing  in  this  case. 

If  the  cars  were  in  an  unsafe  condition,  or  even  so  defective  in 
their  construction  as  to  render  them  unsafe  to  those  who  are  re- 
quired to  handle  ihem,  it  is  the  duty  of  the  oompany  to  refuse  to 
receive  the  car,  if  suoh  defects  exist,  and  no  other  construction, 
it  seems  to  us.  can  well  be  given  this  clause  of  the  Const! tutibn» 
The  brakeman  had  been  employed  to  discharge  a  duty  in  coup- 
ling cars  that  was  dangerous  whenever  attempted,  and  when 
entering  into  the  service  he  assumed  all  the  risks  ordinarily  in- 
cident to  such  an  undertaking,  and  at  the  same  time  he  had  the 
ri^ht  to  assume  that  all  the  appliances  would  be  afforded  him  to 
enable  him  to  faithfully  discharge  (his  duty. 

It  is  immaterial  whether  the  car  with  the  merchandise  be- 
longed to  the  one  corporation  or  the  other;  it  was  the  duty  of  the 
appellant,  by  inspection  or  otherwise,  to  ascertain  whether  or  not 
the  car  was  in  such  a  condition  as  that  it  could  be  safely  handled 
by  its  subordinates. 

This  care  to  be  exercised  is  not  such  as  would  require  the  com- 
pany receiving  the  car  to  test  the  strength  of  the  metal  or  the- 
material  out  of  which  it  was  constructed,  or  to  make  that  rigid 
examination  into  the  car's  condition  as  could  onl^^  be  arrived  at 
by  actual  tests,  but  the  care  must  be  of  at  least  an  ordinary  in- 
spection by  one  competent  to  know  whether  or  not  the  car  is  in 
a  safe  condition  for  transportation,  and  can  be  handled  by  a  sub- 
ordinate, who  will  exercise  ordinary  care,  without  danger. 

The  cases  relied  on  by  counsel  for  the  appellant  are  not  incon- 
sistent with  the  right  of  recovery  in  this  case. 

The  case  of  Baldwin  v.  C,  R.  L.,  &  P.  R.  R.Co..  50  Iowa,  680,  was 
where  the  defendant  received  upon  its  road  a  car  of  another  road 
that  was  equipped  as  cars  in  general  use,  and  it  was  claimed  that 
the  injury  would  not  have  happened  if  the  latest  and  most  ap- 
proved appliances  had  been  used  in  coupling.  The  court  said 
that  as  such  cars  from  which  the  injury  oi*ifeinated  were  in  gen- 
eral use.  although  not  constructed  upon  the  most  approved  plan, 
the  employe  must  be  presumed  to  have  assumed  such  risks  when 
entering  iiito  the  employment. 

In  the  case  of  Indianapolis,  Bloomington  <fe.  W.  R.  R.  Co  v. 
Flanegan,  77  111.,  3f)5,  the  court  adjudged  that  the  company  was 
not  liable  for  a  personal  injury  to  the  employe  while  coupling 
cars  halving  double  buffers  simply  because  a  higher  degre  of 
care  is  required  in  using  them  than  in  those  differently  con- 
structed. 

The  cases  referred  to  by  counsel  all  proceed  on  the  idea  that 
the  employe  assumed  all  the  ordinary  hazards  arising  in  the  per- 
formance of  what  he  has  undertaken. 

These  cases,  as  well  as  others  cited  by  counsel  for  the  appellant, 
are  in  harmony  with  the  rule  requiring  the  company  to  furnish 
safe  cars  and  machinery  in  the  conduct  of  its  business  for  the  use 
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of  its  subordinates  or  employes.  It  was  the  duty  of  the  appellant 
to  have  cars  belonging  to  another  company,  when  coming  on  to 
its  road,  inspected;  and  if  there  is  such  a  defect  as  renders  it 
dangerous  to  handle  them  in  the  ordinary  mode,  to  refuse  to  take 

them. 

It  is  not  expected  of  a  brakeman  that  he  shall  make  an  inspec- 
tion for  himsplf,  as  It  must  constantly  happen  that  he  is  required 
to  couple  and  uncouple  cars,  without  time  aiTorded  him  to  make 
even  a  cursory  inspection.  He  has  the  right  to  rely  on  his  prin- 
cipal to  furnish  what  is  safe  for  his  use.  There  are  different  ap- 
pliances used  for  coupling  and  uncoupling  cars  and  in  the  manner 
of  constructing  cars,  still  if  such  appliances  are  those  ordinarily 
used,  although  they  may  differ  from  those  used  by  the  road  in 
which  the  injury  occur,  the  company  is  not  responsible  if  the 
difference  in  the  appliances  alone  produced  the  injury.  A  car, 
however,  may  be  so  constructed  or  built  as  to  render  it  more 
than  ordinarily  dangerous  when  attempting  to  couple  it  with  other 
cars  of  different  construction,  and  when  this  is  patent  the  com- 
pany must  see  to  it  that  the  danger  is  removed. 

In  Shearman  &  Bedfleld  on  Negligence,  section  193,  3d  edition, 
the  rule  is  laid  down  as  follows:  **The  duty  of  the  master  to  inspect 
materials,  machinery,  etc.,  used  by  his  servants  in  the  course 
of  his  business,  extends  not  only  to  those  things  which  are  his 
property  or  are  directly  furnished  by  him,  but  also  equally  to  all 
things  which  it  becomes  the  duty  of  his  servants  to  use  in  the 
course  of  their  employment.  Thus  where  a  railroad  company 
requires  its  servants  to  handle  cars  not  belonging  to  it,  or  run 
trains  over  a  track  belonging  to  another  company,  its  obligations, 
superficial  as  to  inspection,  are  the  same  as  though  such  cars 
and  track  were  its  owr.." 

In  the  case  of  Gotlieb  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  a  brake- 
man  was  seriously  injured  while  coupling  cars.  The  bumpers  of 
the  cars  were  not  wide  enough,  when  the  drawheads  passed  one 
another,  to  protect  the  employe  from  injury. 

The  defect  was  in  the  construction  of  the  car.  but  so  obvious 
that^  one  by  an  ordinary  inspection  could  see  the  defect.  The 
cars  also  belonged  to  anotlier  company.  The  court  in  that  case 
said:  ''It  is  not  bound  to  take  such  cars,  if  they  are  known  to  be 
defective  and  unsafe;  even  if  not  hound  to  make  tests  to  discover 
secret  defects,  it  is  bound  to  inspect  foreign  cars  just  as  it  would 
inspect  its  own  cars.  It  owes  the  duty  of  inspection  as  master, 
and  at  least  responsible  for  the  consequences  of  such  defects 
as  would  be  disclosed  or  discovered  by  ordinary-  inspection.  Em- 
ployes can  no  more  be  said  to  assume" the  risks  of  such  defects  in 
foreign  cars  than  in  cars  belonging  to  the  companv."  ilOO  N.  Y., 
462. ) 

In  Goodrich  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  the  same  doctrine 
was  recognized,  the  court  saying:  "This  duty  of  examining  for- 
eign cars  must  obviously  be  performed  before  such  cars  are  placed 
in  trains  upon  defendant's  road  and  furnished  to  its  employes  for 
transportation.  Where  so  furnished  the  emj)loyes,  whose  duty 
it  is  to  manage  the  trains,  have  the  right  to  assume  that,  so  far 
as  ordinary  care  can  accomplish  it,  the  cars  are  equipped  with 
safe  arul  suitable  appliances  for  the  discharge  of  their  duty,"  etc. 
(41  Am.  &  Eng.  Railroad  Cases,  259.) 

The  rule  deducible  from  all  the  cases  is  this:  That  where  one 
company  receives  cars  of  another  company  on  its  line  of  road  for 
transportation,  it  is  the  duty  of  the  company  taking  them  to 
make  careful  superficial  inspection  of  their  condition,  such  as  an 
ordinarily  prudent  man,  engaged  in  like  business,  would  make 
for  the  protection  and  safety  of   the  employes  required  to  handle 


552  BHELBT  v.  COMMONWEALTH. 

the  cars;  and  when  such  defects  are  patent,  and  an  injury  occurs 
to  the  employes  by  reason  of  the  defect  that  is  unknown  to  the 
party  injured,  the  company  is  responsible. 

There  are  but  two  witnesses  in  the  case— the  party  injured  and 
an  employe  of  the  company.  The  plaintilT  states  that  he  was  in- 
jured by  this  projecting  bolt  that  had  become  loosened.  The 
w^ituess  for  the  company  states  that  he  examined  some  of  the 
«ars  after  the  accident,  and  found  no  such  state  of  case  as  that 

detailed  by  the  plaintiff;  that  the  bolt  did  project,  but  this  was 
owinp:  to  the  mode  of  constructinc;  such  cars. 

Whether  they  were  such  as  could  be  coupled  safely  with  other 
cars  does  not  appear,  nor  is  there  any  testimony  showing  that 
any  inspection  had  ever  been  made  of  this  car  by  any  one  before 
or  after  receiving  it,  and  not  until  the  injury  was  innicted. 

If  the  testimony  of  the  railway  company  is  in  conflict  with  the 

Elaintifl's  statement,  it  was  with  the  Jury  to  say  which  one  they 
elieved,  and  unless  the  court  erred  in  giving  the  law  of  the  case 
the  judgment  must  be  affirmed. 

The  defense  asked  the  court  to  say  that  if  the  injury  was  caused 
from  the  mode  In  which  the  car  was  constructed  they  must  find 
for  the  defendant.  This  the  court  refused  to  give,  and  properly, 
for  the  reason,  if  no  other,  that  the  construction  might  have  been 
of  such  a  character  as  to  render  it  dangerous  to  couple  these  for- 
eign cars  with  the  oars  of  the  defendant,  and,  besioes,  the  court 
had  given  the  law  of  the  case  in  the  instructions  for  the  plaintiff. 

The  court  said  in  effect  to  the  injury  that  if  th<»y  believed  that 
this  iron  bolt  projected  from  the  deadwood  of  the  car  the  plain- 
tiff coupled,  and  that  thin  was  such  a  defect  in  said  car  as  made 
it  unsafe  and  dangerous  to  couple,  and  that  by  reason  of  said  pro- 
jecting bolt  the  injury  occurred,  and  that  the  servants  for  the 
defendant,  whose  duty  it  was  to  inspect  the  car,  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known,  that  said  bolt  did 
project  from  the  deadwood  for  a  time  long  enough  before  plain- 
tiff was  injured  to  have  enabled  the  servants  of  the  defendant, 
by  the  exercise  of  ordinary  care,  to  remove  the  bolt  or  pin  or  re- 
pair the  defect,  if  any  existed,  etc.,  they  must  find  for  the  plain- 
tiff. 

The  question  of  contributory  neglect  was  also  submitted  to  the 
jury  under  a  proper  instruction,  and  finding  no  error  this  judg- 
ment must  be  affirmed. 


SHELBY  V.  COMMONWEALTH. 
(Filed  January  9,  1894— Not  to  be  reported.) 

1.  The  evidence  wholly  fails  to  oonnect  appellant  with  the  murder  for 
which  he  was  indicted  and  oonvicted,  and  disclosf^s  no  oiraumstanoe  incoD- 
tiistent  with  his  Innocence.     The  judf^ment  must,  therefore,  be  reversed. 

2.  A  reversal  of  a  judgment  of  conviction  in  a  criminal  case  can  not  be 

f  ranted  upon  the  sole  ground  of  insufficient  evidence  to  sustain  the  verdict; 
at  if  there  is  no  evidence  or  circumstance  conducing  to  show  the  guilt  of 
an  accused,  the  judgment  will  be  reversed  on  appeal. 

8.  Evidence  to  contradict  the  statement  of  a  witness,  as  to  a  conversation 
be  had  with  the  appellant  as  to  a  collateral  matter,  was  Incompetent  and 
prejudicial  to  the  accused. 

W.  G.  Bullitt,  J.  D.  White  &  Son,  J.  M.  Nichols  and  W.  T.  White 
for  appellant. 
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W.  J.  Hendrick  for  appellee. 
Appeal  from  Carlisle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

On  the  morning  of  October  15,  1887,  Mrs.  Sallle  Moore  was  mys- 
teriously murdered  while  engaged  at  work  at  her  home  in  Ballard 
<50unty. 

She  and  her  two  sons,  James  and  Henry  were  living  together 
on  a  public  road  leading  from  Hinkleville  to  Bandana,  along 
which,  on  the  morning  of  the  murder,  various  persons  were  seen 
passing.  The  sons  left  the  house  about  sunrise  that  morning  to 
attend  to  some  work  on  a  part  of  their  land,  distant  something 
-over  a  mile  from  the  home  place.  When  they  returned,  between 
10  and  11  o'clock,  they  found  their  mother  lying  in  the  cook  room 
dead,  with  her  throat  cut  and  skull  crushed. 

A  trunk  belonging  to  Henry  Moore,  containing  a  pocketbook 
with  $480,  had  been  broken  open  and  the  money  taken.  Thlp 
money  had  been  left  there  by  one  Harvey  more  than  a  year  before, 
and  it  was  not  thought  that  any  one  knew  it  save  Harvey  and  the 
two  Moore  boys,  as  they  agreed  not  to  tell  anyone. 

In  an  adjoining  room  in  James'  trunk  there  was  a  pocketbook 
containing  $150,  which  was  not  molested,  but  in  the  same  room 
the  drawers  of  the  bureau  had  been  ransacked,  and  some  change 
belonging  tc  Mrs.  Moore  taken.  Henry  Moore  had  several  hun- 
dred dollars  which  he  carried  in  his  pocket. 

In  about  a  week  after  the  murder  Ivan  Shelby,  who  was  a 
nei^hew  of  the  appellant,  was  arrested,  charged  with  murdering 
the  old  lady,  and  after  an  exciting  trial,  in  an  intensely  excited 
community,  was  held  over  by  the  examining  court  for  further 
trial  without  bail.  In  these  proceedings  the  appellant  took  an 
active  p:irt  in  defense  of  his  nephew.  He  became  embittered 
against  the  Moores  for  what  he  termed  the  persecution  of  an 
innocent  boy,  and  went  so  far  as  to  use  harsh  and  unbecoming  lan- 
guage with  respect  to  the  murdered  woman.  Upon  the  termina- 
tion of  the  trial,  holding  over  his  nephew  without  bail,  he  was 
deeply  aiTe«ted  and  distressed. 

In  April,  1888,  the  Shelbys— the  appellant  and  his  nephew- 
were  each  indicted  for  the  murder.  Upon  the  separate  trial  of 
the  nephew  he  was  found  guilty  and  sentenced  to  the  penitentiary 
for  life;  but  on  an  appeal  to  this  court  the  Judgment  was  reversed, 
after  which,  as  we  loarn  from  the  current  history  of  the  times, 
he  was  taken  from  jail  and  hung  by  a  mob. 

In  June,  1893,  the  appellant  was  tried,  convicted  and  sentenced 
to  the  penitentiary  for  life.  His  motion  for  a  new  trial  having 
been  overruled,  he  has  appealed  to  this  court,  relying  mainly  on 
the  fact  that  there  is  an  utter  absence  of  testimony  connecting 
him  with  the  crime,  and  no  proof  whatever  of  his  guilt. 

Passing  over  the  testimony  of  the  accused  and  his  two  sons,  to 
the  effect  that  he  was  at  home  at  work  making  sorghum  molasses 
on  the  morning  of  the  murder,  and  that  of  his  neighbor,  Wiggin- 
ton,  who  was  at  work  with  him,  we  will  notice  briefly  the  testi- 
mony supposed  to  be  important  for  the  State,  and  thought  to 
show  the  guilt  of  the  prisoner. 

The  first  witness  was  M.  Moore,  who  testified  that  after  the 
committal  of  Ivan  he  was  one  of  his  guards  and  had  the  following 
talk  with  the  appellant,  who  was  then  not  charged  with  the 
crime:  "We  was  talking  about  the  case— Ivan  Shelby's—  I  says 
'Mort,  I   don't  know  Ivan  Shelby   like   I   know    the   older   ones. 
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There's  Alf.  and  Watt  and  yourself  I've  been  acquainted  with 
some  time,  may  be  for  twenty  years,  but  I  don't  know  Ivan.'  He 
stopped,  lie  throwed  his  eyes  to  the  Ki'ound  and  sorter  stamped 
his  foot  and  says:  *  Jim,  we'll  be  made  examples  of  for  your  chil- 
dren and  mine  to  see.'  I  says,  *Mort,  what  time  are  you  RDing^ 
out;'  he  says  'now  directly.'  Well,  I  overtaken  him  about  a  mile 
from  his  place,  goinj?  out  home,  too,  on  Sunday,  and  I  drove  my 
buR;gy  on  behind  his,  him  and  Miss  Nellie  Morton  was  together* 
me  and  Mr.  Joe  Tucker  was  together  in  the  buggy,  and  when  we 
got  to  the  corner  of  Frank  Henderson's  field  he  drove  his  buggy 
on,  I  turned  to  the  left  to  go  home.  He  stopped  and  says:  *Jim, 
I  want  to  talk  to  you.'  I  got  out  of  my  buggy;  he  started  in  the 
woods,  and  went  about  fifteen  steps  from  the  road.  He  stopped. 
I  went  and  laid  my  hand  on  his  shoulder  and  I  looked  at  him^ 
and  I'll  tell  you  it  hurt  my  feelings  to  look  at  him." 
Question  by  Commonwealth.  *'Did  you  weep?'' 
Answer,  '*!  did.  He  made  this  remark;  no,  lam  a  little  too 
fast  on  that.  When  I  wept  he  looked  at  me  and  said:  *'0  God; 
I  wish  I  could  cr3','  and  turned  from  me  and  said:  'Jim,  I'll  be  at 
your  house  to-morrow  and  tell  you  all  about  it,'  and  went  back 

to  bis  buggy  and  I  went  back  to  mine.     I  think  he  cried." 

Qiies.     **Wa8  he  excited  or  not?" 

Ans.  *'Well,  I  do  think  he  was.  I  know  he  was;  I  think  noth- 
ing about  it;  said  he  couldn't  cry;  wished  to  God  he  could." 

On  cross-examination  the  witness  volunteered  the  statement  that 
betook  this  to  mean  that  Mort  and  Ivan  **had  done  made  an 
agreement  and  done  that  deed."  This  was  objected  to,  but  what 
action,  if  any,  the  court  took  on  it  does  iiot  appear  from  the 
record.  The  witness  afterwards  met  the  accused,  but  no  further 
talk  of  importance  occurred  between  them. 

The  State  next  intioiluced  Mrs.  Thornberry,  who  proved  that  a 
week  before  the  killing  she  saw  two  men  near  Mrs.  Moore's,  leiB- 
urely  coming  from  the  direction  oi"  Mr.  Scott's,  and  going  down 
the  lane,  as  she  supposed,  to  a  turkey-shooting  match  in  the 
neighborhood;  one  of  them  she  took  to  be  Mort  Shelby,  bub 
didn't  know  the  other. 

C.  C.  Homer,  next  introduced,  said  that  during  the  examininjr 
trial  of  Ivan  Shelby  lie  was  approaclied  by  the  appellant,  whc> 
told  him  that  he  liad  learned  that  he,  the  witness,  was  a  detective, 
and  offered  him  $100  to  come  down  to  his,  appellant's  house  and 
help  him  work  up  the  case;  that  he  believed  that  Hall  Mos.s  was 
the  guilty  man.  Witness  went  down  to  the  neighborhood  and 
saw  the  appellant,  who  asked  him  how  it  would  do  for  Nellie 
Eu!)ank  to  swear  in  Ivan's  case  that  she  saw  Hall  Moss  running 
with  his  hat  in  his  hand  on  the  day  of  the  murder  from  Mrs. 
Morre's  house  toward  Moss'  house;  that  he  asked  him  if  she  saw 
this,  and  he  answered  that  she  would  swear  it.  Witness  told 
him  that  as  Miss  Euhanks'  character  was  had,  she  would  have  to 
be  corroborated.  He  said  "he  would  try  to  find  where  the  stick 
was  cut,  and  that  he  could  dry  limbs  by  tiie  fire.  Defendant 
knew  I  was  a  detective."  He  said  that  there  were  $J)(X)  in  gold  at 
Moore's  (this  rumor  is  shown  by  other  testimony  to  have  been 
communicated  to  the  accnsed  and  others  after  the  murder). 

A.  J.  Moore  promd  that  on  the  morning  of  the  murder  he  went 
to  Shelby's  house  and  found  him  at  work  making  sorglium  with 
his  two  soTis  and  \vigginton,  and  told  him  about  the  killintr,  and 
he  said  that  Pemberton  was  the  man  that  killed  her;  that  he  waa 
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athief  aud  had  stolen  corn  from  liini.    That  night  at  Mrs.  Moore^s 

house  they  took  a  vote  on  who  was  guilty,  and  fourteen  out  of 
sixteen  voted  that  Pemberton  was  guilty,  and  Hhelby  thought  sa 
too. 

David  Hudson  testified  that  on  the  day  after  the  murder  he  saw 
the  accused  over  at  Mrs.  Moore's,  and  *'saw  something  on  hia 
shoes  that  looked  like  blood;  it  was  on  both  shoes  about  alike; 
it  extended  from  the  toes  to  the  instep;  never  worked  around 
the  pan  of  a  sorghum  mill  and  didn't  know  what  effect  it  would 
have  on  leather.'' 

O' Donley  also  proved  that  the  accused,  on  the  day  after  the 
murder,  passed  excitedly  among  the  groups  of  men  and  among 
the  officers  from  Paducah,  who  were  at  the  Moore  house  investi- 
gating the  murder,  with  blood  on  his  shoes. 

Winfleld  Scott,  introduced  for  the  State  and  whose  character,, 
it  IK  argued  in  the  record,  was  impeached  '*by  many  witnesses, 
and  sustained  by  none,''  swears  that  while  Ivan  was  in  jail  the 
accused  tried  to  get  him  to  swear  that  he  saw  Hall  Moss  running 
hack  to  Henry  Turner's  field  on  the  morning  of  the  murder,  with 
his  hat  off,  and  agreed  that  he  would  give  him  $50  to  so  swear; 
that  Alf.  Shelby,  another  uncle  of  Ivans,  saw  him  and  asked 
liim  if  he  saw  Hall  Moss  there,  and  he  told  him  no,  and  he  said 
he  wanted  nothing  more  to  do  with  him. 

George  Bagland  proved  that  a  short  while  before  Ivan's  trial  he- 
saw  the  appellant  at  Scott's  house,  and  that  Shelby  told  him  that 
**Scott  knew  something  about  the  Moore  matter,  but  he  could  not 
pet  it  out  of  him;"  and  wanted  witness  to  assist  in  getting  Scott 
to  oome  to  Bandana  where  they  could  get  the  facts  oiit  of  him. 

Mrs.  Clark,  supposed  to  be  a  very  important  witness,  testified 
that  **she  saw  Mort  SheJby  after  the  murder  a  short  while  at 
Bratton's,  a  brother-in-law  of  Shelby's;his  wife  and  Nellie  Mor- 
ton, who  then  lived  with  defendant,  were  there;  Mort  and  his 
family  had  just  returned  from  a  visit  to  Ivan  Shelby  in  jail;  we 
were  talking  about  the  murder,  and  Nelli«  Morton,  sometimes 
called  Nellie  Eubank,  who  lived  with  Mort  at  the  time,  but  wha 
had  lived  with  Ivan  at  the  time  of  the  murder,  and  she  said  she 
did  not  care  if  Mrs.  Moore  was  killed  because  they  had  that  in- 
nocent boy  prosecuted,  and  Mort  said  her  d—d  old"^  throat  ought 
to  have  been  cut  forty  years  ago;  that  she  was  aliar  and  a  tattler, 
and  it  was  a  slip  of  her  d — d  old  tongue  that  caused  her  throat 
to  he  cut;  that  she  was  nothing  but  a  mischief  maker." 

Mrs.  McElyea  testified  that  "she  saw  the  appellant  at  Mrs. 
Moore's  on  the  night  after  the  murder,  and  he  said  'no  white 
man  did  it,  a  negro  did  it;'  he  was  chewing  tobacco  very  fast, 
seemed  restless  and  nervous,  kept  his  feet  going." 

The  Commonwealth  then  introduced  proof  showing  it  to  be  im- 
probable that  Pemberton  committed  the  murder,  and  Hail  Moss^ 
testifies  that  he  didn't  do  it. 

David  Sim.s,  of  color,  proved  that  about  a  week  after  the  mur- 
der he  heard  the  appellant  "ask  Ivan  what  the  news  was."  Ivan 
said  "bad  news."  They  went  off  and  talked,  and  witness  heard 
nothing  more. 

Tlie  next  and  last  witness  introduced  for  the  State,  Tom  Stuart, 
testified  that  Mort  came  to  see  him  and  learn  what  his  testimony 
would  be  in  Ivans  case;  he  was  accusing  Henry  Moore  and 
othi^rs  of  doing  the  murder.  He  said  that  if  it  had  not  been  for 
thp  slip  of  the  tongue  the  d—d  old  b— 's  throat  would  not  have 
hpen  cut;  that  they  had  Ivan  into  it,  and  he  was  afraid  they 
wO'.ild  get  him  into  it. 

We  have  thus  given  in  some  detail  the  testimony  upon  which 
the  State  relied,  and  we  are  unable  to  say  that  there  is  any  evi- 
dence whatever   connecting  the   accused  with  this    horrid  ciime* 
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There  is  no  oircumstanoe  at  all  inconsiRtent  with  his  innocencp. 
His  own  testimony,  thougfh  corroborated  by  others  and  free  from 
t;ontradiction  or  inoonsistency,  might  have  been  ignored  by  the 
jury,  and  if  there  had  been  any  evidence  or  circumstance  offered 
by  the  State  conducing  to  show  guilt,  we  could  not  disturb  the 
verdict. 

We  need  not  discuss  this  testimony.  Tts  mere  statement  is 
'sufHclent  to  show  that  it  falls  short  of  its  purpose.  It  would  take 
ii  vivid  imagination  indeed  to  transvert  the  vague,  unsatisfactory 
Hnd  incomprehensible  jargon  of  Ivan  Moore  into  a  solemn  con- 
fession of  guilt  made  by  the  deceased.  Still  less  is  it  evidence  of 
guilt  or  a  circumstance  indicating  guilt  that  the  appellant  should 
"draw  attention  to  himself,  incur  the  hostility  of  the  Moore^s.  and 
invite  a  prosecution  by  going  about  the  county  denouncing  the 
-old  lady  in  harsh  and  unfeeling  language. 

The  proof  that  he  attempted  to  hire  Scott  to  swear  falsely  in 
Ivan^s  behalf  is  admittedly  unworthy  of  belief,  and  if  true  would 
throw  no  light  on  his  own  guilt.  He  was  not  then  charged  with 
the  crime. 

Whatever  may  be  uncovered  now  of  this  crime,  we  are  certain 
that  the  record  before  us  discloses  nothing  upon  which  the  verdict 
can  be  allowed  to  rest.  There  are  a  number  of  errors  of  law  oc- 
curring during  the  trial,  but  they  are  insiguiflcant  as  compared 
to  the  question  we  have  discussed. 

The  assessor,  for  example,  proved  that  when  he  took  the  list 
t)f  the  appellant,  a  week  before  the  killing,  he  told  appellant  that 
he  thought  the  Moores  had  money,  but  they  had  given  in  none; 
and  the  appellant  told  him  that  the  Moore's  had  no  money,  as 
old  man  Moore  had  bought  land  with  what  money  he  had.  The 
Commonwealth  was  permitted  to  prove  the  assessor  had  made 
different  statements  from  this  at  various  times  when  the  appel- 
lant was  not  present,  viz.,  that  the  appellant  had  told  him  that 
the  Moores  had  money,  and  that  he  ought  to  make  them  give  it 
in  for  taxation. 

The  testimony  of  the  assessor  as  to  what  took  place  between  the 
Appellant  and  himself  on  the  collateral  matter  was  conclusive  on 
that  question,  and  it  was  prejudicial  to  the  appellant  to  show  by 
Incompetent  testimony  that  he  knew,  prior  to  the  killing,  that 
the  Moores  had  money  in  their  possession. 

While  this  court  has  no  power  to  reverse  a  judgment  of  convic- 
tion in  a  criminal  case  upon  the  sole  ground  that  there  was  not 
sufficient  evidence  to  sustain  the  verdict,  yet  we  may  do  so,  and, 
we  may  add.  it  becomes  our  duty  to  do  so  when  tlie  record  dis- 
closes no  evidence  or  circumstance  conducing  to  show  the  guilt 
of  the  accused. 

The  judgment  is  reversed,  with  directions  to  grant  the  appellant 
a  new  trial,  and  for  proceedings  consistent  with  this  opinion. 


HILLARD  V.   ROUNTREE. 
(Filed  January  9,  1894— Not  to  be  reported.) 

1.  A  jndgmPDt  dlrootioK  the  sale  of  laod  to  satisfy  a  vendor's  lien  must 
"describe  the  land  so  as  to  identify  it.  A  deRoription  of  it  as  the  land  '*Mt 
out  and  described  in  the  petition*'  is  not  sufficient. 

2.  The  petition  by  a  vendor  to  enforce  his  lien  on  land  sold  by  title  bond 
for  the  unpaid  deferred  payments  must  set  out  the  terms  of  the  bond  ai'd 
the  character  of  title  he  a^rreed  to  convey,  and  bin  obiliry  and  wlllinffi  eR<  ut 
so  convey.  A  default  judgment,  based  on  a  petition  not  setting  out  these 
facts,  Is  erroneous. 
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Scott  &  Wilson  for  appellant.* 

J.  W.  Jones  for  appellee. 

Appeal  from  Barren    Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

The  petition  of  appellee  sought  a  sale  of  certain  lands  to  satisfy 
the  unpaid  purchase-money  notes  executed  and  delivered  to  bim 
hy  the  appellant.  He  alleged  that  he  had  sold  the  land  to  the 
appellant  and  executed  to  him  a  title  bond  therefor. 

There  was  judgment  of  sale  by  default,  which  is  now  complained) 
of  because  the  pleadings  do  not  support  it.  This  contention  is. 
manifestly  correct.  To  entitle  the  vendor  to  the  relief  sought  it 
was  incumbent  on  him  to  set  out  the  terms  of  the  bond  to  which, 
he  refers,  the  character  of  the  title  to  be  made  and  his  ability 
and  willingness  to  convoy  according  to  the  terms  of  the  contract.. 
(Calvin  v.  Duncan,  12  Bush,  101.) 

Moreover,  the  land  was  described  in  the  judgment  as  that  *'set: 
out  and  described  in>tbe  petition,''  which  is  insufficient.  (Law- 
less V.  Barger,  &c.,  9  Bush,  665.) 

Judgment  reversed,  with  directions  to  proceed  as  herein  indi^ 
catcd. 


MARLER  V.  COMMONWEALTH. 
MARLER  V.  SAME. 

1.  Tbe  appellants  wore  not  entitled  to  a  ooDtlDnaDoe  in  this  case  slDoe  tbey- 
niAilH  DO  effort  to  secure  tbe  atteodanoe  at  court  of  tbelr  absent  witness. 

2.  To  sboot  into  a  train  of  cars  with  tbe  Intent  to  assassinate  is  a  oommon 
law  offense,  wbicb  may  be  joined  in  an  indictment  wltb  otber  common  law- 
off.fnses. 

(Filed  January  9,  1894— Not  to  be  reported.) 

Chas.  H.  Price  and  M.  H.  Rhorer  for  appellants. 

W.  J.  Heiidriok  for  appellee. 

Appeals  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  evidence  shows  beyond  a  doubt  that  the  appellants  fron> 
ambush  shot  into  a  train  of  cars  and  killed  Mary  E.  Bowden. 
They  evidently  intended  to  assassinate  a  man,  but  missed  their 
mark  and  assassinated  a  woman. 

They  contend  that  to  shoot  into  a  train  of  cars  and  kill  a  person 
is  a  statutory  offense  which  can  not  be  joined  with  a  common 
law  offense;  but  we  think  that  to  shoot  into  a  train  of  cars  to  do 
mischief  "is  a  common  law  offense,  and  the  use  of  some  expres- 
sions that  are  used  in  the  statute  makes  no  difference. 

The  appellants  also  contend   they  ought  to  have  had  a  contin- 
uance on  account  of  the  absence  of  a  witness.     The  appellants  did 
not  take   any  legal   steps  to   have  the   witness   appear  for  them, 
hence  they  were  not  entitled  to  a  continuance  on  account  of  hia 
absence.     There  is  no  error  in  the  instruction. 

The  judgment  is  affirmed  in  each  case. 
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DICKEY'S  ADM'R  v.  SANDERSON,  Ac. 
(Filed  January  9,  1894— Not  to  be  reported.) 

Judicial  Rale— Mistake  of  purohaser  as  to  quantity  of  land  sold— Where  the 
Judgment  describes  the  land  to  be  sold  by  metes  and  bounds,  as  containing 
twenty-seven  and  three-fourths  acres,  and  the  bonds  executed  by  the  pur- 
■chaser  for  the  purchase  price  and  the  commissioner's  deed  to  him  bo  describe 
it,  the  purchaser  can  not  have  the  deed  and  his  notes  cancelled  on  the  sround 
that  he  and  the  commissioner  making  the  sale  thought  at  the  time  that  the 
land  sold  included  the  whole  of  a  certain  tract;  nor  does  the  fact  that  the 
oommissloner,  in  making  the  deed  to  the  purchaser,  promised  to  Insert 
therein  the  statement  that  he  conveyed  twenty -seven  and  three-fouithj<  acre% 
*'more  or  less,"  show  a  sale  of  the  entire  tract  or  a  mistake  as  to  the  num- 
ber of  acres  sold. 

Porter  &  MoQuown  for  appellant. 

Geo.  T.  Duff  for  appellees. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

E.  Dickey,  as  administrator  of  Cyrus  Dickey,  deceased,  and 
the  heirs  of' said  deceased  brought  an  action  in  the  Barren  Circuit 
Court  to  settle  the  estate  belonging  to  said  deceasc^d,  and  to  Kell 
his  land  for  a  division  among  his  heirs  and  for  the  payment  of 
his  debts. 

A  judgment  was  obtained  to  sell  three  parcels  of  land.  Each 
parcel  was  described  by  metes  and  bounds,  courses  and  distances, 
And  the  number  of  acres  was  given.  One  parcel  was  described  as 
lying  on  the  east  side  of  the  turnpike  road,  and  as  containing 
twenty-seven  and  three-fourths  acres,  the  courses  and  distances 
t)f  which  were  given.  The  administrator,  E.  Dickey,  as  special 
commissioner,  made  the  sale  and  the  appellees  purchased  the 
twenty-seven  and  three-fourths  acres'  parcel,  and  executed  bond 
for  the  purchase  price,  which  bond  followed  the  Judgment  in 
describing  the  land  as  twenty-seven  and  three-four^^ns  acres. 

This  sale  was  reported  to  court  and  confirmed,  and  a  deed  was 
made  to  the  appellees  for  the  twenty-seven  and  three-fourths 
acres.  The  deecf  followed  the  judgment  and  bond.  Afterwards 
the  appellants  obtained  by  supplemental  judgment  the  sale  of 
twelve  acres  of  land  adjoining  the  twenty-seven  and  three-fourths 
acres. 

The  appellees,  after,  then  obtained  an  injunction  against  the 
collection  of  their  sale  bond  upon  the  ground  that  E.  Dickey  had 
sold  all  the  land  lying  on  the  east  side  of  said  pike  to  them,  and 
as  their  bond  and  deed  only  called  for  twenty-seven  and  three- 
fourths  acres,  it  would  be  a  fraud  upon  them  to  compel  them  to 
pay  their  bond  and  take  only  the  twenty-seven  and  three-fourths 
acres. 

The  lower  court  took  the  view  that  all  the  land  on  the  east  side 
of  the  pike  had  been  sold,  or  at  least  appellees  thought  it  ^as, 
at  said  sale  to  the  appellees,  and  that  as  the  deed  only  called  tur 
twenty-seven  and  three-fourths  acres,  twelve  acres  less  than  the 
whole^  the  appellees  should  be  released  from  the  obligation  to  pay 
their  bond,  and  that  the  deed  and  bond  should  be  cancelled.  The 
appellants  have  appealed. 

It  is  a  fact  that  the  appellant,  E.  Dickey,  thought  at  the  time 
he  made  the  sale  that  the  twenty-seven  and  three-fourths  acres' 
tract  was  all  the  land  that  Cyrus  Dickey  owned  on  the  east  side 
of  the  pike,  and  doubtless  announced  that  fact;  but  did  the  a]:- 
pellees  understand  that  they  were  buying  only  the  twenty-seven 
and  three-fourths  acres?    If  they  did  so  understand    it,  the  mis- 
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take  of  E.  Diclcey,  as  to  his  intestate  owning  other  land  adjoin- 
ing, does  not  affect  the  right  of  the  appellees. 

The  appellees  say  that  they  believed  when  they  made  the 
purchase  that  it  included  all  the  land  that  Gyrus  Dickey  owned 
on  that  side  of  the  pike,  which  was  the  thirty-nine  acres. 

A  number  of  witnesses,  who  were  present  at  the  sale,  say  that 
all  the  land  belonging  to  said  deceased  was  sold;  but  let  us  call 
attention  to  a  few  facts  that  ought  to  control  the  question  as  to 
whether  or  not  the  appellees  knew  they  were  only  buying  twenty- 
seven  and  three-fourthd  acres,  which  are  &s  follows:  The  judg- 
ment authorized  the  sale  uf  twenty-seven  and  three-fourths  acres, 
and  the  appellees*  bond  called  for  that  quantity,  and  the  sale  was 
confirmed  and  a   deed   made   in  conformity   with   the  judgment 

and  the  bond;  but  the  appellees  say  that  the  bond  was  signed  by 
them  by  inadvertance  and  mistake. 

They  say  that  when  the  bond  was  prepared  and  read  to  them, 
calling  for  twenty-seven  and  three-fourths  acres,  that  they  said 
it  ought  to  call  for  twenty-seven  and  three-fourths  acres,  more 
or  less,  and  that  E.  Dickey  promised  to  correct  it  in  that  partic- 
ular. 

Now  we  have  the  declaration  of  both  the  appellees  that  they 
knew  they  had  bought  only  the  twenty-seven  and  three-fourths 
acres  of  land,  more  or  less.  Besides,  the  appellee,  Geo.  D.  Dickey, 
had  conveyed  this  parcel  of  land  and  the  twelve-acre  parcel  by 
separate  deeds. to  Cyrus  Dickey. 

They  say  that  the  words  "more  or  less'*  ought  to  cut  a  big 
figure.  Is  it  meant  that  said  words  ought  to  be  a  secret  battery 
on  £.  Dickey's  ignoiance  and  entitle  them  to  the  twelve-acre 
separate  tract?  It  seems  to  us  that  said  words,  had  they  been 
used,  would  have  only  accounted  for  a  reasonable  falling  off  or 
excess  of  the  number' of  acres  mentioned,  and  that  the  twelve- 
acre  tract  would  not  be  included.  We  think  it  is  clear  that  the 
appellees  knew  that  they  were  purchasing  only  the  twenty-seven 
and  thiee-fourths  acres'  parcel  of  land. 

The  judgment  is  reversed,  with  directions  to  compel  the  ap- 
pellees to  pay  said  bond  and  to  accept  the  deed  heretofore  made, 
and  for  further  proceedings  consistent  with  this  opinion. 


STEVENS,  Ac.   v.  ARNOLD'S  EX'OR. 
(Filed  January  9,  lB94--Not  to  be  reported.) 

1.  Settlement  of  deoedent's  estate— Sale  of  lands— JurisdiotioD— Id  an 
aotion  in  Kenton  county  by  ezeoutors  to  oomp«l  one  of  testator's  children  to 
contribute  a  part  of  certain  sums  unlawfully  obtained  by  ber  from  the  tes- 
tator before  his  death,  for  the  purpose  of  paying  the  debts  and  specific  be- 
4]uest6  of  the  testator,  the  court  has  no  jurisdiction  to  order  a  sale  of  land 
located  in  Boone  county,  for  such  purchase,  which  had  never  belonged  to 
testator,  but  which  had  been  bought  by  the  testator's  child  with  the  prop- 
erty 80  unlawfully  received  from  him  and  sold  again  by  said  child  to  a  bona 
flde  purohaF«'r  for  value  and  without  notice. 

2.  Same— Trusts— Liens— The  wrongful  receipt  of  property  by  his  child 
from  the  testator  in  his  lifetime  did  not  convert  the  money  so  received  into 
a  trust  fund,  so  that  land  purchased  with  such  money  would  be  impressed 
with  the  trust,  even  in  the  hands  of  an  innocent  purchaser  for  value  and 
without  notice:  nor  does  the  pendency  of  the  suit  by  the  executors  for  con- 
tribution against  the  child  create  a  lis  pendens  lien  on  the  land. 
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8.  Same— Estoppel— A  vendee  from  tbe  child,  who  bought  aff  an  ioDoeeot 
pnrohaser  for  valiie,  while  the  suit  was  pending  In  Kenton  county,  but  who 
was  not  a  party  to  It,  is  not  estopped  to  question  the  vallditv  of  the  order  of 
sale  iDade  in  said  suit  In  Kenton  county  by  purcbaslncr  the  land  at  tbe  oom- 
missloDer's  sale  made  under  said  order,  his  intervening  petition  for  that 
purpose  having  been  offered  in  the  suit  in  Kenton  county  before  tbe  sale 
was  cnnflrmed. 

J.  W.  Bryan,  A.  G.  Winston  and  James  O'Hara  for  appellants. 

W.  H.  Holt  and  A.  C.  Ellis  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  tbe  court  by  Judge  Pryor. 

James  G.  Arnold  died  in  the  county  of  Kenton,  leaving  a  last 
will  that  was  executed  in  the  year  1867. 

There  was  a  contest  over  the  probate  of  this  paper  that  finally 
terminatf^d  in  sustaining  Its  validity  in  a  decision  by  this  court 
in  the  year  1888. 

The  testator  left  four  children  surviving  him  and  a  grandchild. 
In  the  year  1878  the  four  children  entered  into  some  arrangement 
by  which  the  testator  gave  to  each  a  large  portion  of  his  estate, 
consisting  of  notes  and  land. 

The  testator  died  in  the  year  1876,  and  having  by  his  will  given 
legncies  to  his  grandchildren,  it  was  ascertained  that  the  estate 
left  after  the  division  in  1878  between  hischildr<L  was  insufficient 
to  puy.  his  debts,  and  the  special  devises  maae  to  his  grand- 
children. 

Thft  executor  of  the  will,  in  September,  1883,  filed  a  petition  in 
the  Kenton  Chancery  Court  to  sell  what  was  left  of  the  estate  and 
to  subject  the  property  that  had  been  divided  amonGfhis  children 
in  the  year  1873,  to  supply  any  deficit  that  might  exist  after  tbe 
estate  left  in  the  testator's  name  had  been  exhausted.  The  exe- 
cutor also  filed  an  amended  petition  in  the  case,  alleging  that  the 
testator,  when  he  made  the  distribution  in  1878  between  his  chil- 
dren, .was  mentally  incompetent  to  dispose  of  his  estate. 

It  was  held  that  the  testator  was  incompetent  to  make  the  dis- 
tribution, and  that  the  estate  the  children  had  obtained  should 
contribute  to  the  payment  of  the  debts  of  the  testator,  and  the 
legacies  devised  to  his  grandchildren. 

The  testator  left  a  daughter,  Mrs.  Virginia  Willis,  who,  in  the 
division  of  1873,  had  received  a  considerable  portion  of  the  estate 
of  her  father,  much  of  it  consisting  Jn  cash  notes,  and  who,  by 
the  jutl^-ment  in  the  action  to  set  aside  the  division,  was  made 
to  refund  what  she  received  or  to  contribute  her  proportion  of 
what  was  necessary  to  pay  these  legacies. 

After  this  division  had  been  made  Mrs.  Willis,  as  is  alleged 
and  shown,  purchased  with  the  proceeds  of  the  notes  given  to 
her  a  tract  oi  land  in  the  county  of  Boone,  containing  160  acres, 
and  obtained  a  conveyance. 

While  this  action  was  pending  to  compel  contribution,  and 
before  final  judgment,  Mrs.  Willis  sold  to  the  appellant,  Stevens, 
this  Boone  county  farm  for  $5,500  cash,  and  executed  to  him  a 
conveyance.  Stevens  was  not  a  party  to  the  action  in  which  the 
distribution  of  1H78  was  cancelled,  and  was  in  nowise  connected 
with  the  litigation.  He  paid  his  money,  as  the  pleadings  show, 
in  pood  faith,  and  for  land  the  testator  never  owned,  and  to 
which  a  perfect  title  existed,  as  appeared  from  the  records  of  the 
Boone  county  clerk's  offlce. 
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It  appearing  from  proof  taken  or  upon  admitted  facts  that  this: 
tract  of  land  was  purchased  by  Mrs.  Willis,  she  having  converted 
the  notes  given  her  in  the  distribution  into  money,  the  chancellor 
in  rendering  the  Judgment  directed  this  land  sold  to  satisfy  and 
discharge  what  Mrs,  Willis  owed  the  estate.  The  land  was  ad> 
vertisedaod  purchased  by  Stephens  for  $4,000.  After  this  pur- 
chase Stephens  came  into  court  resisting  the  confirmation  of  sale 
on  the  ground  that  the  land  was  his;  that  he  had  purchased  it 
in  good  faith;  was  not  a  party  to  the  action  in  which  it  was  sold, 
and  never  knew  that  this  land  was  involved  in  the  litigation  or 
of  the  pendency  of  the  action  until  he  saw,  or  was  informed,  that 
it  had  been  advertised  by  the  commissioner  for  sale  to  satisfy 
the  judgment  against  Mrs.  Willis. 

He  offered  to  file  a  petition  setting  up  all  these  facts,  and  asked 
to  be  made  a  party  to  the  litigation  before  the  confirmation  vt 
the  sale,  that  he  might  be  heard  and  his  rights  determined.  The 
court  reifused  to  permit  his  petition  to  bu  filed,  overruled  his  ex- 
ceptions to  the  report  of  sale,  and  confirmed  the  act  of  his  com- 
missioner and  he  has  appealed. 

Some  objection  has  been  made  to  the  appeal  for  the  reason  that 
all  the  record  bearing  on  the  question  is  not  before  the  court. 
There  is  nothing  affecting  the  issue  raised  by  Stephens  omitted 
from  the  record  so  far  as  we  can  discover,  and  none  has  been 
pointed  out  by  counsel,  and  it  was  wholly  unnecessary  1o  bring 
up' the  large  record  involving  .the  litigation  between  Arnold^s 
executor  and  devisees  for  the  settlement  of  his  estate. 

The  petition  speaks  for  itself,  and  objections  to  the  filing  ia 
equivalent  to  a  demurrer,  and  the  question  is,  has  the  land  of 
Stephens  been  sold  to  pay  what  Mrs.  Willis  owes  the  estate  of 
her  father?  There  is  enough  in  the  record  to  show  what  land 
y^AS  sold,  and  the  pleadings  are  all  before  us  under  which  it  was 
sold,  and  if  the  appellant  was  the  owner  his  motion  to  file  the 
petition  should  have  been  sustained. 

It  seems  to  us  there  are  only  two  quesrions  necessary  to  be 
decided  in  this  case,  and  those  are,  can  the  executor  follow  th& 

Eroceeds  of  the  notes  given  to  Mrs.  Willis  by  her  father  that  had 
een  invested  by  her  in  this  land  and  sold  to  an  innocent  pur- 
chaser for  value,  who  had  no  notice  of  the  pendency  of  the  action 
in  the  Kenton  Chancery  Court,  and  had  that  court  the  jurisdic- 
tion to  subject  this  land,  even  as  against  Mrs.  Willis,  if  she  had 
not  parted  with  the  title? 
There  was  no  lien  created  by  attchment  or  otherwise,  but  a  lis. 

gendens,  it  is  urged,  existed  by  reason  of  the  action  instituted 
y  the  executor  for  a  settlement  of  the  estate  of  the  testator. 
There  is  no  effort  or  claim  on  the  part  of  the  nppellee  that  the 
appellant  was  other  than  a  bona  fide  purchaser.  Arnold,  the 
devisor,  never  owned  this  land,  and  the  appellant,  in  examining 
the  title,  found  a  record  in  the  county  of  Boone  where  the  land 
is,  showing  a  perfect  title  in  his  vendor,  Mrs.  Willis. 

There  was  nothing  upon  the  records  of  that  county  showing 
that  either  the  devisor,  Arnold,  or  his  estate  had  any  interest  in 
this  land,  or  any  fact  of  record  that  would  put  the  most  cautious 
man  on  further  inquiry  as  to  the  title. 

The  action  in  Kenton  county  by  the  executor  was  to  make  Mrs. 
Willis  liable  for  a  debt  or  claim  held  by  the  testator  in  his  life- 
time against  her  for  wrongfully  obtaining  possepsion  of  these 
notes  and  appropriating  them  to  her  own  use,  and  while  the 
chancellor  had  jurisdiction  of  the  person  of  Mrs.  Willis,  he  had 
no  Jurisdiction  t<i  sell  this  land  or  to  convert  the  wrongful  appro- 
priation  into  a  trust    that  would  follow  the   proceeds   of  these 
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notes  into  the  land  to  the  prejudice  of  one  not  a  party  to  the 
action,  and  who  is  conceded  to  have  been  a  purchaser  in  good 
faith. 

Under  such  circumstances  the  chancellor  had  no  jurisdiction 
to  disturb  the  purchase  of  Stephens  or  to  sell  this  land  by  reason 
of  the  wrong  committed  upon  the  testator  in  his  lifetime,  and  it 
is,  therefore,  not  necessary  to  determine  whetiier  the  land  was 
or  not  sufficiently  described  in  the  petition  to  constitute  a  lis 
pendens,  as  none  existed,  conceding  the  description  sufficient  for 
that  purpose.  Nor  is  the  appellant  estopped  by  becoming  a  pur- 
chaser. He  has  injured  no  one  by  it  or  altered  in  any  manner 
the  status  of  the  parties.  He  was  purchasing  his  own  land,  and 
to  require  him  to  paj*  the  purchase  money  notes  would  be  coerc- 
ing payment  without  any  consideration. 

The  judgment  below  is  reversed  and  remanded,  with  directions 
to  permit  the  petition  to  be  filed,  and  to  hear  the  exceptions  of 
the  appellant  and  to  sustain  them,  if  on  the  hearing  it  appears 
that  he  purchased  the  land  of  Mrs.  Willis  that  was  sold  by  the  com- 
missioner. 


MASSIE    V.  COMMONWEAL'TH. 
(Filed  January  11,  1894— Not  to  be  reported.) 

1.  Cpnninal  law— Insanity— Evidence— OpiDlons  of  the  neighbors  and  asso- 
clatefl  of  an  accused  a»  to  bis  mental  ooDdicion  are  competent  on  the  question 
of  his  Insanity,  especially  after  they  have  detailed  incidents  and  oironni- 
stances  connected  with  the  accused  and  oonjdncInK  to  show  his  mental  con- 
dition and  the  facts  on  which  their  opinion  is  based. 

•J.  Same— Prejudicial  r^^mark  of  judge  in  presence  of  jury— DurlnR  the 
trial  of  one  for  murder,  and  after  the  Commonwealth  had  objected  to  the 
propounding  of  a  question  to  a  witness  by  defendant's  attorney  before  it  bad 
be«»  siibminted  to  the  court  in  writing,  a  remark  by  the  judge  in  the  pres- 
ence uf  the  jury,  that  "the  court  was  getting  tired  of  being  humbugged  and 
bamboozled  by  the  counsel  for  the  defendant  and  had  stood  this  as  long  as 
he  intended  to,"  was  improper,  and  prejudicial  to  the  defendant. 

3.  Same— Evidence— Instructions— On  a  trial  for  murder  defendant  stated 
that  as  soon  as  one  H.  told  him  of  certain  statements  made  by  the  deceased 
rertecting  on  his  integrity  and  the  chastity  of  his  wife  and  two  nieces,  he 
immediately  told  H.  to  go  home,  and  in  a  greatly  escit«d  condition  started 
out  to  find  deceased  for  the  purpose  of  carrying  him  to  H.  and  make  him 
retract  before  H.  the  scandalous  language;  that  he  met  deceased  and  re- 
peated what  H.  had  said  and  started  with  deceased  to  find  H.;  that  they 
quarrelled  violently,  and  that  deceased  said  he  would  say  last  what  he  first 
said  to  H.  and  cursed  defendant  and  put  his  hand  behind  him  as  if  to  draw 
a  pistol,  when  defendant  fired  and  killed  him.  A  brother-in-law  of  de- 
ceased, who  was  present  at  the  killing,  corroborated  defendant  to  some  ex- 
tent.   Held— 

First— The  disclosures  made  by  H.  to  defendant  were  competent  to  ehow 
defendant's  motive  in  seeking  deceased. 

Second— Defendant  was  entitled  to  an  instruction  as  to  the  law  of  self-de- 
fense. It  was  for  the  jury  to  determine  whether  he  sought  the  deceased  for 
such  a  purpose  as  would  deprive  him  of  the  right  to  avail  himself  of  the  plea 
c\ t  Rd If  d ef e n se 

Third— An  instruction  as  to  the  law  of  manslaughter  should  have  been 
given.  The  repetition  of  slanderous  charges  against  defendant,  wife  and 
nieces  by  deceased  to  defendant  was  sufficient  provocation  to  create  sudden 
heat  and  passion  that  might  reduce  the  crime  from  murder  to  manslaughter. 
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E»  E.  Settle,  Lindsay  &  Botts,  J.  A.  Scott  and  J.  C.  S.  Blaok- 
t)urn  for  appellant. 

Vfm.  J.  Hendrick  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  July,  1893,  in  the  Owen  Circuit  Court,  the  appellant  was 
tried  and  convicted  of  the  crime  of  murder,  and  sentenced  to  the 
penitentiary  for  life. 

The  chief  reasons  assigned  for  a  reversal  of  the  judgment  below 
are  that  the  court  refused  to  instruct  the  jury  on  the  law  of  self- 
"defense,  of  voluntary  manslaughter  and  of  the  law  applicable  to 
insane  persons,  also  in  refusing  to  admit  as  evidence  the  com- 
munications of  the  witness,  James  Hanna,  made  to  the  appellant) 
{Shortly  before  the  killing,  and  in  refusing  to  admit  the  testimony 

of  divers  witnesses,  experts  and  nonexperts,  on  the  alleged  in« 
sanity  of  the  accused. 

The  court  gave  two  instructions  only— one  on  the  subject  of 
murder  and  the  other  as  to  reasonable  doubt. 

The  facts  attending  the  homicide,  briefly  stated,  are  these:  The 
accused  was  a  reputable  physician  inactive  practice,  living  with 
his  wife  and  six  children  on  Cedar  creek,  in  Owen  county.  He 
was  a  quiet,  law-abiding  citizen,  and  his  high  character  is  testi" 
fled  to  by  many  and  questioned  by  none.  There  had  also  lived 
with  him  during  the  winter  before  the  homicide  two  nieces  from 
Indiana,  who  were  engaged  in  teaching  school  in  the  neighbor- 
hood and  who  were  orphans  and  under  the  protection  and  in  the 
<:a]e  of  tlie  appellant  while  in  Kentucky. 

The  arrival  of  one  of  them  at  Frankfort  to  resume  her  work 
was  expected,  and  the  accused  sent  his  tenant,  Jas.  Hanna,  to 
meet  her  and  bring  her  out.  On  the  road  to  that  city  Hanna  met 
Honaker  (afterwards  killed  by  the  accused \  who,  after  learning 
the  purpose  of  Hanna's  trip,  detailed  to  him  a  horrid  story,  in- 
volving the  chastity  of  the  young  ladies,  and  in  a  measure  that 
of  the  doctor's  wife— charged  the  appellant,  in  fact,  with  keeping 
a  house  of  prostitution  in  language  too  foul  for  repetition.  When 
upbi-rtided  and  cautioned  by  Hanna,  Honaker  flourished  his  pistol 
and  said  he  would  tell  Massie  the  same  thing,  and  if  he  denied  it 
he  would  give  him  the  contents  of  the  pistol. 

Tills  80  weighed  on  the  mind  of  Hanna  that  on  the  next  day 
he  sought  the  appellant  at  his  bouse,  and  revealed  the  story  to 
him.  It  threw  him  into  a  state  of  frenzy;  he  ordered  Hanna  to 
go  home  and  wait  there  until  he  came;  he  seized  his  gun, 
mounted  his  horse  and  started  out  to  find  Honaker,  to  have  him, 
as  he  testifies,  to  right  the  great  wrong  he  had  done  him.  Ha 
rode  rapidly,  throwing  the  gates  wide  open  as  he  passed  through 
them,  and  reached  Honaker'.s  house  in  a  few  minutes. 

We  give  what  follows  in  his  own  language:  "Have  an  indistinct 
recollection  of  what  occurred  there  (Honaker's);  don't  know  what 
purpose  I  had  except  to  see  Honaker,  and  get  him  to  right  the 
great  wrong.  I  think  his  wife  told  me  he  had  gone  to  Monterey. 
I  tokl  her  he  had  been  talking  scandalously  about  nie.  My 
feelinjcs  were  awful.  I  think  I  rode  fast;  have  no  recollection 
of  seeing  any  one  or  meeting  any  one  after  I  left  Honaker's  house 
until  I  saw  Honaker.  I  met  Honaker  and  Richardson  at  Stevens' 
barn,  above  Stevens'  house;  have  no  recollection  of  going  below 
Stevens'  house.    I  told  Honaker  I  wanted  him  to  go  with  me  an^ 
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right  the  wrong  he  had  done  in  talking  about  me  and  mine.  T 
told  him  he  had  ruined  me  and  my  family.  He  said  he  didn't, 
have  to  go*;  that  he  was  not  afraid  of  me  and  my  guns  and  pis- 
tols; that  be  didnH  have  to  go.  I  told  him  that  when  he  got: 
drunk  he  let  his  mouth  go  off.  He  turned  round  and  put  his. 
band  back  of  him  as  though  he  was  going  to  draw  a  pistol  and 
said,  you  are  a  d~d  lying  son  of  a.b— ,  and  I  shot.  I  thought  he 
was  going  to  shoot  me  and  oarry  out  his  threats,  and  believing 

80,  I  shot.     I    told  him  that  Hanna   had   just   told   me   that   he 
(Honaker)  had    told    him  the  day  before   that  I    was  keeping  a. 
Whore-house,  and   that   my   wife  was  assisting   m^i;  that   I  was. 
— —  my  two  cousins,  and   that  he  had  pulled  out  his  pistol  and 
threatened  to  give  me  the  contents  of  it.     ♦    ♦    ♦    My  purpose  in 

foing  to  see  him  was  fur  him  to  straighten  up  what  he'had  started, 
knew  he  was  a  dangerous  man,  and  I  took  my  gun  to  protect, 
myself.  He  called  me  a  son  of  a  b—  and  a  liar,  and  I  thought 
was  attempting  to  draw  his  pistol.  He  said  he  would  face 
Hanna.  and  what  he  said  first  he  would  say  last.  He  never  de- 
nied any  time  the  slanderous  things  he  had  said.  *  *  *  It  was 
not  my  intention  to  shoot  him  when  I  met  him  until  the  shot, 
was  fired.*' 

Richardson,  who  was  by  far  the  most  important  witness  intro- 
duced for  the  State,  as  he  alone  was  immediately  with  the  parties 
at  the  time  of  the  killing,  was  a  brother-in-law  of  Honaker's, 
but  testified  on  cross-examination  as  follows:  *'We  met  Massie 
forty  yards  below  Charles  Stevens'  stiles.  It  was  five  hundred 
yards  from  where  we  first  met  Massie  to  the  place  of  the  killing, 
&e  was  very  much  excited  and  talked  loud.  He  paid  no  atten- 
tion to  me;  he  did  not  appear  to  see  me.  I  saw  Honaker  with  a. 
fdstol  the  evening  before.  Just  before  the  shot  Honaker  turned 
n  his  saddle  and  placed  his  left  hand  behind  him,  and  said, 
you something.     I  couldn't  tell  what  he  said,'*  etc. 

Upon  this  state  of  case  we  are  at  a  loss  to  understand  why  the 
accused  was  not  entitled  to  an  instruction  on  the  law  of  self- 
defense. 

If  his  purpose  in  sending  Hanna  home  was  fhat  h(^  might  bring 
Honaker  before  him,  in  order  that  this  foul  blot  upon  his  own 
character  and  that  of  his  wife  and  family— his  nieces  being  in 
effect  members  of  his  family— might  be  cleared  up,  and  the  cir- 
culation of  the  slander  stopped  upon  assurance  of  its  falsity,  then 
that  purpose  was  a  lawful  one,  and  the  meeting  between  himself 
and  Honaker,  though  of  his  own  seeking,  was  not  with  the  in- 
tention of  harming  the  deceased.  It  could  not,  in  such  event,  be 
said  that  bv  his  own  wrongful  act,  in  bringing  on  the  fatal  meet- 
ing, he  had  deprived  himself  of  the  right  of  self-defense. 

That  they  started  off  to  meet  Hanna  on  this  peaceful  errand  is 
conceded,  or  at  least  rendered  entirely  probable  from  the  proof; 
that  they  traveled  together  for  Hye  hundred  yards,  at  any  step  of 
which  the  appellant  might  have  shot  the  deceased,  is  also  ad- 
mitted; that  they  quarreled  violently  is  undisputed,  and  that 
just  before  the  shot  the  deceased  turned  in  his  saddle,  hurled  a 
vile  epithet  at  the  accused,  and  threw  his  hand  behind  him,  is 
sworn  hy  the  brother-in-law  of  the  dead  man,  the  chief  WMtness- 
for  the  State. 

It  may  not  be  true  that  the  accused  sought  the  deceased  for 
this  peaceful  purpose,  or  that  after  tlieir  violent  quarrel  in  the 
road  the  deceased  sought  to  draw  his  pistol  as  sworn  to  by  the 
witness.  In  fact  it  may  be  true  that  his  intention  was  formed 
at  the  moment  of  the  disclosures  made  to  him  by  Hanna  to  kill 
the  deceased;  that  he  took  this  wild  ride  with  the  deliberate  and 
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^ool  determiDatioD  to  find  him  and  slay  him;  butolearly  there  Ib 
ttestimony  conduoiDg  to  show  the  contrary. 

We  have  notliing  to  do  with  the  truth  or  falsity  of  the  evidenoe. 
TThe  accused  is  entilted  to  have  that  passed  on  by  a  jury  of  his 
-oounty,  acting  under  proper  instructions. 

It  follows  from  what  we  have  said  that  the  disclosures  made 
by  Hanna  to  the  appellant,  just  before  the  killing,  constitute, 
from  the  appellant^ts  standpoint,  the  motive  for  his  seeking  the 
deceased.  Without  this  he  Is  left  without  any  explanation  of  his 
-conduct  in  mounting  his  horse  and  riding  three  or  four  miles  to 
find  him. 

This  testimony   was  not  allowed  to  go   to  the   jury,  save  such 

f)art  as  constitutes  a  threat.  It  is  the  foundation  of  the  appel- 
ant^s  claim  that  the  object  of  the  meeting  was  a  lawful  one,  and 
is  competent  for  that  purpose. 

It  follows,  also,  .from  the  views  we  have  expressed,  that  the 
manslaughter  Instruction  should  have  been  given.  If  the  pur- 
pose of  the  meeting  was  peaceful,  and  upon  the  mission  to  find 
Manna  hot  words  and  a  violent  quarrel  ensued,  growing  out  of 
the  loathsome  and  vile  slanders,  substantially  repeated  in  that 
quarrel,  then  there  is  an  absence  of  premeditation,  and  the  foul 
charges  made  against  the  accused  and  his  wife,  and  re-asserted 
in  his  face,  afford  sufflcient  i^rovocation  to  reduce  the  crime  from 
murder  to  manslaughter. 

This  might  not  be  the  case  as  long  as  the  charges  were  hearsay. 

Hanna  may  have  misunderstood  Honaker,  hut  when  iold  face 
to  face  by  Honaker  that  what  he  told  first  to  Hanna  he  told  last, 
•ooupled  with  an  epithet  which  enforced  his  meaning,  the  accused 
no  longer  doubts  that  the  honor  and  chastitv  of  his  wife  and 
nieces  have  been  wantonly  assailed  and  sought  to  be  published 
to  the  world. 

The  law  considers  the  weakness  of  human  nature,  and  treats 

these  attacks  as  a  sufficient  provocation  to  create  sudden  heat  and 

passion.     These   considerations  render   it  doubly  sure  that  the 

^statements  of  Hanna  to  the  accused,  of  the  slanderous  words  of 

Jlonaker,  should  have  been  admitted  as  competent  testimony. 

Again,  proof  was  introduced  showing  a  condition  of  mental  un- 
soundness on  the  part  of  the  accused  at  different  times  during  bis 
life.  Incidents  and  circumstances  were  detailed  by  his  associates 
and  neighbors  conducing — slightly  it  may  be— to  show  such  con- 
dition. Upon  the  facts  shown,  and  upon  their  knowledge  of  the 
man,  these  witnesses  were  asked  their  opinion  as  to  his  sanity 
at  the  time  of  the  homicide.  The  court  refused  to  permit  an 
answer  from  any  of  tliem,  observing,  in  the  hearing  of  the  jury, 
that  if  he  thought  the  prisoner  insane  be  would  discharge  the 
jury  and  order  a  trial  of  that  question.  Now  nothing  is  better 
settled  in  our  law  than  that  the  opinions  of  those  who  have  had 
-the  proper  opportunity  may  give  their  opinions  to  the  jury  for 
what  they  are  worth. 

In  Brown  v.  Oommonwealth,  14  Bush,  898,  the  question  is  fully 
discussed,  and  it  is  there  said:**  The  ability  of  the  witness  to  de- 
tail certain  facts,  which  i^re  in  themselves  substantive  evidence 
-of  the  condition  of  the  mind,  may  add  very  greatly  to  the  weight 
-of  the  opinion  given  in  evidence,  but  they  will  not,  of  necessity, 
affect  the  question  of  competency.  One  of  the  main  reasons  for 
permitting  such  evidence  is  that  the  facts  and  circumstances 
which  go  to  form  the  opinion  in  the  mind  of  the  witness  can  not 
be  reproduced  and  made  palpable  in  the  concrete  to  the  jury. 
'Common  observation  teaches  us  that  mind  and  character  mani- 
fest themselves  through  subtle  mediums  of  communications  that 
<oan  not  be  made  taiiglble  in  all  cases  to  the  understanding  of 
others,  even  by  the  most  studied  and  powerful  use  of  language,*^ 
<Wbarton  on  Evidence,  section  451). 
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So  also  was  the  testimony  of  the  experts.  Doctors  Stewart  and 
Tobin,  competent.  They  were  asked  hypothetical  questions,  based 
on  tlie  particular  facts  which  had  been  established  by  the  proof 
already  introduced  on  the  subject  of  the  sanity  or  insanity  of  the 
accused,  and  their  opinions  were  clearly  competent,  according  to 
the  rules  of  evidence  prevailing  everywhere. 

Another  error,  likely  prejudicial  to  the  rights  of  the  accused,  is 
thus  shown  in  the  bill  of  evidence:  *'The  defendant's  attorney 
then  started  to  propound  a  question  to  the  witness.  The  Common- 
wealth's attorney  Insisted  that  tne  question  should  be  in  writing 
and  submitted  to  the  court,  and  the  court  said  in  the  presence  of 
the  jury  that  the  court  was  getting  tired  of  being  humbugged  and 
bamboozled  by  the  counsel  for  the  defendant,  and  he  had  stood 
this  as  long  as  he  intended  to,''  to  which  language  the  defendant 
excepted. 

The  counsel  for  the  accused  were  trying,  doubtless,  to  present 
the  case  of  their  client  as  best  they  could*.  There  is  at  least 
nothing  to  indicate  any  bad  faith  in  asking  the  question  which 
brought  forth  the  response  of  the  court.  It  seems  to  us  that  what 
the  court  said  was  likely  to  create  contempt  in  the  minds  of  the 

tury  for   the  counsel  for  the   accused  and  lor  defense   offered  by 
lim. 
For  the  reasons  indicated  the  judgment  below  is  reversed  and 
a  new  trial  granted,  to  proceed   according   to  the   principles  an- 
nounced in  this  opinion. 


GREEN   v.    COMMONWEALTH. 

rFiled  January  13,  1894--Not  to  be  reported.) 

The  appellant's  affidavit  for  a  oontlnuanoe  was  vague  and  indejOnlte:  did 
not  disolose  the  matHriality  of  the  evidenoe  of  the  absent  witnesses,  and  did 
not  state  that  the  affiant  believed  suob  evidenoe  to  be  true,  benoe  bisniotlon^ 
for  a  continuance  was  properly  overruled. 

J.  Alexander  Chiles  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  convicted  of  the  crime  of  horsestealing,  and 
complains  of  the  judgment  below  because,  first,  his  motion  for 
a  continuance  was  overruled;  second,  incompetent  testimony 
was  permitted  to  go  to  the  jury;  third,  the  court  misinstructed 
the  jury;  and,  fourth,  the  verdict  was  not  sustained  by  the  evi- 
dence. " 

Of  the  first  alleged  error  it  is  sufficient  to  say  that  the  mater- 
iality of  the  testimony  expected  to  be  obtained  is  not  shown  with 
certainty;  the  affidavit  is  vague  andjindefinite  in  its  character;, 
moreover  it  does  not  appear,  as  is  reqiiired  by  the  Code,  that  the 
affiant  believed  the  proposed  testimony  to  be  true. 

The  testimony  complained  of,  it  may  be  admitted,  was  not 
relevant  to  the  issue,  but  it  was  not  prejudicial. 

If  the  appellant  is  to  be  believed,  he  had  gone  to  Richards' to 
have  him  witness  a  note  which  he  intended  delivering  for  the 
horse  which  be  is  charged  with  stealing,  and  was  looking  at  his 
hogs  with  a  view  of  buying  them,  and  Bichards  testifies  that  he- 
found  the  appellant  driving  his  hogs,  and  asked  him  what  h& 
wanted.     He  answered  that  he  wanted   to  buy  his  hogs.     Rich- 
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ards  would  not  trust  him  or  credit  bim,  but  proceeded  to  witness 
the  note  for  the  horse.  This  evidence  is  not  sug;gestive  of  hog 
stealing  by  the  appellant,  as  feared  by  his  counsel,  and  while 
incompetent  is  not  to  his  prejudice.  The  instructions  are  ex- 
plicit and  fre^j  from  error,  and  the  verdict  is  supported  by  the 
proof,  which  discloses  a  clear  case  of  horse  stealing. 
Judgment  affirmed. 


CAUDILL.  V.  CAUDILL. 
(Filed  January  13,  1894— Not  to  be  reported.) 

Id  this  oommon  law  aotloD,  submitting  to  the  ohancellor  by  agreemeDt, 
aDd  lovolviDs  only  the  location  of  a  boundary  between  adjoining  tracts  of 
land,  the  judgment  of  the  chancellor  was  fully  sustained  by  the  evidence. 

John  L.  Scott  &  Son  for  appellant. 

S.  B.  Dishman  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  common  law  action  went  to  the  chancellor  by  the  consent: 
of  all  parties,  and  the  pleadings,  not  especially  denied,  were  con- 
sidered as  traversed  of  record.  The  only  question  involved  was 
one  of  boundary  between  two  adjoining  tracts  of  land.  The  court 
below  dismissed  the  petition  upon  the  evidence,  and,  in  our  opin- 
ion, the  judgment  is  fully  sustained  by  the  testimony  of  those 
who  ought  to    know  where  the  real  line  is  located. 

Judgment  affirmed. 


EVANS  V.  COMMONWEALTH. 
(Filed  January  13,  1894.) 

1.  License  to  sell  liquors  as  a  drui^ffist  may  be  fzranted  by  the  county 
court,  although  the  applicant  has  not  poflced  the  Ave  notices  of  such  applica- 
tion, as  required  by  law,  when  the  application  is  for  license  to  sell  liquors 
as  a  retail  dealer. 

2.  Same— A  license  to  sell  liquors  as  a  dru^zgist  should  not  be  granted 
when  it  appears  that  the  applicant  is  and  has  been  engaged  in  the  business 
of  unlawfully  retailing  liquors,  and  that  he  is  not  a  drugigst  in  good  faith, 
but  assumes  that  name  merely  for  the  purpose  of  retailing  liquors. 

8.  Same— Such  liconse  to  sell  as  a  druggist  can  not  be  granted  to  one  who 
has  engaged  in  a  business  requiring  it  without  taking  out  the  license  within 
the  next  six  months  preceding  thH  application,  and  who  will  not,  and  can 
not,  in  addition  to  the  regular  license  tax  for  such  period,  pay  an  additional 
sum  equal  to  30  per  cent,  thereof. 

Alexander  Lackey  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 
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The  appellcint,  by  motion  before  the  county  judge  of  bis 
county,  and  after  posting  for  ten  days  the  notice  of  the  applica- 
tion required  of  persons  who  desire  to  seil  spirituous,  vinous  and 
malt  liquors  by  retail,  sought  to  obtain  a  druggist  license,  with 
privileges  to  suJl  liquors  as  provided  by  law. 

His  application  was  refused,  and  the  only  argument  used  by 
the  counsel  representing  the  appellee  in  the  court  below  is  that 
the  notice  of  the  application  was  posted  at  only  four  places  in- 
Tstead  of  five,  as  required  by  law.  A  casual  examination  of  the 
statute  will  show  that  this  notice,  posted  at  the  courthouse  door 
and  at  four  other  places  for  ten  days,  is  intended  to  apply  onl3''  to 
retail  de.ilers  of  spirituous,  vinous  and  malt  liquors  and  not  to 
druggists,  as  such  who  may  sell  by  the  quart,  under  certain  re- 
strictions and  on  the  prescription  of  a  physician,  so  that  if  this 
were  the  only  reason  for  refusing  the  license  the  applicant's 
motion  should  have  prevailed.  But  on  the  trial  of  the  motion 
the  appellant,  testified  that  he  had  sold  spirituous  liquors  in 
violation  of  law  since  Novemebr  li,  1892— the  date  of  the  passage 
of  the  new  revenue  law — and  that  he  could  not  tell  the  number 
of  times  he  had  done  so;  that  he  was  in  the  stoie  but  little  and 
his  clerk  attended  to  the  business;  that  he  had  been  in  business 
fourteen  years,  and  that  at  nearly  every  court  since  he  began 
business  he  or  his  employe  had  been  indicted  for  the  illegal  sale 
of  liquors. 

From  this  proof  it  is  easily  inferable  that  the  applicant  was 
engaged  in  the  business  of  unlawfully  retailing  liquors,  and  that 
he  was  not  a  druggist  in  good  faith  and  had  assumed  the  name 
or  business  for  the  purpose  of  retailing  liquors.  Upon  such  a 
state  of  case  the  court  properly  refused  the  application.  (Acts 
1891-2-8,  article  110,  subdivision  2,  section  16.) 

Moreover,  section  3  of  the  same  article  of  the  Act  1891-2-3  pro- 
vides that  no  person  shall  be  granted  such  a  license  who  has  been 
€n6:aged  in  a  b:isiness  requiring  it,  and  has  been  selling  without 
the  license  witihn  six  months  next  preceding  his  application  for 
license,  "who  will  not,  in  addition  to  the  regular  license  tax, 
pay  a  sum  equal  to  20  per  cent,  thereof. '' 

The  applicant  made  no  offer  td  pay  this  sum  or  penalty,  and 
could  not  do  so  because  he  had  violated  the  law  so  many  times 
he  couklirt  tell  the  amount  due  under  the  section  named. 

The  judgment  is  affirmed. 


COMMONWEALTH  v.  MILBY. 
(Filed  January  16,  1894— Not  to  be  reported.) 

Indiotinetir.— Malfeasance  in  oflSoe  by  county  judge— An  indictment  against 
a  county  judtre  for  malfeasance  in  omse,  wliioh  merely  follows  the  language 
of  the  statutu  and  charges  that  defendant  practiced  law  in  courts  inferior 
in  jurisdiction  to  the  county  court,  and  was  engaged  as  attorney  in  suits 
pending  in  h\s  own  court  involving  the  settlement  of  estates,  is  not  suffi- 
ciently duUnlce  or  certain.  It  must  fully  set  out  the  particular  actions  and 
courts  in  which  the  accused  has  appeared  as  attorney  at  law  contrary  to 
law. 

W.  J.  Hendrick  for  appellant. 

D.  T.  Towles  and  Jas.  Garnett  for  appellee. 

Appeal  from  Green  Circuit  Court. 
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Opinion  o(  the  court  by  Judge  Pryor. 

The  appellee,  W.  H.  Milby,  being  oounty  judge  of  Green 
county,  it  is  claimed  that  he  practiced  law  in  the  inferior  courts 
and  in  actions  involving  the  settlement  of  estates. 

He    was   indicted  for  malfeasance  in  office  under  section  16  of 

article    13,    chapter   28,   General    Statutes,   that   provides:    "No 

county  judge  shall  prepare  any  pleadings  to  be  filed  or  used  in 
the  quarterly  or  county  courts  of  his  own  county,  nor  shall  he 
practice  as  attorney  at  law  in  any  court  of  his  own  county  having 
jurisdiction  inferior  to  either  of  the  courts  aforesaid.  He  shall  not 
act  as  counselor  or  attorney  in  any  cause  pending  in  a  court  of 
bis  own  county,  by  appeal  from  either  the  quarterly  or  county 
•courts,  nor  shall  he  l)ring  or  be  engaged  as  attorney  in  any  suit 
in  his  own  county  involving  the  settlement  of  the  estate  of  a 
decedent,  or  the  settlement  of  the  accounts  of  a  guardian  or 
trustee.  A  violation  of  any  of  the  provisions  of  this  section  shall 
oause  a  forfeiture  of  his  office  of  county  judge." 

There  was  a  demurrer  to  the  indictment  and  the  demurrer  sus- 
tained, and  we  think  properly.  The  charges  are  too  indefinite 
•and  uncertain,  with  no  fact  whatever  stated,  except  the  general 
charge  that  the  accused  practiced  law  in  courts  inferior  in  juris- 
diction to  his  own,  and  was  engaged  in  suits  pending  in  his  own 
<30unty  Involving  the  settlement  of  estates,  etc. 

The* language  of  a  statute  can  not  always  be  followed  in  prose- 
cutions for  odenses  of  either  a  criminal  or  penal  nature.  Enough 
must  be  stated  to  enable  the  defendant  to  know  in  what  particu- 
lar be  has  violated  the  statute;  what  action  he  has  brought  or  he 
has  been  employed  in  as  counsel;  what  court  was  that  action 
pending,  and  in  whose  name;  what  action  was  he  engaged  in 
Involving  the  settlement  of  a  decedent^s  estate,  and  in  what 
court  was  it  pending. 

Sucn  facts  must  be  alleged  and  proven  to  bring  the  case  within 
the  statute.  Under  this  general  charge  the  defense  is  at  a  loss 
to  meet  the  accusation  by  the  State,  and  can  not  prepare  his  de- 
fense unless  Informed  in  what  action  he  took  part  as  counsel 
and  the  court  in  which  it  was  pending.  No  such  pleading  can  be 
sustained,  however  liberal  the  practice  may  be. 

Judgment  affirmed 


SLAUGHTER  v.   COMMONWEALTH. 

(Filed  January  13,  1894— Not  to  be  reported.) 

Ad  indlotraent  allegiOR  that  the  defendant  feloniouBly,  eto.,  and  Id  the 
night  time,  broke  opeD  aDd  eDtered  a  oertaio  dwelling  house,  with  the  loteDt 
to  oomDiit  a  feloDy,  Deed  Dot  set  oat  the  partionlar  felony  the  defeDdaot 
iDteoded  to  oommit. 

W.  B.  Haynes  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Grayson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  a  motion  in  arrest  of  judgment.  The  appellant  was 
convicted  of  burglary,  and  it  is  now  urged  the  indictment  fails  to 
allege  a  public  offense. 
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There  was  do  demurrer  to  that  pleading,  and  if  there  had  been 
should  have  been  overruled.  It  is  alleged  that  he  feloniously, 
willfully  and  unlawfully,  and  in  the  night  time,  broke  open  and 
entered  the  dwelling  house  of  W.  B.  Hill,  with  the  intent*  then  and 
there,  to  commit  a  felony,  etc. 

It  is  argued  the   indictment  should    have   shown  in  what  the 

felonious  intent  consisted— that  is,   whether  the  intent  was  to 

steal  money,  goods  or  commit  a   crime  upon   the  person  of  some 

one  within   the  dwelling.     If,  then,  in  the  absence  of  testimony 

as  to  the  felony  actually  committed  by  the  person  entering  the 
dwelling,  the  Commonwealth  is  required  to  show  the  kind  of 
felony  the  party  charged  intended  to  commit,  it  would  be  difilcult 
to  obtain  a  conviction.  At  common  law  the  charge  in  an  indict- 
ment of  the  unlawful  breaking  into  the  dwelling  and  the  acutal 
taking  of  the  property  of  the  owner  would  authorize  a  conviction 
for  larceny,  and  an  acquittal  for  burglary,  if  the  facts  failed  to 
show  that  a  burglary  had  been  committed,  and  for  that  reason 
the  particular  felony  committed  was  generally  alleged,  but  where 
the  intent  to  steal  or  commit  a  felony  in  general  terms  is  stated, 
the  indictment  is  good,  both  under  the  rule  of  the  common  law 
and  the  Criminal  Code. 
Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


CARDWELL,  &c.    v.  ATWATEK,  &c. 
(Filed  January  10,  1894.) 

1.  For  the  breach  of  a  oontraot  by  odg  person  to  advance  money  to  another 
only  the  person  with  whom  thp  contract  was  made  and  to  whom  the  money 
waH  to  be  advanced  can  recover  damof^es.  Third  persons  who  were  not  parties 
to  the  contract,  and  between  whom  and  the  person  undertakinfc  to  advance 
the  money  there  was  no  privity,  have  no  right  of  action.  And  the  party 
himself  can  recover  only  such  damages  as  are  the  natural  and  proximate 
result  of  the  breach. 

3.  Mistake— In  an  action  upon  a  promissory  note  an  answer  allt^cring  that 
it  was  agreed  between  the  parties  that  the  note  was  not  to  be  paid  in  a  cer- 
tain contingency,  which  had  happened,  and  that  this  agreement  was  omitted 
from  the  note  by  mistake,  constituted  a  good  defense. 

3.  A  contract  for  the  sale  of  standing  trees  in  contemplation  of  their  imme- 
diate removal  from  the  soil  is  noc  within  the  statute  of  frauds. 

4.  Amendment  of  pleadings— Election— Although  an  amended  answer 
offered  by  defendant  was  inconsistent  with  the  original  answer,  the  court 
should  not  have  refused  to  permit  it  to  be  filed,  but  after  it  was  filed  should 
have  put  defendants  to  their  election  as  to  which  of  the  inoonsistent  allega- 
tions should  be  stricken  from  their  pleading. 

Kiddell  &  Biddell  and  J.  B.  Marcum  for  appellants. 

Beckner  &  Jouett  for  appellees. 

Appeal  from  Breathitt  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Brent. 
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PlaiDtlfTs,  Atwater  and  Allse,  brought  suit  against  Tevls,  Card- 
well  and  Cole  on  their  joint  and  several  promissory  note  for  $760* 
Tevis  has  not  yet  answered  in  the  case. 

Defendants,  Cardwell  and  Cole,  in  their  original  answer,  admit 

the   execution   and   delivery  of   the  note,  but  set   up,  by  way  of 

oounterclaim,    that  the  obligor,  Tevis,  had,  by  written   contract, 

bought  of   the  Davis   heirs  a   heavily-timbered   tract  of  land  on 

Holly  creek,    in    Breathitt  county,  for  the  sume  of  $3,750;    that 

the  plaintiffs  a'greed  to  furnish  him  with  the  money  to  pay  for  it 

and  obtain  a  conveyance  by  buying  from  him  all  the  poplar,  ash 
and  cucumber  timber,  the  money  to  be  advanced  and  the  timber 
to  be  cut  and  delivered  by  Tevis  at  the  mouth  of  Holly;  that  the 
$750  sued  for  was  advanced  under  this  contract;  that  Tevis  was  ta 
and  did  get  them  to  sign  as  guarantors  the  note  which  Tevis  gave 
for  it  in  order  to  secure  plaintiffs  against  loss  in  event  he  failed 
to  get  a  good  title  to  the  land  and  the  timber  pold  to  them;  that 
it  was  further  agreed  that  in  a  few  days  plaintiil  would  furnish 
the  other  $3,000,  and  then,  surrendering  the  note  sued  on,  would 
take  the  note  of  Tevis,  signed  by  the  answering  defendants,  for 
the  whole  amount,  $3,750,  to  be  held  as  a  guarantee  against  loss 
by  failure  of  Tevis  to  get  the  land  and  timber;  that  they,  Card- 
well  and  Cole,  did,  in  pursuance  of  this  agreement,  a  few  days 
after  the  advance  of  the  $750,  tender  the  note  of  the  defendants  for 
$8,750  to  plaintiffs,  who  refused  and  failed,  and  still  refuse  and 
fail,  to  advance  any  more  money,  and  still  kept  the  note  sued  on, 
and  that  Tevis  could  have  gotten  the  land  and  timber  if  they  had 
fulfilled  their  agreement.  They  also  allege  that  their  co-tlofen«l- 
ant,  Tevis,  was  to  pay  them  for  going  upon  the  note  for  the 
.money  to  be  advanced  $1,000;  that  by  plaintiffs'  refusal  to  com- 
plete the  purchase  of  the  timber  and  advance  the  money  they 
have  been  damaged  in  that  sum,  which  they  seek  to  recover,  and 
for-which  they  ask  judgment  against  the  plaintliTs. 

If  there  is  any  right  to  damages  on  account  of  the  alleged  re- 
fusal of  the  plaintiffs  to  carry  oiit  the  contract  averred  with'Tevis^ 
they  are  responsible  to  him  alone.  There  is  no  priority  between 
plaintiffs  and  Cardwell  and  Cole  in  relation  to  their  compensa- 
tion as  claimed,  nor  any  contract  for  the  breach  of  which  they 
are  liable  to  those  defendants;  and  to  Tevis  they  would,  if  liable 
at  all,  only  be  so  for  such  damages  as  are  the  natural  nnd  proxi- 
mate rusult  of  their  refusal.  To  make  them  responsible  for  all 
the  collateral  engagements  that  Tevis  might  have  entered  into, 
dependent  though  they  might  be  an  liis  contract  with  them, 
would  be  stretching  tlie  doctrine  far  beyond  what  has  ever  been 
claimed.  Parties  in  making  and  breaking  contracts  are  not  held 
to  look  beyond  the  reasonably  to  be  expected  consequences,  and 
are  not  supposed  to  contemplate  indirect  and  remote  results. 

There  was  a  demurrer  filed  to  the  answer  as  it  then  stood,  and 
it  should  have  been  sustained,  though  no  action  was  taken  on  it 
so  far  as  this  record  shows.  The  defendants.  Cole  and  Cardwell, 
then  offered  an  amended  answer,  in  which  they  set  up  that  they 
entered  into  the  contract  between  plaintiffs  and  the  defendant, 
Tevis,  at  the  request  of  plaintiffs,  and  were  to  receive  hy  its 
terms  $1,000  out  of  the  proceeds  of  the  land  and  timber;  and 
further,  "they  say  the  note  sued  on  was  not  to  be  paid  unless  the 
title  to  said  land  and  timber  shoulJ  prove  to  be  bad  and  plaintiffs 
should  lose  the  amount  of  said  note  by  reason  of  the  failure  of 
said  title.  They  say  that  this  part  of  the  contract  was  left  out 
of  the  writing  sued  on  by  mistake,  and  that  the  title  to  said 
land  is  now  good,  and  has  not  failed.'' 

The  first  part  of  the  amendment,  taken  in  connection  with  the 


^72  ABSTBAOTS. 

original  petition,  still  fnils  to  present  a  cause  of  aotion  against 
plaintiffs.  All  the  faots  so  presented  do  not  constitute  a  counter- 
olaim.  That  part  of  it,  however,  which  alleges  that  by  mistake 
the  agreement  between  the  parties,  that  the  note  should  not  be 
<$olleoted  unless  the  title  to  the  land  and  timber  should  prove  to 
be  bad,  and  plaintiffs  thereby  incur  loss,  appears  to  be  a  good 
•defense,  though  imperfectly  and  somewhat  indefinitely  stated, 
«nd  the  court  should  have  permitted  it  to  be  filed.  Even  if  it 
was  inconsistent  with  the  statements  of  the  original  answer,  and 
we  do  not  thini?  it  is,  the  court  should  not  have  refused  to  let  it 
be  filed,  but  after  it  was  filed  should  have  put  defendants  to  their 
election  as  to  which  should  be  stricken  from  their  pleading.  We 
oan  not  agree  with  counsel  for  defendants  that  the  sale  of  the 
trees  was  within  the  statute  of  frauds,  and  should  have  been  in 
writing.  The  pleading  shows  that  it  was  a  sale  in  contemplation 
•of  their  immediate  severance  from  the  soil,  in  which  case  it  has 
been  repeatedly  held  the  statute  does  not  apply. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  sustain  the  demurrer  to  the  original  petition,  to  permit 
the  filing  of  the  amended  petition,  and  for  other  proceedings  con- 
sistent with  this  opinion. 
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GALLAGHER,  &o.  v.  LOEB,  BLOOM  &o. 

^iled  Jauuary  10.  1894.    Appeal  from  McCraoken  Circuit  Court.    Opinion  of 
the  court  by  Judge  Tost,  afflrming. 

1.  Improvement  of  wife's  property  with  husband's  money— In  this  action 
to  subject  the  property  of  a  married  woman  to  the  payment  of  a  debt  of  her 
Imsband,  to  the  extent  that  it  had  been  Improved  with  the  husband's  money, 
the  evidenoe  is  sufficient  to  sustain  the  finding  of  the  lower  court,  that  the 
IiusbaDd's  money  was  used  in  improving  the  property. 

2.  ObjectluD  to  depositions  waived— Objection  to  the  reading  of  the  depo- 
sition of  on»*  of  the  plaintiffs,  upon  the  ground  that  It  was  taken  after  other 
^depositions  had  been  given,  comes  too  late  when  made  in  this  court  for  the 
first  time. 

Bhey  Boyd  for  appellants:  Quigley  &  Quigley  for  appellees. 

COMMONWEALTH  v.  FINLEY. 

Filed  January  10,  1894.    Appeal  from  Whitley  Circuit  Court.     Opinion   of 

the  court  by  Judge  Yost,  reversing- 

Obstruction  of  street—While  a  temporary,  reasonable  and  occasional  ob- 
struction of  the  use  of  the  street  for  any  legitimate  purpose  is  not  a  nuis- 
ance, yet  any  continued  encroachment,  it  matters  not  for  what  purpose,  is 
•a  nuisance,  and  punishable  as  such. 

Upon  the  trial  of  appellee  for  creating  a  public  nuisance  by  obstmoting 
one  of  the  streets  of  the  town  of  Williamsburg,  as  the  evidence  showed  that 
twenty-four  feet  of  the  width  of  the  street  had,  for  more  than  forty  days, 
been  occupied  by  stones  placed  there  by  defendant,  and  that  travel  along 
the  street  had  for  that  length  of  time  been  impeded  by  this  obstruction,  the 
<sourt  erred  in  giving  a  peremptory  instruction  to  find  for  defendant. 

W.  J.  Hendrick  for  appellant. 
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WILSON  V.  HOOKER  &  TABOR. 

Filed  January  10,  1804.  Appeal  from  Ohio  Olroult  Court.  Opinion  of  the- 
oonrt  by  Presiding  Jndge  Brent,  aflSrmlng ;  Judge  Toat  dissenting. 
Taking  of  depositions  in  term  time— Gontinnanoe— Where  the  defendant  in 
an  equity  ease  waited  for  three  months  after  the  Issue  was  made  up  before- 
taking  any  steps  to  prepare  the  case,  and  then  began  the  taking  of  deposi- 
tions on  the  Saturday  preceding  the  Monday  on  which  the  next  term  of 
court  began,  and  the  taking  continued  into  the  term,  by  reason  of  which 
the  plaintiff  and  his  attorneys  could  not  be  present,  the  one  being  on  the 
grand  jury  and  the  other  busy  in  court,  the  depositions,  which  were  not  filed 
until  after  the  case  was  called  for  trial,  were  properly  suppressed.  And  the- 
court  did  not  abuse  its  discretion  in  refusing  a  continuance  which  was  asked, 
in  order  that  the  depositions  might  be  retaken,  no  diligence  haying  been- 

shown. 

Judge  Yost,  dissenting,  holds  that  as  the  depositions  were  taken  after  a 
sufficient  notice,  the  mere  fact  that  they  were  taken  during  the  term  at  which 
the  case  was  set  did  not  authorize  the  court  to  suppress  them. 

J.  Edwin  Rowe  and  M.  L.  Heaverin  for  appellant;  J.  E.  Foyle  for  appel- 
lees. 

WRIGHT  V.  WRIGHT,  BY  &c. 

Filed  January  17,  1894.    Appeal  from   Simpson  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Brent,  affirming. 

Benefit  societies— Rights  of  beneficiaries— Where  a  benefit  certificate  in  the- 
Knights  of  Honor,  a  mutual  benefit  association,  was  made  payable  to  the- 
wife  and  children  of  the  member  to  whom  it  was  issued,  and  the  wife  died 
before  the  husband,  who  married  again,  leaving  at  his  death  the  second 
wife  as  his  widow,  the  children  were  entitled  to  the  whole  of  the  fund  desig- 
nated in  the  certificate,  to  the  exclusion  of  the  widow,  it  being  provided  by^ 
the  general  law  of  the  association  that  *'in  event  of  the  death  of  one  or  more 
of  the  members  elected  by  the  member  before  the  death  of  such  member,  if 

he  shall  make  no  further  disposition  thereof,  upon  his  death  such  benefit 
sliall  be  paid  in  full  to  the  surviving;  beneficiary  or  beDeficlaries. "  The 
statute  relating  to  the  revocation  of  wills  by  marriage  of  the  testator  has  no 
application. 

John  J.  Milliken  for  appellant;  G.  W.  Whitesides  and  Edward  W.  Hines 
for  apppellees. 

LYTTLE'S  ADM'R  v.  RAWLINGS. 

Filed   January  17,    1894.    Appeal   from    Knox   Court  of     Common   Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Brent,  reversing. 

Trusts— Where  a  mother  advanced  money  to  make  a  payment  upon  a  house 

and  lot  which  It  was  understood  by  her  bad  been  purchased  for  and  was  to 

be  deeded  to  her  daughter,  and  the  daughter  executed  a  writing  reciting 

that  the  mother  was  to  have  an  interst  in  the  property  to  the  extent  of  th 

sum  advanced  until  it  should  be  repaid  to  her,  the  huRbnnd  of  the  daughter 
having,  without  the  mother's  consent,  taken  the  title  to  himself  with 
knowledge  of  the  agreement,  a  trust  resulted  in  the  mother's  favor,  and  she 
has  the  right  to  proceed  against  the  son-in-law  personally  for  the  amount 
she  paid,  the  property  having  been  sold  by  him. 
John  T.  Hays  for  appellant;  H.  C.  Faulkner  for  appellee. 

NEWCOME,  &c.  V.  TURNER,  &c. 

Filed  January   17,   1894.    Appeal  from   Marion   Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Brent,  affirming. 

1.  A  statement  by  parties,  naming  T..  "etc.,"  as  appellees,  makes  T.  alone 
a  party  appellee,  as  the  statement  must  show  the  names  of  the  appellees,, 
without  reference  to  the  record. 
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3.  JurlRdictioD  —  Id    this  transitory  actioD,    instituted   in  the  quarterly 

■court,  judgment  having  been  rendered  in   that  court  in  favor  of  tba  only 

defendant  served  in  the  oounty  in  which  the  action  was  pending,  andagainBt 

the  other  defendants,  and  the  case  then  appealed  to  the  circuit  court,  as  it 

does  not  appear  that  the  defendant,  in  whose  favor  judgment  was  rendered, 

was  an  appellee,  it  must  be  assumed  that  the  judgment  in  his  favor  was  not 

appealed  from;  and  as  neither  the  circuit  court  nor  the  quarterly  court  had 

jurisdiction  to  render  judgment  against  any  party  defendant  so  long  as  that 
judgment  stood,  the  judgment  of  the  circuit  court  dismissing  plaintiff's  pe- 
tition must  be  affirmed. 
H.  W.  Kives  for  appellants:  S.  A.  Russell  for  appellees. 

VOWELLS  V.  COMMONWEALTH. 

Filed  January  17,   1894.    Appeal  from  Marion  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  BreLt,  affirming. 

1.  Prejudicial  errors— In  the  absence  of  a  bill  of  exceptions  showing  the 
testimony  heard  on  the  trial,  this  court  can  not  say  that  the  defendant  was 
prejudiced  because  he  was  not  given  an  opportunity  to  contradict  certain 
witne8ses  for  the  prosecution. 

2.  New  trial— The  fact  that  defendant  was  detained  at  home  by  the  illness 
of  his  wife,  and  was  thus  prevented  from  being  present  at  the  trial  to  aid 
his  counsel,  did  not  authorize  the  court  to  grant  a  new  trial,  as  he  failed  to 
furnish  his  attorney  with  any  facts  in  reflation  to  his  absence  upon  which  to 
base  an  application  for  a  continuance,  although  he  had  ample  time  to  do  so 
after  he  knew  that  he  could  not  be  present. 

8.  Same— The  fact  that  defendant's  attorney  was,  in  the  opinion  of  some 

of  the  spectators,  not  well  enough  to  try  the  case  did  not  authorize  a  new 
trial. 
W.  £.  &  S.  A.  Bussell  for  appellant;  W.  J.  Hendrick  for  appellee. 

SOUTHERN  CALIFORNIA  INSURANCE  CO.  v.  LUCAS. 

Filed  January  17,  1894.    Appeal  from  Warren  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Fire  insurance— Failure  to  disclose  incumbrances— An  applicant  for  flie 
Insurance,  whether  inquiry  was  made  of  him  or  not,  was  bound  to  com- 
municate all  facts  known  to  him  and  by  him  believed  to  be  material,  and 
his  failure  to  do  so  must  be  regarded  as  a  concealment;  and  it  is  to  be  pre- 
sumed that  he  knew  and  believed  what  men  of  ordinary  intelligenoe  know 
and  believe. 

Where  a  house  and  the  sixteen  acres  of  land  upon  which  it  was  situated 
was  worth  only  11,700,  and  the  house  was  insured  for  91,000,  the  failure  of 
the  insured  to  disclose  the  existence  of  mortgage  liens  amounting  to  more 
than  $700  was  sufficient  to  invalidate  the  policy,  although  no  inquiry  was 
made  as  to  incumbrances,  as  the  insured  must  have  known  that  after  satis- 
fying the  mortgage  liens  his  interest  in  the  insured  property  would  not  be 
as  much  as  the  amount  for  which  he  was  insuring  it. 

James  A.  Mitchell  for  appellant:  Edwards  &  Drake  for  appellee. 

PHILLIPS  V.  ELIZABETHTOWN  BUTTER  AND  CHEESE  FACTORY. 

Filed  January  17,   1894.    Appeal  from    Hardin  Circuit'  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Nuisance— Any  use  of  property  which  corrupts  the  atmosphere  and  fills  it 
with  stenches  and  smells  is  a  nuisance,  whether  it  arises  from  the  exercise 
of  a  trade  or  business  or  any  other  use;  and  it  is  not  necessary  that  the 
smells  should  be  hurtful  or  unwholesome.  It  is  sufficient  If  they  are  so  of- 
fensive or  produce  such  discomfort  as  to  impair  the  comfortable  enjoyment 
of  property  by  persons  of  ordinary  sensibilities. 
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A  hog  pen  within  sixty  feet  of  plaintiff's  door,  and  in  which  forty  or  fifty 

bogs  are  fed  on  slops  and  refuse  stnfl  from  defendant's  factory,  causing  such 

offeni«tv»4  smells  as  to  compel  plaintiff  to  abandon  her  home,   is  a  nuisance, 
■and  plaintiff  is  entitled  to  have  it  abated. 
Hobson  &  O'Meara  for  appellant;  James  Montgomery  for  appellee. 

NEWPORT  NEWS  6z  MISSISSIPPI  VALLEY  CO.  EIFERT. 

Piled  January  17,  1894.  Apppal  from  Clark  Court  of  Common  Pleas.  Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

1.  Fellow  servants— In  the  case  of  employes  of  the  same  grade  or  rank,  and 
engaged  in  the  s^me  field  of  labor,  the  master  is  not  liable  for  an  injury  to 
one  employe  by  the  negligence  of  another,  even  though  the  negligence  be 
gross;  but  the  engineer  or  fireman  in  charge  of  the  engine  of  a  railroad  train 
and  A  brakeman  on  the  train  are  not  fellow  servants  of  the  same  grade  or 
rank,  engaged  in  the  same  field  of  labor,  and  for  an  injury  to  the  brakeman 
through  the  gross  negligence  of  the  engineer  or  fireman  in  charge  of  the  en- 
gine the  company  is  liable. 

2.  Gross  negligence— An  instruction  telling  the  jury  that^'gross  negligence 
is  the  failure  to  exercise  such  care  and  skill  as  one  of  common  sense  and 
reasons ble  skill  in  the  business,  but  of  careless  habits,  would  observe 
to  avoid  danger  under  similar  circumstances."  conforms  substantially,  in  its 
application  to  the  facts  of  this  case,  to  the  definition  of  gross  negligence  in 
th«3  case  of  L.  &  N.  R.  B.  Co.  v.  McCoy,  81  Ey.,  413.  In  view  of  the  evi- 
dence the  jury  could  not  have  been  misled  by  the  omission  of  the  words 
""to  this  own  person  or  life,"  after  the  words  "to  avoid  danger." 

.').  Contributory  negligence— The  rule  that  the  plea  of  contributory  neg- 
ligence will  not  be  allowed  when  willful  neglect  is  alleged  applies  only  to 
actions  under  the  statute  authorl/.ing  the  recovery  of  punitive  damages 
when  rhe  life  of  one  is  lost  by  the  willful  nelgect  of  another  person. 

4.  Contract  exempting  master  from  liability  fnr  negligence— A  contract 
by  a  railroad  company  with  an  employe,  whereby  the  latter,  in  consideration 
of  hi(i  employment  and  the  compensation  to  be  paid  him,  assumes  all  ri^ks  of 
arcidents  from  any  cause  while  in  its  service,  and  exempts  it  from  any  liabil- 
ity to  him  on  account  of  such  risks  or  accidents,  is  void  as  against  public 
policy. 

Breckinridge  &  Shelby  for  appellant;  Bookner  &  Jouett  for  appellee. 

HUGHES  V.    LAUGHLIN. 

Filed    January    17,1894.    Appeal  from  Louisville  Chancery  Court.     Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

Breach  of  warranty— Judgment  sustained  by  evidence- In  this  action  upon 

a  note  and  mortgage  which  the  defendant   for  answer  alleged  were  executed 

in  consideration  of  a  horse  which  he  had  bought  of  plaintiff,  and  which  the 

iar.t4.»r  warranted  to  be  sound  when  in  fact  he  was  unsound,  the  plaintiff  for 
reply  denying  that  the  horse  was  the  sole  consideration,  and  also  denying 
both  rtie  alleged  warranty  and  its  breach,  the  evidence  was  sufi3cient  to 
sustain  the  judgment  of  the  chancellor  for  plaintiff. 

O'Neal.  Phelps  &  Pryor  for  appellant;  Dodd  &  Dodd  for  appellee. 

SLUSHER  V.  JONES. 

Filed  January  17,  1894.  Appeal  from  Bell  Court  of  Common  Pleas.  Opin- 
ion of  the  court  by  Judge  Yost,  reversing.  Presiding  Judge  Brent  dissent- 
ing. 

1.  Separation  of  conlcusions— As  this  was  an  action  at  common  law  tried 
Yiy  the  court  without  the  intervention  of  a  jury,  and  the  court  failed  to  state 
ltd  conclusions  of  fact  separate  from  its  conclusions  of  law,  and  there  is  no 
bill  of  evidence  in  the  record,  the  only  question  is  whether  or  not  the  judg- 
ment was  authorized  by  the  pleadings. 
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8.  JodgmeDt  not  sustalDed  by  pleadings— Ab  the  plaintiff  sooght  by  his 
petition  to  recover  upon  a  contract  whereby  be  and  defendant  were  to  ahmn 
equally  in  the  proceeds  of  the  sale  of  a  tract  of  land,  and  hie  allegations  as 
to  the  amount  for  which  the  land  sold  and  the  amount  he  has  received  of  tb» 
proceeds  fail  to  show  that  the  defendant  is  indebted  to  him  in  any  sum, 
the  judgment  in  his  favor  must  be  reversed. 

Thomas  H.  Hines  and  A.  E.  Cook  for  appellant;  O.V.  Biley  and  W.  H.  Holt 
for  apppellee. 

EPRNBAtJQH  v.  GOOCH.  &c. 

Filed  January  17,  1804.    Appeal  from   Lincoln   Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  affirming. 

1.  Injunctions— Counsel  fees— Where  an  injunction  is  merely  ancillary,  or 
in  aid  of  the  relief  sought,  or  to  prevent  the  commission  of  a  wrongful  or 
tortious  act  that  would  result  in  irreparable  injury  before  the  termination 
of  the  principal  cause  of  action,  a  recovery  may  be  had  on  the  bond  for 
reasonable  counsel  fees  where  the  defendant  has  succeeded  in  dissolving  the 
injunction.  But  where  the  injunction  Is  the  relief  sought  and  the  defendant 
Is  successful,  the  costs  are  taxed  as  in  any  other  ordinary  or  equitable  action. 

Upon  the  dissolution  of  an  injunction,  the  sole  purpose  of  which  was  to 
restrain  the  defendant  from  cutting  timber  from  lands  hie  had  purchased 
from  plain tifi,  upon  the  ground  that  it  would  endanger  plaintiff's  lien  for 
the  unpaid  purchase  price,  defendant  was  not  entitled  in  an  action  on  the 
bond  to  recover  counsel  fees. 

9.  Remote  damages— Conjectural  profits  which  might  have  been  realized 
from  the  use  of  land  are  too  remote  and  uncertain  to  be  recovered  as  dam- 
ages on  account  of  being  deprived  of  the  use  of  the  land. 

W.  H.  Miller  for  appellant;  Hill  &  McBoberts  for  appellees. 


Tt?^  K^i^tiUcky  IxaW  Reporter. 


EDITOR: 

W.  J.  CHINN ...  Frankfort,  Ky. 

Vol.  15.  MARCH  1,    1894.  No.  17 


KENTUCKY  COURT  OF  APPEALS. 


POWELL  COUNTY  v.  KENTUCKY  LUMBER  CO. 
(Filed  December  9,  1893— Not  to  be  reported.) 

1.  PleadiDRS— Election— Where  the  petition  alleged  that  a  lumber  com- 
pany unlawfully  appropriated  to  its  own  use  a  highway  belonging  to  a 
county,  by  erecting  buildings  upon  it  and  otherwise  assuming  control  over 
it,  and  that  when  the  company  made  assignment  for  the  benefit  of  its  cred- 
itors the  assignee  continued  to  hold  sucb  possession  and  control  over  the 
highway,  the  petition  states  one  cause  of  action— the  continued  possession 
of  the  highway— and  it  is  error  to  require  the  county  to  elect  whether  it  will 
prosecute  the  action  against  the  company  for  its  unlawful  possession  of  tiie 
highway  or  against  the  company's  assignee  for  his  unlawful  possession. 

3.  Same— Where  the  highway  so  taken  possession  of  by  the  company  has 
become  a  part  of  a  municipal  corporation,  which  has  full  right  of  possession 
and  control  over  it  as  one  of  its  streets,  before  the  assignee  took  possession 
thereof,  the  county  has  no  cause  for  action  against  such  assignee  for  retain- 
ing such  possession,  nor  can  it  recover  any  damages  on  that  account. 

W.  H.  Averitt  and  O.  A.  Lyle  for  appellant. 

Arthur  Cary  and  Humphrey  &  Davie  for  appellee. 

Appeal  from  Powell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  is  by  the  county  of  Powell  to  recover  of  the  BTen-^ 
tucky  Union  Lumber  Co.  and  its  assignee  damages  for  the  ob- 
struction and  appropriation  to  its  own  use  of  a  public  road  in 
that  county  and  also  for  the  recovery  of  the  road.  There  is  but 
one  paragraph  of  the  petition,  in  which  the  unlawful  entry  and 
appropriation  by  the  Union  Lumber  Co.  is  alleged,  ita  assign- 
ment to  the  Columbia  Finance  Trust  Co.,  and  the  continued  use 
and  possession  by  the  assignee  from  the  date  of  the  assignment 
to  the  institution  of  the  action. 

The  lumber  company,  insisting  that  two  causes  of  action  were 
alleged    against  it,  required    the  appellant    to   elect   whether   it 

vol.  15—37 
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would  proceed  against  the  assignee  or  the  trust  company  or  for 
the  trespass  committed  by  the  lumber  company  or  its  assignee. 
The  plaintiff. elected  (reserving  exceptions  to  the  court's  rulings) 
to  prosecute  the  action  against  the  assignee,  and  it  appearing 
from  the  defense  filed  that,  when  the  assignee  was  appointed 
and  before,  the  highway  alleged  to  have  been  appropriated  to 
the  use  of  the  lumber  company  formed  a  part  of  Clay  City  that 
had  bHcn  incorporated  a  short  time  prior  to  the  assigmnent,  with 
the  right  and  power  on  the  part  of  the  municipality  to  use  and 
control  the  streets,  the  action  was  dismist^ed.  The  highway  had 
become  a  part  of  the  city  and  was  no  longer  subject  to  the  con- 
trol of  the  county,  and,  therefore,  the  court  very  prop^rrly  lield 
the  assignee  not  liable  to  the  county  and  dismissed  the  petition. 
Did  the  court  below  err  in  requiring  the  plaintiff  to  elect?  There 
was  one  cause  of  action  by  the  county,  and  that  was  against  the 
lumber  company  for  appropriating  this  highway  to  its  own  use 
by  erecting  buildings  upon  it  and  otherwise  assuming  control 
over  it.  The  possession  passed  into  the  hands  of  the  assignee, 
and  it  was  in  fact  but  one  continued  use  by  the  lumber  com- 
pany, and  for  the  extent  of  the  injury  done  the  county  up  to  the 
time  the  highway  became  a  part  of  the  city,  or  was  placed  under 
municipal  control,  the  appellee  as  assignee  is  liable,  and  the 
judgment,  if  recovered,  is  only  an  unsecured  debt  that  will  share 
its  proportion  of  the  assets  of  the  insolvent  with  its  other  cred- 
itors. 

Judgment   reversed  and    remanded  for   a  trial  consistent  with 
this  opinion. 


BIRD    V.  BOABD  OF  COMMISSIONERS  OF  KENTON 

COUNTY. 

0 

(Filed  December  9,  1893.) 

1.  The  constitutional  validity  of  acts  creating  taxing  districts  for  the  oon- 
strucCioD  and  maintenance  of  turnpike  roads  is  now  well  settled  in  this 
StAtH  by  repeated  adjudications  of  this  court. 

3.  ronstruotion  of  statutes —Particular  words  found  in  a  statute  which,  if 
]lt-«>rHlly  followed.  Inad  to  an  absurdity  or  defeat  the  manifest  Intent  of  the 
iHtfisi  iture,  as  gathered  from  the  entire  act,  may  be  disregarded  in  its  inter- 
prnrikrlon. 

The  act  of  the  leirlslature  authorizing  the  construction  of  turnpikes  and 
requiring  that  the  width  of  the  macadam  shall  not  be  less  than  eight  inches 
nor  more  than  fifteen  inches,  should  be  so  construed  as  to  read  the  word 
depth  where  width  occurs,  such  being  clearly  the  legislative  intent,  and  a 
literal  following  of  the  words  of  the  act  leading  to  an  absurdity. 

O'Hara  <&  Bryan  for  appellant. 

Wm.  Goebel  for  appellees. 

Appeal  from  Kenton  Circuit  Court.  • 

Opinion  of  the  court  by  Judge  Pryor. 

The  taxing  district  as  laid  off  by  the  legislature,  was  to  equal- 
ize the  burden  with  the  taxpayers,  and  we  perceive  nothing  in 
the  act  that  could  produce  such  an  irregularity  as  would  induce 
or  authorize  this  court  to  interfere. 

Taxing  districts,  created  for  turnpike  purposes,  whether  con- 
stituting the  whole  or  a  part  of  a  county,  have  been  upheld  by 
this  court  in  many  instances,  and  the  only  question  proper  for 
consideration    in  this  case   is,  shall   this  court,  where  a  statute 
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bas  been  enacted    of  such  public  utility  as  in  this  case,  look  to 

the  plain  letter  of  the  act,  and  following  the  literal  constfuctlon 

-or  meaning  of   certain  words   nullify  the  entire  statute,  making 

the  legislative  intent  an  absurdity,  or  shall  the  court  look  to  the 

entire  act  with   a  view  of   carrying  out  the  legislative    will,  and 

attach  such  a  meaning  to  the  language   used  as  will   uphold  the 

statute? 

Courts  in  such  cases  will  look  to  the  object  of  passing  the  law, 

■and  if  it  can  be  discovered  in  its  provisions  will  not  suffer  it  to 
be  defeated. 

Under  this  enactment  the  voters  of  the  turnpike  district  have 
favored  the  law,  and  bonds  have  been  issued  and  sold  and  the 
money  expended  in  constructing  turnpike  roads,  and  because  of 
that,  which  is  a  mere  clerical  error,  and  which  errcir,  upon  read- 
ing the  act,  must  necessarily  correct  itself,  it  is  insisted  this 
-court  should  declare  the  whole  act  invalid  or  require  the  com- 
missioners to  comply  with  the  strict  letter  of  the  law. 

In  the  eighth  section  of  the  act  it  is  provided  that  the  width 
of  the  macadam  shall  not  be  less  than  eight  inches  nor  more  than 
^fteen  inches. 

It  is  manifest  that  such  a  provision  is  absurd,  and  it  is,  there- 
fore, insisted  the  act  should  be  held  invalid.  The  section  should 
read:  *'The  depth  of  the  macadam  shall  not  be  less  than  eight 
nor  more  than  fifteen  inches,*^  and  this  will  carry  into  execution 
the  legislative  will. 

"The  riftht  rule  of  construction  is  to  intend  the  legislature  to 
have  meant  what  they  naturally  expressed,  unless  some  mani- 
fest incongruity  would  result  from  doing  so,  or  unless  the  context 
clearly  shows  that  such  a  construction  would  not  be  the  right 
one.'^    (Potters  on  Statutes,  2(I7. ) 

*'In  interpreting  the  law  judges  are  to  explore  the  intentions 
of  the  legislature:  yet  the  construction  to  be  placed  upon  an  act 
of  parliament  must  be  such  as  is  warranted  by,  or  at  least  not 
repugnant  to,  the  words  of  ti)e  act.  But  they  must  not,  in  order 
to  give  effect  to  what  they  may  suppose  to  be  the  intention  of 
the  legislature,  put  upon  the  provisions  of  a  statute  a  construc- 
tion not  supported  by  the  words,  though  the  consequence  would 
toe  to  defeat  the  act."     (Potters'  Dwart.  St.,  204.) 

Under  this  rule  it  \h  urged  this  court  has  no  power  to  say  that 
in  using  the  word  width  the  legislature  intended  to  use  the 
word  depth,  and  it  is,  therefore,  necessary  to  determine  how  this 
rule  is  to  be  applied.  Where  the  object  of  the  legislature  is  plain, 
and  its  intent,  gathered  from  the  whole  context  certain,  the  use 
of  a  sin8[le  word  that  would  render  the  act  meaningless  and  ab- 
surd should  be  disregarded. 

Mr.  Endlich,  in  his  work  on  the  interpretation  of  statutes,  says: 
'''Where  the  language  of  a  statute  in  its  ordinary  meaning  and 
grammatical  construction,  leads  to  a  manifest  contradiction  of 
the  apparent  purpose  Of  the  enactment,  to  inconvenience  or  ab- 
liurditv,  hardship  or  injustice,  not  presumably  intended,  a  con- 
struction may  be  put  upon  it  which  modifies  the  meaning  of  the 
words  and  even  the  structure  of  the  sentence.  This  is  done  some- 
times by  giving  unusual  meaning  to  particular  words;  sometimes 
by  altering  their  collocation,  or  by  rejecting  them  altogether, 
or  by  interposing  other  words,  the  court  having  an  irresistible 
oonviction  that  the  modification  thus  made  are  mere  correc- 
tions of  careless  language  and  give  really  the  true  intention." 
(Page  400,  section  295.) 

The  general  rule  of  construction  is  that  full  effect  must  be 
^fven  to  any  word  in  a  statute.;  still,  if  no  sensible  meaning  can 
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be  given  to  a  word,  the  authorities  are   that  it  shoald  be   disre- 
garded or  eliiniuated  frora  the  statute. 

In  the  Metorpolitan   act   it  was  provided  **  that  no  road    sbalT 
be  formed  as  a  street  for  carriage  trafHo   unless  widened  to  forty 
feet,  or  unless  such   street   shall  be  opened    at   both  ends/'  the- 
word  or  was  read  nor,  the  intention    being    that  both  conditions 
should  be  complied  with. 

The  word  venile  used  in  a  statute  was   read  venue— final  judg- 
ments for  penal  judgments.     (Endlioh  on   Int.  of  Statutes,  436.) 

In  the  CAse  before  us  the  legislative  Intent  becomes  so  appar- 
entthat  where  words  have  been  carelessly  inserted  that  lead  to- 
an  absurdity  there  is  no  reason  why  such  a  judicial  interpretation 
should  not  be  placed  upon  the  statute  as  will  effect  its  object, 
the  court  being  satisfied  the  use  of  the  Word  was  a  mere  inac- 
curacy,,  and  the  modification  made  in  furtherance  of  the  legisla- 
tive purpose. 

The  judgment  below  is  affirmed. 


McCLURE,  GD'N  v.    CLARK,  &c. 
(Filed  December  14,  189,S— Not  to  be  reported.) 

Assiffiiineiit  by  operation  of  law— Evidence— The  evidence  showR  that  at  the- 
time  of  bis  death  the  estate  of  the  dehtor  waR  appraised  at  fd.S76,  while  his 
dHbts  amounted  to  18,884.  Althon^h  the  amount  of  his  widow's  dower  reduced 
the  assets  to  some  extent,  it  can  not  be  inferred  or  reasonably  believed  that 
the  debtor,  at  the  time  he  executed  the  mortgage,  which  is  herein  assailed 
as  an  unlawful  preference,  then  contemplated  insolvency  or  executed  the- 
mortgage  with  a  design  to  prefer.  On  the  contrary  it  may  be  fairly  assumed 
that  if  he  had  lived  be  would  have  realized  sufficient  from  his  assets  and 
otherwise  to  pay  all  his  debts. 

M.  D.  Gray  and  Wm.  Cromwell  for  appellant. 

W.  W.  Dickerson  for  appellees. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  object  of  this  action  is  to  have  the  estate  of  the  debtor^ 
Clark,  pass  to  creditors  under  the  act  to  prevent  preferences  by 
in.solvent  debtors  in  behalf  of  one  or  more  creditor. 

Clark  executed  a  mortgage  to  Littell  that  the  appellant  alleges 
was  given  with  the  design  to  prefer  and  in  contemplation  of  in- 
solveucy. 

The  debtor,  Clark,  gave  two  notes  to  the  Deposit  Bank  at  Wil- 
liamstown  for  $4(X)  each.  The  appellee,  Littell,  was  on  one  of  the 
notes  as  surety  and  the  other  was  signed  by  F.  C.  and  W.  W. 
Clark  as  sureties. 

When  these  no.tes  became  due  the  two  amounts  were  embraced 
in  one  note  for  $800,  and  the  appellee,  Littell,  became  the  sole 
surety  on  this  note.  He  took  a  mortgage  as  indemnity  on  the  land 
of  the  debtor,  and  it  is  this  mortgage  that  is  claimed  from  the 
estate  of  Clark  to  his  creditors. 

Clark  died  during  the  pendency  of  the  action,  and  his  estate, 
when  sold  to  pay  the  debts,  only  brought  about  $2,541  and  his 
indebtedness  was  $3,884,  showing  a  deficit  exceeding  $800. 

While  couits  will  not  assume  that  property  of  the  debtor  failed 
to  bring  Its  full  value  at  forced  sales,  still  it  is   rational   to  oon- 
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■^lude  that   ordinarily    such  would    be  the   case,  and   where   the 

property  of  the  debtor  in*  value   is  about  equal   to  bis  debts,  and 

there  is  no  other  evidence  of  insolvency  and  the  design  to  prefer, 

•ou}2:ht  the  court    to  imply  that  Clark  knew  he  was  insolvent,  and 

in  contemplation  of  the  development  of   bis  condition  made  this 

mortgage  to  prefer  Littell? 

The  sureties  on  the  note,  for  which  Littell  was  not  liable,  were 

perfectly  solvent,  and   no  creditor,  so  far  as  this   record   shows, 

was  pressing  the  debtor,  or  any  other   circumstance   indicating 

that  Clark  believed  he  was  unable  to  pay  what  he  owed,  and  we 

are  satisfied  that  Littell  made  himself  liable  for  both  notes  un- 
<]er  the  belief  that  Clark  was  solvent,  and  that  Clark  then  be- 
lieved in  his  ability  to  pay  his  debts. 

The  good  faith  of  the  creditor,  of  course,  can  not  affect  the 
question,,  and  where  the  debtor  in  contemplation  of  insolvency, 
and  for  the  purpose  of  preference,  makes  the  transfer,  his  estate 
passes  under  the  statute  to  creditors  generally,  although  the 
creditor  preferred  may  have  had  not  even  a  suspicion  of  tbe  pur- 
pose and  design  of  the  debtor. 

The  debtor's  death  was  not  contemplated  at  so  early  a  day 
when  this  transaction  occurred,  and  but  for  his  death,  from  tbe 
record  before  us,  we  have  no  doubt  but  that  creditors  would  have 
t)een  satisfied— the  debtor  with  enough  property  to  pay  them. 
When  he  died  his  indebtedness  was  $8,.S84,  and  his  assets,  at 
public  auction  and  appraisement,  were  worth  $3,275,  and  the  rea- 
son of  the  deficit  is  from  the  claim  of  dower  by  the  widow.  We 
think  it  is  fair  to  assume  that  the  assets  of  tfie  debtor  when  this 
mortgage  was  executed  were  sufficient  to  pay  the  debts  of  Clark, 
and  certainly  proper  to  assume  that  the  mortgage  was  not  made 
in  contemplation  of  insolvency  and  with  the  design  to  prefer. 
It  was  natural  for  Littell  to  require  indemnity  upon  becoming 
t)ound  for  tbe  entire  debt,  and  equally  as  natural  and  reasona- 
ble for  Clark  to  furnish  the  indemnity  without  contemplating 
insolvency  at  the  date  of  tbe  mortgage. 

The  mortgage  under  the  law  gave  the  preferenec,  but  that  in- 
solvency was  then  contemplated  by  the  debtor  is  not  warranted 
Jby  the  facts. 

Judgment  affirmed. 


COMMONWEALTH  v.  DOUGLASS. 
DOUGLASS  V.  COMMONWEALTH. 
(Filed  December  16,  1898.) 

1.  Tbe  grant  of  lottery  privileges  for  the  benefit  of  the  Henry  Academy 
■and  Henry  Female  College  baa  expired  by  limitation. 

2.  Repeal  of  grant  of  lottery  franoblBe— Impairment  of  the  obligation  of 
-oontractfi— A  grant  by  tbe  State  of  lottery  privileges  to  one  who  acquires 
rights  and  iDours  liabilities  upon  the  faith  of  such  grant  may  be  repealed  at 
any  time  by  the  State.  Such  a  grant  Is  made  by  tbe  legislature  In  the  ezer- 
'Ctse'of  its  police  and  not  Itp  contractual  powers;  therefore,  the  provisions  of 
the  State  and  Federal  Constitutions,  forhlddlng  the  Impairment  of  the  oh. 
ligations  of  contracts,  does  not  prevent  the  repeal  of  such  a  grant.  Stone  v. 
Mississippi,  101  U.  S.,  814,  folloived.  Gregory  v.  Trustees  of  Shelby  College 
Lottery,  8  Met.,  598,  overruled. 

3.  Same— Res  adjudloata— Tbe  question  of  the  right  of  the  State  to  repeal 
the  grant  of  appellee's  lottery  privilege  is  not  res  ad  judicata  in  this  court, 
^he  doctrine  announced  in  previous  adjudlcatloos  of  appellee's  rights  under 
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hl8  grants  having  been  virtually  overrnled  by  subsequent  decisions  of  tb&> 
Supreme  Court  of  the  United  States,  which  this  court  ought  to  follow,  the 
question  is  no  longer  res  adjudicata.  i 

W.  J.  Hendriok,  Reld  Rogers  and  Frank  ParsoDS  for  CommoD- 
wealth. 

J.  O.  Carlisle,  D.   W.  Sanders,  Thomas  H.  Hines,  Muir,   Hey- 
man  &  Muir  and  Kohn,  Baird  <&  Speckert  for  Douglass. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

These  proceedings  were  commenced  and  prosecuted  by  the- 
Commonwealth  to  prevent  the  usurpation  of  the  franchise^ 
claimed  by  Doulgass,  to  operate  said  lotteries. 

It  seems  that  the  legislature  in  1850  authorized  J.  N.  Webb  to 
raise  money   by  lottery  for   the   benefit  of   the   Henry  Academy 

and  Henry  Female  College. 

The  third  section  of  the  act  empowered  the  grantors  to  sell  the 
scheme,  which  they  did,  and  which  fell  into  the  hands,  by  pur- 
chase, of  the  appellant,  Douglass,  who  proceeded  to  operate  the- 
same  and  under  said  grant.  He  claims  that  the  legislature 
having  authorized  the  sale  of  the  franchise,  and  he  having  be- 
come the  purchaser  thereof,  his  right  to  it  became  a  vested  right, 
which  the  legislature  could  not  thereafter  take  away,  because  it 
would  be  impairment  of  the  obligation  of  contracts  which  article  Xy. 
section  10  of  the  Constitution  of  the  United  States  expressly  for- 
bids. The  lower  court,  upon  the  hearing  of  the  case,  decided 
that*the  grant  had  expiied  by  limitation,  and  that  decision 
must  stand  and  is  affirmed. 

In  1H88  the  legislature  granted  the  privilege  to  certain  gentle- 
men CO  raise  money  by  lottery  for  the  benefit  of  Ihe  city  schools 
of  Frankfort,  and  in  1872  the  said  act  was  amended  so  as  to- 
allow  the  board  of  counoilmen  of  the  city  of  Frankfort  to  sell 
and  convey  the  privileges  granted  for  the  purposes  mentioned. 
And  the  appellee,  in  ISl^,  purchased  all  the  lottery  franchises- 
and  privileges  conferred  by  the  act  of  1888,  and  also  the  amenda- 
tory act  of  1869. 

The  appellee,  Douglass,  contends  that  he  was  the  purchaser  of 
said  franchistj,  and  claims  that,  by  reason  of  the  act  authorizing^ 
the  sale  of  said  lottery  and  the  purchase  thereof,  he  acquired  a 
vested  right  which  the  legislature  could  not  take  away  by  its 
act  of  1890,  repealing  said  franchise,  and  relies  upon  article  1, 
section  10  of  tne  Federal  Constitution,  which  prohibits  theStatea 
from  passing  any  laws  impairing  the  obligations  of  contracts  as 
sustaining  his  contention  and  the  decisions  of  this  court  thua 
construing  his  purchase. 

This  court,  in  the  case  of  Gregory  v.  Trustees  of  the  Shelby 
College  Lottery,  2  Met.,  598,  decided  that  a  lottery  grant  might 
be  repealed  by  a  subsequent  legislature,  unless  rights  had  been 
acquired  and  liabilities  incurred  upon  the  faith  of  the  privilegea 
conferred  by  the  grant,  in  which  case  the  rights  thus  acquired 
and  liabilities  incurred  become  contractual,  which  the  provision^ 
supra  protected  from  repeal  by  subsequent  legislation. 

The  appellant  contends  that  the  grant  of  the  lottery  privilege^ 
by  the  State  was  an  exercise  of  its  police,  not  its  contractual, 
power,  which  is  inherently  lodged  in  the  State  for  the  promotion 
and  protection  of  its  welfare  and  happiness,  which  the  State  can 
not  surrender  and  barter  away,  either  as  a  gratuity  or  for  pay; 
that  while    the   legislature   may,   in    the  exercise   of   its    polioor 
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power,  grant  a  lottery  privlle^^e,  the  grant  is  only  a  privilege  or 
lioense  and  not  oontraotual,  and  a  subsequent  legislature,  in  the 
interest  of  good  order  and  morals,  may  revoke  the  privilege  thus 
granted  and  repeal  the  grant,  although  peouniary  interests  have 
been  acquired  under  and  by  authority  of  the  grant. 

It  seems  that  this  court,  in  the  Gregory  case  supra,  decided 
expressly  that  when  rights  had  been  acquired  and  liabilities  in- 
curred upon  the  faith  of  the  lottery  grant,  such  rights  and  lia- 
bilities should  be  regarded  as  contracts,  which  are   protected  by 

the  Federal  Constitution  against  impairment  by  the  State  legis- 
lature, and  which  should  be  upheld  to  the  extent  atieast  that  the 
party  has  the  right  to  enjoy  the  right  thus  acquired  until  he  real- 
izes his  money  thus  invested  out  of  the  lottery  business.  The 
famous  Dartmouth  College  case  and  others  that  have  followed  it 
is  invoked  to  sustain  this  position.  The  other  cases  upon  the 
same  subject,  subsequently  rendered  by  this  court,  repeat  the 
same  doctrine. 

But  the  Supreme  Court  of  the  United  States,  in  Stone  v.  Mis- 
sissippi, 101  U.  S.,  814,  in  construing  the  provision  of  the  Federal 
Constitution  that  declares  that  the  States  shall  pass  no  law  im- 
pairing the  obligation  of  contracts,  held  that  the  inhibition 
related  to  ** property  rights''  and  not  to  matters  that  were  ** gov- 
ernmental.'' The  court  then  held,  in  strong  and  emphatic  lan- 
guage, that  lotterieis,  being  species  of  gambling,  were  vicious 
and  demoralizing  in  the  community,  andthat  as  it  was  the  trust 
duty  of  the  State  government  to  protect  and  promote  the  public 
health  and  morals,  it  could  not  sell,  barter  or  give  away  that 
duty,  and  that  the  utmost  power  the  legislature  could  exercise 
was  to  grant  a  license  to  carry  on  that  species  of  gambling 
which  only  protected  the  licensee  from  the  pains  and  penalties 
imposed  upon  that  species  of  gambling  during  the  existence  of 
the  license,  and  that  the  legislature  granting  the  license  had  no 
power  to  bind  a  subsequent  legislature  to  its  line  of  policy  upon 
these  subjects,  and  that  a  subsequent  legislature  might  repeal 
the  grant  of  the  license,  although  it  had  been  paid  for.' 

It  seems  to  us  that  this  decision  defining  the  provision  of  the 
Federal  Constitution  as  to  what  subjects  are  contracts  and  pro- 
tected by  it,  and  that  lottery  grants,  although  paid  for,  are  not 
protected  by  said  provision,  is  binding  upori  this  court  and  has 
the  effect  to  overrule  its  decisions  holding  the  contrary  view. 

But  apart  from  the  binding  force  of  the  decision,  it  seems  that 
its  logic  i£  conclusive  and  convincing  in  drawing  the  distinction 
between  the  contractual  and  governmental  power  of  the  States, 
to  wit:  That  the  provision  of  the  Federal  Constitution  in  refer- 
ence to  contracts  only  inhibits  the  States  from  passing  laws  im- 
pairing the  obligations  of  such  contracts  as  relate  to  property 
rights,  but  not  to  subjects  that  are  purely  governmental. 

The  reason  for  this  distinction  must  be  apparent  to  all,  for 
when  we  consider  that  honesty,  morality,  religion  and  education 
are  the  main  pillars  of  the  State,  and  for  the  protection  and 
promotion  of  wliich  government  was  instituted  among  men,  it 
at  once  strikes  the  mind  that  the  government,  through  its  agents, 
can  not  throw  off  these  trust  duties  by  selling,  bartering  or 
giving  them  away.  The  preservation  of  the  trust  is  essential  to 
the  happiness  and  welfare  of  the  beneficiaries,  which  the  trus- 
tees have  no  power  to  sell  or  give  away.  If  it  be  conceded  that 
the  State  can  give,  sell  and  barter  any  one  of  them,  it  follows 
that  it  can  thus  surrender  its  control  of  all  and  convert  the  State 
into  dens  of  bawdy-houses,  gambling  shops  and  other  places  of 
vice  and  demoralization,  provided  the  grantees  paid  for  the  priv- 
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ilege  and  thus  deprive  the  State  of  its  power  to  repeal  the  grants 
and  all  oontrol  of  the  subject  as  far  as  the  grantees  are  con- 
cerned, and  the  trust  duty  of  protecting  and  fostering  the  hon- 
esty, health,  morals  and  good  order  of  the  State  would  be  cast 
to  the  winds,  and  vice  and  crime  would  triumph  in  their  stead. 
Now  it  seems  to  us  that  the  essential  principles  of  self-preserva- 
tion forbid  that  the  Commonwealth  should  possess  a  power  so 
revolting,  because  destructive  of  the  main  pillars  of  govern- 
ment. 

The  power  of  the  State  to  grant  a  license  to  carry  oa  any 
species  of  gambling,  or  with  the  privilege  of  revoking  the  same 
at  any  time,  has  an  unwholesome  effect  upon  the  community 
and  tends  to  make  honest  men  revolt  at  the  injustice  of  punish- 
ing others  for  engaging  in  like  vices.  We  have,  for  instance,  at 
this  day  men  confined  in  the  State  penitentiary  for  setting  up 
and  carrying  on  gambling  shops,  whose  tendencies  are  not  much 
more  demoralizing,  if  any,  than  the  licensed  lottery  operator, 
who  goes  free  under  the  protection  of  the  law.  The  one  wears 
a  felon's  garb  and  the  other  is  protected  by  license  which  be 
claims  as  an  irrevocable  contract  because  he  has  paid  for  the 
privilege.  The  privileg6«ought  never  to  be  granted,  and  under 
the  present  Constitution  can  never  be.  As  said,  to  impress  the 
privilege  with  the  idea  of  contract  because  it  was  paid  for  mi^ht 
fill  the  whole  State,  and  especially  the  cities,  with  gambling 
shops  and  enterprises  protected  by  contract,  and  the  few  gam- 
blers that  might  not  be  thus  protected  and  *who  would  be  liable 
to  be  punished  for  gambling  would  not  be,  because  it  w*ould 
strike  honest  men  as  unjust  to  punish  the  poor  wretch  for  doing 
that  which  was  made  lawful  for  others  to  do  by  paying  for  the 
privilege. 

As  said,  we  are  bound  by  the  construction  given  to  the  provis- 
ion of  the  Fedeial  Constitution  by  the  Supreme  Court,  relating 
to  the  impairment  of  contracts  by  the  States,  to  the  effect  that 
the  provision  does  not  relate  to  lottery  franchises,  though  paid 
for,  and  that  the  matter  of  such  grants  being  strictly  within  the 
police  power  of  the  State,  tiie  State  could  not  sell  or  barter  away 
its  control  of  the  subject. 

It  is  contended    that  the  subject  of   the  appellee's  right    is  res 
adjudicata  in    this  court.     It   is  sufficient   to  sa^v  that   the  State 
had  no   constitutional  right   to  contract  its   police   power  away, 
consequently  the   appellee  made    his  purchase  of   the   franchise 
subject  to  the  light  of   the  State  to  repeal  it.     And  the  decisions 
of  this  court,  that  the  appellee's  purchase  of  the  franchise  by  the 
authorit3*  of    the  legislature    created  a   contract    that  could  not, 
under  the  Federal  Constitution,  be  revoked,  having  been  virtually 
overruled    by  the  Supreme  Court  of   the  United   States,  destroys 
he  contention  of  the  res  adjudicata;  and,  while  the  judge  of  the 
4    urt  below  was    loyal    to  this    court  in  following    the    opinions 
Tetofore  rendered,  we  must  affirm    the  judgment  in  the  Henry 
•     unty  Lottery  case,  and  reverse  his  judgment  as  to  the  Frank- 
it   Lottery     and   remand  the   case  for  further   proceedings  in 
uformity  with  this  opinion. 


MILLIKEN  V.  PILES. 
(Filed  January  4,  1894— Not  to  be  reported.) 

Mortgages^After  a  Bale  has  taken  place  to  satisfy  a  mort«rage  lien,  pnr- 
euant  to  a  judsment  of  court,  the  debtor  can  Dot  object  to  the  issuinfl  of  a 
writ  of  habere  facias  on  the  srouod  that  one  not  a  party  to  the  suit  holds  a 
mortgage  on  the  land  involved  prior  Id  date  to  the  mortgage  that  has  been 
foreclosed. 
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^infield  Buckler  for  appellant. 
O.  S.  DeDDing  and  W.  H.  Holt  for  appellee. 
Appeal  from  Bobertson  Cirouit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

This  was  an  aotlcm  to  foreclose  a  mortgage,  and  a  judgment 
of  sale  being  ordered  and  the  land  sold,  the  debtor  or  nfiortgagor 
is  resisting  the  writ  of  habere  facias  on  the  ground  that  a  third 
party  held  a  lien  created  some  fifteen  years  and  more  before  the 
sale  took  place  under  the  judgment,  and,  tlier^fore,  had  priority 
over  the  lieu  for  which  the  land  was  sold.  The  debtor  is  too 
late  in  raising  this  question  after  judgment  upon  the  ground 
alone  that  some  one  else  is  Interested  and  with  a  lien  as  stale  as 
this  seems  to  be.  If  there  is  alien  the  party  not  before  the  court 
can  enjoin  it.  It  is  plain  the  appellant  is  not  entitled  to  retain 
the  possession. 

Judgment  affirmed. 


KIRKSEY  V.  TURNER. 
(Filed  January  11,  1894.) 

1.  VirfflDia  treasury  warrant  entries— Patents— A ppellee'R  remote  vendors 
made  two  entries  under  the  treasury  warrant  law  of  Virjrlnla  in  1781 ;  sur- 
vey of  the  entries  was  made  in  1784,  and  patents  therefor  Issueid  by  Ken- 
tuoky  in  1806.  At  a  Bession  of  the  Virginia  legislature,  which  begun  before 
«uob  entries  were  niade,  an  act  was  passed,  subsequent  to  such  entries  ap- 
propriating the  body  of  land.  Including  such  entries,  for  military  purposes, 
Held- 

First.  Even  tboush  by  the  law  of  Virginia  then  in  force  all  acts  of  the 
legislature  related  l)aok  and  took  effect  as  of  the  first  day  of  the  session, 
the  act  appropriating  such  land  for  military  purposes  did  not  overreach  x>r 
render  void  the  inchoate  rights  already  acquired  by  the  making  of  the  en- 
tries, since  the  act  did  not  in  express  terms  declare  such  entries  void.       . 

Second.  Even  if  such  entries  and  stirvey  were  void  the  patent  issued  in 
1806  by  Kentucky  is  not  also  void,  because  at  the  date  of  the  patent  such 
land  belonged  to  Kentucky,  and  this  State  had  a  right  to  dispose  of  it. 

3.  Collateral  attack  of  patent— A  patent  valid  on  its  face  can  not  be 
assailed  in   a  collateral  proceeding  for  some  latent  defect. 

W.  G.  Bullitt  for  appellant.  ' 

Oscar  Turner  and  L.  B.  Husbands  for  appellee. 

Appeal  from  McCraaken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

On  November  20th  and  December  3d,  1781,  Mayo  made  two  en- 
tries under  the  treasury  warrant  law  of  Virginia,  embracing  17,- 
OOO  acres  of  land  lying  on  Clark^s  river,  and  west  of  the  Tennessee 
river,  in  this  State.  In  1784  these  entries  were  surveyed,  and  in 
1806  a  patent  was  issued  by  this  State  for  said  land. 

The  appellee  many  years  ago  purchased  a  part  of  this  land,  and 
it  is  admitted  that  he  is  the  owner  thereof,  as  far  as  the  patent 
and  deed  to  him  confers  title  and  light  to  possession.  The  ap- 
pellant was  sued  by  the  appellee  for  trespassing  upon  said  land, 
by  cutting   and  taking   timber  'therefrom.    To   this   action    the 
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appellant  made  defense  that  the  appellee  was  not  the  owner  of 
the  land;  that  Clark,  by  entry  April  1,  1785,  under  the  Virginia 
land  warrant  law,  and  survey  in  1826,  and  patent  from  this  St-atd 
in  1826,  obtained  title  to  this  land;  and  as  the  Mayo  en'try,  sur- 
vey and  patent  were  void,  Clark^s  entry,  survey  and  patent  ia 
the  paramount  and  only  title  to  the  land  whioh  the  appellant  re- 
lies upon  as  a  bar  to  the  appellee^s  right  of  action.^ 

There  is  no  evidence  connecting  the  appellant  with  Clark^s 
title,  if  he  has  title.  He  stands  before  this  court  as  a  trespasser 
upon  land  that  does  not  belong  to  him,  and  to  which  he  has  not 
even  color  of  right,  and   his  only  hope   of  protection  is  to  show 

that  the  entry,  survey  and  patent  of  Mayo  is  .void,  and  confers 
upon  the  appellee  no  paper  title  whatever  upbn  which  to  rely; 
and  as  he  had  no  actual  possession  of  the  land  at  the  time  of  the 
trespass,  he  had  no  right  of  action  whatever. 

The  appellant  relies  on  an  act  of  the  Virginia  legislature,  passed 
subsequently  to  the  two  entries  mentioned,  setting  apart  the 
land  west  of  the  Tennessee  river  for  military  purposes,  etc. 

It  is  claimed  that  by  the  law  then  in  force  in  Virignia  an  act 
passed  at  any  time  during  the  term  of  the  legislature  related 
back  and  took  effect  on  the  first  day  of  its  term;  and  as  the  first 
day  of  its  term  was  prior  to  the  Mayo  entry  and  survey,  the  same 
was  overreached  and  made  void,  and  the  patent  that  was  there- 
after issued  upon  said  entry  and  survey  was  likewise  void. 

Now  the  act  relied  upon  as  setting  this  land  apart  for  mili- 
tary purposes  does  not  declare  that  entries,  surveys,  and  pat- 
ents, in  contravention  of  it,  shall  be  void.  We  understand  that 
entries,  surveys  and  patents  are  not  void  merely  because  they 
contravene  some  statutory  regulation,  unless  the  statute  declares 
that  they  are  void  if  issued  in  contravention  of  its  provisions, 
or  that  they  shall  be  deemed  fraudulent  if  made  and  issued  un- 
der certain  circumstances. 

As  said,  the  legislature,  by  said  act,  not  having  done  either  of 
these  things,  the  entry,  survey  and  patent  are  not  void.  Then 
the  question  is,  the  patent  being  valid  upon  its  face,  can  it  be 
attacked  in  a  collateral  proceeding  and  disregarded  by  showing 
some  latent  defect,  the  same  as  would  authorize  a  court  to  de- 
clare it  invalid  and  set  it  aside  in  a  direct  proceeding  for  that 
purpose?  It  is  sufficient  to  say  that  this  court  by  uniform  decis- 
ion has  decided  that  such  patents  can  not  be  attacked  in  a  col- 
lateral proceeding;  that  it  required  a  direct  proceeding  to  attack 
them;  that  such  patents  as  are  declared  void  or  fraudulent,  in 
the  manner  suggested,  are  the  only  ones  that  can  be  attacked 
collaterally.  Also  there  is  no  question  raised  that  these  entries 
were  not  valid  at  the  time  they  were  made,  and  nothing  appear- 
ing to  the  contrary,  we  must  presume  that  they  were. 

In  the  case  of  Rollins,  &c.  v.  Clark,  8  Dana«  15,  this  court  de- 
cided that  such  entries  were,  when  made  according  to  law,  loca- 
tions and  appropriations  of  vacant  land  and  vested  an  inchoate 
legal  right,  which  was  perfected  by  a  patent  issued  in  conformity 
thereto.  According  to  this  rule  we  are  at  a  loss  to  know  how  a 
subsequent  act  of  the  Virginia  legislature  could  by  construction 
relate  back  and  antedate  these  entries  so  as  to  aestroy  the  in- 
choate legal  title  with  which  Mayo  was  vested  by  said  entries 
and  prevent  him  from  perfecting  the  same  by  patent.  It  seems 
to  us  that  to  allow  it  to  be  done  would  be  monstrous.  Besides 
all  this,  it  is  expressly  held  in  the  case  supra  that,  conceding 
such  entries  as  were  made  in  this  case  void,  the  patent  that 
issued  to  Mayo  in  1806  by  this  State  was  not  also  void,  because^ 
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at  the  date  of  the  patent,  the  land  was  not  aotually  entered  and 

patented,  but   belonged  to  the   State  of  Kentucky,  and   she  had 

the'  power  to  dispose  of  all  the  land  within    her  limits,  not  spe^ 

oifloally  disposed  of   to  others,  so  as    to  invest  them  with   title. 

No  person  at  the  date  of  the  patent   had   taken  up  this  land  sa 

as  to  vest  an    inchoate    legal  title   in  him.    It   belonged   to  the 

State  of  Kentucky,  and  no  title  to  it  having   been  vested  in  any 

individual  under  said  Virginia  act,  Kentucky  had   the  right  to 

appropriate   it  to  other    uses,  which    she  did   by  the  act  of  1795^ 

authorizing  the  appropriation  of  it,  and  which  was  actually  ap- 
propriated to  Mayo  by  patent.  The  rule  thus  announced  in  the 
case  supra,  whatever  counsel  may  think  of  its  correctness  wh<?n 
rendered,  should  be  invoked  now  as  a  bulwark  to  protect  persona 
in  property  rights  acquired  nearly  an  hundred  years  ago,  and 
which  have  never  been  questioned  until  now,  and  to  overrule 
the  case  in   the  particular   mentioned  would    have   the   effect  ta  v 

invalidate  the   paper  title    to  all  the   property   in    the   growings 
beautiful  and  magnificent  city  of  Paducab. 
The  Judgment  is  affirmed. 


•»« 


JOHNSON  V.  JOHNSON, 
f  (Filed  January  11,  1894— Not  to  be  reported.) 

A  married  woinaD  may,  by  will,  dispose  of  her  estcHe  wheD,  by  a  wrltti'i> 
aDtennptlal  oootraot  between  herself  and  hnsbaDd,  power  to  dispose  of  a\\ 
her  estate  by  deed  or  last  will  and  testament,  without  any  Interfereoce  on 
the  part  of  her  Intended  husband,  has  been  expressly  conferred  upon  her. 

Owens  <&  Finnell  and  Lieber  &  Lincoln  for  appellant. 

Jas.  F.  Askew  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Mrs.  J.  W.  Bradley,  whose   maiden   name  was  Sallie  Johnson,, 
prior  to  her  marriage  entered    into  an  antenuptial  contract  with 
her  husband,  by  which  each  relinquished  all  their  marital  rights 
in  the  estate  of  the  other. 

The  contract  provides  that  after  the  marriage  the  wife  (then 
Sallie  Johnson)  shall  '*hold  and  retain  the  same  right,  title,  in> 
terest  and  control  of  all  her  said  estate  wliioh  she  now  holds  and 
exercises  as  a  feme  sole,  wirh  power  to  give,  grant,  bargain,  sell 
and  convey,  and  devise  by  deed  or  last  will  and  testament,  all 
of  said  estate,  without  any  interference  on  the  part  of  her  in- 
tended husband. 

The  said  John  W.  Bradley,  Jr.,  hereby  relinquishes  and  re- 
nounces all  claim  or  claims  to  any  interest,  either  legal  or  equit- 
able, in  or  to  said  estate  which  he  might  otherwise  be  entitled 
to  by  law  as  her  husband  after  the  intended  marriage.'' 

In  the  year  1871  Mrs.  Bradley  died,  leaving  children  by  her 
former  husband  and  three  grandchildren,  the  children  of  a  de- 
ceased son.  Shortly  before  her  death  she  made  and  published 
a  paper  purporting  to  be  her  last  will,  and  after  her  death  it  waa 
admitted  to  probate. 

In  the  devise  of  her  estate  she  excluded,  in  effect,  her  grand- 
children, and  they  are  in  this  court  insisting,  as  they  did  below«, 
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that  Mrs.  Bradley,  being  a  fepie' covert  at  the  date  of  the  will, 
the  antenuptial  contract  of  September,  1870,  conferred  on  her  no 
power  to  make  a  will  80  long  as  she  remained  under  the  disa- 
bility of  coverture. 

The  statute  of  the  State  regulates  and  determines  the  manner 
in  wl)ich  wills  are  to  be  executed,  ^ind  those  competent  to  exe- 
cute such  instruments. 

The  General  Statutes,  chapter  113,  section  4,  provides  that  **a 
married  woman  may,  by  will,  dispose  of  any  estate  secured  to 
her  separate  use  by  deed  or  devi3e,  or  in  the  execution  of  a 
written  power  to  make  a  will.v 

It  is  argued  that  a  mere  contract  •  between  those  who  after- 
wards mairy,  in  refeience  to  this  right  of  property,  can  confer 
no  power  on  the  wife  to  dispose  of  her  estate,  and  that  the  right 
to  do  so  must  emanate  from  a  donor  conferring?  the  power  to  the 
-donee,  who  exieoutes  it,  as  the  writing  creating  the  power  pro- 
vides; and,  besides,  the  donee  must  have  some  devisable  inter- 
est in  the  thiuK  given  or  granted.  While  some  of  the  earlier 
xsases  may  conduce  to  sustain  this  view  of  tho  point  raised,  it  is 
How  well  settled  that  the  intervention  of  a  trustee,  in  whom  the 
title  is  to  vest,  in  order  to  create  such  rights  in  those  who  are 
about  to  become  disabled  by  reason  of  coverture  to  dispose  of 
their  estate,  is  not  necessary. 

The  execution  of  a  deed  to  a  trustee  by  the  owner  of  the  estate, 
with  the  power  reserved  in  the  owner  of  appointment,  or  a  re- 
tjonveyance  by  the  trustee  to  the  otv*,ner  conferring  such  power, 
it  is  conceded  would  authorize  the  reservation  and  existence  of 
^uch  a  po^er.  '  * 

There  seems   to  be  and  is   in  fact  no  valid  reason  for  requiring 
those  who,  at  the  time,  are  able  aBd<  willing   to  contract  without 
.the  intervention  of   third  parties    to  resort   to  such    an   indirect 
'mode  for  regulating  and  securing  their  matital  rights. 

Courts  of  equity,  long  prior  to  any  [statute  in  this  State  on  the 
subject,  have  held  that  such  contracts,  based  upon  the  consid- 
eration of  marriage,  would  be  uphel.d,  and  in  cases  where  the 
legal  title  remained  in  the  wife  and  had  never  passed  out  of  her, 
so  as  to  satisfy  the  demands  of  the  common  law  with  reference 
to  the  disposition  of  property  by  those  laboring  Xinder  the  dis- 
ability ot  coverture. 

'  In  the  case  of  Bradishv.  Gibbs,  3,  Johnson's  Chy.  Beps.,  628, 
•an  antenuptial  contract,  similar  to  the  one  in  this  case,  was  en- 
tered into  by  the  parties,  ucder  which  the  wife,  after  coverture, 
was  empowered  to  dispose  of  her  estate  by  will,  and  the  wife 
having  exercised  the  power  by  making  the  devise  to  the  hus- 
band, it  was  held  by  Chancellor  Kent  to  be  a  valid  disposition 
of  the  real  estate  of  the  wife  in  equity,  and  her  heirs  compelled 
to  convey  the  legal  title  to  the  husband. 

In- that  case  the  learned  chancellor  reviewed  the  authorities, 
and  seems  to  have  had  no  doubt  in  his  mind  that  such  a  contract 
was  valid  and  created  a  power  of  disposition  that  the  wife, 
although  at  the  time  covert,  could  execute  in  favor  of  the  hus- 
band, with  whom  the  contract  w>rn  inade. 

The  statute  of  this  .State  expressly  authorizes  a  feme  covert  to 
-dii^pose  of  her  estate  in  the  exercise  of  a  written  power,  and 
while  silent  as  to  the  manner  in  which  the  power  is  to  be  created, 
there  is  no  reason  why  it  may  not  be  created  as  well  by  an  ante- 
nuptial contract  as  by  any  other  written  instrument. 

The  courts  have  been  gradually  abandoning  the  technical  com- 
mon law  rule   on  this  •^subJect,  and  when   a  contract   is  made  by 
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parties  laboring  under  DO  disability  that  changes  the  marital 
rights  as  to  property  upon  the  consummation  of  the  marriage,  it 
is  as  binding  as  if  attended  with  all  the  formalities  of  a  recorded 
deed;  and  now,  by  reason  of  the  statute  enacted  at  the  session 
of  the  legislature  of  1891-2,  a  f«me  covert  mi*y  dispose  of  her 
realty  by  will  as  if  she  was  a  feme  sole. 

A  separate  estate  in  the  feme  created  by  writing,  although  un- 
recorded, is  a  valid  deed  between  the  parties,  and  to  hold  all 
writings  imperative  because  of.  such  technical  objections  would 
nullify  the  statute  from  which  the' right  of  a  feme  covert  to  dis- 
pose of  her  propertj'  is  derived. 

The  surrender  by  the  wife  of   her  marital    rights  is  a  sufficient. 

consideration  to  uphold  the  agreement,  and,  not  only  so,  the  con-^ 

sideration  of   marriage  alone  will   support  it,  regardless   of  any 

other  benefit  to  the  wife  than  the  power  to  dispose  of  her  estate. 
That  she- must  part  with  the  legal  title  to  her  realty  to  a  third 
person  before  this  can  be  donlB  is  a  doctrine  of  the  past;  and  in 
fact  courts  of  equity  have  been  sanctioning  such  agreements  and 
enforcing  them  for  so  long  the  doctrine  is  found  in  every  text-^ 
book  on  the  subject. 

This  court,  in  Stevens  v*  Mulholland,  88  Ky.,  88,  hap  in  effect 
decided  the  question  involved  here.  (See  also  Hickman  v. 
Brown,  83  Ky.,  — -.—,  and  in  the  older  decisions  in  this  court  of 
the-  Gates  will  in  2  Dana,  447.)  In  Hart  v.  Soward,  14  B,  M., 
243,  this  doctrine  is  recognized. 
Judgment  affirmed.  . 


ALDEBSON  v.  CASKEY. 
(Filed  January  16,  1894— Not  to  be  reported.) 

•  •  ,  - 

Mortffaftes— Conditional  sales— Tlje  intention  of  the  parties  at  the  titne  of 
the  execution  of  a  particular  conveyance  determines  wbotber  it  is  to  be  con- 
sidered a  mortgafse  or  a  conditional  sale;  in  a  case  where  tbe  nature  of  such 
Intent  is  doubtful  tbe  conveyance  will  be  considered  a  mortgage  ratber  than 
a  conditional  sale* 

Although  the  conveyance  to  appellant  was  absolute  on  its  face,  yet  the. 
writing  executed  by  tbe  parties  simultaneously  with  it  shows  that  it  was 
intended  to  secure  money  loaned  to  appellee  by  appellant,  therefore,  tha 
deed  must,  in  equity,  be  treated  as  a  mortgage. 

W.  W.  McGuire  for  appellant. 

John  P.  Salyers  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee,  who  was  thfi  defendant  in  the  court  below  fn  an 
action  in  ejectment  brought  by  the  appellant  against  him  for  his 
home  farm  of  some  800  acres  which  he  and  his  wife  had  con- 
veyed to  the  appellant  by  deed  of  general  warranty,  relies  on 
the  following  writing,  executed  simultaneously  with  the  deed, 
as  showing  it  to  have  been  in  fact  a  mortgage  and  not  a  condi- 
tional sale  of  the  land  in  contest: 

"This  agreement,  made  this  4th  day  of  October,  1860,  between 
Warren  Aldersonof  the  first  part,  and  W.  M.  Caskey  of  the  sec- 
ond part,  witnesseth:  That,  whereas,  the   W.  M;  Caskey  and  Et. 
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A.  Caskey,  his  wife,  have  this  day,  for  the  sum  of  $4,647.29,  sold 
and  conveyed  to  said  Alderson  the  farm  or  traot  of  land  on  which 
said  W.  M.  Caskey  now  resides,  in  Morgan  county,  Ky.,  on  Lick- 
ing river,  near  West  Liberty,  now  the  said  Alddrson  agrees  with 
the  said  Caskey  to  let  the  said  Oaskey  occupy  the  said  farm  as 
his  tenant  for  the  term  of  twelve  months  from  this  date,  and 
the  said  Caskey  is  only  to  pay  as  rent  on  said  land  such  taxes 
AS  may  now  be  due  thereon  and  su(fh  as  may  accrue  thereon 
within  said  twelve  months;  and  the  said  Alderson  also  agrees 
that  if  the  said  Caskey  shall  pay  or  cause  to  be  paid  to  said 
Alderson  the  sum  of  $4,647.29,  on  or  before  the  4th  day  of  Octo- 
ber next,  1891,  that  said  Alderson  will  reconveysaid  farm  or  land 
back  to  said  Caskey  by  deed  with  special  warranty;  but  if  said 
Caskey  should  fail  to  pay  said  money  as  agreed,  then  he,  Oaskey, 
tenant  of  Alderson  as  aforesaid,  is  to  surrender  to  said  Alderson 
full,  entire  and  complete  possession  of  said  farm,  with  all  that 
appertains  and  belongs  thereto,  on  the  10th  day  of  October,  1891, 
hereby  waiving  notice  and  demand  for  possession.  Said'  Aider- 
son  further  agrees  that  if  said  Caskey  can,  within  said  twelve 
months  from  this  dale,  sell  said  land  or  any  part  of  it  to  any 
other  person  for  a  larger  sum  than  Aldersuii  has  paid  for  it,  or 
for  a  sum  sufficient  to  pay  said  Alderson  the  sum  Caskey  is  to 
pay  him,  that  he,  Alderson,  will  convey  said  land  or  any  part  of 
it  to  any  one  Caskey  may  desire,  one  part  to  Caskey  and  part  to 
others,  as  he  may  direct,  provided  said  Alderson  shall,  before 
making  said  conveyance,  have  his  money,  so  agreed  to  be  paid, 
paid  to  him;  that  is,  Alderson  shall  receive  his  money,  the  $4,- 
647.29,  before  he  makes  any  conveyance  of  said  land  or  any  part 
of  it. 

"Witness  our  bands  date  above. 

(Signed)    "WARREN  ALDERSON, 
"W.  M.  CASKEY." 

The  cause  was  heard  in  equity,  and  the  chancellor  determined 
the  wiitings  to  evidence  a  mortgage  and  not  a  conditional  sale, 
and  gave  judgment  accordingly. 

In  all  the  cases  the  true  rule  by  which  mav  be  determined  the 
character  of   the  transaction    is  said  to   be  the   intention   of   the 

garties,  gathered  from  their  surroundings  and  from  the  writings 
etween  them,  and  in  oases  of  doubtful  intent  the  doubt  is  re- 
solved in  favor  of  the  construction  creating  a  mortgage  rather 
than  a  sale. 

It  is  admitted  on  all  sides  that  no  conclusive  test  can  be  laid 
down  to  determine  when  a  conveyance,  absolute  on  .its  face,  but 
accompanied  by  an  agreement  reserving  to  the  grantor  a  right 
to  repurchase,  constitutes  a  mortgage  and  when  a  conditional 
sale. 

In  the  present  case  it  is  specially  noticeable  that  the  grantor 
might  sell  his  land  within  the  year  to  any  person  he  could  find 
who  would  give  him  a  better  price  than  the  Alderson  price;  in 
fact  he  might  sell  off  a  part  only  of  the  farm,  if  he  could  do  so, 
for  enough  to  pay  the  sum  due  the  appellant,  and  in  this  event 
the  appellant  bound  himself  to  accept  the  money  and  to  convey 
the  part  sold  to  the  purchaser,  and  the  other  or  unsold  part  to 
the  appellee. 

Sucn  an  arrangement  seems  conclusive  of  itself  to  constitute 
the  transaction  a  mortgage  and  not  a  sale.  (Ogden  v.  Grant,  6 
Dana,  473  :  Edrington  v.  Harper,  3  J.  J.  Mar.,  354.)  In  the  latter 
case  it  is  said:  "Where  land  is  conveyed  absolutely,  and  the 
grantee  by  a  separate  instrument  or  defeasance  covenants  to  re- 
convey  to  the  grantor  on  his  paying  a  certain  sum  of  money,  the 
transaction  amounts  only  to  a  mortgage.'' 

It  is    evident  that   all  the  appellant  wanted   or  stipulated  for 
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"was  the  money  advanced  by  him  to  the  appellee.  It  is  clear  he 
did  not  want  the  land.  The  appellee  retained  possession  of  the 
iarm,  and  although  denominated  a  tenant  he  is  only  to  pay  the 
taxes  then  due  or  those  to  become  due  within  the  year  as  the 
rental  value  of  the  land.  This  is  a  circumstance  furnishing  evi- 
dence of  the  intention  of  the  parties  to  treat  the  transaction  as 
one  in  tbe  nature  of  a  mortgage. 

It  is  not  unlikely  that  this  form  of  contract  was  adopted 
because  it  was  thought  to  secure  a  rate  of  Interest  to  the  ap- 
pellee not  otherwise  allowable  by  law;  but  whether  this  be  true 
or  not,  it  is  cleai   that  the  judgment  giving  the   appellant  a  lien 

on  the  land  to  secure  his  debt  and  interest  effectuates  the  real 
intention  of  the  parties,  save  as  to  the  amount  of  interest  con- 
tracted for,  and  it  is,  therefore,  affirmed. 


EVANS  V.  COMMONWEALTH. 

,  (Filed  January  16,  1894— Not  to  be  reported.) 

The  evidenoe  authorized  tbe  verdict  cooviotiDK  appellant  of  the  orlme  of 
malioiously  BhootlDg  with  the  intent  to  kill. 

E.  K.  Wilson  for  appellant. 

Wm.  J.  Hendrick  fur  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  was  indicted  for  the  crime  of  maliciously  shoot- 
ing Enos  Brewer  with  the  intention  of  killing  him. 

The  appellant  was  found  guilty  of  shooting  and  wounding  in 
sudden  beat  and  passion  and  was  fined  $250. 

It  seems  that  Enos  Brewer  was  dogging  the  appellant^s  cow, 
and  the  appellant  went  to  the  place  armed  with  his  pistol,  as 
be  says,  to  shoot  the  dogs,  but  Brewer  and  appellant  got  into  a 
scuffle  over  a  stick  that  Brewer  had,  and  in  the  scuflle  the  pis- 
tol was  fired,  which  wounded  Brewer.  The  question  for  the  jury 
to  decide  was,  was  the  pistol  fired  by  the  appellant  with  the  mali- 
cious intention  of  shooting  Brewer,  or  in  sudden  heat  and  passion, 
or  in  self-defense,'  or  accidentally  iu  the  scuffle  over  the  stick? 
The  jury  was  properly  instructed  on  all  these  subjects,  and  the 
evidence  in  the  case  clearly  authorized  the  verdict  of  the  jury. 

The  judgment  is  affirmed. 


HUNT  V.  COMMONWEALTH. 

(Filed  January  16,  1894— Not  to  be  reported.) 

Tbe  affidavit  for  a  oontlnuaDoe  in  this  case  shows  that  the  presence  of  the 
absent  wltnespps  is  very  important  for  defendant,  slDce  they  were  present 
when  tbe  horoinide  was  committed,  and  would  show  whether  it  is  the  testi- 
mony of  the  prosecntlDff  witness  or  that  of  appellant  that  is  false;  although 
the  affidavit  does  not  disolose  with  certainty  that  the  presence  of  these  wlt- 
nesMS  oan  be  procured,  appellant  should  be  allowed  one  more  chance  to 
seofars  their  presence. 
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Lewis  McQuowD  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

As  this   case  must   j^o  back  for   a  new    trial,  we  wflT  m^ke  do 

comment  upon  the -evidence  except  only  so  far  as  is  necessary  to 

explain  the  ground  of  reversal.     It  seems  that  the   appellant,  in 

company  with  .Tames  Eatman,  met  David  Laycock,  in   company 

with  his  son,  in  the   public  road.    Appellant  and  Eatman   were 

on  horseback   and  Laycock    and  son  were   on  foot.     Each    party 

was  armed  with    a  gun,  and    appellant   says    that   the    son   was 

armed  with  a  pistol  also.  The  appellant  says  that  David  Lay- 
cock  accosted  him  in  reference  to  a  man  by  the  name  of  Allen, 
who  had  been  sent  to  the  penitentiary  for  burning  the  appel- 
lant's barn,  and  who  was  the  son-in-law  of  Laycock,  with  the 
inquiry  if  he  was  looking  fur  another  Allen;  that  Laycock  then 
accused  the  appellant  of  having  given  his,  Laycock's,  daughter 
and  children  a  great  deal  of  trouble,  and  that  he  had  intended 
to  kill  appellant  for  two  years;  that  he  then  presented  his  gun 
at  appellant  and  appellant  knocked  him  with  the  but  of  his  gun 
before  he  could  shoot;  that  he  then  sprang  from  his  horse  and 
took  Laycock 's  gun  away  from  him  and  carried  it  away;  that 
In  the  meantime  Laj'cock's  son  fired  his  pistol  at  appellant. 

On  the  other  hand,  the  son  says  that  appellant  commenced  the 
difficulty  with  his  father,  and  sprang  from  his  horse  and  knocked 
an  unresisting  old  man  down  and  killed  him.  The  appellant 
asked  the  court  to  continue  his  case  on  account  of  the  absence 
of  James  Eatman  and  one  Turner  and  others.  The  appellant's 
affidavit  discloses  that  their  eivdence  is  highy  important  for  hi& 
defense,  which  would  rebult  in  his  acquittal,  if  believed  by  the 
jury. 

It  is  supposed  that  the  court  overruled  the  motion  to  continue 
the  case  on  the  ground  that  there  was  no  reasonable  probability 
shown  that  the  appellant  could  procure  the  attendance  of  these 
witnesses.  As  to  Eatman  he  was  indicted  for  aiding  and  abet- 
ting the  crime,  and,  as  appellant  says,  at  the  instance  of  the 
son,  that  he  might  not  be  a  witness,  etc.  Eatman,  when  in- 
dicted, went  away  and  has  been  absent  ever  since.  His  testi- 
mony, according  to  the  affidavit,  is  so  important  to  the  defense 
of  the  appellant  that  we  think  that  he  should  have  had  one 
more  chance  to  obtain  it. 

As  to  Turner,  the  affidavits  showed  that  he  had  only  recently 
been  heard  of  in  Barren  county,  where  he  had  been  at  work,  and 
the  probability  is  that  he  may  be  found  if  one  more  chance  is 
allowed. 

Tile  judgment  is  reversed  and  remanded  for  a  new  trial. 


SHAW,  Ac.  v.  SHAW,  Ac. 

(Filed  January  18,  1894— Not  to  be  reported.) 

1.  Assignment  by  operation  of  law— Preferences  by  debtor— An  insolvent 
debtor  bad  a  right  to  execute  a  mortiraKe  to  teoure  debts  due  his  brother, 
even  though  the  intent  of  snoh  brother  and  the  mortgagor  was  to  secure  a 
lieu  on  the  Insolvent's  home  and  thus  seoure  it  to  him  ;  bat  such  mortgage 
might  have  been  assailed,  under  the  act  of  1866,  as  an  unlawful  preference 
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by  other  creditors  of  the  debtor  within  six  moDths  after  it  was  lodged  for 
record. 

After  the  expiration  of  six  moDthe  from  the  date  the  mortgage  was  lodged 
for  record  it  can  not  be  assailed  by  creditors,  but  creates  a  lien  valid  as  to 
all  parties. 

2.  Same— Although  the  plaintiffs  assailed  the  mortgage,  they  did  not 
allege  that  they  had  secured  a  return  of  nulla  bona  against  the  insolvent; 
the  defendant,  by  failing  to  demur  to  the  petition  and  filing  an  answer, 
waived  the  right  to  object  on  that  account. 

8.  Same— Equity— Jurisdiction— A  court  of  equity  has  jurisdiction  of  the 
subject-matter  of  an  action  by  a  creditor  to  set  aside  a  voluntary  convey- 
ance of  an  insolvent  debtor  as  an  unlawful  preference,  even  though  the 
creditor  has  not  obtained  a  return  of  "nulla  bona;*'  but  unless  the  debtor 
does  allege  that  he  has  obtained  such  return  his  petition  in  equity  fails  to 
state  a  cause  of  action  in  such  case. 

4.  Certificate  of  acknowledgment  of  mortgage  by  married  woman— If  the 
certificate  of  acknowledgment  of  a  conveyance  by  a  married  woman  evi- 
dences a  substantial  compliance  with  the  statute  on  that  subject,  it  is  suffi- 
cient. 

A  married  woman  acknowledged  in  Tennessee  a  mortgage  intended  to 
create  a  lien  on  her  husband's  land  in  Kentucky.  The  clerk's  certificate 
shows  that  the  wife,  privately  and  apart  from  her  husband,  acknowledged 
the  execution  of  the  deed  to  have  been  done  by  her  freely,  voluntarily  and 
understand ingly.  Held— That  it  must  be  presumed  that  the  clerk  did  his 
duty,  and  explained  to  the  wife  the  contents  and  effect  of  the  mortgage. 

Petrie  &  Downer  for  appellants. 

J.  I.  Landes  and  W.  R.  Howell  for  appellees. 

Appeal  from  Christian  Ciroult  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

On  the  2d  cf  January,  in  the  year  1891,  Thomas  H.  Shaw  and 
bis  wife,  Mollie  E.  Shaw,  executed  and  delivered  to  his  broth- 
ers, George  W.  Shaw  and  James  Shaw,  a  mortgage  on  a  house 
and  lot  in  the  town  of  Fairfield,  in  Christian  oounty.  The 
mortgage  on  its  faoe  purports  to  secure  an  indebtedness  by  the 
mortgagor  to  his  brothers,  evidenced  by  note?  that  are  filed  with 
this  action  brought  for  a  settlement  of  Thomas  Shawns  estate 
and  a  foreclosure  of  the  mortgage. 

Thomas  Shaw  having   died,  one  of    the  defendants,  George  W. 

Shaw,  administered  on  his  estate,  and  as  administrator  and  in 
his  own  right,  in  conjunction  with  James  Shaw,  the  brother,  is 
seeking  to  collect  the  mortgage  debt. 

A  creditor  intervened  by  petition  to  be  made  a  party  to  the 
action  in  which  the  mortgage  is  assailed  as  fraudulent,  and 
upon  the  facts  the  chancellor  below  cancelled  the  mortgage  in  so 
far  as  it  affected  the  rights  of  creditors. 

It  is  proven  that  the  purpose  on  the  part  of  the  two  brothers 
was  to  save  the  home  of  their  brother,  Thomas  Shaw,  by  secur- 
ing their  debts  In  preference  to  those  of  other  creditors,  but  the 
validity  of  the  notes  for  which  the  mortgage  was  executed  is  not 
assailed,  or  rather  the  testimony  relied  on  to  establish  fraud,  if 
conceded  to  be  true,  is  not  incronsistent  with  the  legal  right  of 
the  two  brothers  to  secure  their  indebtedness.  While  they  deny 
it  was  their  purpose  to  have  this  mortgage  executed  to  secure 
their  brother  in  a  home,  if  such  statements  were  made  and  the 
notes  valid,  the  transaction  shoud  be  upheld  in  a  court  of  equity. 

Their  brother  bad  left  his  home  in  Fairfield  and  removed  to 
the  State  of  Tennessee,    and    in   his   Insolvent   condition    they 
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might  well  have  supposed  that  creditors  would  seize  his  prop- 
erty and  thereby  deprive  him  of  a  home,  as  well  as  obtain  a 
preference  over  their  claims.  TTnder  such  circumstances  the 
right  to  preference  existed,  subject  to  be  defeated  by  a  proceed- 
ing within  six  months,  claiming  a  transfer  of  all  the  debtors* 
estate  for  creditors  under  the  act  of  1866,  or  a  similar  euaotment 
now  in  force. 

The  execution  of  the  notes  by  the  debtor  Is  not  questioned, 
and  because  some  part  of  the  indebtedness  had  been  secured  by 
a  former  mortgage  is  no  reason  for  denying  the  right  of  tlie  ap- 
pellants to  obtain  additional  security. 

We  have  no  doubt  the  biothers  made  their  trip  to  Tennessee 
for  the  purpose  of  having  the  mortgage  executed,  and  to  place 
themselves  in  a  position  so  tliat  when  other  creditors  attempted 
to  make  their  debts  their  own  claims  would  have  priority,  and  to 
enable  them,  if  they  saw  proper,  to  leave  their  brother  in  the 
possession  of  the  home  if  tliey  became  the  owners.  This  is  not 
fraudulent,  and  the  appellees  failing  to  attack  the  mortgage 
within  six  months,  their  claims  must  be  held  subordinate  to  the 
mortgage  lien. 

It  is  argued  the  court  below  had  no  jurisdiction  to  entertain 
this  charge  of  fraud  without  a  return  of  no  property  found. 
There  was  no  demurrer  to  the  petition,  but  an  answer  filed 
placing  in  issue  the  averments  of  fraud  by  the  creditor,  and  in 
this  sort  of  case  this  court  has  very  ]*roperly  held  the  defense 
has  waived  the  right  to  raise  such  a  question.  (Benton  v.  Ben- 
ton, 80  Ky.,  212.) 

It  will  be  admitted,  says  counsel,  "that  a  court  of  equity  has 
no  jurisdiction  to  set  aside  a  fraudulent  conveyance  by  the  cred- 
itor unless  he  has  first  pursued  his  legal  remedy.'' 

Such  an  admission  would  likely  result  in  establishing  the  prop- 
osition that  a  failure  to  demur  does  not  waive  the  jurisdiction, 
and  in  fact  when  saying  that  a  court  of  equity  has  no  jurisdic- 
tion, as  found  in  some  of  the  adjudged  cases,  it  means  only  that 
the  plaintiff  has  failed  to  present  a  cause  of  action,  as  there  is  a 
manifest  difference  between  facts  giving  jurisdiction  and  facts 
essential  to  a  cause  of  action. 

It  is  not  pretended  that  there  is  a  want  of  jurisdiction  over  the 
subject-matter,  that  is,  to  set  aside  a  conveyance  for  fraud,  but 
to  do  so  it  is  essential  to  allege  certain  facts,  else  there  is  no 
cause  of  action.  You  waive  these  essential  averments,  as  in 
any  other  pleading,  by  curing  the  defect  in  the  answer  that  de- 
nies the  fraud.  The  court  below  erred  in  holding  the  mortgage 
fraudulent. 

The  widow  claims  she  is  entitled  to  a  homestead  in  this  house 
and  lot  or  to  dower;  the  homestead  on  the  ground  that  her  hus- 
band only  left  the  premises  temporarily,  and  still  claimed  them 
as  his  own.  She  united  with  her  husband  in  the  mortgage,  and 
the  defense  is  the  notary  failed  to  certify  her  acknowledgment 
as  required  by  the  statutes  of  this  State.  She  was  then,  as  is 
claimed  and  proven,  living  out  of  the  State.  The  certificate  of 
the  notary  reads: 

''State  of  Tennessee,  ) 

''Montgomery  County.  ) 
**  Personally  appeared  before  me,  C.  B.  Lyle,  a  notary  public 
in  and  for  said  county  and  State,  Thomas  H.  Shaw  and  Mollie 
E.  Shaw,  his  wife,  the  within-named  bargainors,  with  whom  I 
am  personally  acquainted  and  who  acknowledged  they  executed 
the  within  instrument,  for  the  purposes  therein  contained,  and 
Mrs.  Mollie  E.  Shaw,  wife  of  said  Thomas  H.  Shaw,  having  ap- 
peared before  me  privately  and  apart  from  her  husband,  the  said 
Mollie  £.  Shaw  acknowledged  the   execution  of  the  said  deed  to 
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have  been  done  by  her  freely,  voluntarily  and  understandingiy, 
without  compulsion  or  constraint  from  her  said  husband  and 
for  the  purposes  therein  expressed.  Signed  by  the  notary,  with 
his  seal  affixed,  on  the  2d  day  of  January,  1H91.'^ 

The  form  of  certificate  as  provided  by  the  General  Statutes, 
310,  is:  '*I,  A  B,  do  certify  that  this  instrument  of  writing  from 
C  I)  and  wife,  E  F,  was  this  day  produced  to  me  by  the  parties, 
and  the  contents  and  effect  of  the  instrument  being  explained  to 
the  said  E  by  me  separately*  and  apart  from  her  husband,  she 
thereupon  declared  that  she  did  fully  and  voluntarily  execute 
and  declare  the  same  to  be  her  act  and  deed,  and  consented  that 
the  same  might  be  recorded/^ 

The  variance  between  the  two  certificates  consist  in  the  omis- 
sion of  the  notary  in  Tennessee  to  certify  that  the  contents  and 
effect  of  the  writing  was  explained  to  the  wife  by  him. 

He  certifies  as  to^the  privy  examination  of  the  wife  apart  from 
the  husband,  and  she  acknowledged  she  signed  it  freely,  volun- 
tarily and  understandingly,  without  compulsion  or  constraint 
from  her  said  husband. 

The  chancellor  held  the  variance  between  the  certificate  of 
the  notary  and  that  required  by  our  statute  to  be  substantial,  and 
gave  the  right  of  homestead. 

There  is  no  claim  by  the  widow  that  a  fraud  was  practiced  on 
her,  and  she  is  relying  solely  on  omission  of  the  notary  to  prop- 
erly certify  her  acknowledgment. 

The  rule  is  well  settled  that  with  reference  to  such  certificates 
accompanying  the  evidences  of  title  a  substantial  compliance 
with  the  statute  on  the  subject  is  all  that  is  required,  and  the 
oases  of  Martin  v.  Davidson's  Heirs,  H  Bush,  572,  and  Nanty  v. 
Bailey,  8  Dana,  111,  settles  this  question. 

In  Nanty  v.  Bailey  the  statute  of  1798  required  the  writing  to 
be  shown  and  explained  to  the  feme,  and  the  clerk  in  his  certifi- 
cate failed  to  certify  that  he  had  explained  the  contents  to  her, 
but  did  certify  that  she  relinquished  her  inheritance  in  the  land 
of- her  own  free  will  and  accord,  and  without  the  compulsion  of 
her  husband.  The  court  held  that  this  was  sufficient  to  show 
that  the  wife  understood  the  deed  and  the  legal  consequences  of 
her  acknowledging  it.  The  decision  in  8  Bush,  572,  Martin  v. 
Davidson,  is  to  the  same  effect. 

In  this  case  it  is  certified  the  wife,  apart  from  the  husband, 
acknowledged  the  execution  of  the  mortgage;  that  it  was  done 
fretjly,  voluntarily  and  understandingly  and  for  the  purposes 
therein  expressed.  This  is  in  every  way  sufficient  to  show  that 
the  writing  had  been  fully  explained  to  her  and  that  she  knew 
its  legal  etieot.  The  presumption  is  that  the  clerk  did  his  duty, 
and  the  feme  knew  the  contents  and  the  purpose  in  executing  it. 
His  certificate  shows  it,  and  by  virtue  of  this  acknowledgment, 
she  being  a  party  to  the  mortgage,  her  homestead  passed.    ' 

There  is  some  statement  by  the  wife,  when  deposing  for  cred- 
itors, that  she  understood  it  was  executed  by  ner  husband  to 
secure  a  home  for  himself  and  family.  While  this  may  be  so,  it 
can  not  contradict  the  certificate  of  the  notary. 

There  is  no  fraud  charged  by  the  wife  and  none  proven.  Such 
testimony  can  not  affect  the  question  presented. 

The  judgment  is  reversed,  with  directions  to  enforce  the  mort- 
gage lien  as  herein  indicated  and  deny  to  the  feme  her  claim  for 
boinestead  or  dower. 


596  MO  OONNELL  V.  WILBOBN. 

McCONNELL  v.  WTLBORN. 
(Filed  January  18,  1894— Not  to  be  reported.) 

The  oommlssioner's  deed  to  appellee's  vendors  embraced  the  strip  of  laod 
Id  oontroversy  in  this  action,  and  the  appellee  has  a  perfect  legal  title  to  it, 
and  the  verdict  of  the  jury  for  him  is  sustained  by  the  evidence. 

S.  Hodge  and  J.  G.  Roobester  for  appellant. 

J.  Bell  Kevil  for  appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  ejectment  by  the  appellee,  W.  B.  Wilborn,  against 
Hugh  McConnell  to  recover  a  Hmall  strip  of  land  fronting  Mc- 
Conneirs  residence  and  lying  between  his  dwelling  and  the 
river. 

Both  parties  claim  title  under  Levi  Yeakev,  who  died  the 
owner  of  this  land,  and  -being  insolvent,  his  real  estate  was  sold 
at  decretal  sale  and  from  that  sale  the  title  to  eacb  party  comes. 
Yeakey  bad  laid  off  a  town  called  Ford's  Landing,  or  Bell  City, 
on  this  land,  and  some  of  the  lots  were  not  sold  by  the  decree  at 
the  time  the  strip  of  land  in  controversy  was  disposed  of.  The 
part  of  the  decree  affecting  this  case  directs  the  commissioner 
to  sell  *'all  that  part  of  said  tract  of  land  from  the  mouth  of  the 
creek  (laid  down  on  the  plat  as  Crooked  creek)  down  the  river 
immediately  fronting  the  town  lots  and  including  the  general 
landing  and  ferry  privileges,'*  etc.    This  strip,  together  with  the 

general  landing  and  ferry  privileges,  was  sold  to  Bichard  Mc- 
onnell  and  Johnathan  Brown,  the  commissioner  reporting  that 
the  home  farm,  including  the  mansion  house  (but  excluding  the 
town  lots  at  Ford's  Ferry  and  the  landing  and  ferry  privileges) 
was  sold  to  A.  F.  Scott:  *'The  landing  and  ferry  privileges,  in- 
cluding the  narrow  strip  of  land  between  the  town  lots  and  the 
river,  was  sold  to  Bichard  McConnell  and  Johnathan  Brown  for 
$1,310." 

This  report  was  confirmed  and  the  commissioner  made  to  Mc- 
Connell and  Johnathan  Brown  a  deed  to  their  purchase. 

Scott,  who  purchased  the  home  farm,  transferred  his  bid  to 
George  Brown ;  Brown  sold  this  land  to  a  man  by  the  name  of  Wil- 
son; Wilson  to  Flannay  and  Flannay  to  the  appellant.  It  is  plain 
that  the  deed  from  the  commissioner  to  George  Brown  did  not  em- 
brace this  disputed  territory,  and  the  deed  from  Flannay  to  the 
appellant  (the  title  coming  through  George  Brown)  conveys  the 
same  boundary  of  that  from  the  commissioner  to  Brown,  and  this 
constitutes  appellant's  title,  except  his  claim  of  adverse  holding. 

How,  then,  did  the  appellee,  the  plaintiff  in  the  ejectment 
derive  title?  McConnell,  one  of  the  vendees  from  the  commis- 
sioner of  this  strip  of  land,  died,  and  after  he  died  his  widow 
purchased  of  Johnathan  Brown  his  half  of  this  strip  of  land  and 
ferry  privileges.  Brown  died  and  the  widow  of  McConnell, 
having  paid  the  purchase  money,  instituted  an  action  against 
his  heirs  for  title,  and,  obtaining  a  decree,  E.  C.  Flannay,  as 
commissioner,  made  her  a  deed.  After  this  was  dune  the  widow, 
Mrs.  McConnell,  and  her  children  filed  a  petition  to  sell  this 
strip  of  ground  and  ferry  privileges,  and  it  was  sold  by  the  judg- 
ment of  the  Crittenden  Circuit  Court,  and  a  man  by  the  name 
of  J.  W.  Lyon  purchased  it  as  the  strip  of  ground,  ferry  and 
ferry  privileges.  He  obtained  a  deed  in  February,  1879.  The  ap- 
pellant was  a  party  lo  that  action.    Lyons  then  sold   this  prop- 
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erty  to  R.  M.  Wilborn  and  the  title  passed  from  R.  M.  Wilborn 
through  Jennings  and  others  to  the  appellee,  W.  B.  Wilborn, 
Wilborn,  the  plaintiff,  has,  therefore,  a  perfect  legal  title,  unless 
there  has  been  some  adverse  holding. 

The  strip  of  land  was  uninclosed  and  used  by  others  as  well  as 
the  appellant.  The  latter  had  a  hog  pen  upon  it  shortly  before 
suit  was  brought. 

The  only  question  is,  did  the  original  deed  to  McConnell  and 
Johnathan  Brown  embrace  this  disputed  territory?  The  jury 
responds  by  their  verdict  that  it  did  embrace  the  land  in  dispute, 
ana  the  verdict  is  sustained  by  the  testimony. 

Judgment  affirmed. 


HAYDON,  Ac.  v.  EASTER,  Ac. 
(Filed  January  18,  1894— Not  to  be  reported.) 

1.  GoDveyanoes— Deliverj— A  oonveyanoe  may  be  delivered  by  the  grantor 
to  a  third  persoD  for  the  grantee;  and  If  sobaequeotly  assented  to  by  the 
grantee  it  will  be  as  good  a  delivery  as  if  it  had  been  made  directly  to  him. 

The  grantor  executed  a  deed  and  delivered  it  to  an  attorney  to  keep  until 
the  grantor's  death,  when  it  was  to  be  recorded  in  the  proper  office.  The 
attornev  was  instructed  to  see  that  the  grantt^e  got  the  land  so  conveyed. 
After  the  grantor's  death  the  conveyance  was  put  to  record  by  the  attorney 
for  the  grantee,  who  was  an  Infant.  Held— The  delivery  of  the  deed  was 
snfiQcient,  and  it  conveyed  title  to  the  grantee. 

2.  Same— Evidence— Where  such  attorney  brings  suit  for  the  srantee 
against  those  in  possession  of  the  land,  he  is  a  competent  witness  to  prove 
the  delivery  of  the  deed ;  nor  does  any  alleged  interest  in  the  land  he  might 
possibly  have  by  virtue  of  bis  lien  for  bis  attorney's  fee  for  its  recovery  from 
defendants  render  bim  incompetent  as  a  witness. 

8.  Same— The  sale  by  the  grantor  of  ten  or  twelve  acres  of  the  land  after 
the  execution  and  delivery  of  the  conveyance  to  the  attorney  does  not  show 
that  he  retained  control  and  dominion  over  the  deed  during  his  lifetime,  or 
that  he  did  not  Intend  to  divest  himself  of  the  legal  title  by  it. 

fiobson  A  O'Meara  and  D.  C.  Haycraft  for  appellants. 

H.  T.  Kendall  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

On  the  2.Sd  day  of  March,  1886,  Jacob  Haydon,  then  tempora- 
rily in  Frankfort,  Ky.,  executed  the  paper  in  controversy, 
which  purports  to  convey  a  tract  of  some  thirty  acres  of  land  in 
Hardin  county  to  Sallie  Easter,  whom  he  recognized  as  his 
natural  daughter.  He  delivered  the  conveyance  to  his  friend, 
Kendall,  to  be  kept  by  him  until  the  grantor's  death,  when  it 
was  to  be  put  to  record  in  the  proper  office  for  the  benefit  of  the 
grantee,  and  Kendall  was  enjoined  also  to  see  that  the  reputed 
daughter  and  grantee  got  the  land  so  conveyed. 

The  circumstances  show  reasonably  clearly  that  the  mother 
of  the  daughter,  who  was  given  a  right  of  occupancy  in  the  land, 
was  notified  of  the  conveyance  at  the  time  it  was  executed. 
Upon  the  death  of  the  grantor,  which  occurred  in  September, 
1K91,  Kendall  produced  the  deed  to  the  clerk  of  the  Hardin 
County  Court  and  had  it  recorded   in  obedience   to  the  request 
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made  to  him  when  the  instrument  was  first  executed.  In  doing 
this  he  acted  in  behalf  of  the  daughter,  then  a  minor,  and  the 
representatives  of  the  gi'Antor  refusing  to  give  up  the  land,  she 
and  her  mother  instituted  this  action  for  it.  The  Judgment  be- 
low ^ave  it  to  them. 

It  IS  Insisted  that  Kendall  was  not  a  competent  witness  for  the 
appellees  because  he  was  interested  in  the  recovery,  and  the 
only  interest  which  he  is  supposed  to  have  is  his  fee  as  attorney 
in  bringinc  the  suit  for  which  he  is  supposed  to  have  a  lien  on 
the  land  if  it  be  finally  recovered. 

There  is  no  proof  showing  that  he  has  any  interest,  and  if  the 
law  does  give  a  lien  for  a  reasonable  fee  and  secure  it  by  a  lien 
on  what  is  received,  we  know  of  no  rule  of  evidence  which  ren- 
ders him  an  incompetent  witness. 

It  appears  that  the  grantor,  after  the  execution  of  the  deed, 
sold  and  conveyed  some  ten  or  twelve  acres  of  the  land  to  an- 
other, and  this  circumstance,  it  is  thought,  shows  that  he  re- 
tained control  and  dominion  over  the  deed  during  his  life,  for 
which  reason,  it  is  insisted,  the  grantor  did  not  intend  to  divest 
himself  of  the  title.  Nevertheless  the  fact  remains  that  even  if 
he  had  the  legal  right  he  did  not  recall  it  or  attempt  to,  and  on 
the  contrary  indicated  an  intention  to  give  other  land  or  money 
in  lieu  of  what  had  been  sold  off. 

In  Colyer  v.  Hyden,  4&g.,  ante,  101,  it  was  said  of  the  deed 
there  in  controversy:  '*It  was  signed  and  acknowledged  by  the 
old  man  and  his  wife  and  delivered  to  the  draftsman,  the  deputy 
clerk,  for  the  grantee,  and  delivered  to  and  accepted  by  him  in 
Home  three  or  four  weeks  thereafter,  though  after  the  death  of 
the  grantor.  It  is  now  fully  settled  that  a  deed  may  be  deliv- 
ered to  a  third  person  for  the  grantee;  and,  if  subsequently 
assented  to  by  the  grantee,  it  will  be  as  good  a  delivery  as  if  it 
had  been  made  directly  to  him.''  (Fonda  v.  Van  Home,  15  Wend., 
683.) 

Judgment  affirmed. 


SLONE  V.  BEVINS. 
(Filed  January  20,  1894— Not  to  be  reported.) 

SlaDderouB  words  coDoernlng  offioer— Pleading— The  petition  charges  that 
plaiDtlfi,  in  disobarRe  of  bis  official  duty  as  a  constable,  had  levied  a  certain 
execution  for  $1.60  and  16.60  costs  on  the  property  of  defendant,  and  that 
then  defendant  bad  spoken  and  published  concerninfr  plaintiff  the  following 
words:  "This  execution  is  unjust  except  $1.60,  and  that  is  the  way  you 
make  your  living."  Held^The  words  spoken  do  impute  to  plaintiff  a  want 
of  Integrity,  or  charge  him  with  corruption  or  official  wrongdoing.  They 
are  not  sufficient  to  support  an  action  for  slander. 

Bowles  &  York  for  appellant. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  a  constable  in  Pike  county,  and  as  such 
had  levied  an  execution  in  favor  of  .one  Childers  on  some  per- 
sonal property  belonging  to  the  appellee,  who  was  the  defendant 
in  the  writ.  The  execution  had  issued  from  the  court  of  M. 
Stone,  a  justice  of  the  peace,  and  was  for  the  sum  of  $1.50  and 
$6.90  costs.     After  the  property  had  been  advertised  for  sale,  the 
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appellee  is  charged  in  the  petition  of  the  appellant  with  having 
spoken  and  published  of  and  ooucerning  tne  appellant,  and  in 
the  presence  of  many  reputable  persons  these  words,  alleged  to  be 
false,  malicious  and  slanderous,  to-wlt:  "This  execution  is  un- 
just except  $1.50,  and  that  is  the  way  you  make  your  living.'^  A 
demurrer  to  the  petition  was  sustained  and,  we  'think,  properly 
so.  No  sort  of  discredit  or  wrong  is  attributed  to  the  constable 
by  the  words  "this  execution  is  unjust  except  $1.60.'* 

The  justice  of  the  peace  had  issued  It,  and  it  was  the  duty 
only  of  the  officer  to  enforce  its  collection.  The  imputation  of 
wrong  seems  to  be  against  the  justice.  The  words  do  not 
"touch*'  or  affect  the  appellant  in  his  office. 

The  subsequent  words  do  not  seem  to  us  to  be  sufficiently  defi- 
nite to  import  a  want  of  integrity  or  competency  on  the  part  of 
the  officer,  or  to  charge  him  with  corruption  or  officfal  wrong 
doing. 

The  meaning  of  the  alleged  defamatory  words  is  not  clear,  and 
the  imputation,  if  there  be  one,  is  far  fetched  and  indefinite. 

Judgment  affirmed. 


GRESHEM'S  ADM'R  v.  LOTJISVILLE  &  NASHVILLE 

R.  R.  CO. 

(Filed  January  23,  1894— Not  to  be  reported.) 

1.  Railroads— Injury  to  trespasser  on  track— Failure  of  train  to  stop  at 
crossing— Contributory  neglect— A  boy  twelve  years  old  attempted  to  oross 
a  railroad  track  when  a  train  running  at  the  rate  of  ten  miles  an  hour  was 
within  B&venty  yards  of  him.  His  foot  hung  in  something  and  he  fell  and 
was  run  over  and  killed  hy  the  train,  which  could  not  have  been  stopped  In 
time  to  save  his  life.  Held— The  accident  was  the  result  of  the  boy's  own 
carelessness  In  attempting  to  cross  the  track  in  front  of  the  train,  and  the 
failure  of  the  train  to  stop  at  a  crossing  near  the  place  of  the  accident,  as 
required  by  statute,  was  not  willful  neglect,  although  if  the  train  had 
stopped  the  accident  would  not  have  happened. 

d.  The  statutory  regulation  requiring  trains  to  stop  before  crossing  the 
track  of  another  road  was  intended  to  secure  the  safety  of  trains  at  crossings 
and  not  to  protect  trespassers  using  the  track  without  right. 

Robert  Harding  and  Robert  J.  Breckinridge  for  appellant. 

Thompson  &  McChord  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

John  Greshem,  a  lad  about  twelve  years  old,  was  run  over  and 
killed  by  the  appellee's  freight  train  at  Junction  City,  Ky.  His 
administrator,  W.  A.  Sharp,  brought  this  action  against  the  ap- 
pellee to  recover  damages  for  the  killing  upon  the  ground  that 
the  same  was  caused  by  the  willful  neglect  of  the  appellee.  The 
court,  upon  the  conclusion  of  appellant's  evidence,  instructed  the 
jury  to  find  for  the  appellee,  and  the  same  having  been  done, 
the  appellant  has  appealed. 

The  facts  in  reference  to  the  killing  are  these:  There  were  some 
boys  on  the  appellee's  platform,  opposite  appellee's  depot,  push- 
ing trucks  on  the  platform,  and  some  onecnlled  to  Greshem  from 
the  south  side  of  tlie  road  and  he  started  from  the  north  to  the 
south  side  of  the  road  in  the  direction  of  the  call.  Tlie  appel- 
lee's train  was  then  about  seventy  yards  from  the  place  that 
UreBbem  attempted  to  cross,  and  coming  in  that  direction  at  the 


600  N.  N.  A  M.  V.  00,  V.  EIFOBT. 

rate  of  about  ten  miles  an  hour.  When  Greshem  got  to  the  south 
side  of  the  track  he  got  his  foot  hung  in  something  and  fell  be- 
tween the  rail  and  the  platform  on  the  south  side  of  the  road 
and  before  he  could  get  up  the  train  ran  over  him  and  killed  him. 
There  was  no  watchman  or  flagman  at  the  crossing,  nor  any 
stop  before  the  train  got  to  it.  The  train  was  so  close  to  the  boy 
when  he  fell  that  he  did  not  have  time  to  get  up  before  it  ran 
over  him,  nor  could  the  train  have  stopped  in  time  to  save  him. 

It  is  evident  that  the  boy  saw  the  train  before  he  attempted  to 
cross  the  track,  and  that  he  believed  he  could  cross  in  safety 
before  it  could  reach  him,  and  he  doubtless  would  have  suc- 
ceeded in  the  attempt  but  for  the  fact  that  he  got  his  foot  hung 
and  fell.  It  is  now  contended  that  if  the  train  had  stopped,  as 
required  by  the  statute,  before  it  got  to  the  crossing,  Greshem 
would  have  had  ample  time  to  recover  from  his  fall  and  have 
crossed  the  track  in  safety,  and  that  because  it  failed  to  stop,  as 
required,  the  killing  was  the  result  of  willful  negligence.  Let 
us  suppose  that  the  appellee  was  guilty  of  negligence  in  not 
stopping  before  it  got  to  the  crossing,  as  required  by  the  statute; 
what  then?  Evidently  the  requirement  was  intended  for  the 
better  regulation  and  safety  of  trains  at  the  crossings,  and  not 
for  the  protection  of  strangers,  stragglers  and  idlers  tnat  might 
be  on  the  track  or  cross  it  in  the  pursuit  of  their  own  pleasure, 
if  not  as  trespassers  without  right.  Such  persons  have  no  right  to 
believe  that  they  will  be  protected  by  the  train^s  obedience  to  a 
regulation  required  by  a  statute  for  the  better  protection  of 
trains  running  on  the  respective  tracks  at  such  crossings.  The 
persons  indicated  must  take  their  chances  at  such  crossing,  or 
at  other  parts  of  the  track,  and  if  the  injury  is  caused  by  tlieir 
negligence,  and  but  for  which  it  would  not  have  happened,  they 
can  not  recover.  Here,  as  said,  Greshem  evidently  saw  the  train 
coming  at  a  rapid  rate  of  speed  and  close  at  hand,  and,  believing 
that  he  could  make  the  crossing  in  safety,  made  the  venture, 
and  he  would  doubtless  have  succeeded  but  for  the  fact  that  he 
fell,  which  caused  him  to  be  overtaken  and  killed. 

In  this  there  was  no  negligence  of  the  appellee  in  reference  to 
him.    The  negligence  that  caused  his  death  was  his. 

The  judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO.  v.  EIFORT. 

(Filed  January  17,  1894.) 

1.  Fellow  servants— In  the  case  of  employes  of  the  same  grade  or  rank, 
and  engaged  in  the  same  field  of  labor,  the  master  is  not  liable  for  an  in- 
jury to  one  employe  by  tbe  negligence  of  another,  even  though  the  negli- 
gence be  gross;  but  the  engineer  or  fireman  In  charge  of  the  engine  of  a 
railroad  train  and  a  brakeman  on  the  train  are  not  fellow  servants  of  the 
same  grade  or  rank,  engaged  in  the  same  field  of  labor,  and  for  an  injury  to 
the  brakeman  through  tbe  gross  negligence  of  the  engineer  or  fireman  in 
charge  of  tbe  engine  the  company  Is  liable 

9.  Gross  negligenoe— An  InstruotloD  telling  tbe  jury  that  * 'gross  oegli* 
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ffenoe  is  the  failure  to  ezerolae  snob  oare  and  skill  as  od6  of  common  sense 
and  reasonable  skill  In  tbe  business,  but  of  oareless  babits,  woold  observe 
to  avoid  danger  under  similar  olroumsiAnoes,"  conforms  substantially  in  its 
applications  to  tbe  facts  of  tbis  case  to  tbe  definition  of  gross  negligence  in 
tbe  case  of  L.  &  N.  B.  R.  Co.  v.  McCoy,  81  Ky.,  418.  In  view  of  tbe  evi- 
denoe  tbe  jury  could  not  bave  been  misled  by  tbe  omission  of  tbe  words  "to 
bis  own  person  or  life'*  after  tbe  words  ''to  avoid  danger.'' 

8.  Contributory  negligence— Tbe  rule  tbat  tbe  plea  of  contributory  negli- 
gence will  not  be  allowed  wben  willful  neglect  is  alleged  applies  only  to 
actions  under  tbe  statute  autborizing  tbe  recovery  of  punitive  damages 
wben  tbe  life  of  one  is  lost  by  tbe  willful  neglect  of  anotber  person. 

4.  Contract  exempting  master  from  liability  for  negligence— A  contract 
by  a  railroad  company  wltb  an  employe,  wbereby  tbe  latter,  in  consideration 
of  bis  employment  and  the  compensation  to  be  paid  bim.  assumes  all  risks 
of  accidents  from  any  cause  while  in  its  service  and  exempts  it  from  any 
liability  to  bim  on  account  of  such  risks  or  accidents,  is  void  as  against 
public  policy. 

Breckinridge  A  Shelby  for  appellant. 

Beckner  &  Jouett  for  appellee. 

Appeal  from  Clark  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judf^e  Barbour. 

The  appellee,  who  was  in  the  appellant^s  employ  as  a  brake- 
man  in  coupling  cars,  lost  one  of  his  hands,  which  loss  he 
charges  was  the  result  of  the  negligence  of  the  employe  in 
charge  of  the  engine.  A  verdict  and  Judgment  was  rendered 
against  the  appellant.  We  can  not,  as  we  are  asked  to  do,  re- 
verse the  Judgment  upon  the  evidence,  and  it  would,  therefore, 
serve  no  purpose  to  discuss  the  evidence  as  bearing  upon  this 
contention. 

In  Volz  V.  C.  &  O.  R.  R.  Co.,  decided  in  December,  1893,*  and 
in  the  later  case  of  L.  A  N.  R.  R.  v.  Raines,  ante,  428,  the  Court 
of  Appeals  has  held  that  even  the  gross  negligence  of  a  fellow 
workman,  repulting  in  injury  to  another  employe  of  the  same 
grade  or  rank,  and. engaged  in  the  same  fleld  of  labor,  does  not 
render  the  master  liable  to  the  injured  employe;  but  that  court 
has,  in  the  case  of  the  L.  &  N.  R.  R.  Co.  v.  Moore,  88  Ky.,  675, 
and  in  other  cases  which  are  cited  and  approved  in  the  Volz  and 
Raines  cases,  held  that  the  engineer  (or  fireman)  in  charge  of 
the  engine  and  a  brakeman  were  not  fellow  servants  of  the  same 
grade  or  rank,  engaged  in  the  same  fleld  of  labor. 

There  was.  therefore,  no  error  in  the  instructions  which  au- 
thorized a  recovery  if  the  injury  complained  of  was  caused  by 
the  gross  negligence  of  the  engineer  or  fireman  in  charge  of  the 
engine. 

Appellant  complains  of  this  instruction:  ''Gross  negligence 
*  *  *  is  the  failure  to  exercise  such  care  and  skill  as  one  of 
common  sense  and  reasonable  skill  in  the  business,  but  of  care- 
less habits,  would  observe  to  avoid  danger  under  similar  circum- 
stances.*' 

The  objection  is  that  the  lastruction  omits,  after  the  words 
**to  avoid  danger/'  the  words  *'to  his  own  person  or  life,*'  as 
contained  in  the  definition  of  gross  negligence  in  the  case  of  L. 
A  N.  R.  R.  Co.  V.  McCoy,  81  Ky.,  418;  but  it  seems  to  us  that  in 
its  application  to  the  facts  of  the  case  the  instruction  conforms 
substantially  to  the  definition  in  llie  McCoy  case. 

In  the  movement  of  the  enjrine  by  Armstrong,  the  fireman,  one 
danger  only  was  to  be   apprehended,  and    that  was  injury  to  the 


**  Now  pending  on  petition  for  rehearing. 
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person  of  the  appellee— the  whole  evidenoe  was  directed  to  that 
point — and  the  jury  could  not  have  but  understood  the  court  as 
addressing  itself  to  this  fact,  this  danger;  but  the  court  did  err 
to  the  appellant^s  prejudice  in  telling  the  Jury  that  if  the  person 
In  charge  of  the  engine  was  guilty  of  willful  negligence.,  then 
the  appellant  should  be  held  liable,  notwithstanding  the  ap- 
pellee, by  his  own  negligence,  contributed  to  the  injury,  and  but 
lor  which  contributory  negligence  the  injury  would  not  have 
occurred. 

As  held  by  this  court  in  L.  A  N.  R.  R.  Co.  v.  Walton,  13  Ky. 
Law  Rep.,  460,  and  by  the  Court  of  Appeals  in  Craddock  v.  L. 
&  N.  R.  R.  Co.,  18  Ky.  Law  Rep.,  18,  tne  rule  that  the  plea  of 
contributory  negligence  will  not  be  allowed  where  willful  neglect 
is  alleged  applies  only  to  actions  under  the  statute  authorizing 
the  recovery  of  punitive  damages  where  the  life  of  one  is  lost  by 
the  willful  neglect  of  another  person.  There  was  evidenoe  of 
contributory  negligence;  and  taking  the  first  and  second  instruc- 
tions in  connection  with  the  objectionable  instruction,  the  latter 
was  misleading  and  prejudicial  to  the  appellant. 

The  appellant,  in  one  paragraph  of  its  answer,  claimed  ex- 
emption from  liability  for  the  negligence  of  its  employe,  by  rea- 
son of  A  written  contract  with  the  appellee,  whereby  the  latter, 
in  consideration  of  his  employment  and  the  compensation  to  be 
paid  him,  assumed  all  risks  of  accidents  from  any  cause  while 
in  its  service,  and  exempted  it  from  any  liability  to  him  for  or 
on  account  of  such  risks  or  accidents. 

With  the  exception  of  one  or  two  States  all  the  American  courts 
hold  that  such  a  contract  is  void  as  against  public  policy.  The 
reason,  it  seems  to  us,  sustains  this  doctrine,  and  we  are,  there- 
fore, of  opinion  that  the  court  properly  sustained  the  demurrer 
to  the  paragraph  of  the  answer. 

For  tne  error  in  giving  the  instruction  denying  to  the  appellant 
the  right  to  rely  upon  contributory  negligence,  if  its  employe  in 
charge  of  the  engine  was  guilty  of  willful  neglect,  the  judgment 
must  be  reversed,  and  it  is  so  ordered. 


RICH  V.  SWETMAN,  Ac. 
(Filed  January  24,  1894.) 

1.  To  oonstitute  an  equitable  asslgnmeDt  of  a  debt  or  other  ohose  In  aotlon 
no  particular  form  la  xipoesaary.  The  assignment  may  be  by  parol,  as  well 
as  by  de«)d,  and  it  is  not  necessary  to  consult  the  debtor. 

Where  It  was  agreed  between  mortgagor  and  mortgagee  that  the  Interest 
on  the  mortgage  debt  should  be  paid  by  a  tenant  of  the  mortgaged  property 
out  of  the  rent  as  it  fell  duo,  this  was  an  assignment  by  the  mortgagor  of 
the  rent  for  the  whole  term  to  the  extent  that  it  was  necessary  to  pay  the 
inteiest,  and  the  equity  thus  acquired  by  the  mortgagee  must  prevail  over 
that  subsequently  acquired  by  a  creditor  of  the  mortgagor  by  process  of 
garnishment  served  upon  the  tenant.  It  is  not  material  whether  the  tenant 
agreed  to  the  arrangement  between  the  mortgagor  and  mortgagee  as  to  the 
application  of  the  rents.  , 

2.  Construction  of  pleading— Where  no  objection  was  made  to  a  pleading 
in  the  lower  court  it  must  receive  a  liberal  construction  in  this  court  to  the 
end  that  it  may  support  the  judgment. 

Simmons  &  Simmons  for  appellant. 

Ci  O,  WaUace  and  W.  H.  Maokoy  for  appellees. 
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Appeal  from  Kenton  Ghanoery  Court. 
Opinion  of  the  oourt  by  Judge  Barbour. 

November  26,  1888,  Swetman  &  Scott  executed  to  Horekamp 
their  promissory  note  of  that  date,  by  which  they  promised  to 
pay  him  $9,000  three  years  thereafter,  with  eight  per  cent,  inter- 
est, payable  semi-annually  until  paid.  For  convenience  six 
notes  of  $360  each  for  the  several  semi-annual  installments  of  in- 
terest were  executed.  To  secure  the  payment  of  the  notes  Swet- 
man &  Scott  executed  to  Hovekamp  a  mortgage  on  certain  real 
estate  in  Covington,  Ky.  The  notes  and  mortgage  provided  that 
if  the  interest  was  not  punctually  paid  when  it  should  become 
due,  the  whole  debt  should  become  due  and  enforcible.  The 
contract  was  made  in  the  State  of  Ohio,  where  by  law  the  par- 
ties may  contract  fur  eight  per  cent,  interest.  The  notes  and 
mortgage  were  assigned  by  Hovekamp  to  the  appellee,  Wallace. 
In  March,  1889,  Swetman  &  Scott  leased  the  mortgaged  property 
to  Menninger  for  a  term  of  three  years,  at  an  annual  rental  pay- 
ment in  monthly  installments. 

The  lease  provided  that ''the  lessee  may,  at  his  option,  pay  the 
semi-annual  interest  on  the  mortgage  given  by  tne  lessors  to 
Hovekamp,  and  apply  the  same  in  the  payment  of  the  rent  afore- 
said,^' and  further,  "the  lessors  grant  unto  the  lessee  the  priv- 
ilege to  purchase  said  real  estate  at  any  time  during  the  three 
years  next  ensuing  at  a  stated  price.'*  In  the  latter  part  of  the 
year  1889  several  oif  their  creditors,  among  them  the  appellant, 
llich,  instituted  actions  against  Swetman  &  Scott  and  sued  out 
attachments,  which  were  levied  upon  the  mortgaged  real  estate. 
Bich  also  garnished  in  the  hands  of  Menninger  any  rents  which 
he  might  be  owing  to  Swetman  &  Scott.  Wallace,  the  holder 
of  the  mortgage  debt,  was  made  a  party,  and  the  various  actions 
were  consolidated  and  heard  together.  The  only  controversy  in 
the  case  which  we  are  called  upon  to  notice  is  that  between  Bich 
and  Wallace  over  the  rents.  The  court  below  having  adjudged 
that  Wallace  was  entitled  to  these  rents,  Bich  has  appealed.  In 
his  answer  and  cross  petition  to  Bich 's  action  Wallace  avers '  *  that 
the  rent,  by  an  express  provision  of  said  lease,  was  tu  be  applied 
by  Menninger,  if  he  should  so  elect,  to  the  discharge  of  tne  in- 
stallments of  interest  aforesaid,  accruing  or  to  accrue  to  this  de- 
fendant upon  said  mortgage  note,  and  that  long  before  the  action 
was  instituted  said  lessee  did  so  elect  to  apply  said  rents,  and 
did  so  apply  and  pay  said  rentb,  and  pay  them  in  payment  of 
said  interest  installments,  falling  due  May  26,  1889,  and  Novem- 
ber 26,  1889,  but  before  the  next  following  interest  installment 
fell  due,  to  wit,  May  26,  1890,  attachments  were  issued  and 
served  on  Menninger,  whereby  ho  has  been  prevented  from 
making  any  further  payments  to  this  defendant.''  Bich,  in  his 
reply,  traverses  these  allegations  and  relies  upon  his  attachment 
as  having  given  him  a  prior  right.  It  seems  clear  to  us  that 
Wallace's  statement  of  the  transaction  between  Swetman  &  Scott, 
Menninger  and  himself,  if  true,  operated  as  an  equitable  assign- 
ment of  the  rents,  so  far  as  they  were  necessary  to  pay  Wallace 
his  interest— an  assignment  to  .vhich  all  were  privies  and  in 
which  all  acquiesced.  To  constitute  an  equitable  assignment  of 
a  debt  or  other  chose  in  action  no  particular  form  is  necessary. 
Any  order,  writing  or  net,  which  makes  an  appropriation  of  the 
fund,  amounts  to  nn  equitable  assignment  of  tliat  fund.  An  as- 
signment of  a  del)t  may  be  by  parol  as  well  as  by  deed,  and  it  is 
not  necessary  to  consult  the  debtor.     (Newby  v.  Hill,  2  Met.,  530.) 

Wallace  testifies  that  ''sbortlj'  before  tbe  first  installment  note 
fell  due  Swetman  requested  us  to  notify  Menninger,  as  Mennin- 
ger had  arranged  witti  him   to  pay  the  iDstailmentg  as  they  be- 
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come  due.  Accordingly  I  had  notice  of  the  6,  12  and  18  months 
installment  sent  to  Menninger,  and  he  paid  the  first  and  second, 
but  not  the  third. 

I  had  a  conversation  with  him  about  the  payment  of  the  18 
months'  installment,  and  he  told  me  that  he  nad  expected  and 
intended  to  pay  that  one  also,  but  was  advised,  in  view  of  the 
attachments,  that  it  would  not  be  sale  to  do  so.'^  Swetman  tes- 
tifies that  Menninger  "agreed  to  pay  the  interest  notes  to  Wal- 
lace. I  made  the  agreement  for  convenience,  in  order  to  secure 
the  prompt  payment  of  the  note,  as  I  was  going  to  and  did  leave 
the  State  in  March,  1889.  I  communicated  to  Wallace  the  agree- 
ment with  Menninger  before  I  left.  I  agreed  with  Wallace  that 
the  interest  notes  he  held  should  be  paid  out  of  the  rents  that 
were  to  become  due  on  the  lease  to  Menninger.  I  did  this  that 
he  might  know  his  notes  would  be  paid  without  sending  to  Chat- 
tanooga to  find  out  about  it.  Wallace  consented  to  the  arrange- 
ment and  agreed  to  notify  Menninger.  The  agreement  with 
Menninger  was  not  confined  or  limited  to  the  first  two  interest 
notes.  I  understood  the  agreement  with  Menninger  to  embrace 
all  the  rents  that  were  to  become  due  under  his  lease  so  far  as 
Wallace's  mortgage  was  concerned.'' 

Menninger  testifies  that  his  agreement  was  confined  to  the  first 
two  notes,  as  he  had  expected  to  buy  the  property  under  the 
option  he  had  allowing  him  to  purchase  it.  But  this  was  a  ques- 
tion of  fact  which  the  chancellor  has  decided,  and,  we  think, 
correctly.    Morevoer,  even  though  Menninger  had  not  agreed  to 

f»ay  either  of  the  four  last  notes,  if  Swetman  agreed  with  Wal- 
ace  to  transfer  and  did  transfer  to  him  his  claim  upon  Mennin- 
ger for  rents,  that  it  might  be  applied  to  the  payment  of  the  in- 
terest notes,  it  operated  as  an  equitable  assignment.  All  that 
Rich  acquired  by  the  execution  of  his  writ  of  Rarnishment  was 
an  equity,  and,  as  Wallace's  equity  was  the  elder,  it  must  pre- 
vail. Counsel  seem  to  concede  this,  but  insist  that  that  issue  is 
not  presented  by  Wallace's  answer,  and,  therefore,  the  Judgment 
can  not  be  affirmed  upon  that  idea.  The  answer  does  not  tender 
this  issue  as  explicitly  as  it  should,  still  it  is  not  an  unfair  in- 
ference to  draw  from  the  facts  alleged  that  Swetman  &  Scott  had 
agreed  with  Wallace  that  the  rents  should  be  applied  to  the  pay- 
ment of  the  interest  notes. 

No  objection  was  made  to  Wallace's  answer  in  the  court  below, 
and  in  this  court  it  must  receive  a  liberal  construction,  to  the 
end  that  it  may  support  the  judgment.  And  still  further,  the 
evidence  which  so  unmistakably  supports  the  assignment  of  the 
claim  for  rents  by  Swetman  to  Wallace  was  read  without  objec- 
tion. True  exceptions  were  filed  to  the  deposition  of  Wallace 
and  Swetman  on  the  ground  that  certain  questions  and  answers 
were  ''incompetent  and  leading."  But  these  exceptions  were 
abandoned— or  at  least  they  were  not  passed  upon  and  must  be 
treated  as  abandoned.  Indeed  the  filing  of  the  exceptions  and 
their  abandonment  makes  the  case  the  stronger.  Here  the  parties 
are  in  a  court  of  equity  settling  up  adverse  claims  to  a  fund  in 
court.  The  evidence,  which  was  admitted  without  objection, 
shows  the  right  to  be  in  the  appellee.  Neither  of  the  parties 
were  misled;  neither  was  taken  by  surprise.  In  such  a  case  this 
court  will  not  reverse  because  the  pleadings  are  not  as  full  as 
they  might  have  been. 

The  amount  of  the  interest  notes,  with  the  interest  upon  each 
from  its  maturity,  amount  to  as  much  as  the  rents  paid  into 
court  and  which  are  the  subject  of  controversy. 

The  statute  of  frauds  has  no  application  to  any  phase  of  the 
case. 

Tbe  Judgmeot  is  affirmed. 
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WICKS  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

Filed  January  17,  1894.    Appeal  from  Cbristlan  Cirouit  Court.    Opinion  of 

the  court  by  Judge  Tost,  affirming. 

A  rule  of  a  railroad  company  requiring  passengers  to  purchase  tickets 
before  entering  the  train  or  to  pay  the  ooiiductoi  a  higher  rate  of  fare  than 
that  required  of  passengers  who  purchase  tickets  is  reasonable ;  but  in  order 
to  enforce  such  a  rule  the  company  is  required  to  notify  the  traveling  public 
of  its  existence,  and  to  keep  its  ticket  offices  open  for  a  reasonable  time 
before  the  departure  of  trains.  But  actual  notice  to  each  passenger  of  the 
existence  of  the  rule  is  not  necessary;  copies  of  the  rule  printed  in  large 
type  and  posted  in  conspicuous  places  In  the  several  ticket  offices  of  the 
company  are  sufficient  notice  to  the  traveling  public  of  the  existence  of  the 
rule  to  require  them  to  comply  with  its  provisions.  And  the  fact  that  the 
passenger  did  not  reach  the  station  in  time  to  purchase  a  ticket  before  the 
departure  of  the  train  furnishes  no  reason  why  the  rule  requiring  the  pay- 
ment to  the  conductor  of  the  higher  rate  of  fare  may  not  be  enforced  against 
him. 

The  plaintiff  in  this  case  having  failed  to  purchase  a  ticket,  the  conductor 
had  the  right  to  eject  him  from  the  train  upon  his  refusal  to  pay  the  extra 
fare  required  by  the  rule  of  the  company,  and  no  force  being  used  by  the 
conductor  and  no  indignities  or  insults  offered  him,  he  has  no  cause  of  action 
against  the  company. 

C.  H.  Bush  and  Harry  Ferguson  for  appellant;  Joe  McCarroll  for  appellee. 

m 

ARTHUR  v.  WATSON. 

Filed  January  17,  1894.    Appeal  from  Knox  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Yost,  affirming. 

Verdict  sustained  by  evidence— In  this  action  byappellea  against  appellant 

to  recover  for  sawing  logs  for  appellant  under  a  written  agreement,  fixing 

the  rate  of  compensation,  a  verdict  for  appellee  is  sustained  by  the  evidence. 

John  T.  Hays  for  appellant;  Golden  &  Davis  and  W.  H.  Holt  for  appellee. 

HERSPERGER  v.   SMITH. 

Filed  January  17,  1894.    Appeal  from  Mercer  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  overruling  motion  to  dismiss. 

1.  Appeals— Statement  of  parties— When  a  case  is  submitted  only  those 
whose  names  are  mentioned  in  the  statement  will  be  treated  as  parties  to  the 
appeal,  but  the  appellant  will  be  allowed  to  amend  his  statement  at  any  time 
before  the  submission. 

2.  Same— The  failure  to  file  the  statement  required  by  section  789  of  the 
Civil  Code  is  not  ground  for  dismissing  the  appeal,  but  merely  for  striking 
the  case  from  the  docket. 

Nat  Gaither  for  appellant ;  Bell  &  Bell  for  appellee. 

KING  V.  WALKER,  SURVIVING  PARTNER. 

Filed  January  84,  1894.    Appeal  from   Ohio  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Brent,  reversing. 

1.  Separation  of  conclusions— In  this  ordinary  action  in  which  the  law 
and  facts  were  submitted  to  the  court,  although  the  court  stated  separately 
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Its  oodoIdbIods  of  law  and  oonclnsioDs  of  faots,  yet  as  there  were  no  ezoep- 
tions  taken  to  the  oonoluslon  of  law,  the  only  question  before  the  oonrt  is 
whether  the  pleadings  support  the  Judgment. 

2.  Clerical  misprision— The  failure  of  the  court  to  give  defendant  a  credit 
to  which  the  pleadings  entitle  him  was  not  a  clerical  misprision,  as  it  does 
not  appear  at  once  upon  a  mere  inspection  of  the  record  as  a  matter  about 
which  there  could  be  no  dispute.  Therefore,  the  failure  to  give  the  credit 
is  an  error  revisable  here  without  a  previous  motion  for  its  correction  below. 

Gufly  &  Ringo  for  appellant;  Little  &  Son  for  appellee. 


EVANS  V.  COMMONWEALTH. 

Filed  January  94,  1894.    Appeal  from  Lawrence  Circuit  Court.    Opinion  of 

the  court  by  Presiding  J,udge  Brent,  affirming. 

Statutes— Emergency  clause— Failure  of  governor  to  return  bill— Where  a 
bill  is  passed  by  the  legislature  with  an  emergency  clause  and  the  governor 
fails  to  return  it  within  ten  days  after  it  is  presented  to  him  the  bill  be- 
comes a  law  at  the  end  of  that  time,  as  if  expressly  approved  by  the  gov- 
ernor, and  its  operation  is  not  postponed  until  ninety  days  after  the 
adjournment  of  the  session  because  of  the  governor's  failure  to  sign  it. 

Alexander  Lackey  for  appellant;  W.  J.  Hendrick  for  appellee. 


BARTON  V.  CUMBERS. 

Filed  January  S4,   1894.    Appeal  from  Harrison   Circuit  Court.    Opinion 
of  the  court  by  Judge  Yost,  affirming. 

1.  Verdict  sustained  by  evidence— The  testimony  being  conflicting,  the 
court  will  not  interfere  with  the  verdict  of  the  jury  in  favor  of  plaintiff. 

2.  Testimony  admitted  without  objection— Although  the  plaintiff  did  not 
plead  payment  as  to  one  item  of  defendant's  counterclaim,  but  merely  con- 
troverted it,  yet  as  the  plaintiff  did  not  object  to  evidence  of  payment,  it  is 
now  too  late  to  insist  that  the  court  can  not  consider  such  evidence. 

J.  T.  Simon  for  apppellant;  Ward  &  Kimbrough  for  appellee. 


FORD,  &c.  V.  REID. 

Filed  January  24,  1894.    Appeal  from   Ballard   Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Jurisdiction— Estoppel— In  an  action  upon  an  attachment  bond  the  defend- 
ant will  not  be  heard  to  say  that  the  bond  is  void  because  the  court  in  which 
he  instituted  the  attachment  proceeding  had  no  jurisdiction. 

J.  B.  Wicklifie  for  appellants;  Nichols  &  Werden  for  api)ellee. 


KATZ  V.  LAYCOCK. 

Filed  January  84,  1894.    Appeal  from  Campbell  Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Presumptions  on  appeal— As  the  bill  of  exceptions  shows  that  certain  wit- 
nesses testified  whose  evidence  as  a  whole  is  not  copied  into  the  bill,  this 
court  must  assume  that  the  lower  court  properly  instructed  the  jury  and 
that  the  verdict  was  authorized  by  the  evidence. 

W.  B.  Baker  for  appellant;  T.  M.  Hill  for  appellee. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  t.  PILKERTON. 

Filed  January  34,  1894.    Appeal  from   Hardin   Circuit  Court.    Opinion   of 

the  court  by  Presiding  Judge  Brent.  afSrmlng. 

1.  Ejection  of  passenger  from  railroad  train— Excessive  verdict— In  this 
action  against  a  railroad  company  to  recover  damages  for  plaintiff's  'wrong- 
ful ejection  from  one  of  defendant's  passenger  trains,  a  verdict  for  $800  in 
favor  of  plaintiff  was  not  excessive,  the  conduct  of  the  conductor  being 
utterly  without  excuse  and  Intolerably  insulting,  if  the  plaintiff's  testimony 
was  true. 

d.  Same— Res  gestee— As  the  plaintiff  and  his  father  were  traveling  to- 
gether and  the  plaintiff  had  tickets  for  both,  and  the  conductor,  after  eject- 
ing the  father  turned  to  plaintiff  and  told  him  to  get  off,  the  testimony  of 
plaintiff  and  his  father  as  to  what  took  place  in  regard  to  the  tickets  be- 
tween the  conductor  and  the  father  in  plaintiff's  presence  was  so  connected 
with  the  putting  off  of  plaintiff  as  to  make  it  competent  as  a  part  of  the 
res  gestaB. 

8.  Contradiction  of  witness— The  father  having  denied  upon  cross-exami- 
nation that  he  had  made  certain  statements  as  to  the  reasons  assigned  by 
plaintiff  for  getting  off  the  train,  the  court  properly  refused  to  allow  de- 
fendant to  prove  that  he  had  made  such  statements.  This  was  a  distinct 
collateral  fact  brought  out  on  cross-examination,  and  the  witness  could  not 
be  contradicted  in  regard  to  it  for  the  purpose  of  discrediting  him. 

W.  H.  Marriott  for  appellant;  Hobson  &  O'Meara  for  appellee. 

SANFORD   V.  CITY  NATIONAL  BANK  OF   CAIRO. 

Filed  January  31,  1894.    Appeal  from  Carlisle  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

1.  Alteration  of  note— The  obligatory  force  of  a  note  executed  for  the 
purchase  price  of  land  was  not  affected  by  the  insertion  by  the  payee  of  the 
words  "deed  to  be  made  when  notes  are  paid,"  the  alteration  being  alto- 
gether Immaterial. 

9.  Interest— Where  a  note  executed  in  consideration  of  land  is  made  by  Its 
terms  to  bear  Interest  at  the  rate  of  "8  percent,  from  date,"  the  payee 
can  recover  that  rate  only  to  maturity,  being  entitled  to  only  6  per  cent, 
after  that  time. 

Nichols  &  Werden  for  appellant;  J.  D.  White  &  Son  for  appellee. 

TAYLOR  &  WILLIAMS  v.  COLSON,  &c. 

Filed  January  81,  1894.    Appeal  from  Bell  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 
Judgment  supported   by   pleadings— As  this    is  an   ordinary  action   in 

which  the  law  and  facts  were  submitted  to  the  court  and  there  is  no  bill  of 

evidence,  the  judgment  being  supported  by  the  pleadings  must  be  affirmed. 
A.  K.  Cook  and   Chas.  H.  Price  for'  appellants;  J.    G.   Fltzpatrlck  and 

Isaac  T.  Woodson  for  appellees. 

ROUSE  V.  FORTUNE. 

Filed  January  81,  1894.    Appeal  from  Grant  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Payment— In  this  action  upon  a  promissory  note,  in  which  defendant 
pleaded  payment,  the  verdict  of  the  jury  in  favor  of  plaintiff  upon  this 
issue  is  sustained  by  the  evidence. 

H.  Clay  White  for  appellant. 
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DURHAM   V.  LEFBVBRS. 

Filed  JaDoary  81,  1894.    Appeal  from  Bell  Court  of  CommoD  Pleas.    Opin- 
ion of  the  oourt  by  Presiding  Judffe  Brent,  reversing. 
Plead Ing-'Prayer  for  relief— Nonresident  defendants  havina  returned  to 
the  State  and  been  duly  served  with  process  pending  the  aotion,  a  personal 
judgment  against  them  was  not  void,  the  court  baving  jurisdiction  both  of 
the  subject-matter  and  of  the  persons.    But  as  no  such  relief  was  speclfl- 
oally  prayed  for,  and  was  manifestly  not  contemplated  by  the  general  prayer 
for  relief,  the  judgment  was  erroneous  and  is  revisable  here  without  a 
previous  motion  to  correct  below. 
J.  L.  Reeder  and  A.  K.  Cook  for  appellant;  W.  J.  Weller  for  appellee. 
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MULLIKIN,    EX'TX,  Ac.  v.  MULLIKIN. 

(Filed  September  26,  1893— Not  to  be  reported.) 

1.  Judfqnent  DotwitbstaDdisg  verdict— Section  886  of  the  Civil  Code,  pro- 
viding thac  '*  judgment  shall  be  given  for  the  party  whom  the  pleadings  en- 
titlH  thereto,  though  there  may  have  been  a  verdict  against  him,"  applies 
only  where  a  material  allegation  concerning  the  cause  of  controversy  has 
been  sufficiently  and  properly  made  and  stands  either  confessed  or  not 
BUtTiciently  denied. 

2.  Pleadings—Consideration  for  promissory  note— There  is  a  prima  facie 
presumption  that  every  promissory  note,  if  genuine,  is  based  on  a  valuable 
consideration.  Therefore,  a  petition  on  such  note  need  not  allege  the  con- 
sideration, and  a  reply  is  not  requiit^d  to  a  plea  of  no  consideration  Insuffi- 
ciently pleaded  In  an  answer. 

8.  Same— Failure  to  paragraph  pleading— A  failure  to  set  out  distinct 
causes  of  action  or  of  defense  in  separate  numbered  paragraphs  is  not  ground 
for  a  demurrer,  but  only  for  a  motion  to  paragraph;  and  objection  to  a 
pleading  by  reason  of  a  failure  to  paragraph  13  waived  by  filing  an  answer 
or  reply  thereto. 

4.  Same— Case— The  answer  to  an  action  on  a  promissory  note,  alleged  to 
have  been  executed. by  defendant's  testator,  denied  "that  the  testator  signed, 
execuced  or  delivered  •  •  «  the  note  described  in  plaintiff's  petition,  or 
that  said  note  has  or  had  any  consideration  whatever  to  support  it,  or  that 
plaintiff  is  the  owner  of  said  note,  or  that  it  is  long  or  at  all  past  due  or 
owing  to  the  plaintiff.  Plaintiff  moved  to  strike  out  the  words  in  italics, 
and  the  motion  being  overruled,  a  reply  was  filed,  but  subsequently  with- 
drawn. Verdict  having  been  rendered  for  plaintiff,  defendant  moved  for  a 
judgment,  notwithstanding  the  verdict.  Held— The  answer  presented  only 
a  plea  of  non  est  factum,  the  allegatioi)  concerning  a  want  of  consideration 
beiqg  merely  an  argument  in  favor  of  the  plea  of  non  est  factum,  and  the 
failure  to  reply  to  the  allegation  of  no  consideration  was  not,  under  the  cir- 
cum stances,  a  confession  that  the  note  was  without  consideration,  and  de- 
fendant was  not  entitled  to  a  judgment  notwithstanding  the  verdict. 

6.  Evidence- Transaction  with  deceased  person— Statement  of  plaintiff 
that  the  consideration  (or  the  note  was  stock  he  sold  decedent  was  incom- 
petent, because  It  concerned  a  transaction  with  payor,  who  was  then  dead. 

6.  ^:ame— Prejudicial  errors— But  the  admission  of  such  evidence  was  not 
prejudicial  to  defendant,  since  the  other  evidence  on  the  trial  showed  satis- 
factorily the  execution  and  delivery  of  the  note  by  the  payor. 

vol.  15—39 
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Hargis  &  Turner  for  ftppellants. 
T.  L.  Burnett  and  Lane  &  Burnett  for  appellee. 
Appeal  from  Jefferson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewi.s. 

T.  B.  Mullikin  brought  this  action  against  Lillie  T.  Mullikin,  ex- 
ecutrix of  the  will  and  widow  of  A.  D.  Mullikin,  for  judgment  on 
a  promissory  note  purporting  to  have  been  executed  to  plaintiff 
by  the  testator  July  17,  1H90,  and  payable  sixty  days  thereafter. 
To  the  petition  the  following  answer  was  filed:  "The  defendant 
*  *  ♦  denies  that  her  testator,  A.  D.  Mullikin,  signed,  exe- 
cuted or  delivered  to  plaintiff,  or  any  one  for  him,  the  note  de- 
scrihpd  in  plaintiff's  petition,  or  that  said  note  has  or  had  any 
consideration  whatever  to  support  it,  or  that  the  plaintiff  is  the 
owner  of  said  note,  or  ti  at  it  is  long  or  at  ail  past  due  or  owing 
to  the  plaintiff.'' 

Plaintiff  moved  the  court  to  strike  from  theiinswer  the  words 
we  have  italicized;  but  that  motion  being  overruled,  a  reply  was 
filed,  but  subsequently  withdrawn.  And  then  defendant  made  a 
motion  that  so  much  of  her  answer  be  taken  for  confessed  as 
denied  the  note  has  or  had  any  consideration  to  support  it,  which 
was  likewise  overruled.  Upon  trial  of  the  action  verdict  was 
rendered  for  plaintiff,  followed  by  judgment  in  pursuance  of  it, 
although  defendant  interposed  a  motion  for  judgment  in  her 
favor  notwithstanding  the  verdict. 

Section  386,  Civil  Code,  provides  that  ^'judgment  shall  he  given 
for  the  party  whom  the  pleadings  entitle  thereto,  though  thnre 
may  have  been  a  verdict  against  him."  But  that  state  of  a  case 
arises  only  where  a  material  allegation  concerning:  the  cause  of 
controversy  has  been  sufficiently  and  properly  made  and  srands 
either  confessed  or  not  sufficiently  denied. 

That  part  of  the  answer  in  this  case  evidently  intended  for  a 
general  plea  of  non  est  factum,  and  which  we  will  treat  as  suffi- 
ciently stated,  made  the  only  issu<'  that  was  actually  tried  by  the 
jury,  or  in  respect  to  which  the  court  gave  instructions.  Of  the 
two  last  clauses  of  the  answer  it  is  not  necessary  to  say  more 
than  that  the  statement  in  one  is  a  mere  legal  conclusion,  and  in 
tlu'  other  surplusage.  If,  then,  defendant  was  entitled  to  jud^- 
iiKMit  at  all,  in  virtue  of  section  H86,  it  was  because  the  plea  of 
no  consideration  was  properly  and  sufficiently  stated,  and,  not 
being  controverted  by  reply,  stood  confessed.  But  as  a  promis- 
sory note,  if  genuine.  Is  prima  facie  evidence  of  consideration 
to  sux)port  it,  the  plaintiff  need  not  allege  the  fact  in  his  peti- 
tion nor  replj'  to  a  plea  of  no  consideration  insufficiently  stated 
in  the  answer. 

Section  113  provides:  "A  pleading  may  contain  statements  of 
as  many  causes  of  action,  legal  or  equitable,  and  of  as  many 
matters  of  estoppel  and  of  avoidance,  legal  or  equitable,  total 
or  partial;  and  may  make  as  many  traverses  and  may  present 
as  many  demurrers  as  there  may  be  grounds  for  in  behalf  of  the 
pleader."  But  it  is  further  piovided  in  the  same  section  that, 
if  tliere  be  more  than  one  cause  of  action  or  of  defense,  "each 
must  be  di^^tinctly  stated  in  a  separate-numbered  paragraph;  and 
either  \vhicli  is  intended  to  respond  to  part  only  of  an  adverse 
pleading  must  show  to  what  part  it  is  responsive."  And,  as  evi- 
dence of  the  importance  of  these  provisions,  the  court  is  in  terms 
required,  upon  or  without  motion,  to  enforce  them,  and  for  that 
purpose  to  dismiss  an  action  without  prejudice,  or  to  strike  a 
pleading  or  any  part  thereof  from  the  case,  or  to  allow  a  new 
jjleading. 


»       MULLIKIN,  Ex'TX,  &0.  V.  MULLIKIN.  611 

This  court,  it  is  true,  has  held  that  the  fact  of  distinct  deferiFes 
not  being  set  out  in  separate  paragraphs  is  not  ground  for  de- 
iiiujrrer,  but  of  a  motion  to  paragraph  (Williams  v.  Langfprd,  13 
B.  M.,  560);  and  also  that  an  objection  to  a  pleading/because 
not  properly  paragraphed,  is  waived  by  answering  or  replying 
^Noel  V.  Hudson,  18  B.  M.,  206).  But,  inasmuch  as  the  issue  of 
non  est  factum  had  been  already  made,  the  plaintiff  was  not  re- 
quired to  make  amotion  to  have  the  answer  paragraphed,  nor  to 
reply  to  another  and  distinct  defense  improperly  set  out  in  the 
same  paragraph.  He  can  not,  therefore,  be  regarded  as  having, 
by  failing  to  reply,  waived  objection  that  such  defense  was  not 
set  out  in  another  paragraph.  So  that,  it  seems  to  us,  the  plead- 
ings did  not,  in  meaning  of  fjection  3W,  entitle  defendant  to  a 
judgment  in  spite  of  the  verdict  of  the  jury;  nor,  having  disre- 
garded a  plain  and  peremptory  provision,  of  section  113,  was  she 
in  an  attitude  to  move  for  judgment.  For  the  court  could  not, 
under  the  circumstances,  properly  treat  the  statement  the  note 
was  not  supported  by  a  consideration  as  more  than  a  mere  argu- 
ment in  support  of  the  plea  of  non  est  factum,  which  had,  with- 
out reply,  made  an  issue  to  be,  and  that  was,  tried  and  deter- 
mined. 

On  the  trial  plaintiff  was  asked  by  his  counsel  to  state,  as  a 
witness,  what  the  note  sued  on  was  given  for,  and  was  yjermitted 
by  the  court,  over  defendant's  objection,  to  answer  that  it  was 
for  natural  gas  stock  he  sohl  to  the  payor,  A.  D.  Miillikin. 

Although  the  question  whetlier  there  was  a  consideration  for 
the  note  was  not  put  in  issue  by  the  pleadings,  nor  was  required 
to  be  done  in  order  to  complete  determination  of  rights  of  the 
parties,  still  proof  of  the  fact  a  consideration  existed  tended  to 
show  it  was  executed,  and  was,  therefore,  competent.  But  it  was 
not  proper  for  the  plaintiff  to  stale,  as  a  witness,  that  the  con- 
sideration was  natural  gas  be  sold  to  A.  D.  Mullikin,  because  he 
thereby,  in  plain  violation  of  section  606,  testified  for  himself 
concerning  a  transaction  with  and  act  done  by  the  payor,  who 
was  then  dead. 

It,  however,  was,  in  our  opinion,  shown  on  the  trial  by  other 
evidence  so  satisfactorily  the  note  was  executed  and  delivered 
by  A.  D.  Mullikin  the  jury  were  bound  to  find  for  the  plaintiff, 
and,  consequently,  defendant  was  not  prejudiced  by  the  incom- 
petent testimony  referred  to. 

No  witness  was  able  to  state,  with  certainty,  he  saw  A.  D. 
Mullikin  execute  the  note,  but  one  of  them  testified  he  saw  him 
sign  a  paper  which  looked  like,  and  he  believed  to  be,  the  note  in 
question.  Ten  or  twelve  witnesses,  all  of  whom  had  experience 
in  judging  of  handwriting,  were  introduced  by  the  plaintiff,  who 
testified  they  were  acquainted  with  the  handwriting  and  signa- 
ture of  A.  D.  Mullikin,  and  that  his  signature  to  the  note  was, 
in  their  opinion,  genuine.  vSome  of  them  were  cashiers  of  banks 
where  he  transacted  a  good  deal  of  business;  one  of  them  tax 
assessor,  who  had  seen  him  write  his  name  often;  one  his  own 
clerk  and  bookkeeper,  and  another  auditor  of  the  city  of  Louis- 
ville, who  stated  he  had  seen  him  write  his  name  a  thousand 
times.  The  business  of  A.  D.  Mullikin  seems  to  have  been  buy- 
ing claims  against  the  city,  by  which  he  had  accumulated  a 
large  amount  of  money,  and  that  business  brought  him  in  fre- 
quent contact  with  officers  of  the  city  and  of  various  banks,  so 
that  his  handwriting  and  signature  was  unusually  well  known. 
Yet  the  defendant  did  not  introduce  a  single  witness  who  was 
ac-tiuainted  with  his  handwriting;  those  who  did  testify  in  her 
behalf  arriving  at  the  conclusion  the  signature  to  the  note  was 
not  genuine  from  a  mere  comparison  of  it  with  other  genuine 
signatures  shown    to  and  seen    by  them  for    the    first   time.     }5e- 
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Bides,  these  witnesses,  four  in  number,  do  not  satisfactorily 
show  they  were  experts.  There  was  also  evidence,  independent 
of  the  plaintiff's  testimony,  showing  plaintiff  and  A.  D.  Mulli- 
kin,  who  were  cousins,  had  dealings  about  natural  g^as  stock. 
There  was  no  circumstance  shown  by  defendant  that,  in  our 
opinion,  when  properly  considered,  tended  to  show  the  signa- 
ture was  a  forgery;  certainly  none  sufficient  to  break  the  force 
of  the  testimony  of  so  many  witnesses,  who,  having  the  means 
and  ability  to  judge,  gave  their  unhesitating  opinion  the  signa- 
ture was  genuine.  It  seems  to  us  the  verdict  was  fully  autbor- 
izpd  by  the  testimony— in  fact,  inevitable. 
Judgment  affirmed. 

Judge  Pryor  deilivered  the  following   response  to  a  petition  for 
rehearing: 

In  Evans  v.*  Stone,  80  Ky.,  78,  an  answer  to  the  effect  **  defend- 
ant denies  that  said  note  has  or  had  any  consideration  to  sup- 
port it"  was  held  good,  and  a  similar  answer  would  have  been 
held  good  in  this  case  if  framed  so  as  not  to  mislead  the  court  a» 
well  as  the  plaintiff.  As  it  appears  in  direct  connection  with 
the  plea  of  rion  est  factum,  it  is  merely  argumentative  or  a  con- 
clusion by  the  pleader  that  no  consideration  exists  because  the 
note  was  not  signed  by  tlie  appellant's  intestate.  The  paragraph 
or  answer  is  inconsistent  with  itself  and  while  inconsistent 
pleas  may  be  filed,  it  must  be  done  so  as  to  enable  the  adversary 
to  know  What  defenses  are  being  relied  on.  As  said  in  the  orig- 
inal opinion,  it  was  the  duty  of  the  court  to  require  the  defend- 
ant to  paragraph  the  answer  so  ai^  to  enable  the  plaintiff  to  know 
what  defenses  were  being  relied  on.  This  the  court  declined  to 
do  because  the  answer  was  regarded  as  presenting  the  one  de- 
fense— non  est  factum. 

The  plaintiff,  however,  moved  the  court  to  strike  from  the 
answer  the  words  "or  that  said  note  had  no  consideration,"  and 
the  defendants  objected.  His  motion  was  overruled  and  an  ex- 
ception taken.  The  plaintiff  then  moved  the  court  and  offered 
to  file  a  reply,  to  which  the  defendant  object**d,  and  thereupon 
the  plaintiff  withdrew  his  motion  and  reply.  Whether  the  motion 
withdrawn  was  that  to  file  the  reply,  or  the  motion  to  strike  out, 
is  uncertain;  but,  as  the  record  stafids,  it  appears  that  it  was  the 
motion  to  file  the  reply.  But,  in  either  event,  the  defendant 
objected  tu  striking  out  the  paragraph,  also  objected  to  filing  a 
reply  to  it,  and  his  objections  were  sustained,  and,  by  so  doinj;,, 
made  the  only  issue,  that  of  non  est  factum,  and  the  court  should 
not  have  granted  a  judgment  non  obstante  veredictu.  when  it  was 
plain  the  parties  were  trying  the  case  upon  the  single  issue. 

It  has  been  suggested  that  other  testimony  has  come  to  light 
in  this  case  that  does  not  appear  in  this  record.  If  so,  there  is  a 
remedy,  and  parties  should  remember  that  such  suggestions 
manifest  the  necessity  of  courts  of  justice  adhering  to  the  record. 
A  fair  and  an  impartial  tribunal  administers  justice  alike  to 
all. 
Petition  overruled. 


HACKETT    V.    LOUISVILLE,    ST.    LOUIS    &    TEXAS  PA- 
CIFIC RY.  CO. 

(File  I  January  ^0,  1894.) 

1.  Action— Death  by  willful  nef^leot— A  father,  euiuff  as  admlDistrator 
and  only  heir  of  his  child,  can  not  recover  damages  for  the  death  of  t.be  child 
through  the  willful  nef^leot  of  a  railroad  company  under  section  8  of  chapter 
67  of  the  General  Statutes. 
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Und^r  said  statute  the  action  oaD  be  brought  only  by  the  ohlldren  or 
'^vldow  of  the  deceased  or  by  his  administrator  suing  for  their  benefit;  and 
4f  tlipre  be  neither  widow  nor  child  no  action  can  be  maintained. 

8.  Same— Pleading —Where  the  petition  alleged  that  the  death  of  decedent 

was  caused  by  the  "gross  and  willful  neglect*'  of  defendant,  that  degree  of 

neglect  is  alleged  that  brings  the  action  within  the  third  section  of  chapter 

-4S7  of  the  General  Statutes,  although  "gross  negleo«*'  signifies  a  less  degree 

of  neglect  than  "willful  neglect." 

8.  Same— Death  by  wrongful  act— Where  the  wrongful  acts  of  one  person 
cause  the  death  of  another  the  right  of  recovery  for  the  wrong  done  can  not 
be  severed  by  the  rt^presentatives  of  the  deceased  so  as  to  maintain  one 
action  for  the  suffering  endured  by  deceased  after  the  wrong  and  before  his 
-death,  and  another  action  for  the  death  itself.  Those  entitled  to  maintain 
the  action  must  elect  to  seek  damages  either  for  the  death  or  suffering  prior 
to  thH  death. 

4.  Same—Pleadings— Where  the  original  petition  alleged  that  decedent's 
-death  was  caused  by  defendant's  "gross  and  willful  neglect,"  the  plaintiff, 
will  not  be  permitted  to  file  an  amendment  alleging  that  the  defendant,  by 
'Its  "gross  negligence,"  caused  the  wrong  complained •  of,  and  that  deceased 
suffered  thereby  for  flft>een  days  prior  to  his  death,  the  amendment  not  con< 
taining  any  withdrawal  of  the  original  allegation  concerning  willful  neglect 
'Or  the  prayer  for  damages  for  deceased's  death  cherein  set  out. 

Owen  &  Sou  and  Sweeney  &  Son  for  appellant. 

HeiD)  A  Bruce  for  appellee. 

Appeal  frpm  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  brought  this  action  under  section  3,  chapter  57, 
General  Statutes,  to  recover  damages  for  the  death  of  his  seven- 
year-old  child,  caused  by  the  willful  negligence  of  the  appellee, 
consisting  in  piling  some  railroad  ties  on  the  commons  in  the 
city  of  Owensboro  so  carelessly  and  negligently  that  the  ties, 
while  the  child  was  playing  on  the  pile,  rolled  down  on  the 
ohikl>  injuring  it,  and  froiii  which  it  died  sixteen  days  thereafter. 

It  is  alleged  by  the  appellant  that  he  is. the  fatner  of  the  child 

and   its  only  heir.     Now  there   is  no  principle  better  settled  by 

this  court   than  that  no  action  can  be  maintained  under  section 

3,  chapter  67  of   the    General   Statutes    to   recover  damages  for 

<3ausing  death  to  a  person  by  willful  neglect,  except  by  the  chil- 
dren or  widow  of  the  deceased,  or  by  the  administrator  of  the 
deceased  for  their  benefit;  and  if  there  be  neither  children  nor 
widow,  no  recovery  can  be  had  for  such  killing.  (Henderson  v. 
Ky.  Central  R.  R.  Co.,  86  Ky.,  889;  Jordan's  Adm'r  v.  Cincin- 
nati R,  R.  Co.,  89  Ky.,  40;  Newport  NeWs,  &c.  v.  Dentzel,  91 
Ky.,  56.) 

It  appears  thatthe  appellant,  as  father,  is  the  onl^^  heir  of  the 
child,  and  he  sues  as  administrator  of  the  child,  which  is  in 
effect  suing  as  administrator  for  himself  as  heir;  but  according 
to  the  rule  established  by  the  cases  supra  the  appellant  is  not 
^  one  of  the  heirs  that  is  entitled  to  recover  under  the  statute,  the 
•ohlldren  and  widow  of  the  deceased  being  the  only  persons  that 
are  entitled  to  recover,  and  as  the  administrator  can  only  main- 
tain an  action  in  their  behalf,  it  follows  the  petition  sets  up  no 
eause  of  action. 

The  expression  in  the  petition  is  "gross  and  willful  neglect.'' 
The  expression  ** gross''  signifies* a  less  degree  of  neglect  than 
■the  expression  ** willful"  neglect.  But,  coupled  as  the  expres- 
sions are,  they  signify  that  degree  of  neglect  that  brings  the  case 
Within'^  the  third  section  of  the  statute,  supra.    The  expression 
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\ 
''p:rd8s, "  coupled,  as   said,  with  the  expreflsion  "willful/'  so  far 
as  determining   the  character  of  the  action  is  concerned,  is  ini-> 
naaterial  and  unnecessary  and  does  not  tend  to  change  the  degree 
of  neglect  required  to  bring  the  case  within  section  3,  chapter  67. 

(Bransom  v.  Labrot,^81  Ky.,  841.) 

"Sow  the  amended  petition,  filed  on  the  25th  day  of  September^ 
1889,  alleges  that  the  appellee,  by- its  gross  negligence,  caused 
the  injury  complained  of,  and  that  the  child  suffered  tnerefroiQ 
for  fifteen  days.  The  appellant  then  prays  as  in  his  petition. 
The  amendment  does  not  retract  the  petition  as  to  the  allega- 
tions of  willful  neglect,  but  at  most  it  only  adds  another  count 
for  gross  neglect  so  as  to  have  two  counts— one  for  the  suffering, 
caused  by  gross  neglect,  the  other  for  the  killing,  caused  by 
willful  neglect.  Now  this  court  has  decided  and  settled  the- 
question  that  where  certain  acts  cause  death  they  can  not  be- 
divided  so  as  to  make  two  actions — one  to  recover  for  the  suffer- 
ing caused  and  the  other  to  recover  for  death.  The  party  must 
elect.     (Conner's  Adm'r  v.  Paul,  12  Bush,  147.) 

Here,  as  said,  the  amendipent  and  the  petitiqn  make  twa 
counts  which  are,  in  effect,  two  causes  of  action,  when  the  facts 
causing  the  death  constitute  but  one  cause  of  action,  and,  as 
they  can  not  be  divided  so  as  to  make  two  actions,  neither  can 
two  counts,  which  are  in  effect  two  causes  of  action,  be  main- 
tained on  them. 

The  judgment  is  affirmed. 


GOFF,  Ac.  V.  WILBURN. 
(Filed  January  28,  1894— Not  to  be  reported.) 

.  1.  PleadingR— Where  a  demurrer  to  an  answer  la  carried  baok  to  the  petl- 
tioD  and  sustalDed  as  to  it,  and  the  plain  tiff  refuses  to  amend,  tbe  ques-- 
tiou  as  to  the  suffloieDoy.of  tbe  petition  oan  be  oonsldered  on  appeal,  al- 
though DO  reply  to  the  answer  was  filed.  A  reply  is  not  neoessary  in  suoh 
oase. 

2.  AotioDB— Quia  timet— Trespass— PlalDtiffs  filed  ao  aotion  in  Powell 
county  to  quiet  tbeir^title  to  land  in  Powell  and  Wolfe  counties.  Pendiiic- 
this  action  tbe  defendants,  it  is  allefred,  entered  upon  the  land  in  Wolfe 
county  and  began  cutting  appellant's  timber.  Plaintiffs  brought  an  aotion 
In  Wolfe  county  to  recover  damages  for  such  trespass  and  to  enjoin  the- 
furrher  cutting  of  the  timber.  Held— The  pendency  of  tbe  action  quia  timet 
in  Powell  county  did  not  prevent  tbe  maintenance  of  the  action  for  trespafis 
in  Wolfe  county.  The  latter  court  had  *  jurisdiction  to  bear  the  last-named 
suit. 

Beckner  &  Jouett  for  appellants. 

J.  B.  White  and  Wood  &  Day  for  appellee. 

Appeal  from  Wolfe  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  the  demurrer  of  the  plaintiff  to  the  answer  of  the-* 
defendant  related  back  to  the  petition,  and  that  pleading,  tbe 
court  held,  was  bad.  The  plaintiff  (now  appellant)  stood  by  his 
demurrer,  and  did  not  file  a  reply  to  the  answer,  nor  was  it 
proper  to  do  so.  The  court  had  said  he  was  without  a  cause  of 
action,  and  this  ended  tlie  controversy,  the  plaintiff  failing  to 
amend.  It  seems  to  us,  however,  tlie  i^etition  presents  a  cause 
of  action. 

The   appellants    (plaintiffs    below)    owned    certain    lands,  em- 
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braced   in   one    tract,  lyinp;   in  Wolfe   and    Powell   counties,  and 

had  filed   a  petition   in   equity  in  Powell   county  to   quiet   their 

title.     After   this  was  done   the   appellees,  as  is  alleged,  entered 

upon  that  part  of   the  tract  of  land   lying   in  Wolfe  county  and 

began  to  cut  appellants^  timber.     The  present  action  of  trespass 

was  brought  in  Wolfe  county,  where  the  alleged  wrongful  entry 

was  made,  seeking  a  recovery  for  the  wrong  and  the  value  of 
the  timber  taken.  They  obtained  an  injunction  to  prevent 
further  destruction  of  the  timber,  etc. 

The  action  is  an  ordinary  action  in  trespass,  alleging  owner- 
ship and  possession  in  the  plaintiffs,  and  the  unlawul  entry  by 
the  defendants.  We  perceive  no  objection  to  the  pleading  or  any 
ground  fur  sustaining  a  demurrer. 

It  is  averred  that  a  bill  quia  timet  was  pending  in  Powell  to 
settle  the  question  of  title,  and  while  this  may  be  so  the  Wolfe 
court  had  the  jurisdiction  to  prevent  the  wrongful  entry  and 
to  award  damages  for  the  trespass,  if  any  committed.  Whether 
or  not  the  court  in  Wolfe  would  withhold  any  further  proceedings 
upon  a  proper  state  of  pleadings  until  the  question  of  title  was 
settled  m  Powell  is  not  before  us. 

The  judgment  is  reversed  and  remanded,  with  directions  to 
overrule  the  demurrer  and  for  proceedings  consistent  with  this 
opinion. 


GITY  OF  LOUISVILLE  v.  JOHNSON. 
(Filed  January  27,  1894.) 

1.  Taxes— 'Evidence— The  section  of  a  city  charter  providing  that  a  tax  bill 
authenticated  by  the  signature  of  the  assessor  shall  be  prima  facie  evidence 
that 'all  steps  havn  been  taken  to  make  it  a  binding  tax  bill,  etc.,  against 
tbB  pfFSon  aftsessed,  is  valid. 

2.  Same — Limitation— Where  a  city  charter  provides  that  city  taxes  shall, 
if  not  sooner  paid,  become  a  debt  agtiinsC  the  taxpayer  on  the  1st  day  of  May 
of  the  year  for  which  the  tax  is  aRsessed,  and  that  on  and  after  Angnst  20  of 
that  year  summary  process  by  distraint  or  garnishment  may  be  taken  or 
issued  afiiainst  the  delinquent,  and  that  on  the  1st  of  May  of  the  second  year 
a  list  of  tax  hills,  wholly  or  partially  unpaid,  on  lands  or  improvements, 
abali  be  furnished  the  city  attornny,  who  shall,  without  delay,  bring  suits 
to  recover  same,  etc.,  the  statute  of  limitation  begins  to  run  as  to  such  taxes 
on  the  20th  of  August  of  each  year,  at  which  time  a  right  to  enforce  pay- 
ment first  accrues. 

Laf.  Joseph  for  appellant. 

Lane  &  Burnett  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  assessment  of  the  appellee's  property  was  made  as  pro- 
vided by  the  charter  of  the  city  as  of  the  1st  of  September,  18H4, 
for  the  taxes  for  the  year  1885.  The  levy  ordinance  was  passed 
also.  '"'^  * "'  ^*        '      '^~~    *"  ''^  ^'~  "'  '^  *  ~~ 

for 
al 

Februar^  ... 

become   a   debt.     If   tiie  taxes    due   are    not  paid    by  the  20tli  of 
August  of  the  year  they  are  due  summary  process  will  be  issued 
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or  taken  against  the  delinquent  by  distraint  or  garnishment,  to 

be  levied  on  the  goods  and  chattels  of  the  delinquent  taxpayer. 

Section  7  of  the  charter  relating  to  this  subject  provides  '*that 

on  the  Ist  of  May  of  the  second  year,  after  the  settlement  of  city 
taxes*  the  receiver  shall  make  out  a  list  of  the  bills  still  wboJly 
or  partially  unpaid  on  lands  or  improvements,  and  furnish  the 
list  to  the  city  attorney,  whose  duty  it  shall  bo  to  bring,  without 
delay,  suits  for  the  recovery  thereof  in  the  Louisville  Chancery 
Court,'*  etc.     The  act  furtlier  authorizes  a  personal  judgment. 

It  seems  that  the  city,  through  its  receiver,  fiiiled  to  collect 
the  taxes  due  by  the  appellee  in  the  ordinary  mode,  and  having 
reporteil  the  appellee  as  delinquent,  the  attorney  for  the  city 
filed  this  petition  on  the  16th  of  March,  1891,  to  subject  the  real 
estate  of  the  defendant,  and  for  personal  judgment. 

The  statute  of  five  years  was  interposed  as  a  liar  to  the  recov- 
ery.  The  taxes  were  due  on  the  1st  of  May,  1885,  and  could  have 
been  collected  under  a  warrant  by  Ihe  receiver  under  which  the 
goods  and  chattels  of  the  taxpayer,  if  he  had  any,  were  liable  to 
seizure  and  sale. 

The  section  of  the  act  making  the  tax  a  debt  provides  that  it 
may  be  enforced  by  all  the  remedies  known  to  the  law,  as  in 
cases  of  contract,  in  any  court  of  the  Commonwealth  otherwise 
competent  for  that  purpose,  ** aside  from  the  other  remedies 
hereinafter  given." 

Tlie  proceeding  by  action  in  equity  is  given  in  addition  to  the 
ministerial  remedies  provided  by  law,'  and  where  one  fails  the 
other  remedy  may  be  looked  to. 

It  is  argued  by  counsel  for  the  appellee  tfjat  at  any  time  after 
the  tax  becomes  due  the  action  in  equity  to  enforce  the  lien  may 
be  resorted  to.  In  this  we  do  not  concur.  It  could  not  have 
been  intended  by  the  framers  of  this  statute  that  the  doors  of 
the  courts»shoula  be  thrown  open  and  courts  of  equity  made  tax 
collectors  in  lieu  of  the  reorular  ministerial  or  executive  officers, 
and  it  is  only  where  the  remedies  given  the  oollector  fail  thfit  a 
court  of  equity  can  be  resorted  to,  and  the  statute  should  be  fol- 
lowed in  this  regard.  Nor  can  the  failure  of  the  ministerial 
officer  to  enforce  the  remedies  given  him  effect  the  right  of  the 
city  to  sue,  for  after  the  expiration  of  the  time  given  him  to 
coerce  payment  a  failure  on  his  part  to  collect  will  authorize  the 
maintenance  of  the  action  in  equity. 

Counsel  for  the  city  has  attempted  to  classify  the  property  of 
the  taxpayer  in  order  to  maintain  his  position,  the  result  of 
which  is  to  give  the  owner  of  real  estate  a  longer  time  in  which 
to  pay  his  taxes  than  the  owner  of  personalestate.  The  taxes 
on  real  and  personal  estate  are  due  at  the  same  time,  and  if  lim- 
itation applies  to  the  jjersonalty  it  also  applies  to  the. realty. 
The  fact  that  an  additional  remedy  is  given  the  city  in  the  event 
the  taxpayer  fails  to  pay  the  taxes  on  his  realty  does  not  pro- 
long the  statute.  Near  six  years  had  elapsed  after  the  tax  of 
188.')  was  due,  and  the  city  had  four  years  in  which  to  adopt  this 
additional  remedy.  This  i&  ample  time  in  which  to  begin  an 
action,  and  the  tardiness  of  tax  officials  in  the  performance  of 
their  duties  often  involve  innocent  purchasers  in  litigation,  and 
while  it  can  not  affect  the  present  appellee,  it  is  a  precedent  that 
ought  not  to  be  established— that  of  making  the  time  for  the 
collection  of  tax  on  real  estate  greater  than  for  its  collection  on 
personalty.  The  right  of  action  exists  when  the  summary  process 
is  allowed  to  go,  and  to  have  a  limitation  as  to  the  collection  of 
tax  on  one  species  of  property  different  from  that  on  another  and 
distinct  species  was  never  contemplated  by  the  statute. 
While  the  construction  of  these  tax  provisions  is  not  free  from 
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difflcalty,  the  law  is  made  to  hannonize  by  making  the  statute 

run  from   the  time   the  tax  can  be  coerced,  and  this  rule  should 

be  applied  to  both  real  and  personal  estate. 

The  action  in  equity  is  at  best  an  exceptional  remedy,  and  was 

-enacted  to  enable  the   city  to   reach  the  taxpayer  in  a  particular 

way  when  the  original  mode  of  collecting  by  summary  proceed- 
ings failed.  It  is  analogous  to  a  proceeding  where  an  execution 
from  an  inferior  court  can  not  reach  the  real  estate  of  the  debtor, 
it  may  issue,  upon  proper  steps  being  taken,  from  a  clerk's  office 
of  a  court  having  jurisdiction,  and  may  be  then  levied  on  the 
realty;  or  to  an  action  in  equity  to  enforce  a  judgment  upon  a 
return  of  no  property.  The  legal  remedy  having  been  exhausted, 
the  aid  of  a  court  of  equity  is  given.  In  neith&r  of  the  cases 
<3lted  will  it  be  insisted  that  the  latter  remedy,  in  aid  of  the  first, 
prevents  the  running  of  the  statute. 

This  charter  authorizes  the  receiver,  where  there  is  no  per- 
sonalty, to  garnishee  the  tenant,  if  he  is  owing  rents  for  the 
realty;  and,  where  the  receiver  fails  to  collect,  a  court  of  equity 
is  invoked  to  aid  in  coercing  the  money  from  the  taxpaj'er.  Such 
proceedings  are  only  in  aid  of  the  original  and  familiar  remedies 
for  the  collection  of  taxes,  and  the  statute  begins  to  run  when 
the  receiver  is  authorized  to  enforce  the  demand. 

Counsel  for  the  city  has  confounded  the  cause  of  action,  or 
rather  the  duty  to  be  performed,  with  the  remedies  to  enforce  it 
in  his  endeavor  to  avoid  the  operation  of  the  statute.  /A  cause 
of  action,  says  Mr.  Pomero.v,  accrues  where  there  is  a  right  in 
the  plaintiff  and  a  duty  on  the  defendant  responsive  to  the  right, 
or  a  failure  by  the  defendant  to  perform  that  duty  without  any 
regard  as  to  whether  the  subject-matter  relates  to  person,  char- 
acter, property  or  contract.  (Section  619,  Pomeroy  Rights  and 
Remedies.) 

The  right  to  collect  these  taxes  by  distraint  existed  in  August, 
1885,  and  there  is  a  plain  difference  between  the  right  to  be  en- 
forced and  the  remedies  for  enforcing  the  right.  If  therethad 
been  no  provision  authorizing  a  suit  in  equity  there  could  have 
been  no  question  but  what  the  statute  of  limitation  would  bar 
the  recovery,  and  for  the  reason  that  the  right  to  demand  the 
taxes  existed,  and  upon  the  refusal  to  pay  coercive  measures  by 
warrant  were  authgrized,  and  the  fact  the  legislature  saw  proper 
to  give  other  and  more  effectual  remedies  did  not  stop  the  run- 
ning of  the  statute.  In  fact  the  section  under  which  the  appel- 
lant brought  this  suit  authorizes  a  personal  judgment,  showing 
plainly  the  framers  of  the  act  were  providing  a  remedy  and  not 
an  original  right  to  demand  and  collect  the  taxes.  It  is  true 
that  property  may  be  subjected  that  could  not  be  levied  on  by  a 
distress  warrant  to  satisfy  the  demand,  hut,  this  being  in  aid' of 
the  original  remedy  for  enforcing  the  right,  leaves  it,  so  far  as 
the  statute  of  limitation  is  concerned,  as  if  no  such  remedy  had 
been  provided.  This  construction  of  the  charter  harmonizes  its 
provision  by  making  the  statute  run  from  the  time  summary 
process  .could  issue  and  not  from  the  time  suit  is  brought  or  the 
receiver  exhausted   his  powers  with   the  remedies  afforded  him. 

Another  question  has  been  suggested  that  arises  from  an 
amendment  of  section  8  of  article  2,  in  relation  to  the  tax  bill. 
It  provides  "each  bill  shall  be  authenticated  by  the  assessor  by 
tois  signature  or  a  stamp  fac  simile  thereof,  and  when  so  authen- 
ticated it  shall  be  prima  facie  proof  that  all  steps  have  been 
taken  to  make  it  a  binding  tax  bill  for  the  amounts  and  purposes, 
and  against  the  person  and  property  therein  named,''  etc. 

We  perceive  no  reason  why  such  a  tax  hill  may  not  he  prima 
facie  evidence   of   the  liability,  and  place  the   burden  on  the  de- 
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fense   of  showing  its   defp.cts,  if   any.     16   is  true   the  burden  of 
showing  that  it  was  signed  by  the  assessor  might  be  placed  upon 
the  city  by  a  plea  denying  that  he  ever  signed  such  a  bill,  but, 
admitting  its  genuineness,  other  defects  showing  it  to  be  invalid 
must  come  from  the  defense.     (Cooley  on  Taxation,  297.) 

We  must  affirm  the  judgment  below. 

In  this  case,  on  a  petition  for  a  modification  of  the  opinion  ex- 
planatory  of  its  meaning,  It  is  plain  the  statute  begins  to  run  on 
the  20th  of  August  of  each  year.  Then  for  the  first  time  coercive 
measures  may  be  resorted  to. 


BRIGGS'  GD'N  v.  NEWPORT   NEWS  &  MISSISSIPPI  VAL- 

LEY  CO. 

(Filed  January  30,  1894— Not  to  be  repdrted.) 

Railroads— Negleot—Injupy  to  infant  employe— Whether  the  infant  em- 
ployn  (who  had  been  employed  with  his  mot'her's  consent)  Tell  from  the 
hand  o&r  because  his  head  commenced  lo  swim,  or  jumped  from  the  oar 
bePAUse  he  became  frifrht'ened  by  an  approachinfz  train,  the  railway  is  not, 
liable  for^the  injuries  he  received,  since  the  evidence  shows  that  he  was  not 
in  peril,  real  or  apparent,  at  the  time  he  so  fell  or  jumped  from  the  car. 

D.  G.  Park  for  appollant. 

Smith,  Rubbins  &  Thomas  and  Holmes  Cummins  for  appellee. 

Appeal  trom  Graves  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

Tll^  appellant  in  this  case,  when  about  seventeen  years  of  age^ 
was  hired  by  his  mother  to  work  upon  the  appellant's  road.  He 
had  worked' upon  the  road  but  once  before,  and  then  not  under 
the  section  boss  that  hired  him  at  the  time  the  injury  occurred 
for  which  (le  asks  damages. 

He  was  not  remarkable  far  intelligence,  and,  as  his  mother 
testiflfiK,  was  not  possessed  of  a  very  showy  mind.  She  states, 
that  when  the  section  boss  hired  Sam  he  told  her  he  would  give 
him  the  lightest  w«>rk  that  he  had  to  do. 

Her  son  went  upon  the  road  the  next  morning,  and  in  going  ou 
the  hand  car  to  his  place  of  work  fell  from  it  and  was  injured  so 
seriousl}'  as  to  require  his  leg  amputated.  It  seems  when  they 
started  out  the  boy  was  between  two  other  men,  working  the 
levor  of  the  hand  car.  and  hearing  the  approach  of  a  coming 
freight,  reversed  the  order  of  their  running  so  as  to  go  back  at 
the  crossing  or  switch. 

A  flagman  had  been  sent  ahead  to  warn  the  train  of  the  pres- 
encn  of  the  hand  car.  In  going  back,  with  his  face  fronting  the 
approaching  train  and  working  between  the  two  men,  he  fell 
from  the  car  and  it  ran  over  him. 

Hf^  says  his  head  commenced  to  swim,  and  he  fell  over. 
Another'witness,  in  his  behalf,  says  that  he  jumped  off  the  car 
and  foil,  and  this  latter  statement  is  no  doubt  true.  He  became 
frightened  at  the  approach  of  the  train  and  jumped,  when  there 
was  no  danp:er,  real  or  apparent.  Tlie  aigument  that  he  was 
placed  in  a  perilous  position,  without  h^ing  instructed  as  to  the 
danger,  is  unavailing,  because  the   testimony  shows   he  was  not 


/     OOMMOHWEALTH  y.  BABNETT.  61ft 

in  peril,  and  if  bis  liead  was  affected  by  bis  position  on  tbe  oar. 
it  was  unavoidable  or  a  result  tbe  employer  bad  no  rigbt  to  an-s 
tioipate.     In  our  opinion  tbe  nonsuit  was  prof  er. 
Judgment  affirmed. 


COMMONWEALTH  v.  BARNETT. 
SAME  V.  HUTTON. 
,      (Filed  February  8,  1894.) 

IndtotmeDt— Obtaining  money  by  false  statement— Appellees  were  con- 
dnotors  for  a  railway  company  and  were  paid  aooordlnf?  to  tbe  number  of 
trips  per  month  they  were  reported  by  tbe  company's  timekeeper  to  have 
made.  By  a  conspiracy  between  appellees  and  the  timekeeper  a  greater  num- 
ber of  trips  were  reported  by  him  as  havitg  been  made  by  appellees  than  the 
true  nnmber.  The  company  relied  on  such  false  report  ana  paid  appellees 
more  money  than  was  due  tnem.  Held— That  an  Indictment  alleging  these 
facts  is  'sufficient  under  the  statute  relating  to  the  obtaining  of  money  by 
false  statement  or  token.  The  false  report  of  the  timekeeper  was  as  much 
a  false  statement  of  appellees  as  if  the  false  reports  had- been  verbally  made 
by  them  in  person  to  the  company. 

C.  W.  Lester,  W.  J.  Hendrick  and  O.  H.  Waddle  for  appellant. 

George  Denny  and  W.  A.  Morrow  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  tbe  ocurt  by  Cbief  Justice  Bennett. 

Tbe  appellees,  Lon  Barnett  and  H.  A%  Button,  were  indicted 
in  Pulaski  Circuit  Court  for  obtaining  mont^y  by  false  statement*, 
pretense,  or  token  from  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Bailway  Co. 

It  is  alleged  tbat  the  appellees  were  conductors  on  the  com- 
pany's freight  trains,  and  that  George  W.  Hyde  was  in  the  em- 
ployment of  the  said  company  and  engaged  ns  assistant  time- 
keeper for  it,  whose  duty  it  was  to  keep  an  accurate  account  of 
the  amount  of  services  rendered  said  company  by  the  appellees 
and  report  to  the  company  at  the  end  of  each  month  the  number 
of  trips  made  by  the  appellees  during  said  month,  and  the 
amount  of  money  due  them  therefor  from  said  company. 

It  is  also  allefi:ed  that  the  appellees  and  said  Hyde  conspired^ 
agreed  and  confederated  one  with  another  that  said'Hydcas  time- 
keeper, should  report  to  said  company  more  trips  at  the  end  of  the 
month  than  the  appellees  had  made  during  that  month  in  order 
to  enable  tb^jm  to  get  pay  for  trips  that  they  did  not  make,  and 
pursuant  to  ffaid  agreement  and  confederation  said  Hydp  reported 
to  said  company  more  trips  than  the  appellees  had  made  as  con- 
ductors, the  pay  for  which  amounted  to  several  hundred  dollars, 
and  that  the  company  rclipd  upon  said  reports  as  true  and  correct, 
and  in  pursuance  thereof  paid  said  sums  to  the  appellees,  who 
demanded  and  received  the  same  in  pursuance  of  said  false  and 
fraudulent  combination  and  confederation. 

It  is  also  substantially  alletred  that  the  company  was  Induced 
to  pay  said  sums  by  said  false  reports  alone.  A* demurrer  was 
sustained  to  these  indictments. 

The  language  of  the  statute  under  which  these  indictments  are 
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drawn  is  as  follows:  *'If  any  person,  by  any  false  pretense,  state- 
ment or  token,  with  the  intention  to  commit  a  fraud,  obtains 
from  another  mone^i  property  or  other  thing  which  may  be  the 
subject  of  larceny  *  *  *  he  shall  be  confined  in  the  penitentiary 
not  iess  than  one  nor  more  than  five  years/' 

The  facts  necessary  to  constitute  this  crime  are  as  follows: 
First,  that  the  property,  thing  or*  money  obtained  must  be  the 
subject  of  larceny.  (The  money  obtained  wtf^  clearly  the  sub- 
ject of  larceny.)  Second,  that  it  was  obtained  without  right  and 
with  the  intention  to  commit  a  fraud.  Third,  that  there'was  a 
fraud  committed  by  the  obtention.  • 

The  allegations  of  the  indictment  are  that,  by  a  fraudulent 
tsombination  and  agreement  with  the  timekeeper,  he  reported 
more  trips  than  the  appellees  had  made  for  the  company  as  its 
conductors;  that  it  was  intended  by  the  appellees  and  the  time- 
keeper that  the  report  should  be  received  as  correct  by  the  com- 
pany, and  to  enable  the  appellees  to  fraudulently  obtain,  upon 
the  faith  of  the  report,  more  money  than  they  were  entitled  to 
receive  for  their  services,  and  that  the  company  did  rely  upoq 
the  report  as  correct,  and  paid  to  the.  appellees,  upon  the  faith 
of  it,  more  money  than  they  were  entitled  to  receive. 

It  seems  that  if  the  appellees  had  made  these  false  representa- 
tions themselves  for  the  purpose  of  defrauding  the  company  out 
<)f  more  money  than  they  were  entitled  to  receive  for  their  ser- 
vices, and  the  company,  knowing  nothing  to  the  contrary,  had 
paid  them  the  sum  claimed  upon  the  faith  of  the  representations 
thus  made,  they  would  be  guilty  of  obtaining  the  money  by  false 
pretenses,  etc.  -  But  instead  they  conspired  with  the  company's 
timekeeper,  whose  duty  it  was  to  make  the  report  of  the  trips 
made  by  the  appellees,  and  upon  which  report  the  company  re- 
lied, to  make  a  false  report  of  the  number  of  trips  that  they 
made  in  order  that  they  might  receive  more  money  than  they 
had  earned,  and  pursuant  to  the  conspiracy  the  false  report  was 
made  and  the  appellees  were  thereby  enabled  to  defraud  the 
company  out  of  the  money  not  due  them.  Now,  it  seems  to  us, 
that  this  combination.and  agreement  made  the  appellees  as  much 
a  principal  and  as  much  guilty  of  obtaining  the  money  by  false 
pretenses  as  if  they  had  acted  all  the  parts  in  person.  The  in- 
dictment in  each  case  is  clearly  sufficient. 

The  judgment  sustaining  the  demurrer  is  reversed,  and  each 
case  is  remanded  or  further  proceedings  consistent  with  this 
opinion. 


COMBS  V.  COlsfMONWEALTH. 
(Filed  February  17,  1894— Not  to  be  reported.) 

GriTnisal  law— Joinder  of  ofifenses  Id  MndictmeDt— The  Com  m  on  wealth 
may,  in  one  oount  of  an  IndictmeDt,  charge  defendant  with  ooDsplraoy  with 
otht^rs  to  commit  murder,  and  Id  another  count  obarge  the  committing  of 
such  murder  by  one  of  the  ooDBpirators  in  pursuance  of  such  conspiracy, 
^hich  charge  makes  all  the  conspirators  guilty  as  principals. 

T.  T.  Cope  and  W.  W.  Vaughn  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  indictment  cliargeR  the  appellant  with  the  crime  of  mur- 
dering David  Miller  and  with  having  conspired  with  Zack  Moore 
and  Robert  Landrum  to  commit  the  murder.  The  appellant  de- 
murred to  the  indictment  upon  the  ground  that  the  conspiracy 
charged  was  a  statutory  offense  which  could  not  be  joined  with 
the  common-law  crime  of  murder.  But  we  think  the  conspiracy 
to  commit  murder  and  the  committing  of  it  by  one  of  the  con- 
spirators pursuant  to  the  conspiracy  makes  all  the  conspirators 
principals  and  guilty  of  murder  at  common  law.  The  demurrer 
was  properly  overruled. 

The  court  instructed  the  jury  correctly  upon  the  subjects  of 
murder,  manslaughter  and  self-fVefense,  and  the  evidence  author- 
ized the  jury  to  believe  that  the  appellant  was  guilty  of  man- 
slaughter.  As  to  the  deceased  conspiring  to  kill  the  appellant, 
that  matter  was  before  the  jury,  and  the  instruction  upon  the 
law  of  self-defense  authorized  them  to  consider  that  matter  the 
same  as  any  other  matter  of  self-defense. 

As  to  the' appellant's  retreating,  the  court  did  not  instruct  the 
jury  that  it  was  his  duty  to  retreat,  etc.  We  see  no  error  to  the 
prejudice  of  the  appellant. 

The  judgment  is  affirmed. 


MYERS,  &0..V.  WHITE. 
(Filed  January  30,  1894— Not  to  be  reported.) 

Fraudulent  conveyance  tit  property  to  wife  of  debtor— Evidence-- T'hf  ^TJ- 
dence  shows  that  at  the  date  ttie  coDveyauoe  to  the  wife  now  assailed  was 
made,  and  at  the  time  the  improvements  thereon  were  made,  the  hns)*and 
was  not  indebted  to  appellant;  iherelore,  such  conveyance  or  ImprovenieiitB 
can  not  be  complained  of  by  him  as  unlawful. 

There  is  no  evidence  to  show  an  intent  by  the  husband  to  defraud  any 
creditors  in  causing  such  conveyance  to  be  made  to  his  wife. 

A.  R.  Burnam  for  appellants. 

Smith  &  Moberly  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  bj'  Judge  Pryor. 

At  the  date  of  the  marriage  of  the  appellants,  or  shortlj'  after, 
the  husband  received  from  the  wife  near  $3,000,  and  seems  to 
have  used  it  for  his  own  purposes,  but  evidently,  as  the  proof 
conduces  to  show,  with  the  wife's  conseiir  and  with  the  under- 
standing that  it  would  be  secured  to  her,  and  as  between  the  two 
it  was  evidently  regarded  as  belonging  to  the  wife. 

It  appears  that  the  husband  was  an  industrious  and  enterpris- 
ing man,  and  his  principal  business  seems  to  have  been  that  of 
oontrfcctor  for  the  building  of  houses  and  the  purchase  and  sale 
of  realty.  Ho  became  unfortunate  in  business,  and  made  an  as- 
signment for  the  benefit  of  creditors.  He  was  indebted  to  the 
appellee  at  the  date  of  the  assignment,  and  the  latter  filed  this 
petition  to  subject  to  his  debt  a  house  and  lot  that  had  been  con- 
veyed to  the  wife,  on  the  ground  that  the  conveyance  was  made 
to  defraud  creditors. 

It  appears   from    the   proof   that  Amie   Myers,  the    wife,  pur- 
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t;hased  the  lot  of  ground  of  William  R.  Letcher,  and  upon  it  was 
erected  a  dwelling  house  that  made  the  lots  and  the  improve- 
ments very  valuahle. 

It  is  equall}'  as  certain  that  the  wife  was  speculating  with  the 
iiusband  in  the  purchase  and  sale  of  realty  upon  the  idea  that  it 
was  her  money  that  was  being  invested  and  reinvested,  and 
Anally  we  find  her  the  owner,  by  deed,  of  the  house  and  lot  in 
controversy. 

The  first  question  to  be  determined  is,  was  the  husband  in- 
debted to  the  appellee  at  the  date  of  the  purchase  from  Letcher 
or  at  the  time  the  improvements  were  made  on  this  lot  of  ground? 

We  think  the  evidence  shows  the  contrary,  and  that  when  this 
purchase  and  improvements  were  made  the  appellee  was  in- 
debted to  the  appellant.  The  latter  explains  how  he  became  in- 
debted to  the  appellee,  and  this  is  uncontradicted.  It  was  by 
accepting  orders  from  others,  made  payable  to  the  appellee,  and 
after  these  improvements  had  been  made.  There  is  no  evidence 
of  an  intention  to  defraud  the  appellee,  or  such  a  transaction 
between  the  husband  and  wife  as  would  imply  fraud  as  to  subse- 
quent creditors. 

The  appellant's  statement  as  to  the  manner  of  indebtedness  is 
not  contradicted  by  the  appellee,  or,  if  so,  the  testimony  of  the 
appellant  shows  that  it  was  an  indebtedness  assumed  for' others, 
and  from  which  the  appellant  received  no  benefit. 

Actual  fraud  must  be  established  by  testimony,  and  this  case 
falls  short  of  presenting  a  state  of  facts  from  which  fraud  may 
he  presumed.  In  the  first  place  the  wife's  separate  pstate,  oi  her 
'own  money,  seems  to  have  enabled  her  to  purchase  this  prop- 
erty, and  in  the  second  plai?e  the  husband  was  not  indebted  to 
the  appellee  when  the  improvements  were  made. 

Judgment  reversed,  with  directions  to  dismiss  the  petition. 
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(Filed  October  28,  1893.) 

1.  Trusts— Construction— The  nature  of  a  trust  and  the  rightR  of  the  bene- 
fioiarlHB  thereunder  are  determined  by  thn  provisions  of  the  will  from  which 
the  trustee  derives  bis  authority  or  has  received  the  trust  fund,  and  not  from 
the  deed  made  to  him  as  trustee  for  real  estate  purchased  with  the  trust  iULd. 

2.  Same— Wills— Remainders— A  will  bequeathed  certain  estate  to  a  trus- 
tee "to  be  invested  in  his  discretion  ♦  *  ♦  for  the  use  of  his  (the  trustee's) 
«aid  three  daughters."  A  codicil  modified  said  will  by  substituting!:  the 
word  "children"  for  the  word  daughters,  and  explained  the  trust  Intended 
to  be  created  as  conferring  power  on  the  trustee  to  use  the  principal  of  the 
estate  for  his  children,  or  any  of  them,  equally  or  unequally.  The  trustee 
invested  the  trust  estate  in  realty  for  his  daughter,  and  one  of  them  having 
died,  Held-:-The  trustee's  children  took  a  contingent  and  not  a  vested  inter- 
est in  the  trust  fund,  subject  to  be  defeated  by  the  exercise  of  the  power  of 
appointment  vested  in  the  trustee  by  the  will  as  construed  by  the  testator; 
therefore,  the  father  did  not  inherit  any  part  of  said  trust  estate  as  heir  of 
his  daughter. 

Blanton  Duncan  and  O'Neal,  Jackson  &  Phelps  for  appellants. 

W.  O.  Harris  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 
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The  question  involved  in  this  case  is  the  right  of  the  appellee 
to  subject  to  sale  an  undivided  one-fourth  interest  in  two  houses 
and^  lots  on  Main  and  Market  streets,  in  the  city  of  Louisville, 
in  satisfaction  of  a  judgment  against  Blanton  Duncan,  one  of. 
the  appellants,  for  $1,750,  with  interest  at  6  per  cent,  per  annum 
from  April  17,  1887,  for  two  years,  and  with  10  per  cent,  interest 
'  per  annum  from  that  time  6n  until  paid. 

The  title  to  this  property,  as  shown  by  deed  of  November  12, 
1878,  was  in  Blanton  Duncan  as  trustee  of  his  daughters,  Kate 
B.  Duncan  and  Georgette  Duncan.  Georgette  having  died  intes- 
tate, her  father  and  mother,  appellees  contend,  inherited  her 
one-half  of  the  property— that  is,  one-fourth  each— the  sister, 
Kate,  owning  the  other  half.  It  is  this  undivided  one-fourth'  in- 
terest of  the  father,  the  judgment  debtor,  the  sale  of  which  is 
sought.  The  conveyance  in  the  deed  spoken  of  was  from  Blan- 
ton Duncan,  trustee  of  Mary  T.  Duncan,  and  Mary  T.  Duncan  to 
Blanton  Duncan,  trustee  of  Kate  B.  Duncan  and  Georgette  Dun- 
can, and  was  in  consideration  of  the  payment  of  $9,(X)0  cash  paid 
the  grantors  by  the  grantee  ^s  such  trustee,  and  $4,0CHJ  to  be  paid 
thereafter.  The  terms  of  the  conveyance  were  such  that  the 
trustee  of  the  daughters  was  empowered  at  any  time,  without 
the  intervention  of  the  Lousiville  Chancery  Court,  to  sell  and 
<3onvey  the  property  and  reconvert  the  same  into  personalty. 
From  the  conveyance  itself  there  is  nothing  to  indicate  the  na- 
tu;:e  of  this  trusteeship  for  the  daughters  or  the  terms  or  condi- 
tions of  the  trust.  But  from  the  record  it  appears  t*hat  Blanton 
Duncan,  in  1876.  had  been  appointed  trustee  for  his  children 
tinder  the  will  of  his  father,  Garnett  Duncan,  and  from  the  funds 
of  that  estate,  belonging  to  himself  as  such  trustee,  he  had  mnde 
the  cash  payment  of  $9,000.  The  character  of  the  holding  by  the 
trustee,  therefore,  and  the  ultimate  disposition  of  the  interest  of 
Georgette  at  her  death,  are  matters  to  be  controlled  by  the  will 
of  Garnett  Duncan.  The  chancellor  seems  to  have  regjirded  this 
deed  of  November,  1878,  as  alone  creating  this  trust,  and  from 
this  premise  correctly  construed  the  holding  to  be  in  fee.  But 
this  instrument,  though  it  declared,  did  not  create  any  trust. 
The  will  of  Garnett  Duncan  alone  did  that.  The  acceptance  of 
the  trust  and  its  mana^ren^ent  are  shown  by  the  exhibits  in  tlie 
various  chancery  suits  referred  to,  and  the  settlements  in  the 
Jefferson  County  Court  made  by  the  trustee. 

Looking  to  this  will  we  fliid  the  following  provisions: 

'•Eight.  I  give  and  bequeath  and  devise  to  my  three  grand- 
daughters, Mary,  Kate  and  Geurgie,  all  the  shares  that  I  may 
own  at  the  time  of  my  death  in  the  P]ast  London  Railway  Co., 
and  also  my  lands  in  Indiana,  near  JetTersonville.     *  ♦  * 

**Ninth.  *  *  *  The  remainder  that  may  be  left  in  the  hands  of 
my  executors,  together  witli  the  unpaid  notes  of  Mr.  Thompson, 
I  give  to  my  son  Blanton,  as  a  trustee,  to  be  invested,  in  his  dis- 
cretion, in  improving  the  Indiana  land,  or  otherwise,  for  the  use 
of  his  saitl  three  daughters.     Signed,  etc. 

*' Codicil.  *  *  *  In  lieu  of  the  eighth  clause,  I  give  and  devise 
all  my  East  London  Railway  shares,  and  all  my  land  in  Indiana, 
that  may  be  owned  by  me  at  the  time  of  my  death,  to  my  son 
Blanton  Duncan,  as  a  trustee,  for  his  use  and  support  for  life, 
and  at  his  death  to  be  equally  divided  among  his  children  and 
their  descendants,  such  descendants  to  take  per  stirpes.     *    «    * 

•*The  ninth  clause  is  thus  modified:  *  *  i-  In  the  latter  part  of 
this  ninth  clause  I  substitute  tlie  word  'children'  for  the  words 
'said  three  daughters,'  so  that  any  future  child  or  childrfn  will 
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be  embraoed  in  this  trust,  which  is  independent  of  that  oreated 
by  the  eighth  clause,  for  this  last  trust  gives  hiui  power  to  use 
the  principal  for  his  children,  or  any  of  them,  equally  or  un- 
equally." 

Whatever  doubts  may  have  existed  as  to  the  power  given  the 
trustee  by  the  language  of  the  original  ninth  clause,  \%*e  must 
admit  the  right  of  the  testator  to  construe  it  for  himsplf.  That 
construction  is  a  part  of  his.  will  and  is  controlling.  By  it  he  en- 
larges the  trust,  or  converts  it  into  a  power,  by  the  exercise  of 
whfch  the  son  may  use  absolutely  the  estates— its  body  or  prin- 
cipal—for his  children  or  any  of  them,  and  by  such  a  distribution 
as  he  pleases— that  in.  to  them  in  equal  or  in  unequal  portions. 
This  is 'a  power  of  appointment  which  can  be  exercised  at  any 
time  during  the  lifetime  of  the  life  tenant.  The  existence  of  this 
power  does  not  destroy  the  limitation  over  to  the  remainderman 
after  ithe  life  estate,  but  the  power  may  be  so  executed  by  the  life 
tenant,  under  this  power  of  apportionment,  as  to  substantially 
destroy  the  interest  of  any  particular  remainderman.  The  exist- 
ence of  this  power  and  the  possibility  of  its  exercise  is  inconsist- 
ent witi)  the  view  that  the  deceased  daughter  took  a  vested' 
remainder.  From  the  very  nature  of  the  case,  her  holding  was 
contingent.  Manifestly  lier  death  does  not  affect  or  circumscribe 
the  power   given  under  the  wMll.     The   investment   is   only    tem- 

Eorary.  Whether,  as  a  matter  of  fact,  the  trustee  expended  for 
er  use  largely  more  than  her  proportionate  share  of  the  estate, 
as  contended  by  him,  we  need  not  inquire. 

The  chancellor  conceded  that  if  the  property  were  held  under 
the  trust  and  power  created  by  the  will  of  Garnett  Duncan,  it 
could  not  be  subjected  to  the  payment  of  the  phuntiff's  debt,  but 
it  was  thought  tliat  the  evidence  establishing  this  trust  was 
secondary  and  incompetent  and  seemingly  held  that  the  deed 
itself  must  furnish  the  evidence  of  the  nature  of  the  trust. 

Tlie  contrary  doctrine  is  abundantly  shown  by  all  the  author- 
ities. (Perry  on  Trusts,  sections  77-99;  1  Lewis  on  Trusts,  169- 
405. ) 

The  judgment  is  reversed,  with  direction  to  dismiss  the  peti- 
tion. 


PADUCAH  LAND,  COAL  &  IRON  CO.  v.  MULHOLLAND,  JR. 

(Filed  January  16,  1894— Not  to    be  repbrted.) 

Corporations— FrauduleDt  issue  of  stock  by  directors — Bona  fide  por- 
cbasers— Where  the  directors  of  a  corporation  buy  land  for  it  at  a  certain 
price,  to  be  paid  for  by  an  issue  of  stock  of  the  corporation,  and  at  the  same 
time  make  a  written  contract  with  the  vended  by  which  a  part  of  the  stock 
so  issued  is  to  be  set  aside  and  held  for  the  benefit  of  themselves  as  directors, 
the  stock  so  Issued  for  the  boneflt  of  the  directors  is  in  fraud  of  the  rights  of 
the  stockholders  of  the  corporation;  and  one  not  a  director,  who  accepts  a 
certain  part  of  such  stock,  with  a  full  knowledge  of  Its  fraudulent  character, 
tor  his  services  as  a  pronioter  of  the  venture  of  rhe  corporation,  must  account 
to  its  stockholders  for  the  market  value  of  such  stock  at  the  date  be  re- 
ceived it. 

The  appellee  received  such  stock,  not  as  an  innocent  purchaser  for  value- 
and  without  notice  of  its  infirmity,  but  with  full  notice  of  its  character^ 
and  hence  must  account  to  the  corporation  for  it. 

J.  W.  Bloomfield  and  W.  D.  Greer  for  appellant. 

J.  M.  Quigley  for  appellee. 

Appeal  from  McCracken  Court  of  Common  Pleas. 
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» 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  the  casB  of  the  Paducah  Land,  Coal  and  Iron  Co.  v.  Hays, 
decided  by  this  court  November  28,  1893,  the  Issues  involved  were 
similar  to  those  raised  on  this  appeal,  and  '  we  here  restate  the 
facts  leading  up  to  the  controversy,  so  far  as  now  applicable: 

'*In  the  spring  of  1887  the  appellant  company  was  organized 
under  the  provisions  of  the  General  Statutes  of  Kentucky.  The 
purpose  of  the  concern  was  to  deal  in  mineral  lands,  notably  iron 
ore  lands  on  the  Cumberland  and  Tennessee  rivers,  to  build  blast 
furnaces,  sell  its  stock  and  take  sock  in  other  enterprises,  etc. 
Its  authorized  capital  stock  was  $8,000,000;  it  had  not,  however, 
a  dollar  of  paid-up  capital.  The  promoters  of  the  enterprise  con- 
sisted of  a  dozen  or  more  prominent  business  men  in  and  about 
Paducah,  Ky.,  and  in  Tennessee.  Of  these  Messrs.  Thaipe  and 
three  others  were  the  owners  of  some  5,000  acres  of  valuable  ore 
lands  in  the  desired  locality,  which  they  estimated  to  be  worth 
$100,0i)0.  The  company  eagerly  took  tlii's  land  at  this  estimate. 
The  stock  was  then  put  on  the  market  and  sold  at  the  rate  of  $10 
per  share,  and  at  that  rate  was  taken  by  the  owners  of  the  land. 
It  develops,  however,  that  of  the  10,0(»  shares  thus  coming  to 
these  owners  4,500  of  them,  by  a  private  written  agreement,  were 
set  apart  to  one  Palmer  in  trust  for  these  owners,  themselves 
directors  in  the  company,  and  a  number  of  the  other  promoters, 
including  a  majority  of  the  directory  of  the  company.  «  *  * 
The  appearances  would  indicate  that  as  directors  of  the  company 
they  were  induced  to  make  the  purchase  at  the  price  of  $100,000 
by  reason  of  a  private  agreement  by  which  they  were  to  get  back 
for  their  own  personal  benefit  /a  part  of  the  purchase  price  paid 
out  by  tlie  company.  However  firm  the  belief  of  these  directors 
was  that  the  lands  were  in  fact  worth  the  $100,000  paid  for  them 
—and  it  is  by  reason  of  this  belief  that  their  conduct  is  rendered 
less  repreliensiblo— yet  we  think  that  c:ood  faith  requires  them 
to  give  tlie  benefit  of  the  transaction  to  the  stockholders  for 
whom  they  mu«t  be  held  to  be  aoting.  This  would  result  in  a 
return  of  these  4,500  shares  and  their  cancellation."     (Ante,  517. ) 

The  appellee,  Mulholland,  became  the  holder  and  alleged  owner 
of  100  of  these  shares,  issued,  as  we  have  seen,  in  fraud  of  the 
rights  of  the  stockholders,  and  unless  he  piir«:hased  them  for  a 
valuable  consideration  without  notice  of  the  fraud  he  nuist  bo 
held  accountable  for  their  value.  Their  market  value  at  the  time 
of  his  alleged  wrongful  conversion  was  $10  per  share,  for  which 
sum  this  suit  was  brought  by  the  eompanj^  then  under  the  man- 
aerement  of  a  new  directory.  The  petition  was  dismissed  and 
the  company  appeals. 

The  fraudulent  character  of  the  scheme,  in  pursuance  of  which 
this  block  of  stock  was  issued  and  divided,  is  patent.  Fifty-five 
hundred  shares  at  $55,0(K)  constituted  the  agreed  price  of  thehinds 
put  into  the  concern.  But  either  before  or  after  the  organization, 
and  the  time  is  immaterial,  the  "promoters,"  including  the  di- 
rectors, agreed  among  themselves  to  issue  4,500  shares  of  stock, 
to  be  divided  up,  on  the  principle  of  "division  and  silence," 
among  themselves  and  those  who  had  aided  them  in  the  eon- 
summation  of  their  plans.  The  appellee  was  not  then  a  director 
of  the  company,  but  that  he  was  familiar  with  the  whole  trans- 
action is  evident.  He  was  mixing  with  the  directors  and  on  close 
and  intimate  terms  with  them.  The  Superior  Court,  on  this 
branch  of  the  case,  say  that  after  a  careful  review  of  the  testi- 
mony they  are  constrained  to  the  conclusion  that  the  appellee 
took  the  stock  with  notice  of  its  fraudulent  character.  "All  the 
circumstances  in  the  case,"  say  that  court,  "seem  to  us  to  point 

vol.  15—40 
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with  unerring  fingers  to  the  conclusion  that  he  not  only  knew  of 
the  fraud,  butwris  an  active  participant  therein.  He  was  present 
•often,  going  in  and  out  of  the  rooms  where  the  directors  were 
wont  to  meet,  was  actually  present  part  of  the  time  on  the  day 
when  the  agreement  of  division  was  reduced  to  writing  and  was 
taking  an  interest  generally  in  the  affairs  of  the  company/* 
<14  Ky.  Law  Rep.,  861.) 

The  pretense  on  which  is  based  tlie  claim  that  this  money  was 
•earned  by  the  appellee  is  that  he  was  sent  with  others  to  Louis- 
ville to  induce  an  acceptance  of  the  presidency  of  the  company 
by  Thos.  H.  Hays.  The  result  of  the  negotiation  was  the  selec- 
tion of  Hays  as' president  at  a  salary  of  $5,000  per  year,  and  the 
appointment  of  the  app,ollee  as  liis  private  secretary  at  $100  per 
month.  We  do  not  think  that  the  appellee  was  a  purchaser  of 
this  stock  for  value.  It  was  a  gift  to  him  for  the  purpose  of  in- 
ducino  his  aid  in  talking  up  or  "booming*'  the  concern,  and  he 
took  the  stock  with  full  notice  of  the  scheme,  in  pursuance  of 
which  it  w*as  issued  and  divided. 

H«  should  bo  held  to  acount  for  it,  and  to  this  end  the  judg- 
ment is  reversed. 


ROBINSON  V.    LOUISVILLE  &    NASHVILLE  R.  R.  CO. 
(Filed  January  16,  1894— Not  to  be  reported.) 

1.  Railroads— For  an  Injury  t.o  a  brakpnian  on  a  freight  train  by  the  nejzli- 
jiCHnct*  of  its  eniplovHS  In  charge  of  a  passenjzer  train  the  railroad  oouipanj  is 
not  liable  unh'ss  rhe  injury  resulted  from  gross  neglect. 

2.  SaniH— A  brakeman  having  been  injured  by  a  wreck  of  the  freight  train 
on  which  he  was  employed,  sat  down  on  the  end  of  a  railroad  tie  in  a  dazed 
{ind  unconscious  condldon.  and  while  sitting;  there  was  struck  by  a  passing 
passenger  train  and  hurt  thereby.  Held— The  failure  of  those  in  charge  of 
the  passenger  train  to  difcover  ilie  presence  of  the  brakeman  on  the  track  in 
time  to  stop  the  train,  and  thus  prevent  thn  Injury,  was  not  (zross  neglect, 
although  a  passenger  on  the  train  saw  appellant  on  the  track  Jong  before 
th«  train  reached  him.  The  enfjineer  has  other  duties  to  perform  besides 
looking  ahead  to  dlRcover  objects  on  the  track,  and  he  owes  trespassers  there 
no  duty  to  be  on  the  lookout  to  discover  their  presence. 

John  &  Wm.  ('arnes  and  M.  D.  Gray  for  appellant. 

L.  L.  Tiller,  H.  \V.  Bruce  and  B.  I).  Warfleld  for  appellee. 

Appeal  from  Gallatin  (Mrcuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant,  a  brakeman  on  one  of  the  appellee's  freight 
trains,  sued  tlie  appellee  for  damages  caused,  as  is  alleged,  by 
tlie  gross  neglect  of  the  appellee  in  running  its  passenger  train 
over  him  and  injuring  his  arm,  etc. 

The  injury  happened  at  a  place  called  Maurice,  which  was  a 
Hag  station  for  passenger  trains.  It  seems  that  the  appellant,  a 
short  time  before  tlie  injury  complained  of,  was  hurt  by  a  wreck 
on  a  freight  train,  and  he  got  off  of  that  train  and  after  walking 
a  short  distance  sat  down  on  the  end  of  a  railroad  tie.  He  w*ns 
evidently  rendered  unconscious  by  the  hurt  received  on  the 
freight  train.  He  sat  on  the  end  of  the  tie  several  minutes  wich 
his  elbow  resting  on  the  rail  and  his  head  on  his  hand.  There 
is  a  curve  in  the  railroad  track  about  600  yards  from   the   place 
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that  appeUaDt  was  sitting,  and  a  crossino;  about  150  yards  from 
where  he  was  sitting,  and  nearer  was  the  station. 

The  evidence  is  that  the  train  blew  its  whistle  for  each  of 
these  places,  hut  it  did  not  arouse  the  appellant,  and  while  he 
was  sitting  as  described,  he  was  struck  and  hurt.  He  sues  for 
^ross  neglect,  and,  being  an  employe  of  the  appellee  in  the  same 
line  of  service  but  on  different  trains,  he  can  not  recover  for  an 
injur3^  caused  by  another  servant  on  the  passenger  train,  except 
for  gross  neglect.     Was  there  such  neglect? 

There  is  no  proof  of  such  neglect  whatever.     The  only  evidence 

relied  on    to  prove    such  neglect  is    the  evidence  of    a  passenger 

who  was  sitting  at  the  window  in   the    ladies'  car  on    the    short 

side  of   the   curve,  which    gave    him    a   full    view   of   the   track 

beyond  the  curve,  and  he   saw  the  appellant  lying   on  the  track. 

Another  witness  says  that  the  appellant  could  have  been  seen  by 

the  engineer.     Allow  that  the    engineer  could    have    seen  him  in 

time  to  save  hiin,  hut  the   question  is,  did    he   see  him?    If  not, 

was  it  gross  neglect  n<»t  to  see  him?  It  is  to  he  observed  that 
while  the  engineer  must  keep  his  eyes  on  the  engine  and  on  the 
track  aheafi  also  as  well  as  lie  can  to  avoid  injury  to  others,  yet 
it  is  not  expected  that  he  can  give  the  track  the  same  attention 
in  order  to  discover  trespassers  i\f*  other  persons  would  that  have 
nothing  to  do  but  look  along  it.  Nor  is  he  as  likely  to  see  them 
as  such  persons  would  who  were  looking  along  the  track  with  a 
vitiW  to  discover  objects  on  it.  Besides,  the  engineer  is  not 
bound  to  look  out  for  trespassers  on  the  track,  but  he  can  not 
shut  his  eyes  to  avoid  seeing  them,  and  if  he  fails  to  see  them 
by  negligence,  in  this  case  gross  negligence,  the  company  is  re- 
«^ponsible.  The  evidence  wholly  fails  to  show  a  case  of  gross  neg- 
ligence. Theiefore,  the  court  did  right  in  giving  a  peremptory 
instruction. 
The  judgment  is  affirmed. 


SMITH  V.   PERKINS,  &c. 
(Filed  January  16,  1894— Not  to  be  reported.) 

1,  Statute  of  frauds— Sale  of  five  years'  lease  of  real  estate— While  a  l^ase 
t)f  real  estate  for  five  years  by  a  parttiurship  Is  persoDtkl  estate  of  the  firm 
which,  on  the  death  of  the  partners,  passes  to  their  personal  representatives, 
^et  the  statute  of  frauds  requires  a  contract,  by  either  partner,  for  the  sale 
at  his  interest  in  such  lease  and  in  the  buildings  erected  on  the  leased  prem- 
ises, to  be  in  writing;  a  parol  contract  of  sale  of  such  interest  by  one  of  the 
partners  can  not  be  enforced. 

2.  Same— Evidence— The  evidence  shows  that  appellee  did  not  purchase 
the  interest  of  the  appellant  partner  in  such  lease  at  the  price  verbally  agreed 
upon,  but  abandoned  the  contract  of  purchase  until  after  he  found  the  lease 
oould  be  sold  to  a  third  party  for  a  very  large  sum;  and  the  fact  that  he 
took  possession  of  the  leased  premises  and  so  used  it  as  to  create  a  nuisance 
ana  compel  such  third  party  to  pay  an  exorbitant  price  for  the  lease,  in 
order  to  abate  the  nuisance,  does  not  create  any  equity  in  his  favor  entitling 
him  to  specific  execution  of  the  parol  contract  previously  abandoned  by  him. 

Bishop  &  Greer  and  John  K.  Hendrick  for  appellant. 

J.  C.  Hodge  and  D.  G.  Park  for  appellees. 

Appeal  from  Livingston  Oourt  of  Common  Pleas. 
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Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Wm.  Smith,  and   George  W.  Landrum  were  the 
owners,  by  a  writing  of  a  five  years'  lease  on  a    lot  of  ground  in 
the  town  of   Grand  Rivers,  in  the   county  of   Livingston.     There 
was  erected    on  this  lot  a    small    distillery,  and    for  a  time  they 
made  whisky  and  fed  or  slopped  cattle  and  hogs. 

While  they  were  the  owners  a  company  known  as  the  Grand 
Bivers  Co.  were  engaged  in  wliat  was  understood  at  the  time  in- 
booming  the  city,  so  as  lots  might  be  sold  at  fabulous  prices. 
This  distillery  was  so  located  as  to  interfere  with  the  construc- 
tion of  a  principal  street  then  in  contemplation,  and  called,  or  to 
be  called,  ('umberland  avenue.  The  company  was  anxious  to 
have  the  distillery  removed  as  to  location,  and  the  stench  from 
its  slop  and  general  management  gave  the  embryo  city  such  a 
smell  as  would  have  driven  bidders  from  the  contemplated  sales 
as  well  as  prevented  the  construction  of  tins  principal  street. 

The  company  made  a  written  contract  with  the  Oak  View  Dis- 
tilling Co.,  the  name  under  which  it  was  opeiated  by  Landrum  & 

Smith  as  partners,  Smith  affixing  his  signature  thereto,  J>y  which 
it  gave  to  the  distillery  company  $4,n(X)  for  the  lease,  and  the  lat- 
ter to  remove  the  distillery  from  the  premises. 

The  company  paid  the  money,  and  there  being  a  contruve;*sy  as 
to  whether  Smith  was  entitled  to  any  part  of  the  purchase  price, 
it  was  retained  (the  one-half  of  the  entire  sum)  until  the  rights 
of  Smith  could  be  determined. 

The  appellee,  J.  H.  Perkins,  claimed  that  he  had  purchased 
the  interest  of  Smith  in  the  lease  for  $150  shortly  before  the  con- 
tract with  the  Grand  Rivers  Co.,  and  had.  by  the  consent  of 
Smith  and  under  his  purchase,  which  was  in  parol,  been  substi- 
tuted as  a  partner  with  Landrum,  and  had  purchased  cattle  and 
hogs  jointly  with  Landrum,  and  in  fact  was  operating  the  dis- 
tillery at  the  time  of  the  sale  to  the  Grand  Rivers  Co. 

He  further  alleges  he  paid  a  full  price  for  Smith's  interest,  and 
that  his  conduct  in  the  control  of  tiie  distillery,  by  having  the 
slop  emptied  into  the  streets,  created  such  a  stench  as  to  compel 
the  Grand  Rivers  Co.  to  pay  this  exorbitant  price  in  order  to 
have  the  nuisance  removed;  that  lie  purposely  created  the  nui- 
sance in  order  to  compel  the  purchase. 

Smith  denies  making  any  contract  with  Perkins,  but  admits 
he  agreed  to  take  $150  for  his  interest  in  the  lease  if  Perkins 
Would  pay  him  the  ca^h;  that  Perkins  failed  to  pay  him,  and  the 
contract  was  abandoned,  and  no  elTort  at  a  compliance  until  this 
sale  to  the  Grand  Rivers  Co. 

Landrum,  who  was  an  equal  partner  with  Smith,  the  appellant, 
obtained  his  half  of  the  $1,500.  He  (Jjandrum)  and  Perkins  were 
partners  in  a  saloon,  and  did  ruM  the  distillery  after  Smith  had 
declined  to  do  so  in  conjunction  with  I^andrum.  It  seems  that 
Smith  said  to  Landrum  he  could  run  it  if  he  desired,  and  if  lie 
made  nothing  he  would  charge  him  no  rent  for  his  interest,  and 
it  is  very  per«>uasive,  from  all  the  facts  before  us,  that  the  verbal 
contract  to  pay  the  $160  to  Smith  had  been  abandoned  by  both 
parties  until  it  was  ascertained,  by  negotiations  with  the  Grand 
Rivers  Co.  on  the  part  of  Perkins,  that  the  former  could  be  forced 
to  pay  an  enormous  sum  for  this  lease. 

It  was  then  that  Perkins  renewed  his  negotiations  with  Smijth, 
the  appellant,  by  offering  to  pay  the  $150,  and  failing  at  the  same 
time  to  notify  Smith  of   the  great  increase  in   the  value  of   bis- 
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property,  caused  by  the  stench  purposely  created  to  injure  the 
property  of  others  and  force  the  purchase  of  this  nuisance.  This 
»ct  of  Perkins  is  made  the  basis  of  an  equity,  by  reason  of  his 
alleged  parol  purchase,  for  which  it  is  insisted  he  must  either 
liave  compensation  or  the  parol  contract  enforced. 

While  the  Grand  Rivers  Co.  is  not  complaining,  or  those  whose 
nostrils  have  been  filled  with  the  stench  that  caused  the  exorbit- 
ant price  to  be  paid  for  that  (or  the  onerhalf)  which  cost  the 
appellee  only  $lf)0,  a  court  of  equity  will  scarcelj',  in  weighing  tes- 
timony, give  the  same  credence  to  the  testimony  of  those  parti- 
cipating in  the  transaction  and  coercing  this  purchase  as  to  that 
of  the  appellant.  Smith,  who  seems  to  have  been  ignorant  of 
what  was  transpiring  until  the  contract  was  fully  consummated ; 
and,  besides,  it  is  apparent  to  this  court  that  the  transaction  with 
the  Grand  Rivers  Co.  brought  to  the  appellee's  recollecfion  the 
offer  to  sell  made  by  Smith,  that  had  never  before  been  executed, 
nor  would  it  have  been  but  for  the  large  price  for  which  the  prop- 
erty was  sold.  Tf,  therefore,  the  question  alone  was  one  of  evi- 
dence, the  judgment  should  be  for  the  appellant.  The  statute  of 
frauds  is  another  obstacle  preventing  a  recovery. 

While  the  lease  is  a  mere  chattel  and  belongs  to  partners,  and 
'would  pass  to  the  personal  representatives,  it  by  no  means  follows 
that  because  of  this  fact  one  partner,  or  both,  may  sell  the  lease 
and  buildings  upon  it  by  parol. 

Such  a  contract  is  within  the  statute  of  frauds,  that  provides 
"'no  action  shall  be  brought  to  charge  any  person  upon  any  con- 
tract for  the  sale  of  real  estate  (or  anj'  lease  thereof)  for  a  longer 
term  than  one  year  unless  the  contract,  etc.,  be  in  writing,"  etc. 
(General  Statutes,  chapter  22.) 

The  appellee  is  seeking  to  enforce  this  .contract,  which  is 
olaimed  to  be  a  verbal  sale  by  one  partner  to  him  of  his  interest 
in  this  leased  property,  and  we  perceive  no  reason  why  the 
statute  is  not  a  complete  bar  to  the  recovery. 

In  Qreenwood  v.  Strother,  13  Ky.  Law  Rep.,  88,  it  was  held 
that  no  action  could  be  maintained  upon  a  parol  contract  for  the 
lease  of  real  estate.  (Green  v.  Hammock,  13  Ky.  Law  Rep., 
145;  Duncan  v.  Duncan,  Id.,  917;  Carter  v.  Flexner,  &o., 
Id.,  608,) 

Th<^  judgment  below,  adjudging  the  appellee  entitled,  is  re- 
versed and  remanded,  with  directions  to  render  the  judgment  in 
favor  of  the  appellant. 


WILLIAMSON,    BY,    &c.     v.      LOUISVILLE    INDUSTRIAL 

SCHOOL  OF  REFORM. 

(Filed   January  27,  1894.) 

Ad  industrial  school  of  reform,  maiDtaised  by  taxation  and  State  aid, 
lot  the  charitable  purpose  of  reforming  youthful  criminals,  is  not  liable  to 
one  of  its  Inmates  for  an  assault  upon  l)im  committed  by  an  employe  of  tbe 
«ofaool  who  was  incompetent  and  unfit  for  the  service  required  of  him.  Tbe 
•employe  making«  such  assault  alone  is  responsible  for  the  damages  inflicted 
by  him. 

Samuel  B.  Kirby  and  Geo.  Weisinger  Smith  for  appellants. 

T.  L,  Burnett  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 
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The  appellee,  the  Louisville  Industrial  School  of  Beforra,  was 
created  a  body-corporate  by  an  act  of  the  general  assembly,  in 
1854,  under  the  name  of  *  the  Louisville  House  of  Refuge.  Its 
object  and  business  was  to  take  charge  of  such  youths  as  might 
be  committed  to  it,  and  care  for  their  moral  and  physical  train-^ 
ing  and  education.  Tt  was  a  charit3%  and  its  purpose  was  refor- 
mation by  training  its  inmates  to  habits  of  industry,  and  by  in- 
stilling into  their  minds  the  principles  of  right  living,  to  the  end 
tha':  they  might  become  useful  citizens  of  the  State,  rather  than 
fill  its  prisons  and  poorhouses. 

The  incorporators  and  their  successors  are  under  the  contro} 
and  oversight  of  the  legislature,  and  are  mere  instrumentalities 
of  the  Commonwealth.  The  State  interposed  in*  behalf  of  neg- 
lected and  abandoned  children  within  its  confines  in  its  capacity 
of  parens  patri»?,  and  assumed  the  guardianship  of  such  child- 
ren as'were  committed  to  the  institution.  It  was  an  agency  of 
the  State  and  maintained  by  taxation  and  State  aid. 

The  appellant,  a  boy  of  ten  years,  was  committed  to  the  care, 
control  and  restraint  of  the  institution,  and  his  petition,  brought 
by  his  next  friend,  Thomas,  alleges  that,  without  fault  on  his. 
part,  one  of  the  servants  and  employes  of  the  appellee,  and 
known  by  it  to  be  incompetent  and  unfit  for  such  service,  struck 
and  beat  the  appellant  in  such  cruel  and  inhuman  manner  that 
he  was  caused  great  sutfering  in  mind  and  body,  and  was  perma- 
nently injuced  and  damaged,  etc. 

To  this  petition  a  general  demurrer  was  sustained  and  the  peti- 
tion dismissed.  The  correctness  of  this  judgment  is  the  question 
on  this  appeal,  and,  while  it  has  not  been  'determined  directly, 
the  general  principles  aie  established.  The  functions  of  the  insti- 
tution are  governmental.  As  said  in  Farham  v.  Pierce,  141  Mass., 
203,  **it  is  a  provision  by  the  Commonwealth,  as  parens  patriae,  for 
the  custody  and  care  of  neglected  children,  and  is  intended  only 
to  supply  to  them  the  parental  custody  which  they  have  lost.'' 

In  Perry  v.  House  of  Kefuge,  63  Md.,  20,  it  was  held  that  an 
action  does  not  lie  against  a  State  house  of  refuge  for  an  assault 
on  an  inmate  by  an  officer  thereof.  It  Is  there  said:  **  Youths,  in 
whom  the  seeds  of  vice  have  already  germinated,  aje  placed 
there  under  proper  restraint  so  that  the  growth  of  crime  may  be 
arrested  or  eradicated  in  its  incipiency.  Funds  are  contributed 
by  individuals  impelled  by  philanthropic  motives,  and  dona- 
tions are  obtained  from  municipal  and  State  treasuries.  These 
are  the  funds  of  the  institution,  controlled  liy  the  managers,  not 
for  their  own  profit  and  benefit,  but  solely  for  the  charitable  pur- 
poses designated  by  its  organic  law.  •  »  «  Several  of  the 
most  eminent  judoes  in  England  expressed  themselves  with 
much  emphasis  in  opposition  to  an  allowance  of  damages  out  of 
a  fund  so  held  by  fiduciary  agents;''  and  the  principle  deter- 
mined in  a  number  of  English  cases,  that  "damages  are  to  be 
paid  out  of  the  pocket  of  the  wrongdoer  and  not  from  the  trust 
fund,"  was  approved. 

It  is  contended  that  these  cases  followed  the  older  decisions 
in  England,  and  that  the  latter  have  been  since  overruled.  Be 
this  as  it  may,  the  j)rinciple  announced  seems  entirely  just  and 
reasonable.  If  the  funds  of  these  institutions  are  to  be  diverted 
from  their  intended  beneficent  purpos(?s  by  law  suits  and  judg- 
ments for  damages,  caused  by  nejrligent  or  malicious  servants, 
their  usefulness,  indeed,  their  existence,  will  soon  be  a  thing  ot 
the  past. 
The  judgment  dismissing  the  petition  is  affirmed. 
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ASHER  V,  BROCK,  &c. 
(Filed  January  30,  1894.) 

1.  A  verbal  sale  of  land  oonfers  no  equitable  interest  whatever  upon  any 
party  to  it,  altbouffh  ooUateral  equities  may  arise  out  of  the  transaction, 
suob  as  the  equitable  Hen  of  the  purchaser  for  the  purchase  money  paid  if 
possession  was  transferred  pursuant  to  the  purchnse. 

9.  Same— Written  ratification  of  verbal  sale— Where  the  vendee  claiming 
under  a  verbal  sale  sues  the  vendor  for  specific  execution  of  the  contract, 
and  the  latter  by  answer  admits  the  contract  as  allefsed  and  disclaims  any 
Interest  in  the  land,  such  written  admission  of  the  contract  does  not  relate 
back  to  the  date  of  the  verbal  sale  so  as  to  confer  an  equity  on  the  vendee  as 
of  that  date. 

Therefore,  where  the  vendor  has  by  deed  conveyed  the  land  to  another, 
after  the  verbal  sale  and  before  the  filing  of  the  answer,  such  deed  vests  the 
lefiral  title  in  such  other  person,  and  the  only  equity  the  vendee  under  the 
verbal  contract  can  assert  is  a  lien  on  the  land  for  the  purchase  price  paid 
by  htm,  provided  he  obtained  possession  of  the  land  and  the  vendee  claim- 
ing under  the  deed  had  notice  of  the  verbal  sale  at  the  time  he  obt-ained  his 
deed. 

Wm.  Lindsay  and  Edward  W.  Hines  for  appellant. 
Thomfts  H.  Hines  for  appellees. 
Appeal  from  Harlan  Court  of  Common  Pleas. 
Opinion  of  the  court  by  CljJef  Justice  Bennett. 

The  land  in  controversy  was  granted  by  the  Commonwealth 
to  Hiram  Brock  and  sold  by  him  to  Silas  Saylor,  and  by  him  to 
John  G.  Saylor,  and  by  him  to  Samuel  Cadwell,  and  by  him  to 
George  Griss. 

All  of    these  sales    were   by  parol    except    the    one    by   Hiram 

Brock  to  Silas  Saylor,  which  was  by  title  bond,  but  no  deed  was 

ever  thereafter  made    by  Hiram    Brock    to   Silas    Saylor.     After 

the  death  of    Geo.  Griss,  Rachel    Griss,  his    only  heir,  sold    the 

land  to  the    appellant    by  title    bond.     Thereafter   James    Griss, 

who  had  been  sued  by  Rachel  Griss  for  cutting  timber  from    the 

land,  discovering  that  Silas  Saylor  had  never  conveyed  the  land 

by  writin^i  procured  from  him  a   general  warranty  deed  for    the 

same.     The  legal    title  being  still    in  the  heirs   of    Hiram   Brock 

and  the  equitable  title    being    in  Silas    Saylor,  James  Griss  also 

purchased  their  supposed  interests,  taking  from  some  of  them 
deeds  and  from  others  bonds  for  a  title.  At  the  time  James 
Griss  made  the  purchases  from  Silas  Saylor  and  the  Brock  heirs 
he  knew  of  the  said  verbal  purchases,  and  that  eacli  of  them 
was  for  a  valuable  consideration,  which  had  been  paid.  The 
title  being  in  this  condition,  the  appellant,  being  a  verbal  pur- 
chaser, sued  Silas  Salvor  and  the  Brock  heirs  for  a  conveyance. 
James  Gris?  was  made  defendant,  and  the  prayer  against  him 
was  that  he  be  compelled  to  surt'ender  his  title.  To  this  jieti- 
tion  Silas  Saylor  filed  an  answer,  admitting  that  he  made  the 
verbal  sale  to  John  G.  Saylor  and  admitting  that  he  asserted  no 
claim  to  the  land  after  making  that  sale,  but  also  admitting 
that  he  had  thereafter  sold  the  land  by  deed  to  James  Griss.  It 
is  now  contended  that  Silas  Savior's  admission  that  he  had  ver- 
bally sold  the  land  to  John  G.  Sayh»r  was  equivalent  to  a  written 
confirmation  of  that  sale,  and  related  back  to  its  date,  which 
overreached  the  intermediate  written  conveyance  that  was  ob- 
tained by  James  Griss,  with  notice  of  the  verbal  sale.     This  con- 
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tention  is  sought  to  be  maintained  upon  the  old  tiieory  of  this 
court  tliat  a  verbal  sale  of  land  was  not  void,  and  thatwhile  no 
action  could  be  maintained  thereon  to  compel  a  conveyance  it 
passed  an  equity  for  many  purposes.  But  this  court  in  later 
years  has  reviewed  that  doctrine,  taken  it  back  and  announced 
in  its  stead  that  a  verbal  sale  or  division  of  land,  even  though 
h(!ld  in  partnership,  is  void<,  ^and  confers  upon  neither  party  any 
equitable  interest  whatever,  but  only  such  collateral  equities 
that  may  arise  out  of  the  transaction,  such  as  giving  the  pur- 
chaser a  lien  on  the  land  for  the  purchase  money  paid,  if  the 
possession  has  been  transferred  pursuant  to  the  verbal  purchase. 
(Usher,  Ac.  v.  Flood,  83  Ky.,  562;  Newburger  v.  Adams,  92  Ky., 
27;  White  v.  O'Bannon,  9  Ky.  Law  Rep.,  334;  Duncan  v.  Dun- 
can, 14  Ky.  Law  Hep.,  917.) 

If  Silas'Saylor  had  made  a  deed  to  John  G.  Saylor  after  he  had 
conveyed  the  land  by  deed  to  James  Griss  it  would  not  have 
overreached  James  Griss'  deed,  even  though  James  (iriss,  at  the 
time  he  received  his  deed,  had  notice  of  John  G.  Haylor's  verbal 
purchase,  because^  as  the  verbal  purchase  was  void  and  could  not 
be  enforced  by  either  party  at  law  or  in  equity,  James  Griss  had 
the  right  to  make  his  purchase  valid  by  obtaining  the  legal  title 
to  the  land  from  Silas  Saylor,  who  held  it,  and  from  whom  the 
verbal  purchaser  could  not  foKce  the  legal  title.  This  view  of 
the  case  does  not  interfere  with  John  G.  Saylor's  right  to  assert 
a  lien  on  the  land  for  the  purchase  money  that  he  has  paid,  pro- 
vided he  obtained  possession  of  the  land  by  reason  of  the  pur- 
chase, and  that  James  Griss  had  notice  of  the  same  at  the  time 
he  purchased  it. 

The  judgment  is  affirmed. 


jMAYSVILLE  &  BIG  SANDY  R.  R.  CO.    v."  SHOFSTALL,  &c. 
(Filed  January  30,  1894— Not  to  be  reported.) 

Gonstiitntlonal  law— Appenrancp— The  provision  of  the  act  of  May  10.  1890. 
whioh  provides  that  if  certain  defendants,  after  beinfc  served  as  provided  in 
the  act,  shall  appear  and  move  to  quasb  the  process,  snob  appearance  and 
motion  shall  operate  as  an  appearance  In  the  action  for  all  purposes,  Imt 
that  action  shall  not  stand  for  trial  until  the  succeeding  term,  is  oonstito- 
tional  and  valid. 

Wadsworth  &  Cochran  for  appellant. 

Wm.  H.  Holt  and  Geo.  Doniphan  for  appellees. 

Appeal  from  Rracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  company  is  charged  in  the  petition  of  the  appel- 
lees with  having  so  constructed  its  road  along  High  street, 
where  the  property  of  the  appellees  was  located,  in  the  town  of 
Augusta,  as  unreasonably  to  abridge  the  use  and  enjoyment  of 
the  fetreet. 

The  appellant  was  served  only  with  process  delivered  to  an 
agent  of  the  Chesapeake  <fe  Ohio  Railway  Company,  a  corpora- 
tion onerating  the  road  of  the  appellant,  no  agent  of  the  appel- 
lant being  found  in  Bracken  county.  The  appellant,  at  the 
October  term,  1890,  entered  its  appearance  for  the  purpose  oi 
objecting  to  the  jurisdiction  of  the  court,  and  also  moved  to 
quash  the  return  on  the  summons.     The  motion  was  overruled. 
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At  the  April  term,  1891,  it  renewed  its  motion  to  quash  the  re- 
turn, and  the  court  adjudged  that  the  appearance  of  the  appel- 
lant iiad  been  entered  by  its  former  motion,  and  again  overruled 
the  motion.  An  anwser  was  thereupon  filed,  and  upon  the  issues 
presented  under  proper  instructions  of  the  court  the  jury  found 
a  verdict  for  the  appellees  for  the  sum,  of  |500  in  damages.  On 
the  appeal  in  the  Superior  Court  it  was  sviggested  by  counsel  that 
the  constitutionality  of  the  act  of  May  10,  1890,  was  involved, 
and  thereupon  the  appeal  was  transferred  to  this  court. 

The  appellant  has  filed  iio  brief,  and  we  are,  therefore,  referred 
to  no  authority  in  support  of  its  supposed  contention  that  the  act 
is  not  constitutional.  One  of  the  provisions  of  the  act  in  ques- 
tion is  to  the  effect  that  if  a  defendant,  served  as  provided  for  in 
the  act,  appear   and  move  to  quash    the  process,  it  shall   operate 

as  an  appearance  in  the  action  for  all  purposes,  although  the 
action  shall  not  stand  for  trial  until  the  succeeding  term. 

Without  regard  to  other  features  of  the  act,  it  seems  clear 
enough  that  the  provision  regulating  the  appearance  of  the  de- 
fendant upon  his  making  the  motion  in  question,  is  not  viola- 
tive of  any  constitutional  right.  The  question  is  one  of  practice, 
and  is  one  of  legislative  discretion  rather  than  of  its  power. 

Here  actual  notice  has  come  to  the  complainant  as  shown  by 
the  motion  to  quash.  Ample  opportunity  .vas  given  to  present 
«uch  defenses  as  seem  to  have  existed.  The  case  was  carefully 
tried  out  on  its  merits. 

Judgment  affirmed. 


COMMONWEALTH  v.  THREE  FORKS  COAL  CO. 

(Filed  February  3,  1894.) 

1.  The  State  may  recover  by  aotion  the  posspsgion  of  UiDd  purchased  by  it 
tor  delinqueDt  taxes  under  the  provisions  of  article  9  of  otiaptcr  U2  of  the 
General  Statutes  unless  such  land  is  redeemed  by  its  owner  within  the  time 
prescribed;  but  such  right  of  recovery  exists  only  where  a  substantial  com- 
plianoe  with  all  the  requirements  and  conditions  of  the  statute  is  alleged 
«nd  proven. 

2.  Same — Tax  sales— Pleadings— The  State  as  well  as  individuals  is  bound 
by  the  rule  that  places  upon  one  claiming  land  under  a  sale  for  delinquent 
taxes  the  burden  of  proving  that  the  taxes  were  duly  assesbed  and  a  charge  on 
the  land,  and  that  the  successive  steps  were  taken  which  led  to  a  lawful  sale 
thereunder,  at  iwhich  he  or  one  under  whom  he  claims  became  the  puroha^er. 

Where  the  State  seeks  to  recover  possession  of  land  under  a  sale  for  delin- 
'quent  taxes,  the  petition  must  allefze  that  the  owner  was  possessed  of  no 
personal  estate  in  the  county  where  the  land  lies  subject  to  distraint  for 
taxes  due.  since  a  sale  of  the  land  could  not  be  made  lefially  where  there 
was  personal  prox)eTty  out  of  which  the  taxes  could  have  been  made.  With- 
out  such  allegation  the  petition  does  not  state  a  cause  of  action. 

Wm.  J.  Hendrick  for  appellant. 

•G.  W.  Gourley  for  appellee. 

Appeal  from  Lee  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  brought  in  the  name  of  the  Commonwealth  of 
Kentucky  and    Lee  county  as    joint  plaintiffs   against  the  Three 


634  COMMONWEALTH  V.  THREE  FORKS  COAL  CO. 

Forks   Coal  Co.,  a  corporation,  to   recover   possession  of  a  tract 

of  1,004  acres  of  Und  previously  sold   as  defendant's  property  for 

taxes    of    the  year  1891,  and    purchased    for    the   State.    To   the 

original  petition  both  a  special  and  general  demurrer  were  filed; 

but  there  was  to  the  amended    petition  only  a  general  demurrer, 

the  judgment  on  trial  of  which,  being  the   only  one   rendered,  \a 

in  these  words:  "The  demurrer  to  plaintiff's  petition  being  heard, 

the  same  is  sustained,  and    plaintiff,  failing    to  plead  further,  is 

dismissed.'' 

Though  Lee  county  does   not  seem    to  have   any  interest,  joint 

or  several,  in  the  subject  of  action,  and,  as  a  consequence,  there 
was  a  misjonder  of  parties,  still,  as  only  the  general  demurrer 
appears  to  have  been  passed  on,  we  deem  it  proper  and  pertinent 
on  this  appeal  to  inquire  and  determine  whether  sufficient  facts- 
are  stated  in  the  pleadings  to  constitute  a  cabse  of  action  in 
favor  of  the  Commonwealth  of  Kentucky, 

The  statutory  provisions  under  which  this  action  was  brought 
are  contained  in  article  9,  chapter  92,  General  Statutes,  and  were 
readopted  by  **An  act  relating  to  revenue  and  taxation,"  which 
became  a  law  November  11,  1892.  Section  16,  article  9,  provides 
that  if  no  one  will  bid  for  and  purchase  land  exposed  for  sale  to 
pay  taxes,  it  shall  be  the  duty  of  the  sheriff  or  tax  collector 
making  the  sale  to  purchase  same  for  the  State  of  Kentucky  at 
amount  of  tax  due  and  commission  thereon;  but  the  owner  of 
such  land  has  the  right  to  redeem  at  any  time  within  two  years 
after  the  day  of  sale  by  i»aying  purchase  money,  with  interest  at 
rate  of  30  per  cent,  per  annum,  and  in  addition  In  per  cent,  on 
total  amount  of  purchase  price  and  clerk's  cost,  if  any. 

It  is  further  provided  in  same  section  as  follows:  '*The  State 
shall  have  the  right  of  possession  of  lands  purchased  by  it  at 
any  time  after  the  expiration  of  thirty  days  from  the  giving  of 
the  notice  provided  fur  in  the  next  section;  and  the  purchase!*, 
other  than  the  State,  shall  liave  the  right  of  possession  of  the 
land  purchased  by  him  at  any  time  after  expiration  of  six 
months  from  the  giving  of  the  notice  j^rovided  for  in  the  next 
section."  Section  17  makes  it  the  duty  of  the  county  attorney, 
within  fifty  daj^s  after  sale,  to  nptify  the  owner  of  land  so  pur- 
chased by  the  State  of  such  purchase;  and  if  not  redeemed 
within  thirty  days  from  such  notification,  to  institute  proceed- 
ings for  recovery  of  possession,  the  owner  being  required  to  pay 
*cost  of  proceedings.  It  is  also  therein  provided  that  failure  of  a 
county  attorney  to  give  such  nntic^e  aiid  institute  the  required 
proceeding  within  the  time  specified  shall  subject  him  to  fine 
for  each  offense. 

The  purpose  of  enacting  such  statute,  which  in  no  way  op- 
presses the  delinquent  taxpayer,  is  simply  to  stimulate  him  to 
redeem  his  land  by  paying  wlmt  is  due  under  penalty,  in  case  of 
failure  to  redeem,  of  losing  possession  and  ultimatelj-  title  to  his" 
land;  and  the  languagtMisod  plainly  t;ives  to  the  State,  being  pur- 
chaser at  a  tax  sale,  right  to  sue  fur  and  recover  possession  of 
land  so  purcliased  if  not  redeemed  within  the  time  prescribed. 
But  to  make  a  sale  valid  and  to  give  as  a  consequence  to  the 
purchaser,  whetlinr  the  State  or  an  Individual,  right  to  recover 
possession  of  land  so  sold  for  taxes,  there  must  be  a  substantial 
compliance  with  all    requirements  and  conditions  of  the  statute. 

In  Cooley  on  Taxation  it  is  said:  ''Whoever  claims  land  under 
a  sale  of  delinquent  taxes  must  take  upon  himself  the  burden  of 
proving  that  the  taxes  were  duly  assesspd  and  a  charge  on  the 
land,  and  the  successive  steps  were  taken  which    led  to  a  lawful 
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sale  thereunder,  at  which  he,  or  someone  under  whom  he  claims^ 
became  purchaser/' 

That  rule  has  been  directly  approved  by  this  court  (Whipple  v^ 
Earick,  14  Ky  Law  Rep.,B5;  Smith  v.  Ryan,  88  Ky.,  636),  and  it 
seems  to  us  it  is  applicable  as  well  where,  the  State,  as  an  indi- 
vidual, has  become  purchaser.  « 

It  is  substantially  and  fully  enough  alleged  in  the  petition  as 
amended  that  the  land  in  question  was  assessed  for  taxation; 
what  amount  of  taxes  were  due,  and  that  prior  to  the  sale  pay- 
ment thereof  wag  demanded  of  defendant,  a  receipt  therefor  be- 
ing tendered.  It  is  further  alleged  that  the  county  attorney  of 
Lee  county,  where  the  land  lies  and  was  assessed,  had,  in  the 
manner  and  time  required  by  section  17,  notified  defendant  of 
said  sale  and  purchase  for  the  State,  and  that  proceedings  woyld 
be  instituted  to  recover  possession  of  the  land  unless  redeemed 
within  thirty  days,  which  was  not  done;  but  the  statute  provides 
in  terms  not  only  that  personal  property  shall  be  first  subjected 
to  pay  taxes,  but  in  express  language  of  section  15  makes  a  con- 
dition of  a  valid  sale  of  land  for  such  purposes  that*' there  be  no 
personal  property  the  sheriff  or  tax  collector  can  distrain  for 
taxes  due." 

There  is  no  allegation  in  the  pleadings  that  defendant  had  no 
personal  property  in  Lee  county  subject  to  distraint  for  the  taxes 
due;  and  as  a  sale  of  the  land  in  question  could  not  be  legally 
made,  if  there  was  such  personal  property  out  of  which  the  taxes 
could  be  made,  it  follows  there  was  a  failure  of  plaintiff  to  state 
a  fact  essential  to  constitute  his  cause  of  action,  and  the  general 
demurrer  was  properly  sustained. 

Judgment  affirmed.  * 


CHAPIN  V.  FULKERSON. 
(Filed  Feburary  3,.1894.) 

1.  A  def»^Tidant  pnfcors  his  appearance  to  an  amended  or  substituted  petl-. 
tioD  who  flies  a  spiieral  demurrer  to  it. 

2.  Ejectment— Pleadinjis—DescriptloD  of  land  claimed— Where  the  petition 
In  ej-ctment  sets  out  hy  metes  and  bounds  a  larj?e  tract  of  land  of  which 
plaintiffs  claim  to  be  the  owner,  and  then  alleges  that  defendant  is  in  pos- 
sefisloD.  without  right,  of  forty  acres  of  suob  land,  the  boundary  of  which 
forty  acres  plaintiff  is  unable  to  give  because  he  does  net  know  it.  and  that 
defnodant  does  know  such  boundary,  and  is  called  upon  to  aive  it,  the  de- 
scripiioD  of  the  land  soufsht  to  be  rpcovered  is  sufficiently  definite. 

3  Same— Failure  to  answer- Defendant's  demurrer  to  the  petition  was 
overruled  and  he  was  allowed  thirty  days  to  file  answer.  At  the  second  term 
thereafter  judgment  by  default  for  failure  to  file  an  answer  was  entered 
against  defendant.  Two  jears  thereafter  defendant  asked  leave  to  file  an 
answer.  Held— No  valid  excuse  for  defendant's  failure  to  file  an  answer 
when  due  is  shown.  His  ignorance  of  his  rights  and  duties  in  this  respect, 
is  no  sufficient  excuse. 

Alexander  Lackey  for  appellant. 

Wm.  M.  Fulkorson  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 
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The  appellee  was  ruled  to  make  his  petition  more  definite.  He 
attempted  to  do  so,  but  failed,  and  on  the  19th  of  September. 
liS89,  he  filed  in  court  a  petition  as  a  substitute  for  the  original 
petition  and  amendments.  The  substituted  petition  alle^i^ed  that 
tlie  appellee  was  the  owner  of  788  acres  of  land,  giving  its  metes 
and  bounds.  It  was  alleged  that  the  appellee  had  the  possession 
of  the  survey,  except  the  parcels  that  two  the  defanaants  held 
without  right,  which  parcels  were  described  by  metes  and 
bounds  in  their  answers  thereto  filed  in  this  case.  It  was  alleged 
rimt  the  appellant  also  held  the  possession  of  a  parcel  of  said 
land  without  right,  containing  40  acres,  but  that  the  appellee 
was  unable  to  give  its  boundary,  and  he  callofi  upon  the  appel- 
lant to  give  if.  The  appellee  also  asked  that  his  title  be  quieted, 
and  that  he  have  judgment  for  the  possession  of  said  40  acres  of 
land. 

The  appellant  filed  a  demurrer  to  the  substituted  petition, 
which  was  overruled,  and  the  appellant  was  allowed  thirty  days 
ifi  which  to  file  an  answer,  but  he  made  no  answer,  and  at  the 
August  term  of  the  court,  1890,  the  petifeion  was  taken  for  con- 
fessed and  judgment  was  rendered  in  favor  of  the  appellee  for 
the  possession  of  the  40  acres  of  land,  giving  its  boundary.  At 
the  August  term,  1892,  the  appellant  tendered  an  answer  contro- 
verting the  allegations  of  the  petition,  and  also  tendering  his 
affidavit,  attempting  to  explain  why  he  failed  to  make  his  an- 
swer in  proper  time. 

The  substituted  petition  set  up  an  action  of  ejectment  against 
the  appellant  for  the  possession  of  40  acres  of  land ;  also  an  action 
to  quiet  his  title  to  the  remainder. 

If  it  be  urged  that  the  40  acres  of  land  was  not  sufflciently 
described  in*  the  petition,  it  is  sufficient  to  say  that  it  is  de- 
scribed as  a  part  of  a  certain  survey  which  was  sufficiently 
xlescribed,  and  which,  we  think,  is  sufficient  to  support  an  action 
t>f  ejectment;  but  if  we  are  mistaken  in  this  the  petition  alleges 
that  the  appellee  could  not  give  the  boundary  of  the  40  acres, 
because  he  did  not  know  it,  and  could  not  ascertain  it;  but  that 
the  appellant  did  know  it,  and  he  was  called  upon  to  give  it. 
which  he  failed  to  do. 

If  it  be  urged  that  the  appellant  was  not  summoned  to  answer 
the  substituted  petition,  it  is  su^cient  to  say  that  he  filed  and 
urged  his  general  demurrer  thereto,  which  had  the  effect  of  en- 
tering his  appearance  to  the  action,  and  was  a  waiver  of  the 
necessity  of  a  summons. 

The  appellant  says  in  his  affidavit,  as  an  excus^  for  not  appear- 
ing and  filing  his  answer,  that  at  the  next  term  of  court  aftei 
the  demurrer  was  filed  and  acted  on  he  was  prevented  from 
attending  court  by  sickness  in  this  family.  It  is  to  be  observed 
that  the  judgment  whs  not  rendered  at  the  next  term  of  court, 
but  at  the  term  after  that,  and  he  gives  no  valid  reason  for  not 
appearing  at  that  term.  Besides,  the  appellant  had  plenty  of 
time  to  have  filed  his  answer,  and  he  offers  no  excuse  for  his 
failure  to  do  so  except  that  he  did'not  know  what  his  rights  and 
duties  were  in  that  regard ;  but  this  excuse  simply  victimizes 
liim  to  the  old  adage,  "where  knowledge  is  a  duty,  ignorance  is 
a  crime."  But  it  is  said  that  the  appellant  was  advised  by  his 
attorney  at  the  time  the  demurrer  was  overruled  that  he  could 
go  home.  This  advice  was  proper,  but  it  did  not  mean  that  the 
*case  was  finally  disposed  of,  and  if  the  appellant  so  understood 
-It  he  was  unfortunate. 

The  judgment  is  affirmed. 
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SMITH  V.    COMMONWEALTH. 
(Filed  February  17,  1894.) 

Criminal  law— JurisdiotioD— Gbaoge  of  veDne— After  a  defendant  has 
jointly  with  others  been  Indicted  for  murder  in  the  county  where  the  alleged 
crime  was  committed,  and  the  case,  by  change  of  venne,  has  been  transferred  - 
to  another  county  for  trial,  and  while  such  case  is  still  pending  in  said 
county  the  circuit  court  of  the  county  where  the  crime  was  committed  has 
no  jurisdiction  over  the  subject- ma tcer  of  the  alleged  crime;  therefore,  a 
second  indictment  returned  by  the  (zrund  jury  of  that  county  afrainnr.  the 
defendant  for  the  6ame  offense,  while  the  first  indictment  is  still  pending 
as  aforesaid,  and  all  proceedings  bud  under  the  second  indictment  are  abso- 
lutely void  for  want  of  jurisdiction  of  the  court  over  the  subject-matter. 

Appellant  and  others  were,  in  1890,  indicted  in  Perry  county  for  the  mur- 
der of  M.  The  case  was  by  the  Commonwealth  transferred  to  Clark  county 
and  was  ther«  pending  in  1893  when  the  grand  jury  of  Perry  county  re- 
turned another  indictment  against  the  appellant  for  the  same  crime.  The 
last-named  indictment  was  transferred  to  Bell  county,  where  appellant  was. 
convicted  and  sentenced  to  the  peniteutiary  for  life.  Held— The  second  in- 
dictment and  the  proceedings  thereunder  are  void.  The  Perry  Circuit  Court. 
bad  no  jurisdiction  of  the  subject-matter  after  the  transfer  of  the  first  in- 
dictment to  Clark  county. 

J.  M.  Unthank  and  Warren  Montfort  for  appellant. 

Wni.  J.  Hendrick  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

'  On  this  appeal  from  a  judgment  of  the  Bell  Circuit  Court  con^. 
signing  the  appellant  to  the  penitentiary  for  life  for  the  muider 
of  John  McKnight  in  Perry  county,  the  following  facts  appear 
from  the  record  upon  which  the  jurisdiction  of  the  trial  court  is 
denied. 

On  August  25,  1890,  the  appellant,  with  a  number  of  oihorp^ 
was  indicted  for  tiie  murder  of  John  McKnight  in  the  Perry  Cir- 
cuit Court,  and  thereupon  the  attorney  for  the  Commonwealth, 
under  the  provisions  of  an  act  of  the  general  assembly,  approved 

ISSO,  giving  the  Commonwealth  the  right  to  change  the  venue  of 
a  case  when  there  existed  a  state  of  lawlessness  on  the  part  of 
the  friends  and  sympathizers  of  the  accused  preventing  a  fair 
tiral,  filed  his  written  statement  and  the  cause  was  •transferred 
to  the  Clark  Circuit  Court.  Thereafter  the  defendant  in  that  in- 
dictment, the  present  appellant,  appeared  in  the  Clark  court  and 
executed  bond  for  ills  appearance  there  as  required  by  law. 

The  regularity  of  his  transfer  and  the  constitutionality  of  the 
act  under  which  it  was  made  were  deterinined  by  this  court  in 
the  case  of  the  Commonwealth  v.  Davidson,  12  Ky.  Law  Rep., 
767,  the  appellee  in  that  case,  Davidson,  being  one  of  the  defend- 
ants in  the  indictmeiit  with  the  present  appellant. 

On  March  17,  1898,  and  while  the  former  indictment  was  still 
pending  and  undetermined  in  the  Clark  Circuit  Court,  the  grand 
jury  of  Perry  county  again  indicted  the  appellant,  Smith,  for  the 
murder  of  .John  McKnight,  and,  notwithstanding  his  protest 
against  the  jurisdiction  of  the  court,  made  by  demurrer  plea  of 
former  jeopardy,  and  his  affidavit  and  the  record  showing  that 
the  Perry  Circuit  Court  had  been  divested  of  its  jurisdiction 
over  the  case  by  the  transfer  mentioned,  the  court  was  about  to 
proceed  to  a  trial  of  the  case  when  the  appellant  procured,  by 
proper  steps  under  the  statute  a  change  of  venue  to  the  Bell 
Circuit  Court. 
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In  the  latter  oourt  the  same  questions  were  again  raised  as  to 
the  jurisdiction  of  the  court,  and  the  foregoing  facts  were  sliown 
t)y  copies  of  the  records  from  the  Perry  and  Clark  Circuit  Courts. 
The  court  refused  to  set  aside  the  indictment,  overruled  the  de- 
murrers, general  and  specific,  and  the  objections  of  the  appellant 
to  the  jurisdiction,  etc.,  and  the  case  proceeded  to  trial  under  the 
protest  of  the  appellant,  who  pleaded  former  jeopardy  and  selj 
forth  the  foregoing  facts,  and  on  the  trial  the  evidence  of  the 
former  indictment  for  the  same  offense  and  the  pendency  of  the 
same  case  in  Clark,  etc.,  were  shown,  and  the  court  was  asked 
to  instruct  the  jury  to  find  tlie  defendant  not  guilty. 

The  court  overruled  his  motions  and  plea,  and  instructed  the 
jury  that  if  they  believed  from  the  evidence  that  the  defendant 
liad  theretofore  been  acquitted  of  the  offense  charged  in  the  in- 
dictment by  a  judgment  of  the  Clark  Circuit  Court,  and  if  they 
further  believed  from  tlie  evidence  that  said  court  had  jurisdic- 
tion of  his  person  and  of  the  offense  charged  in  the  indictment, 
then  they  should  acquit  the  defendant:  and  further,  that  it  was 
admitted  by  the  Commonwealth,  and  must  be  taken  as  true,  that 
the  defendant  was  the  same  person  who  was  indicted  in  the 
Perry  Circuit  Court  at  its  August  term,  189(),  for  the  murder  of 
.Tohn  McKnlght,  and  who  was  then  being  tried  for  thp  murder  of 
the  same  John  McKnight,  and  that  both  indictments  charged 
the  same  otfense.  The  court  also  gave  the  usual  instructions  as 
to  murder,  manslaughter,   etc. 

It  appears  from  the  copy  of  an  order  of  the  Clark  Circuit 
Court,  filed  by  the  appellant  on  his  motions  in  this  case  and  as 
evidence  on  the  trial,  that  the  Commonwealth's  attorne3',  in  the 
judicial  district  embracing  Clark  county,  had  filed  a  written 
statement  on  October  4,  189v^,  upon  which  the  court  ordered  that 
the  indictment  against  th«  defendant,  Smith,  the  present  appel- 
lant, be  filed  away  with  leave  to  redocket  the  same  upon  motion 
of  the  Commonwealth's  attorney. 

It  is  apparent  that  the  finding  of  the  second  indictment,  while 
the  first  one  remained  undisposed  of,  and  all  the  proceedings 
thereafter  had  on  it,  are  quite  out  of  the  ordinary.  It  is  clear 
that  by  its  transfer  of  the  case  to  the  Clark  Circuit  Court  the 
Perry  Circuit  Court  lost  all  jurisdiction  over  the  subject-matter 
•of  the  indictment. 

The  proceedings,  therefore,  thereafter  had  on  the  second  in- 
dictment were  void  for  want  of  jurisdic.tion  in  the  court  in  wMiich 
they  were  had,  and  this  is  true  of  the  attempted  trial  in  the  Bell 
i'ircuit  Court. 

On  motion  of  the  defendant  in  the  Clark  Circuit  Court,  the 
Commonwealth  not  objecting,  the  venue  might  have  been 
•changed  back  to  Perry,  as  decided  in  Hourigan  v.  Common- 
wealth, 11  Ky.  Law  Rep.,  509,  but  not  otherwise. 

The  so-called  trial  in  Bell  was,  in  legal  contemplation,  no  trial 
at  all,  and  the  same  would  have  been  true  of  any  attempted  trial 
in  Perry  on  this  second  indictment.  The  Clark  Circuit  had,  at 
the  finding  of  thisi  second  indictment  and  at  the  time  of  the  trial 
#in  Bell,  full  and  complete  jurisdiction  of  the  case,  and  upon  re- 
docketing  it  might  yet  proceed  to  try  the  appellant  for  the  mur- 
der of  John  McKnight. 

These  principles  are  fundamental  and  elementary.  It  is  but 
just  to  say  that  the  learned  attorney  general,  who,  while  ouick 
f^nough,  always  zealously,  to  prosecute  the  just  pleas  or  the 
^tate,  yet  concedes  this  case  to  be  one  "where  it  is  to  the  inter- 
est of  the  Commonwealth  that  the  law  be  vindicated  by  a  re- 
versal.'' 

The  judgment  is,  therefore,  reversed,  with  direotions  to  quash 
the  indictment  and  discharge  the  appellant. 
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MENDENHALL,  &o.  v.  TUNGATE,  &c. 
(Filed  December  12,  1893.) 

Wills— Testamentary  oapaoity— Evidence— Testatrix,  who  was  slxty-fve 
years  of  a^ze,  had  been  a  helpless  paralytic  since  1888,  and  was  )iedridden 
«nd  s^wechless,  except  that  she  could  utter  three  words,  "yes,"  "no"  and 
'**well."  She  executed  the  paper  in  controversy  in  1887;  could  see  and  hear, 
and  some  of  her  friends  and  neighbors  think  sho  was  capable  of  niakityj;  ik 
^ill.  Her  wishes  as  to  the  disposition  of  her  estate  were  ascertained  by  the 
draftsman  from  speculative  questions  on  the  subject  asked  her  by  those 
«bout  her.  to  which  she  would  replv  "yes"  or  "no."  Held— The  paper  hy 
which  she  gave  her  entire  estate  to  her  four  children,  who  were  near  her 
wiien  it  was  executed,  and  by  which  she  pretermitted  an  absent  frraudchild. 
whom  only  1100  was  jjiven.  is  not  the  last  will  ol  the  decedent.  She  did  not 
have  sufficient  testamentary  capacity  to  conceive  of  her  will,  nor  physical 
ability  to  dictate  a  will  even  if  she  could  have  conceived  one. 

H.  Clay  White  and  Joel  C.  Clore  for  appellants. 

Dickerson  &  Willis  for  appellees. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazejrigg. 

A  paper,  purporting  to  be  the  last  will  and  testament  of  Sarah 
A.  Tungate,  dated  May  14,  1887,  was  olTerod  for  probate  in  the 
<;^rant  County  Court  in  March,  1891.  Its  probation  was  contested 
by  a  granddaughter  of  the  decedent— her  husl)and  joining  with 
her — upon  the  ground  of  want  of  testamentary  capacity  on  the 
part  of  the  alleged \estatrix,  and  because  of  undue  influence  ex- 
ercised over  her  by  the  favored  devisees. 

After  a  thorough  hearing  of  the  testimony  and  a  painstaking 
examination  of  the  authorities  on  the  subject,  the  learned  judge 
of  the  county  court,  in  an  elaborate  opinion,  rejected  the  paper. 
The  propounders  appealed  to  the  circuit  court,  and  upon  trial 
there  the  jury,  under  unobjectionable  instructions,  found  a  ver- 
dict "for  the  will,''  and  from  the  judgment  thereon  the  contest- 
ants have  appealed  to  this  court. 

Tlie  facts,  and  they  are  most  singular  and  interesting  ones,  are 
substantially  these:  In  1888  the  alleged  testatrix  was  stricken 
with  paralysis,  caused  by  the  rupture  of  a  vessel  in  the  brain, 
or  by  a  clot  on  the  brain.  It  rendered  her  unconscious.  She 
was  completely  paralyzed;  was  almost  lifeless  and  remained  in 
that  comatose  condition  for  some  ten  daj's  or  two  weeks.  A 
oonsiderable  portion  of  her  brain — so  testifies  her  attending  phy- 
8ician~was  involved,  and  she  never  improved  much.  She  did 
regain  the  use  of  her  left  limbs  and  her  general  health  was  in  a 
large  measure  restored;  her  appetite  was  good;  slie  was  speech- 
less, save  she  could  use  the  words  "yes,"  "no"  and  "well," 
the  usual  form  of  their  use  being  "yes,  yes,"  "no,  no,"  and 
"•well,  well." 

She  was  sixty-five  years  of  age — a  hopeless,  bedridden  paral- 
ytic, requiring  constant  and  patient  nursing.  In  this  condition 
she  lived  some  seven  years,  and  is  said  by  some  of  the  witnesses 
for  the  appellees  to  have  taken  a  lively  interest  in  what  was 
going  on  around  her.  Wiiat  was  thought  best  for  her  by  her  at- 
tondants  was  done,  though  she  managed  to  maite  her  wants 
known  by  these  monosyllables  to  a  surprising  extent.  She  ne.ver 
wrote  a  line  after  her  paralysis,  though  she  read  some  in  her 
Bible.     She  could  see   and  hear,  and  is    said  to  have  understood 
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what  was  told  to  her.  Her  husband  died  in  the  spring  of  1887. 
and  she  appeared  depressed  for  some  time  thereafter.  Tear& 
came  to  her  eyes  when  some  intimate  friends  called  to  see  her 
for  the  first  time  after  his  death.  She  was  consulted  as  to  what 
food  she  wanted,  speculative  questions  being  asked  her  with  re- 
ference to  the  various  articles.  She  appeared  to  remember  dates, 
and  if  those  talking  in  her  presence  would  fix   the  wrong  date  to 

the  age  of  the  children,  or  to  any  incident  of  which  she  was  sup- 
posed to  have  some  recollection,  she  would  say  "no,  no,"  and 
when  the  right  date  was  fixed  she  would  say  *'yes,"  or  "yes, 
yes."  Several  of  her  neighbors  testified  to  the  fact  that  they 
believed  her  competent  to  understand  the  making  of  a  will,  or 
other  writing,  when  read  to  her,  and  none  of  them  testify 
against  her  sanity.  Her  attending  physician  and  an  attesting 
witness  to  tlie  will  comes  as  nearly  testifyinj?  against  her 
capacity  as  anyone  not  interested.  He  says:  "I  am  satisfied 
that  she  understood,  in  a  measure,  what  was  said  to  her  in  re- 
gard to  that  will;  I  think  she  had  a  will;  I  don^t  think  her  will 
power  was  entirely  lost.  ♦  »  *  She  could  say  *yes. '  and  'no^ 
to  interrogatories  put  to  her  by  Mr.  Dickerson,  and  she,,  I  pre- 
sume, understood  them;  I  don't  know.  •  *  *  She  never  im- 
proved very  much  mentally.  Nature  had  to  make  a  terrible 
struggle  for  her  to  live  at  all."  When  asked  if  she  had  mind 
enough  to  understand  the  will,  he  said:  "I  think  she  had  an 
idea  of  t1  e  drift  of  it;  a  vague  idea;  I  don't  know." 

As  indicated,  lier  husband  died  in  the  spring  of  1887.  He  had 
written  his  will  in  1878,  and  on  March  9th  of  the  year  of  his 
death  it  was  probated.  By  it  the  testator  gave  to  his  wife  one- 
third  of  his  real  estate  in  fee  and  such  portion  of  his  personalty 
as  the  law  would  give  her.  Prior  to  this  she  owned  no  property. 
She  left  four  children  and  a  grandchild — the  daughter  of  a  de- 
ceased son— 'lo  all  of  whom,  before  her  affliction,  she  was  much 
attached.  A  son  and  daughter,  both  unmarried,  lived  with  her 
and  a  married  daugiiter  Jived  near  by.'  These  were  witli  her 
constantly.  A  son  lived  in  Texas.  The  granddaughter,  recently 
married,  livtKl  some  thirty  miles  awav  and  visited  her  grand- 
mother occasionally.  The  will  of  the  husband  was  probated  on 
the  9th  of  tlie  month  and  the  one  in  contest  was  written  five 
days  thereafter.  After  reciting  that  the  testatrix  was  of  sound 
and  disposing  mind  and  memory,  it  provided,  first,  for  the  pay- 
ment of  all  her  just  debts  and  funeral  expenses;  second,  for  an 
equal  distribution  of  her  entire  estate,  real  and  personal,  after 
the  payment  of  her  debts,  among  her  four  children,  naming 
them,  "except  the  sum  of  $10i),  which  was  given  the  grand- 
daughter, p]lla  Tnngate;  and  it  provided,  third,  that  the  grand- 
daughter should  not  have  any  of  the  real  estate,  and  only  $1U0 
of  the  personal  estate,  and  this  was  to  be  paid  to  her  as  soon  after 
the  death  of  the  testatrix  as  could  be  done. 

It  is  a  matter  of  interest  to  note  just  how  the  idea  of  making 
this  instrument  originated,  and  if  it  be  supposed  that  this  in- 
valid could  liave  originated  the  conception  to  note  how  she  com- 
municated that  intention,  and  in  this  connection  we  quote  the 
testimony  of  the  son  who  was  her  constant  attendant: 

"Q.  At  whose  request  did  I  go  down  there;  who  notified  me 
to  come?" 

This  question  was  asked  by  the  draftsman  of  the  will,  who 
was  conducting  the  trial  of  the  case  for  the  propounders. 

'*A.  I  did.^' 

"Q.  How  came  you  to  do  that?" 

"A.  Well,  sir,  by  her  request.'^ 
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"Q.  Now  teli  the  Jury  how  she  communicated  that  request  to 
you,  and  all  about  it,  as  near  an  you  can.'' 

**A.  Well,  after  pa's  will  was  written  here,  I  talked  there  in 
the  room  in  regard  to  the  will — that  is,  what  was  in  it — and  she 
kept  going:  on  for  several  days  after  that,  and  I  kept  t^uesslng 
and  guessing  and  she  kept  pointing  up  this  way  and  I  finally 
guessed  what  it  was.  I  asked  her  if  she  wanted  to  make  a  will; 
she  said  *yes;'  I  asked  her  then  if  she  wanted  Dr.  Lewis  to  write 
it;  she  said  'no;'  I  then  asked  if  she  wanted  you  to  write  it;  she 
said  *ves;'  I  asked  her  if  she  wanted  me  to  tell  you  so;  she  said 
•yes.'*" 

The  draftsman  found  the  testatrix,  who  was  a  stranger  to  him, 
in  bed  and  in  the  condition  indicated  by  the  other  witnesses. 
He  testifies  that  she  could  use  only  the  three  words,  **yes, " 
'*no"  and  *'well,"  but  could  see  and  hear.  He  says  that  he  told 
her  he  had  come  at  the  request  of  Mason  to  write  her  will,  and 
asked  her  if  she  desired  him  to  do  so,  and  she  answered  **yes." 
He  then  asked  her  if  she  could  hear  distinctly,  and  all  that  was 
said  to  her,  and  she  said  *'yes, "  and  whether  she  could  see,  and 
she  answered  the  same  way.  He  told  her  that  if  he  wrote  her 
will  ho  didn't  want  to  write  anything  except  what  she  wanted, 
and  until  he  got  exactly  what  she  wanted  she  must  not  agree  to 
it.  To  his  question  whether  she  understood  all  this  she  an- 
swered **yes." 

The  draftsman  then  labored  some  two  hours,  and  by  a  series 
of  speculative  questions  produced  the  paper  offered.  That  he 
labored  faithfully  and  honeHtly  we  have  no  doubt.  She  did  not 
undertake  to  read  the  document,  nor  was  any  effort  made  to 
have  her  read  it.  It  is  not  clear  that  she  could  have  read  it, 
but  it  was  read  to  her  perhaps  twice.  Everything  done  was  first 
conceived  hy  those  around  her,  and  she  was  then  asked  a  ques- 
tion, to  which  she  could  respond  by  the  use  of  the  words  **yes" 
or  "no."  No  other  means  were  resorted  to  toward  ascertaining 
her  desires.  It  is  evident  at  the  start  that  the  question  of  the 
integrity  of  those  around  the  testatrix  when  the  paper  wa?* 
written  is  a  most  important  one  in  the  case,  and  was  probably 
the  controlling  circumstance  on  reaching  the  verdict  obtained^ 
The  high  character  of  the  draftsman  and  of  the  attesting  wit- 
nesses were  apparently  at  stake,  and  evidently  overshadowed  the 
real  question  at  issue.  We  can  not  bring  ourselves  to  the  con- 
clusion, after  a  careful  examination  of  the  evidence,  that  this 
paper,  providing  without  reason  for  the  pretermission  of  this 
■grandchild— the  child  of  the  first  born— was  the  offspring  of  a 
disposing  mind  and  memory — rational  disposition,  fixedness  of" 
purpose,  capacity  to  know  the  natural  objects  of  her  bounty,  and. 
take  a  general  survey  of  her  estate,  are  terms  wholly  inapplica- 
ble to  the  mental  condition  of  the  physical  wreck  under  consid-^ 
eration.  The  mind  revolts  at  the  thought  of  it.  These  required 
mental  conditions  were  wholly  and  necessarily  absent,  and  the 
paper  can  not  be  regarded  as  coming  up  to  the  requirements  of 
the  statute  or  in  accord  with  any  adjudications  on  the  subject 
under  consideration  so  far  as  we  are  advised. 

The  alleged  testatrix,  in  our  opinion,  was  not  mentally  eom- 
petent  to  originate  the  conception  of  a  will,  and  did  not  have  the 
physical  ability  to  dictate  a  disposition  of  her  estate  or  commu- 
nicate her  intentions  as  the  law  requires. 

The  judgment  is  reversed,  that  further  proceedings  may  be  had. 
consistent  with  this  opinion. 

vol.  15—41 
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LUCAS  V.  COOPER. 
(Filed  November  18,  1893— Not  to  be  reported.) 

1.  Partnership— Evidence— One  of  two  partners  who  had  been  living  to- 
gether on  a  farm  left  it  In  1878,  and  took  away  with  him  a  small  part  of  the 
partnership  personalty,  leaving  the  remainder  on  the  farm  to  be  nsed  or 
consumed  by  the  other  partner,  who  continued  to  use  it  until  his  death  in 
1887.  In  this  action  where  the  surviving  partner  is  claiming  to  be  tfan 
owner  of  a  one-half  partnership  Interest  in  the  personalty  left  by  the  dece- 
dent it  is  held  that  all  the  facts  of  the  case  indloat-e  a  division  of  the  part- 
nership personalty  In  1878,  and  that  the  surviving  partner  owned  no  interest 
in  the  personalty  controlled  and  possessed  by  the  decedent. 

3.  Same— Limitation— sstatute  of  frauds— The  evidence  shows  that  when 
appellant  and  decedent  moved  upon  the  220  acre  farm  there  was  a  written 
agreement  between  them  to  the  effect  that  they  were  to  own  it  equally;  that 
subsequently  this  writing  was  taken  frbm  tJie  clerk's  office  by  appellant 
and  delivered  to  decedent,  in  whom  was  the  legal  tit]<>.  but  that  aft^r  this 
decedent  repeatedly  declared  that  appellant  owned  half  the  land.  Held— 
The  land  was  partnership  property  and  neither  the  statute  of  limitation  nor 
the  statute  of  frauds  applies  lo  prevent  an  action  by  appellant  to  assert  his 
partnership  interest. 

8.  Same— The  fact  that  appellant  qualified  as  executor  of  the  will  of  dece- 
dent does  not  estop  or  oth^^rwise  affect  his  claim  that  he  was  a  joint  owner 
of  the  land  as  a  partner  of  decedent,  since  the  will  Uierely  devises  the  prop- 
erty of  the  testator  and  does  not  attempt  to  indicate  what  that  property  is. 

J.  C.  Hodge  for  appellant. 

J.  K.  Hendrick  and  W.  D.  Greer  for  appellee. 

Appeal  from  Livingston  Conrt  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Tiie  question  to  be  determined  on  this  appeal  is  whether  the 
appellant,  as  plaintiff  in  an  equitable  action  for  that  purpose, 
has  established  his  right  as  a  former  partner  in  business  with 
one  John  Davis,  deceased,  to  one-half  of  Davis'  **Hodge'*  farm, 
consisting  originally'  of  some  220  acres,  and  also  to  one-half  the 
personal  estate  owned  by  Davis  at  his  death  In  1887.  It  is  suffi- 
cient to  say,  with  respect  to  the  personal  property,  that  the  fact 
that  Lucas  left  it  as  long  ago  as  the  year  1878,  to  be  used,  and 
indeed  be,  consumed  by  Davis  in  his  support  and  maintenance, 
renders  it  improbable  that  the  former  was  to  have  any  further 
Interest  in  it,  and  especially  so  as  he  carried  away  with  him 
some  portion  of  it,  although  that  portion  was  comparatively 
small.  The  fact  that  there  was  a  division  of  the  partnership 
property,  although  not  an  equal  one,  must  be  taken  as  conclu- 
sive against  the  assertion  of  any  further  claim  by  the  appellant 
to  this  perishable  property  after  the  lapse  of  so  many  years. 

With  respect  to  the  partnership  real  estate  the  case  is  different. 
The  proof  is  clear  that  when  the  appellant  and  pavis  moved  to  the 
Hodge  farm  there  was  a  written  agreement  to  the  effect  that 
they  were  to  own  it  equally.  This  writing  was  taken  from  the 
clerk's  ofllce,  where  it  had  been  left  and  placed  in  Davis'  care, 
who  was  afraid  it  would  be  in  the  way  of  a  sale  of  a  portion  of 
the  farm  should  he  need  the  proceeds  of  the  sale  for  bis  support 
after  Lucas  moved  away. 

The  parties  had  been   in  business    together  for  eigliteen  years. 

Davis'  first  wife  was  the  aunt  of  the  wife  of  Lucas  and  his 
second  wife  was  the  sister  of  Lucas.    The  men  trusted  each  other 
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Implicitly.  Under  ordinary  oircumstanoes,  the  fact  that  tbla 
writing  was  taken  from  the  ofQce  by  Lucas  and  placed  in  the 
hands  of  Davis  would  easily  raise  the  presumption  that  the  in- 
tention was  to  cancel  it,  but  the  repeated  declarations  of  Davis, 

«fter  Lucas  had  moved  away  and  after  this  paper  had  been  left 
with  him,  to  the  eflfect  that  Lucas  was  the  owner  of  one-half  the 
farm,  is  conclusive  of  the  question  of  ownership.  For  conven- 
ience merely  the  legal  title  was  left  in  'Davis.  The  laud  was 
partnership  property  beyond  a  doubt,  if  the  proof  is  to  be  be- 
lieved. The  chancellor  held  the  plaintiff  not  to  be  entitled, 
probably  because  it  was  thought  the  plea  of  limitation  or  the 
statute  of  frauds  determined  the  case  against  him.  We  think 
neither-pleas  affect  the  question.  I^'or  is  the  claim  of  appellant 
to  one-half  the  partnership  lam  I  affected  by  the  fact  that  he 
qualified  as  the  administrator,  with  the  will  annexed,  of  Davis. 
The  will  gave  the  property  of  the  testator  to  the  widow.  It  did 
not  attempt  to  indicate  in  what  his  property  consisted. 

We  see  no  reason  for  disturbing  the  amount  fixed  by  the  judg- 
ment of  the  chancellor  as  in  the  hands  of  Lucas  as  administrator 
and  due  to  Mrs.  Cooper,  but  its  collection  should  not  be  enforced 
as  a  lien  on  the  Ray  farm.  The  judgment  should  direct  an  equal 
•division  of  the  220  acres — the  old  Hod>;e  farm.  The  TS^a  acres 
sold  to  Cooper  by  Davis  should  he  set  apart  to  the  appellee,  Mrs. 
Cooper,  as  that  much  of  her  share  in  the  land,  and  the  judgment 
against  the  appellant  should  be  enforced  against  his  half  of  this 
220  acres. 

The  judgment  is  reversed,  with  directions  to  enter  judgment 
as  indicated  herein. 


OARNETT,  SR.,  &c.  v.  THE  FARMER'S  NATIONAL  BANE: 

OF  CYNTHIANA. 

(Filed  November  21,  1893— Not  to  be  reported.) 

Appeals— Mandate— Bight  to  new  trial  on  reversal— -A  verdiot  and  judg* 
tnenc  for  two  separate  sums,  one  for  18,622.92  and  the  other  of  11,000,  bavins 
been  rendered  against  the  sureties  of  a  bank  official,  this  court  held  on  ap- 
peal by  the  sureties  that  the  court  ought  to  have  instructed  the  jury  to  find 
fur  defendants  as  to  the  SI, 000,  but  found  no  error  in  tbe  proceedings  as  to 
the  $8,622.92  item.  The  case  was  reversed  "for  further  proceedings  oon- 
fiistent  with  the  opinion."  Held— The  action  of  the  lower  court  in  setting 
Aside  the  former  judgment  and- rendering  one  for  $3,622.92  against  tbe  sure- 
ties, without  a  new  jury  trial  as  to  it,  was  In  conformity  with  the  opinion 
•and  mandate.  The  defendants  were  not  entitled  to  a  retrial  as  to  tbe 
^,62*^.92  because  one  fair  and  Impartial  trial  was  bad  as  to  it. 

Ward  &  Kimbrough  for  appellants. 

G.  C.  Lockhart  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  judgment  of  the  lower  court,  prior  to  the  former  appeal  of 
this  case,  was  for  $4,622.92.  Of  this  the  sum  of  $3,622.92  was  for 
money  conveited  to  his  own  use  by  the  clerk  of  the  appellee  by 
means  of  false  entries  in  his  individual  deposit  account,  and  the 
sum  of  $1,000  was  appropriated  and  its  taking  concealed  by  a 
•change  of  figures  on  the  deposit  blo'tter.  The  keeping  of  tbe 
deposit  account  was   within  the  scope  of   the  clerk^s   duty.    Tbe 
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keeping  of  the  deposit  blotter  was  not.  Therefore,  this  ooort 
said  on  that  appeal  (91  Ky.,  614):  '*In  our  opinion  the  evidence 
olearly  shows  that  King,  "wilhout  any  other  opportunity  or  meana 
than  such  as  his  office  of  clerk  afforded,  and  while  acting  en- 
tirely within  the  sphere  of  that  office,  fraudulently  converted 
the  sum  of  $8,622.92,  and  the  express  terms  and  conditions  of  the 
bond  being  thereby  and  thus  violated,  without  contributory 
fraud  of  the  bank,  his  sureties  are  liable  therefor.     But  we  think 

it  is  ]ust  as  clear  they  are  not  liable  for  the  other  sum,  $l,UOO. 
♦  *  *  As  the  loss  of  the  $1,000  resulted  from  the  act  of  the  bank 
in  putting  King  in  position  where  he  could  and  did  take  it,  and 
his  sureties  dia  not  bind  themselves  to  answer  therefor,  they 
can  not  now  be  held  liable,  and  in  that  respect  the  judgment  is 
erroneous,  and  reversed  for  further  proceedings  consistent  with 
this  opinion.'' 

Upon  a  return  of  the  case  the  lower  court  set  aside  its  former 
Judgment,  and  over  the  objection  of  the  appellants  rendered  judg- 
ment against  them  for  the  sum  of  $H.617.92.  The  question  on 
this  appeal  is  whether  there  were  "further  proceedings  consist- 
ent with  the  opinion." 

The  case,  it  will  be  observed,  was  not  sent  back  with  directions 
for  a  new  trial,  ard  it  is  evident  that  no  error  was  uommitted  on 
the  trial  in  the  opinion  of  this  court,  save  that  an  instruction 
asked  by  the  appellants  and  refused  by  the  court,  to  find  for  the 
defendants  as  to  the  item  of  $1,000  should  have  been  given.  The 
liability  of  the  defendants  for  the  item  of  $8,622.92  was  deter- 
mined by  a  verdict  and  judgment  free  from  error,  and  to  the 
extent  only  that  the  item  of  $1,000  was  embraced  therein  was  the 
judgment  deemed  erroneous  or  reversed. 

The  mandate,  based  on  this  opinion,  could  properly  have  set 
aside  the  former  judgment  only  as  to  this  item. 

As  said  by  counsel  for  appellees,  the  two  items  were  dis- 
tinctly separable  in  the  pleadings  and  proof.  The  issue  as  to 
one  of  them  was  properly  submitted  to  the  jury,  and  no  error 
occurred  on  the  trial  of  that  issue.  But  as  a  matter  of  law,  upon 
the  facts  presented  on  the  issue  as  to  the  item  of  $1,000,  the  sure- 
ties were  not  liable.  Why  shall  the  parties  be  required  or  be  en- 
titled to  retry  an  issue  already  once  correctly  tried? 

We  think  the  judgment  below  was  in  conformity  with  the  opin- 
ion, and  it  is,  therefore,  affirmed. 


CALVERT,  Ac.  v.  TOWN  OF  PEWEE  VALLEY. 
(Filed  February  1,  1894— Not  to  be  reported.) 

1.  GoDveyaDoe  of  lot  for  school  purpose  oonBtrued — A  lot  was  ooDveyed  to 
oertain  grantees  "for  school  purposes  and  suoh  other  uses  oonsistent  with 
lr.6  use  for  school  purposes  as  a  majority  in  interest  of  the  owners  may  de- 
termine," with  the  further  proviso  that  its  use  for  school  purposes  was  not 
to  be  abandoned  "except  by  the  written  consent  of  those  who  may  own  at 
least  ten- thirteenths  of  said  land,"  and  when  such  consent  was  obtained  the 
lot  mif^ht  "be  converted  to  other  uses  or  sold  by  the  owners  for  any  purpose 
whatever."  Appellee,  the  owner  of  two-thirteenths  of  the  lot,  and  a  oor- 
porntion  duly  authorized  to  create  and  maintain  a  graded  sohool,  claims  the 
right  to  erect  a  sohoolhouse  on  the  lot,  while  appellants,  the  owners  of 
seven-thirteenths  of  it.  assert  a  right  to  Its  possession.    Held — 

The  right  to  use  the  lot  for  school  purposes  is  not  lost  or  abandoned  until 
the  owners  of  ten-thirteenths  shares  of  it  so  agree  in  writing,  and  the  own- 
ers of  a  majority  in  interest  of  the  shares  have  no  right  to  and  can  not  pxe^ 
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Tent  its  use  for  suoh  purposes,  although  they  may  determioe  to  use  It  for 
other  purposes  oonsistent  with  soboul  purposes,  adq,  therefore,  appellee  baa 
«  right  to  ereot  a  sohoolhouse  thereon  without  the  consent  of  appellant, 
who  Is  nut  entitled  to  possession  of  the  lot. 

9.  Same— Pleadings— To  an  aotion  by  appellee  to  enjoin  appellants  from 
Interfering  with  the  ereotion  of  the  soboolhouse  on  the  lot  an  answer  alleg- 
ing the  appellee  had  abandoned  its  purpose  to  erect  the  soboolhouse  and  had 
no  right  to  prosecute  the  action,  because  the  same  had  been  compromised 
and  settled,  and  that  the  owner  of  a  majority  of  the  shares  of  the  lot  ba^ 
not  consented  to  the  ereotion  of  the  soboolhouse.  and  that  appellee  had  one 
soboolhouse  and  did  not  need  another,  was  insufficient,  and  a  judgment  for 
-appellee  as  prayed  for  was  proper 

Morris  &  Ladd  for  appellants. 

M.  W.  Mulr  for  appellee. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  1873  Amelia   M.  Crawford,  in    consideration  of    the   sum   of 

^503.90,  sold  and  conveyed    to  the  appellee   and  others   some  two 

acres  of  laud    to  be  used    *'for  school    purposes,  and    such   other 

purposes  consistent  with  its   use  for  school  purposes  as  majority 

in  interest  of  the  owners  may  determine." 

Its  use  for  school  purposes  was  not  to  be  abandoned  ** except 
by  the  written  consent  of  those  who  may  own  at  least  ten-thir- 
teei'fths  of  said  land/'  and  when  such  consent  was  obtained,  then 
the  propfirty  might  '*be  converted  to  other  uses,  or  be  sold  by 
the  owners  for  any  purpose  whatever." 

To  what  use,  if  any,  the  property  was  put  for  some  years  after 
tills  conveyance  does  not  appear, 'but  in  1890  the  appellee,  the 
-owner  of  two-thirteenths  of  it,  and  the  representative  of  a  ma- 
jority of  the  owners,  acting  under  a  resolution  of  the  board  of 
trustees  of  the  town,  began  the  erection  of  aschoolhouse  thereon. 
The  corporate  limits  of  the  town  constituted  a  common  school 
<iistrict,  and  by  its  charter  the  appellee  was  authorized  to  main<^ 
tain  a  common  school  for  the  district. 

It  appears  that  by  purchase  from  the  original  grantees  the  ap- 
pellant, Clara  Calvert,  became  the  owner  of  seven-thirteenths  of 
this  lot,  and  when  the  work  of  erecting  the  building  began  she 
and  her  father,  her  co-appellant,  interfered  with  the  workmen 
and  in  effect  drove  them  off  the  premises.  Thereupon  this  action 
was  brought  by  the  appellee,  seeking  to  restrain  the  appellants 
from  such  interference  an«i  asking  that  the  right  to  the  use  of 
the  lot  in  question  for  school  purposes  be  adjudged  in  it  under 
the  deed  from  Crawford.  The  defendants  to  the  action,  the  ap- 
pellants, not  appearing,  the  cause  was  submitted  and  judgment 
rendered  perpetuating  the  injunction  and  adjudging  the  plaintiff, 
the  appellee,  to  be  the  rightful  owner  of  the  property  for  school 
purposes,  and  that  the  appellants  have  no  interest  in  it. 

On  the  second  day  after  the  judgment,  and  during  the  same 
term,  the  appellants  appeared  and  moved  to  set  aside  ihe  order 
of  submission  and  file  their  answer.  The  court  refusing  to  do  so, 
they  have  appealed  to  this  court,  complaining  of  the  order  over- 
ruling their  motion  and  of  the  judgment  as  well. 

The  only  question  we  need  notice  is  as  to  the  sufficiency  of  the 
proposed  answer.  It  is  to  the  effect,  first,  that  after  the  institu- 
tion of  the  action  appellee,  by  its   board  of  trustees,  abandoned 
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its  purpose  ef  erecting  the  schoolhoase,  and  directed  the  partly-- 

constructed  building  to  be  torn  down;  second,  that  the   appellee 

has    no  right   to  prosecute  the    suit  because    the  claims    set  up 

therein  have  been  compromised  and  withdrawn;  that  the  action 

was  to  be  dismissed  under  the  agreement,  and  the  suit  is  now 
being  carried  on  in  violation  of  the  agreement;  third,  that  a 
majority  of  the  owners  have  not  consented  to  or  directed  th<> 
erection  of  the  proposed  building;  that  the  district  already  hsk6 
or  claimed  to  have  a  suitable  schoolhouse,  and  also  had  one 
under  lease'  and  did  not  need  another;  that  a  heavy  tax  would 
be  required  to  complete  the  work,  etc.;  fourth,  that  the  appel- 
lants claim  Calvert  was  the  owner  of  seven-thirteenths  of  the  lot 
In  question,  and  was  entitled  to  the  possession  of  it. 

It  does  not  seem  to  us  that  the  matters  set  up  by  the  appellants 
offer  any  obstruction  to  the  use  of  the  property  as  provided 
for  in  the  conveyance  by  Crawford. 

The  ownership  of  the  appellant,  Clara,  is  subject  to  the  uses- 
named  in  the  deed,  and  that  the  appellee  is  proceeding  in  good 
faith  to  use  the  lot  as  it  was  intended  to  be  i!ised  is  apparent 
from  the  record.  Tne  interference  of  the  appellant,  J.  w.  Cal- 
vert, was  unwarranted,  and  the  proceedings  against  him  for  con- 
tempt seem  to  indicate  that  he  is  trying  to  divert  the  use  of  the 
lot  from  its  intended  service. 

While  chairman  of  the  board,  a  position  he  seems  to  have  at- 
tained after  the  institution  of  this  suit,  the  appellant,  J.  W.  Cal- 
vert, appears  to  have  induced  the  board  to  take  steps  looking  to 
the  dismissal  of  the  suit  and  the  abandonment  of  the  work. 

He  was  soon  ** deposed, ^^  however,  and  his  project  failed.  Id 
the  method  of  his  retirement  from  the  chairmanship  be  claimR 
to  have  been  the  victim  of  a  conspiracy,  and  that  his  successor 
iTnlawfully  seized  the  ofHce.  Be  all  this  as  it  may,  thescv 
grievances  afford  him  no  right  to  interfere  with  the  designated 
use  of  the  property  under  the  deed  of  Crawford. 

The  recitation  in  the  judgment,  that  the  appellants  have  no  in- 
terest in  the  property,  must  be  taken  to  mean  no  interest  in  con- 
flict with  the  uses  indicated  in  the  deed.  Before  its  use  for 
school  purposes  could  be  abandoned  the  holders  of  ten  out  of 
thirteen  shares  must  so  agree,  and  while  a  majority  in  interest 
of  the  owners  may  determine  such  other  uses  of  the  property  as 
may  be  consistent  with  its  use  for  school  purposes,  the  holder  or 
holders  of  any  number  of  shares  less  than  ten  of  the  thirteen  can 
not  frustrate  its  principal  use  as  fixed  by  the  express  torms  of 
the  conveyance  under  which  it  is  held. 

Judgment  affirmed. 


KENTUCKY  NATIONAL  BANK  v.  MARTIN,  Ac. 
(Filed  February  3,  1894— Not  to  be  reported.) 

The  maker  of  a  note,  whioh  is  not,  under  the  atatnte,  placed  on  the  foot- 
ing of  a  bill  of  ezohanee,  may  plead  a  want  of  consideration  to  an  action  oa 
it  by  a  bank  whioh  aor^epted  and  holds  it  as  collateral  security. 

The  maker  executed  a  note  for  $4,000,  secured  by  a  mortftage,  which  tb» 
payee  agreed  to  hold  as  collateral  security  for  a  loan  or  advancement  he  was. 
to  make  of  that  amount.  The  payee  gave  the  maker  his  check  for  $4,000  on 
a  bank  of  Louisville,  in  whioh  he  had  no  money,  and  took  the  note  and 
mortgase  and  pledged  it  to  another  hank  as  oollnteral  security  for  a  loan. 
The  check  for  $4,U00  was  never  paid.  Held— The  plea  of  no  consideration  in. 
available  by  the  maker  of  the  note  in  an  action  on  it  by  the  bank  holding  it 
at  collateral  security. 
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Thomas  F.  Hargis  for  appellant. 

D.  W.  Wright  for  ajipellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

H.  P.  Smith,  a  member  of  the  firm  of  Wall,  Smith  &  Co.,  en- 
gaged in  the  tobacco  trade,  obtained  from  Mrs.  A.  A.  Martin  her 

note  for  $4,000,  executed  on  January  25,  1887,  and  payable  in 
twelve  months,  with  Interest.  She  also  executed  a  mortgage 
upon  her  real  estate  to  secure  its  payment. 

She  was  at  the  time  a  married  vvoman,  but  empowered  under 
the  statute  to  trade,  contract,  etc.,  as  a  feme  sole.  Her  husband, 
C.  S.  Martin,  had  been  engaged  in  the  purchase  and  sale  of  to- 
bacco, and  bis  venture  resulted  in  loss,  and  to  enable  him  to 
further  speculate,  with  a  view  of  retrieving  his  losses,  H.  if. 
Smith  agreed  with  Martin  and  his  wife  that  he  would  take  the 
note  thus  secured  to  indemnify  him  and  would  give  to  the  wife, 
A.  A.  Martin,  a  check  for  the  $4,000 on  the  Louisville  Banking  Co. 

He  gave  to  Mrs.  Martin  a  check  for  the  amount  on  that  bank, 
but  tcud  her  not  to  send  it  on  for  a  few  days,  the  transaction 
having  taken  place  in  Bowling  Oreen. 

Smith,  with  the  note  and  mortsage  in  his  pocket,  went  from 
Bowling  Oreen  to  Louisville  and  deposited  those  papers  in  the 
office  of  the  partners.  He  says  that  while  he  was  away  Harris, 
one  of  his  partners,  took  the  note  and  mortgage  and  pledged 
them  as  collaterals  for  money  borrowed  of  the 'appellant,  the 
Kentucky  National  Bank. 

The  cashier  of  that  bank  says  thaf  Smith  himself  made  the 
pledge,  but,  if  not,  learning,  as  he  says,  of  what  his  partner, 
Harris,  had  done,  he  went  to  the  bank  and  informed  the  cashier 
of  the  infirmity  of  the  paper,  but  yet  renewed  the  pledge  for 
money.  It  is  denied  by  the  cashier  that  any  such  information 
was  Kiven  him  by  Smitli,  and  the  facts  and  oitcumstances  sur- 
rounding the  transaction  sustain  the  cashier,  as  no  business 
banker  would  have  accepted  such  paper  when  cognizant  of  its 
defects. 

Smith  was  then  pressed  for  money,  and  was  willing  to  deceive 
both  the  banker  and  Mrs.  Martin  in  order  to  prevent  a  disclosure 
of  his  Arm's  condition.  The  IJrm  in  fact  failed  within  ten  or 
fifteen  days  after  this  check  was  given  to  Mrs.  Martin  and  the 
$4,000  note  executed. 

The  check  has  never  been  paid,  and  neither  Smith  nor  his  firm 
had  any  money  in  the  Louisville  Banking  Co.  with  which  to 
pay  it. 

It  is  not  pretended  that  any  consideration  ever  passed  to  Mrs, 
Martin  for  this  note,  but  the  promise  by  Smith  to  have  that  sum 
placed  to  her  credit  in  the  Louisville  bank. 

It  is  argued  that  the  note  was  given  by  Mrs.  Martin  to  enable 
Smith  to  raise  money  on  it,  and  the  check  held  by  her  to  show 
the  bona  fides  of  the  transaction,  if  any  trouble  stiould  originate' 
from  it;  that  Smith  never  intended  to  raise  money  for  Martin, 
but  for  himself,  and  the  ease  with  which  fraud  could  be  prac^ 
ticed  in  that  way  is  pointed  out.  It  is  also  insisted  the  note  was 
executed  to  enable  Smith  to  raise  money,  and  whether  for  him- 
self or  Martin  is  immaterial.  The  trouble  in  this  case  for  the 
appellant  arises  from  the  fact  that  no  fraud  is  proven. 

Martin  and  Smith  both  swear  that  the  papers  evidenced  what 
in  fact  took  place,  and  that  Smith  was  to  take  the  note  to  secure 
himself  and  deposit   the  money    to   Mrs.  Martin's    credit.     That 
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Smith  practiced  a  fraud  is  manifest  by  pledging  tliis  woman's 
note,  when  he  had  no  right  to  use  it  until  he  had  deposited  the 
money  as  argeed  on. 

It  is  nonnegotiable  paper,  and  the  want  of  consideration,  or 
the  failure  of  Smith  to  comply,  is  a  defense  on  the  part  of  Mrs. 
Martin  against  the  petition  filed  by  the  appellant  (the  bank)  to 
foreclose  the  mortgage. 

The  appellant,  when  told  by  Smith  that  he  had  advanced  the 
money  on  the  note,  believed  his  statement,  and  as  it  was  false 
the  bank  must  lose. 

Judgment  aliRrmed. 


TO^^NSEND'v.  BURTOBT. 
(Filed  February  1,  1894— Not  to  be  reported.) 

Pleadings— Where  defendant  is  sued  for  the  value  of  certain  staves  alle^pd 
to  be  wrongfully  detained  by  hira,  an  answer  a^verring  that  be  bought  the 
staves  from  a  certain  person,  and  that  "he  is  informed"  said  person  "olaiins 
the  land  off  which  the  staves  were  out,"  is  not  sufficient  to  require  proof  of 
title  by  plaintiff  to  such  land. 

John  C.  T(j)wnsend  for  appellant. 
Appeal  from  Ohio  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  sued  the  appellee  for  the  recovery  of  7,8(X)  bucked 
white  oak  staves,  alleged  to  be  wrongfully  detained  from  him 
by  the   appellee. 

In  hifi  answer  the  appellee  put  in  issue  the  quantity  and  value 
of  the  staves,  and  then  "denies  that  plaintiff  was  or  is  the  owner 
of  the  land  off  which  the  staves  were  gotten,  or  was  or  is  the 
owner  of  the  staves  mentioned  in  the  ijetition." 

He  further  says  that  he  bought  the  staves  from  one  Whittler, 
and  that**he  is  informed"  that  Whittler,  for  himself  and  his 
wards — Sarah  and  Emily  Whittler—* •claims  the  land  off  which 
the  staves  were  cut.'' 

On  the  trial  of  the  case  the  appellant  exhibited  the  judgment 
of  the  circuit  court  in  the  case  of  Whittler's  Adm'r  v.  Whittler's 
Heirs,  <&c.,  directing  a  sale  of  the  land  in  question;  also  the 
, commissioner's  report  of  the  sale  as  made  to  the  appellant,  its 
confirmation  and  the  deed  made  in  pursuance  of  the  orders  of 
the  court;  also  the  orders  of  the  court  showing  the  appearance 
of  a  number  of  the  heirs  of  Whittler  and  tlie  order  appointing 
guardian  ad  litem  for  the  infants,  and  the  answers  of  such 
guardian. 

The  original  papers  in  this  old  suit  were  lost,  and  the  appellant 
was  not  able  to  show  service  of  process  on  the  defendants  in  the 
case.  The  court  thereupon  erave  a  peremptory  instruction  to  the 
jury  to  find  for  the  defendant,  the  appellee.  The  averments  of 
the  anwer  substantially  show  the  appellee  to  have  been  a  mere 
trespasser.  He  does  not  allege  that  his  vendor  of  the  staves 
owned  the  land  or  had  possession  of  it,  either  in  his  own  right 
or  that  of  his  wards.  He  is  simply  "informed''  that  his  vendor 
claims  it.  His  allegations  in  this  behalf  are  not  sufTloient  to 
have  put  the  plaintiff  to  the  proof  of  his  title,  but  if  they  were 
the  title  exhibited  was  sufficient.  The  case  should  have  gone 
to  the  jury  on  the  issues  actually  involved  in  the  pleadings. 

The  judgment  is  reversed  in  order  that  the  case  may  be  retried 
on  principles  consistent  with  this  opinion. 
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CARPENTER  V.  BELL,  Ac. 

(Filed  February  8,  1894— Not  to  be  reported.) 

Where  a  pleadiDfl:  Is  tendered  but  rejeoted,  and  la  not  made  a  part  of  the 
record  by  order  of  court  or  by  the  bill  of  exceptions,  the  correctness  of  the 
order  refusing  to  fl}e  it  can  not  be  considered  on  appeal,  and  an  appeal 
trom  such  order  must  be  dismissed. 

Wright  &  MoElroy  for  appellant. 

Louis  McQuown  for  appellees. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  brought  by  appellee,  as  guardian,  for  sale  of 
land  in  which  he  has  a  life  estate,  his  children,  of  whom  he  is 
statutory  guardian,  having  remainder,  and  also  for  confirmation 
of  a  sale  already  made. 

The  appeal  is  by  grandmother   of  the    children  from  an    order 

of  court  rejecting   her  petition    to  be  made    party  defendant  and 

overruling  her   motion  to  file    it  as  an    answer  to  petition  of  the 

plaintiff. 

It  does  not  appear  from  the  transcript  before  us  that  the  peti- 
tion tendered  and  asked  to  be  filed  as  an  answer  was  ever  in  fact 
made  part  of  the  record  by  either  order  of  court  or  bill  of  excep- 
tions, and  consequently,  as  has  been  often  held,  it  can  not  be 
considered  on  appeal  to  this  court.  So  that  without  reference  to 
the  right  of  appellant  to  file  the  petition  and  answer,  or  the 
merits  of  her  defense  to  the  action,  the  appeal  must  be  dis- 
missed. 


CHENAULT  v.  GEORGE. 
Filed  February  3,  1894— Not  to  be  reported. ) 

Opening?  of  passway— Payment  of  damages— Injunctions— The  county 
oourt,  having  established  a  passway  over  the  land  of  G.  for  the  benefit  of 
T.,  appointed  a  surveyor  to  open  it.  When  the  surveyor  commenced  to  open 
It  G.  enjoined  him  from  so  doing  because  T.  had  not  paid  the  damages 
assessed  therefor.  Thereupon  the  surveyor  tendered  in  court  the  amount  of 
enoh  damages  and  the  court;  dissolved  the  injunction  against  him.  Held— 
G.  can  not  complain  because  the  surveyor  rather  than  T.  tendered  the 
amount  of  the  damages;  he  is  bound  to  accept  same. 

O'Bear  &  Bigstaft  for  appellant. 

Z.  T.  Young  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Tipton,  who  owned  land  located  so  as  to  cut  him  oflE  from  his 
place  of  business,  applied  to  the  county  court  for  a  passway  to 
the  Mt.  Sterling  turnpike.  The  road  had  to  pass  over  a  small 
strip  of  land  belonging  to  the  appellant,  Chenault,  and  the  latter 
having  been  notified,  the  county  court,  hearing  the  case,  estab- 
lished the  passway.  The  damages  were  fixed  at  $1()0.  An  ap- 
peal was  taken  to  the  circuit  court  and  final  order  below  afiirmed. 
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It  was  then  brought  to  this  court  and  the  appeal  disniisBed. 
The  county  court  then  appointed  the  appellee.  QeoTf^e^  a  super- 
intendent of  the  work  In  opening;  the  road.  He  was  about  to 
commence  the  work  when  the  appellant  enjoined  him  on  the 
sole  ground  the  damages  had  not  been  paid,  and  that  the  county 
court  had  no  power  to  authorize  an  entry  on  his  land  until  be 
was  paid.    This  is  his  only  complaint. 

George,  the  surveyor,  is  the  only  appellee  or  party  defendant 
to  thd, action.  He  came  into  court  and  tendered  the  $100,  and  the 
appellant  refused  to  receive  it.  The  court  then  placed  the  money 
in  the  hands  of  a  receiver  to  loan  out,  and  dissolved  the  injunc- 
tion at  the  cost  of  George,  and  Ghenault  appeals.  The  parties 
were  in  a  court  of  equity,  the  one  claiming  his  money  and  the 
otHer  willing  to  pay,  and,  in  fact,  tendering  it  into  court,  and 
why,  when  the  appellant  got  all  he  asked  for,  he  is  not  satisfied, 
we  can  not  well  see.  Is  it  because  George  was  a  mere  volunteer 
and  had  no  right  to  pay  the  money  for  Tipton?  If  so,  in  what 
manner  does  it  affect  the  appellant?  If  George  loses  his  money 
and  can  not  be  substituted  to  the  ri(2:hts  of  Chenault,  it  is  the  loss 
of  George  and  not  that  of  the  former.  You  have  said  to  George 
you  can  not  enter  on  my  land  until  this  money  is  paid,  and  when 
offered  to  be  paid  and  tendered  It  is  refused.  Not  only  so,  the 
chancellor  says,  as  the  money  was  not  paid  before  this  injunc- 
tion was  obtained,  I  will  make  George  pay  the  costs. 

The  appellant  is  out  nothing  with  his  money  in  court  and  must 
take  it,  or  at  least,  when  tendered,  the  chancellor  did  right  in 
dissolving  the  injunction  at  the  cost  of  the  defendant. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


COxMMON WEALTH  v.  FINLEY. 

(Filed  January  10,  1894.) 

ObstruotiOQ  of  street—While  a  t^^ixiporary,  reasonable  and  oocaslonal  ob- 
BtruotioD  of  the  use  of  the  street  for  any  lefficinaate  purpose  is  not  a  Dui- 
sanoe,  yet  any  continued  enoroasbment,  it  luatters  not  for  what  purpose^ 
is  a  Duisanoe,  and  punishable  as  such. 

Upon  the  trial  of  appellee  for  creatiuK  a  public  nuisance  by  obstruotlofr 
one  of  the  streets  of  the  town  of  Williarosburfr,  as  the  evldenoe  showed  that 
'  twenty-four  feet  of  the  width  of  the  street  had  for  more  than  forty  days  been 
occupied  by  stones  placed  there  by  defeodant,  and  that  travel  alonfc  tbe 
street  had  for  that  leiif^th  of  time  Leen  Impeded  by  this  obstr'nction,  tbe 
court  erred  In  giving  a  peremptory  instruction  to  find  for  defendant. 

Wm.  J.  Hendrick  for  appellant. 

H.  F.  Finley  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

While  it  is  true  that  a  temporary,  reasonable  and  occasional 
obstruction  of  the  use  of   a  public  street  for   any  legitimate  pur- 


WILSON  V.  HOOKER  ft  TABOB.  651 

pose  is  Dot  a  nuisance,  the  right  is  subordinate  to  the  publio 
right  to  use  Ihe  street  for  travel.  A  duty  rests  on  the  party  to 
remove  the  obstruction  as  soon  as  possible,  and  any  continued 
encroachment,  it  matters  not  for  what  purpose,  is  a  nuisance 
and  punishable  as  such.  The  public  have  a  right  to  the  unin- 
terrupted use  of  a  street  to  its  full  extent,  subject  to  such  tem- 
porary and  partial  obstructions  as  all  streets  must  necessarily 
sometimes  suffer. 

The  appellee  was  indicted  for  creating  a  public  nuisance  by 
obstructing  one  of  the  streets  of  the  town  of  Williamsburg,  and 
the  evidence  showed  that  twenty-four  feet  of  the  width  of  the 
street  had  been  occupied  by  stones,  placed  there  by  liim,  for 
more  than  forty  days,  and  that  travel  along  this  street  had  been, 
for  that  length  of  time,  impaired  by  this  obstruction. 

That  this  was  a  nuisance,  indictable  and  punishable  as  such^ 
there  can  be  no  question,  and  it  follows  that  the  court  erred  in 
peremptorily  instructinj^  the  Jury  to  find  for  the  defendant. 

The  judgment  dismissing  the  indictment  is,  therefore,  reversed 
and  cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 


WILSON  V.  HOOKER  <fc  TABOR. 
(Filed  January  10,  1894.) 

Taking  of  depositions  in  term  time— ContinnaDoe— Where  the  defendant 
in  an  equity  case  waited  for  three  months  after  the  issue  was  made  up 
before  taking  any  steps  to  prepare  the  case,  and  then  began  the  taking  of 
depositions  on  the  Saturday  preceding  the  Monday  on  which  the  next  term 
of  court  began,  and  the  taking  continued  into  the  term,  by  reason  of  which 
the  plaintiff  and  his  attorneys  could  not  be  present,  the  one  beinfc  on  the 
grand  jury  and  the  other  busy  in  court,  the  depositions,  which  were  not 
filed  until  after  the  case  was  called  for  trial,  were  properly  suppressed.  And 
the  court  did  not  abuse  its  discretion  in  refuslniz  a  continuance  which  was 
asked,  in  order  that  the  depositions  might  be  retaken,  no  diligence  having 
been  shown. 

Judge  Tost,  dissentlDg,  holds  that,  as  the  depositions  were  taken  after  » 
sufflcient  notice,  the  mere  fact  that  they  were  taken  during  the  term  at 
which  the  case  was  set  did  not  authorize  the  court  to  suppress  them. 

J.  Edwin  Rowe  and  M.  L.  Heaverin  for  appellant. 

J.  E.  Fogle  for  appellees. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Brent. 

In  this  case  Hocker  &  Tabor  having  sued  Ansel  Wilson  on  a. 
promissory  note  secured  by  mortgage,  he  answered,  setting  up 
that  the  note  was  by  mistake  executed  for  more  than  he  owed, 
and  that  he  was  entitled  to  other  credits  besides  those  set  out  in 
the  petition.  A  reply,  filed  in  August,  eomple^^ed  the  pleadings. 
The  burden  was  on  the  defendant.  Court  commenced  November 
2ftth.  On  the  26th,  the  Saturday  before  court  began,  the  defend-^ 
ant  commenced  to  take  depositions.  He  took  two,  his  own  and 
Kenton's.  The  taking  was  continued  into  the  term  of  court,  and 
during  part  of  the  time  the  plaintiff.  Tabor,  and  his  counsel, 
Fogle,  could  not  give  it  their  attention,  the  one  being  on  the 
grand  jury  and  the  other  busy  in  court. 

After  the  taking  the  depositions  were  not  filed  until  December 
2d,  after  the  case  had  been  called  for   trial  and  the  plaintiff  had 
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moved  to  submit.  On  motion  of  plaintiffs  these  depositions 
were  suppressed,  and  we  think  properly,  as  the  facts  above 
stated  show  without  argument. 

The  plaintiff  then  moved  to  submit  the  case.  The  defendant 
objected  and  moved  a  continuance,  with  leave  to  retake  deposi- 
tions, and  in  support  of  that  motion  he  Died  his  own  affidavit 
and  that  of  his  attorney.  His  affidavit  states  that  he  was  unable 
to  take  depositions  sooner  than  he  did  because  his  senior  coun- 
sel, J.  E.  Rowe,  was  engaged  until  November  8th  in  canvassing 
for  the  Commonwealth  attorneyship,  and  that  as  soon  after  the 
election  as  possible  he  took  his  depositions  (the  ones  suppressed); 
that  the  affidavit  was  not  made  for  delay,  but  that  justice  may 
be  done. 

We  do  not  see  how  the  court  could  continue  upon  such  an  ap- 
plication. The  ground  upon  which  defendant  evidently  bases 
his  motion  is  the  absence  of  evidence.  The  816th  section  of  the 
Civil  Code  says,  in  terms,  "a  motion  to  postpone  a  trial  on 
account  of  the  absence  of  evidence  can  only  be  made  upon  affi- 
davit showing:  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  diligence  has  been  used  to  obtain  it.'' 

The  defendant's  affidavit  discloses  nothing  as  to  the  material- 
ity of  the  evidence  he  expects  to  obtain  during  the  continuance; 
but  suppose  we  take  it  that  the  court  can  see  it  is  material  from 
the  suppressed  depositions,  to  which,  however,  no  reference  is 
made,  it  still  remains  that  no  diligence  has  been  used  to  obtain 
it.  For  three  months  after  the  issue  is  made  up,  with  more  than 
one  counsel  engaged,  not  a  single  step  in  the  way  of  preparing^ 
the  evidence  is  taken,  though  counsel  and  witnesses  are  both  at* 
hand.  We  do  not  think  the  court  abused  its  discretion  in  hold- 
ing that  the  defendant  has  shown  no  claim  to  its  indulgence  and 
In  overruling  his  motion  for  a  continuance. 

Upon  a  submission  the  court  gave  judgment  for  the  debt  and 
•decreed  a  sale  of  the  property  for  its  satisfaction. 

This  judgment  is  affirmed. 

Judge  Yost  delivered  the  following  dissenting  opinion: 

The  answer  in  this  case,  in  so  far  as  it  pleaded  a  -payment  on 
the  debt  sued  on,  of  certain  sums  which  the  plaintiff  had  failed 
to  credit  on  the  note,  certaioly  presented  a  good  defense  to  the 
action,  and  the  depositions  taken  by  the  defendant  esrablished 
the  truth  of  the  plea. 

The  court,  in  my  opinion,  erred  in  suppressing  the  depositions 
on  the  ground  that  they  were  taken  during  the  term  of  the  court 
at  which  the  case  was  set  for  trial. 

There  is  no  law  requiring  a  party  to  take  his  depositions  during 
the  vacation  of  the  court.  He  may  take  them  at  any  time  after 
due  notice  to  the  opposing  party. 

The  depositions  in  this  case  were  taken  after  a  sufficient  notice 
before  an  officer  authorized  to  take  them.  They  were  by  him 
duly  certified  and  returned  to  the  office  of  the  circuit  clerk.  That 
the  plaintiff  was  not  present,  because  he  was  engaged  in  court, 
was  his  misfortune,  if  not  his  fault,  for  which  the  defendant  was 
in  no  sense  responsible.  I  am  safe  in  assuming  that,  as  a  rule, 
parties  take  such  times  for  the  preparation. of  their  cases  as  suit 
their  own  rather  than  the  convenience  of    their  opponents. 

The  court  might  have  ordered  the  taking  to  be  reopened  in 
order  to  give  the  plaintiff  an  opportunity  to  cross-examine  the 
witnesses,  but  certainly  had  no  right  to  suppress  their  deposi- 
tions for  this  reason. 

The  judgment,  in  my  opinion,  ought  to  be  reversed. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COVINGTON. 

Filed  Jaouar^  24,  1894.     Appeal  from  Warren   Circuit  Court.    OpiuioD   of 

the  court  by  Judge  Barbour,  affirming. 

Prejudicial  errors— J ury^ admonished  not  to  consider  incompetent  testi- 
mony—In this  action  against  a  railroad  company  to  recover  damages  for 
personal  injuries  the  defendant  could  not  have  been  prejudiced  by  the  error 
of  the  court  in  admitting  as  evidence  rules  of  the  company  which  were  so 
manifestly  irrelevant  they  could   not  have  affected   the  verdict,  and,  even 

though  the  admission  of  one  of  the  rules  might  otherwise  have  been  preju- 
dicial, the  subsequent  admonition  of  the  court  to  the  jury  that  it  was  inad- 
vertently read,  was  incompetent  and  must  not  be  considered  by  them  for 
any  purpose,  cured  the  error. 

Dulaney  &  Mitchell  for  appellant;  B.  F.  Procter  and  Edward  W.  Hines 
for  appellee. 

McGRAW  V.  BUTTON.  &c. 

Filed  January  24,  1894.    Appeal  from  Pendleton  Chancery  Court.    Opinion 

of  the  court  by  Judge  Barbour,  reversing. 

Vendor  and  vendee— Interest— Set-ofi— In  this  action  upon  a  return  of  "no 

property"  to  enforce  satisfaction  of  a  judgment  in  which  defendant  pleads 

as  a  set-off  two  notes  executed  to  him  by  plaintiff  for  the  purchase  price  of 

land,  which  notes  were  not  to  become  due  or  bear  interest  until  one  and 

two  years  after  the  deed  to  the  land  was  made,  the  defendant  is  entitled  to 

no  credit  on  the  judgment,  to  enforce  which  this  action  is  brought,  until  he 

makes  the  deed.    The  judgment  should  bear  interest  up  to  the  time  the  deed 

is  made,  and  credit  should  be  given  as  of  that  date  by  the  amount  of  the 

notes,  less  certain  demands  pleaded   by  plaintiff   in   his  reply  as  a  set-off  to 

the  notes,  which  demands  it  appears  were  intended   by  the  parties  to   be 

treated  as  a  credit  on  the  notes.  The  defendant  should  be  required  to  make 
the  deed  at  as  early  a  day  as  practicable,  and  if  he  fails  to  do  so  his  answer, 
in  so  far  as  it  pleads  a  set-off,  should  be  dismissed  without  prejudice,  which 
will  necessarily  carry  with  it  the  reply  in  so  far  as  it  pleads  a  set-off,  as  the 
claims  so  pleaded  were  intended  to  be  treated  as  payments  on  the  notes 
pleaded  by  defendant  as  a  set-off. 
John  H.  Barker  for  appellant. 

FAIN,  &c.  V.  TURNER'S  ADM'R. 

Filed  January  24,  1894.    Appeal  from   Garrard   Circuit  Court.    Opinion   of 

the  court  by  Judge  Barbour,  reversing. 

Compromise— Consideration— Statute  of  frauds— A   former  judgment  of 

reversal  in  this  case  having  been  set  aside  upon  the  ground  that  one  of  the 

appellees  had  died  before  the  submission  of  the  cause  and  the  cause  had  not 

been  revived,  and  the  case  being  again  submitted,  the  court  still  adheres  to 

Its  former  opinion,  and  now  adopts  it  as  the  law  of  this  case.    For  abstract 
of  that  opinion  see  14  Ky.  Law  Rep. ,  478. 

R.  P.  .TaoobB  and   R.  H.   Tomlinson   for  appellants:  W.  O.  Bradley  and 
Edward  W.  Hines  for  appellee. 

BOGGS  V.  COMMONWEALTH. 

• 

Filed  January  24,  1894.    Appeal  from   Lawrence  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Brent,  affirming. 

1.  Statutei— Emergency  clause— Failure  of  governor  to  return  bill— Tha 
gOfemor's  signature  to  a  bill  containing  "an  emergency  clause"  Is  not. 
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neoessary  to  glye  efleot  to  the  "emergenoy  olause.  *'  UpoD  his  failure  to 
return  the  bill  within  ten  days  it  takes  effect  at  onoe  just  as  If  signed  by 
blm.  The  retainlnf<  of  the  bill  by  the  governor  is,  for  legislative  purposes, 
the  same  as  signing  it,  and  signing  it,  as  used  in  section  88  of  the  new  Gon- 
€titution,  is  synonymous  with  approving  it,  as  used  in  section  66  of  that  in- 
strument. 

2.  Sale  of  liquor  by  distiller— The  act  of  November  11,  1892,  regulating  the 
entire  subject  of  licenses  and  the  liquor  selling,  repeals  the  privilege  of  dis- 
tillers to  sell  without  license  given  by  the  act  of  March  20.  1876.  (General 
Statutes,  chapter  106,  article  2,  section  8. ) 

3.  License  to  sell  liquor— Where  one,  who  has  been  engaged  In  selling 
liquor  without  license  within  six  months  before  he  applies  for  license,  pays 
Che  increased  license  tax  required  by  reason  of  that  fane,  be  does  not  thereby 
become  entitled  to  exemption  from  the  penalty  already  Incurred  for  selling 
without  license. 

Alexander  Lackey  for  appellant;  W.  J.  Hendrick  for  appellee. 

O'BANNON  V.  COMMONWEALTH. 

Filed  January  81,  1894.    Appeal  from  Owen  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Brent,  reversing. 

To  constitute  a  good  indictment  for  the  offense  of  using  false  scales  the 
Indictment  must  state  that  the  defendant,  knowing  the  scales-  to  be  false, 
used  them  in  trade,  with  the  circumstances  of  such  using. 

The  indictment  in  this  case  charges  that  the  defendant,  being  a  dealer  in 
leaf  tobacco  and  purchasing  from  the  farmers  of  Owen  county,  did  "will- 
fully, falsely  and  fraudulently"  keep  in  his  warehouse  a  certain  pair  of 
scales  so  deceitfully  constructed  as  to  cause  every  draft  of  tobacco  weighed 
thereon  and  bought  thereby  to  appear  of  less  weight  than  the  real  and  true 
weight  by  at  least  one-fifth,  and  did,  on  a  certain  day,  willfully  and  falsely 
weigh   the  tobacco  of  a  certain  person   in   the  course  of  his  business,  and 

caused  said  tobacco  to  weigh  1.200  pounds,  when  the  real  and  true  weight 
was  at  least  1.600  pounds.     Held— That,  as  it  is  not  alleged  that  the  defend- 
ant used  the  scales  in  any  actual  transaction  involving  buying  or  selling,  or 
that  he  knew  that  they  were  false,  the  indictment  is  not  good. 
J.  H.  Settle  and  Ira  Julian  for  appellant;  W.  J.  Hendrick  for  appellee. 

STEWART,  HENLEY  &  CO.  v.  PETTIT. 

Filed  January  81,  1894.    Appeal  from  Powell  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Presiding  Judge  Brent,  affirming. 
Upon  appeal  from  a  judgment  diFcharging  an  attachment,  where  there  is 
anything  like  an  equipoise  of  conflicting  testimony,  this  court  will  not  dis- 
turb the  judgment. 
J.  B.  White  for  appellants. 

HOWARD,  &c.  V.  MALONEY. 

Filed  January  31, 1894.    Appeal  from  Marion  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Brent,  reversing. 

1.  Preference  of  creditors— Assignment  of  interest  In  decedent's  estate— A 
written  assignment  by  a  debtor  to  secure  his  creditor  of  all  claim  to  his  in- 
terest in  the  estate  of  a  decedent,  which  consisted  of  realty,  is  to  be  regarded 
as  a  mortgage,  and,  therefore,  a  recordable  instrument.  And  a  petition  by 
creditors  attacking  the  assignment  as  a  preference  within  the  act  of  1866 
having  been  filed  within  six  months  from  the  time  the  writing  was  recorded, 
was  in  time. 

2.  Same— The  fact  that  property  transferred  by  an  insolvent  debtor  to  hi^ 
creditor  with  the  design  to  prefer  came  to  him  by  descent  does  not  preven* 
the  transfers  from  operating  as  an  assignment  under  the  statute. 

Thompson  &  MoChord  for  appellant;  H.  P.  Cooper  for  appellee. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  MILLER. 

Filed  January  81,  1894.    Appeal   from  Knox  Circuit  Court.    Opiulon  of  the 

court  by  Judge  Yost,  reverslnp. 

Master  and  servant— Defective  appliances— In  an  action  by  a  servant 
against  the  master  to  recover  damages  for  personal  injuries  resulting  from 
tbe  master's  alleged  negligence  in  furnishing  defective  machinery  or  appli- 
ances, there  can  be  no  recovery  if  tbe  servant  knew  of  tbe  defect  oi  might, 
by  the  exercise  of  ordinary  care,  have  discovered  it. 

A  section  hand  on  a  railroad,  while  assisting  his  fellow  workmen  In  pro- 
pelling a  band  car,  fell  from  and  was  run  over  by  the  car,  his  fall  being  due 
to  tbe  fact  that  the  handle  he  was  usincs  turned  In  his  hand.  In  this  action 
by  him  against  the  railroad  company  to  recover  damages  for  the  injuries  in 
which  contributory  negligence  was  pleaded  by  defendant,  plaintiff  testifies 
that  he  had  operated  the  car  every  day  for  five  months  prior  to  the  injury ; 
that  the  handle  had  come  loose  before  and  he  had  seen  thQ. foreman  and  other 
hands  repair  it  and   he  was  "well  acquainted  with   the  use  of  hand  cars." 

Held— That  the  court  erred  in  refusing  to  inscruot  th^  jury  on  the  defend- 
anc's  motion  tb^t  if  they  believed  plaintiff  knew  of  tbe  defeGt,."or  could 
have  ascertained  that  fact  by  the  exercise  of  ordinary  care,"  they  must  find 
for  defendant. 

Wilson  &  Rawllngs  and  J.  W.  Alcorn  for  appellant;  Dishman  &  Hays  for 
appellee. 

CHESAPEAKE,  &c..  R.  R.  CO.  v.  THIERMAN. 

Piled   January  81,  1804.    Appeal  from   Kenton  Circuit   Court.     Opinion   of 
tbe  court  by  Judge  Yost,  affirming. 

1.  Master  and  servant— In  an  action  by  a  railroad  employe  against  tbe 
company  for  damages  for  injuries  receivf d  no  presumption  of  negligence  on 
the  part  of  the  company  arises  from  the  injury  alone,  and,  therefore,  its 
negligence  must  be  averred  and  proved  in  order  to  warrant  a  recovery;  and 
these  necessary  averments  should  show  wherein  the  agents  of  the  company 
did  anything  which  in  the  exercise  of  ordinary  care  and  prudence  they 
ought  not  to  have  done  or  omitted  any  precaution  which  they  as  prudent 
men  ought  to  have  taken. 

The  allegation  of  the  petition  in  this  case  that  it  was  plaintiff's  duty  to 
clean  out  the  ash-pans  of  defendant's  locomotive  engines,  and  that  whilu 
plaintiff  was  under  a  locomotive  engine  engaged  in  cleaning  out  the  ash- 
pan  thereof,  which  needed  cleaning  out,  the  defendant,  "with  gross  and 
wanton  negligence  and  carelessness,  started  and  moved  said  locomofive  en* 
gine  upon  and  over  the  plaintiff,"  did  not  show  negligence  on  the  part  of 
the  defendant.  The  petition  should  have  stated  facts  showing  either  that 
the  plaintiff  started  to  perform  this  duty  at  a  proper  time  and  an  appro- 
priate place  or  that  he  was  ordered  by  a  superior  then  and  there  to  do  it. 

2.  Same— Defect  in  petition  cured   by  answer— Although   the  petition  was 

defective  in  that  it  did  not  state  such  facts,  yet,  as  the  defendant  alleged  in 
its  answer,  that  the  plaintiff,  "without  being  required  or  directed  to  do  so, 
of  his  own  carelessness  and  negligence,  went  under  said  locomotive  engine 
without  the  knowledge  or  consent  of  defendant,  and  same  was  thereupon 
moved  by  some  person  to  defendant  unknown  and  not  thereto  employed  by 
defendant,  and  not  knowing  thatplaintiff  wasunder  said  engine,"  and  that 
but  for  this  contributory  negligence  the  accident  could  not  have  happened, 
the  defect  in  the  petition  was  cured,  tbe  allegation  of  the  answer  being  con- 
troverted by  reply. 
Hallam  &  Myers  for  appellant ;  Wm.  Goebel  for  appellee. 

SANDY  RIVER  CANNKL  COAL  CO.  v.  CAUDILL. 

Filed  January  81,  1894.    Appeal  from  Johnson   Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,  reversing. 
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Speolal  damaii^e—PleadiDg— Where  damaKes  are  speolal  and  not  neoesBarily 
the  result  of  the  aot  oomplained  of,  they  must  be  specially  averred  Id  the 
pleading. 

In  this  aotloD  to  recover  damages  for  personal  injuries  the  court  ezred  in 
instructing  the  jury  that  they  might  consider  as  an  element  of  damage  the 
expenses  incurred  by  plaintiff  in  securing  medical  attention,  as  there  waa 
neither  pleading  nor  proof  to  authorize  such  an  instruction,  the  only  allega- 
tion as  to  that  matter  being  that  plaintiff  had  been  compelled  to  expend  for 
medical  attention  "the  sum  of  $— ,"  which  can  not  be  regarded  as  a  state- 
ment of  the  facts  as  to  the  special  damage. 

John  P.  Weils  and  Walter  S.  Harkins  for  appellant;  Stewart  &  Stewart 
for  appellee. 

BOARD  OF  INTERNAL   IMPROVEMENTS  OF  MERCER  COUNTY  v. 

MOZIER. 

Filed   January  81,  1894.    Appeal   from   Mercer  Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Turnpike  roads— Failure  to  erect  barriers— It  is  the  duty  of  a  turnpike 
company  to  make  its  road  reasonably  safe,  and  if  it  is  constructed  along  a 
precipice,  or  if  on  account  of  fills  it  has  high  embankments,  with  sharp  de- 
scending surfaces,  it  is  the  duty  of  the  company  to  erect  such  barriers  as 
will  protect  travelers  from  danger;  and  where  a  traveler  is  injured  by  reason 
of  his  horse  becoming  scared  and  running  or  backing  over  the  declivity,  the 
company,  having  erected  no  barrier,  is  liable. 

Phil.  B.  Thompson,  Sr.,  and  Thomas  H.  Hardin  for  appellant;  W.  C.  Bell 
for  appellee. 

'       CINCINNATI,  &o.,  R.  R.  CO.  v.  KERN. 

Filed  January  81,  1894.     Appeal  from    Fayette  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Brent,  affirming. 

Railroads— Shipment  of  live  stock- Burden  of  proof— Carriers  of  live  stock 
are  not  insurers,  but  in  case  of  injuries  to  such  stock  the  legal  presumption 
prima  facie  is  that  it  was  caused  by  the  negligence  of  the  carrier,  and  while 
this  presumption  does  not  exist  when,  under  the  special  contract,  the  ship- 
per or  his  agent  accompanies  the  stock  and  it  is  in  their  actual  charge;  yet 
the  mere  fact  that  the  special  contract  provides  that  the  shipper  or  his  agent 
shall  accompany  the  stock  does  not  prevent  the  presumption  of  negligence 
from  arising  if  neither  the  shipper  nor  his  agent  does  in  fact  accompany  the 
stock,  and  it  is  understood  by  the  company  that  neither  of  them  will  do  so. 

In  this  case  the  defendant  by  its  answer  alleged  that  plaintiff,  "in  viola- 
tion of  his  agreement,  failed  to  send  any  person  with  said  stock  to  load,  un- 
load, feed  and  water  and  take  charge  of  said  stock,  and  that  by  reason 
thereof  the  injury  complained  of  was  occasioned."  The  plaintiff  by  bis 
reply  "denies  that  he  failed  to  load,  unload  or  feed  or  water  or  take  any  care 
of  said  stock  or  failed  to  send  any  person  to  take  charge  of  said  stock." 
Held— That  the  denial  in  the  reply  is  bad,  as  it  was  necessary,  in  order  to 
make  an  issue,  that  the  reply  should  have  averred  that  plaintiff  did  go  with 
the  stock  and  take  charge  of  it,  and  set  out  the  facts  showing  this  to  be 
true :  therefore,  the  allegation  of  the  answer  that  plaintiff  "failed  to  take 
charge  of  said  stock"  stands  admitted,  and  the  burden  was  on  defendant  to 
rebut  the  presumption  of  negligence. 

C.  B.  Simrall  and  R.  A  Thornton  for  appellant;  Bronston  Sc  Allen  for 
appullee. 
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STRUTTON  V.  YOUNG,  Ac. 
(Filed  February  8,  1894— Not  to  be  reported.) 

Conveyanoes— Fraud—Tbe  graDtor  of  a  defd  mnde  in  ]S6d  will  DOt  be 
beard  in  1891  to  olalm  against  it  and  asaert  that  the  deed  ¥ras  executed  for 
the  purpose  of  defrauding  his  creditors,  and  is,  therefore,  void.  Even  his 
creditors  oonld  not  assail  the  deed  at  this  day. 

C.  B.  Butner  and  W.  P.  Marsh  for  appellant. 

J.  I.  Felix  for  appellees. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judp:e  Lewie. 

In  1863  Thomas  J.  Young,  for  stated  consideration  of  $400,  sold 
and  conveyed  to  his  brotlier,  W.  M.  Young,  iiis  intjerest  in  a  tract 
of  land  known  as  tlie  Saral;  Young  tract,  being  one-seventh 
thereof,  amounting  to  21  ^^2  acres,  more  or  less. 

In  1890,  several  years  after  death  of  W.  M.  Young  and  subse- 
quent to  death  of  their  mother,  wlio  seems  to  have  had  a  dower 
interest,  Thomas  J.  Young  sold  and  conveyed  the  same  interest 
to  L.  B.  Sutton.  And  this  action  waH  brought  in  1891  by  William 
and  Thomas  Young,  heirs  at  Jaw  of  W.  M.  Y'oung,  to  recover  of 
Sutton  possession. 

It  would  be  now  too  late  for  even  creditors  of  Thomas  J.  Young- 
to  attacic  the  deed  of  1868  upon  the  ground  it  was  made  for  the 
fraudulent  purpose  of  cheating  and  delaying  them.  And  cer- 
tainly neither  Thomas  J.  Young  nor  his  vendee,  Sutton,  can  now 
miilie  that  an  available  ground  for  setting  it  aside.  The  deed  of 
1863,  having  been  duly  executed  and  recorded,  must  be,  there- 
fore, treated  as  being  at  its  date  vnlid  and  eflPectual  to  pass  title 
of  the  land  in  dispute  fiom  Thomas  J.  to  W.  M.Young,  and  unless, 
the  latter  has  since  divested  himself,  or  been  divested,  of  title^ 
plaintififs,  his  heirs,  now  own  and  are  entitled  to  recover  the  land.. 

vol.  15  -42 
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There  is  no  evidence  W.  M.  Young  ever  reeonveyed  the  land  to 
Thomas  J.  Yonng,  nor  does  the  latter  appear  to  have  held  it  ad- 
versely long  enough,  if  at  all,  to  acquire  a  valid  possessory  title. 

As  a  consequence,  the  plaintiffs  were  entitled  to  recover,  and 
the  judgment  in  their  favor  is  aftlrmed. 


FLOOD  V.  THOMMASSON'S  EX  OR. 

(Filed  February  8,  1894— Not  to  be  reported.) 

GoDtraot  of  married  woman— DpviBP—Speciflo  performance— A  married 
woman  and  her  husband  sold  hor  land  to  appellant  by  an  executory  con- 
tract. The  wife  died,  having  by  her  will  directed  her  executor  to  sell  her 
real  estate  and  invest  the  proceeds  for  the  benefit  of  her  husband  and  chil- 
dren. The  executor  of  the  will  of  the  married  woman,  in  conjunction  wit)i 
her  husband,  made  another  sale  to  appellant  of  the  same  land.  In  this 
action  by  the  executor  and  the  bushand  ni^^ainst  the  purchaser  for  specific 
execution  of  the  contract.  Held— Under  the  will  the  executor  had  power  to 
sell  the  land,  and  the  husband  also  helnct  before  the  court  and  a  party  to 
the  sale,  the  contract  should  be  specifically  executed,  and  the  purchaser  ob- 
tains a  perfect  title. 

J.    C.  Beckham  for  appellant. 

W.  G.  Bullit  and  George  Nicholas  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Jennie  Thommasson,  the  wife  of  Wm  H.  Thommasson,  died  in 
Shelby  county  on  October  7,  1893,  on  the  same  day  she  made  and 
published  her  last  will,  by  which  she  devised  or  directed  her 
executor  to  sell  her  real  estate  that  she  had  inherited  from  her 
father  and  invest  the  proceeds  for  the  benefit  of  her  husband  and 
children. 

Her  son,  Samuel  Thommasson,  was  appointed  her  executor, 
and.  the  will  having  been  admitted  to  probate,  qualified  as  such 
in  the  Shelby  County  Court,  that  county  being  the  residence  of 
the  testatrix. 

Prior  to  the  death  of  the  testatrix  herself  and  husband  had 
sold  her  land  b;)^  executory  contract  to  the  appellant.  Flood,  and 
after  her  death,' in  order  to  perfect  the  title  or  to  execute  fully 
the  contract  of  the  testatrix,  the  executor  of  the  will,  in  conjunc- 
tion with  the  husband  of  the  testatrix,  made  another  sale  of  the 
land  (or  ratified  the  contract  made  with  the  married  woman)  on 
the  same  terms  contained  in  the  original  executory  agreement. 
The  parties  are  in  a  court  of  equity  seeking  to  enforce  the  con- 
tract, and  the  appellant  is  willing  to  comply  with  its  provisions 
if  the  title  is  such  as  he  should  accept. 

The  chancellor  below  adjudged  a  specific  performance,  and  we 
perceive  no  reason  for  reversing  his  judgment.  It  is  needless  to 
determine  the  effect  of  the  original  contract,  as  the  executor  of 
the  will  is  fully  empowered  to  sell,  and  by  the  act  of  May  16,  1893, 
the  wife  is  empowered  by  will  to  dispose  of  her  real  estate,  and 
the  husband  being  before  the  court  and  a  party  to  the  contract 
of  sale,  the  fe3  passes  to  the  purchaser,  he  taking  all  the  interest 
and  title  of  both  husband  and  wife. 

Judgment  atTlrmed. 
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COMBS  V.  COMMONWEALTH. 

(Filed  March  8,  18d4— Not  to  be  reported.) 

1.  Ad  instruotlon  -that  if  the  acouBed  "brought  on  tlie  difSoulty"  with 
^eoeased,  thPD  he  oonld  not  rely  on  the  plea  of  eelf-defense  unless  be  had 
abandoned  the  diiBculty  before  the  homiolde,  ought -not  to  be  given  where 
the  oiroumstanoes  are  such  as  the  jury  might  deny  the  right  of  self-defense 
to  a  defendaht  who  innocently  and  unintentionally  ** brought  on"  the  diffl- 
onlty.  But  in  this  case  such  an  instruction  could  not  have  been  misleading 
or  nrejudlolal,  since  the  purpose  and  intent  of  defendant  In  provoking  the 
difficulty,  if  he  did  provoke  it,  is  clear  and  unmistakable. 

8.  Criminal  law— Evidence— Evidence  as  to  shouts  of  those  standing  around 
defendant,  and  who  seemed  to  be  acting  in  concert  with  him  at  the  time  of 
the  homicide,  were  competent. 

8.  Same— Venue— Although  there  was  no  evidence,  in  so  many  words,  that 
the  murdfir  was  committed  in  Jackson  county,  the  proof  fihowed  that  it  was 
t)ommitted  at  the  '*moutb  of  Buckborn"  and  at  "Jones'  "  and  "Field's'* 
storehouses,  and  this  was  sufficient  as  to  the  question  of  the  venue. 

J.  B.  Marcum  for  appellant. 

W.  J.  Hendrlck  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was   indicted  Jointly  with  one   James  Miller  for 

the  murder  of   Shade  Combs,  and    upon    trial  was   convicted   of 

manslaughter  and   sentenced   to  the   penitentiary  for  five  years. 

He  complains  that  one  of   the  counts  of  the  indictment  charged 

Miller  with  the  killing  and  appellant  with  aiding,   abetting,  etc.; 

that  incompetent  testimony  was  permitted  to  ^o  to  the  jury  pre- 
judicial to  his  substantial  rights,  and  that  misleading  and  im- 
proper instructions  were   given  in  behalf  of  the  Commonwealth. 

The  proof  shows  that  Shade  Combs,  afterwards  killed  by  Mii« 
ler,  was  going  peaceably  by  the  storehouses  of  Field  and  Jones 
with  a  team  of  oxen,  near  the  mouth  of  Buckhorn,  in  Breathitt 
county,  where  some  twenty-flve  or  thirty  men,  some  of  them 
•drinking,  were  engaged  in  a  shooting  match.  One  Fugate  fired 
off  his  pistol  near  the  deceased,  and  some  angry  words  passed 
between  them. 

The  deceased,  however,  passed  on  with  his  son  and  others 
traveling  with  him,  and  stopped  at  Jones'  house,  some  twenty 
yards  distant  up  the  hill,  and  went  in  the  house.  The  appellaut 
then  came  up  to  the  house,  with  a  pistol  in'  his  hand,  and  pointed 
it  In  at  the  door,  at  which  time  Jones,  the  proprietor,  came  up 
from  his  store,  went  into  his  house,  got  his  gun  and  ordered  the 
appellant  away,  telling  him  that  if  lie  shot  in  his  house  he  would 
kill  him. 

The  appellant  and  Jones  then  left,  and  sliortly  afterwards  the 
deceased  and  his  friends  went  down  to  Field's  store  and  were 
taking  a  drink  when  thu  appellant  came  in,  holding  his  hand 
under  his  coat.  Some  unfriendly  words  passed,  and  appellaut 
left  thfi  room.  Shortly  he  was  seen  just  above  the  store,  when 
he  fired  his  pistol  down  toward  the  house,  the  bullet  coming  in, 
according  to  some  of  the  proof,  while  the  crowd  with  him  cried 
out  **we  have  got  him  now,"  etc. 

The  deceased  appears  to  have  been  unarmed,  and  doubtless  ex- 
pected an  attack  on  the  house.  He  left  hurriedly  and  went  into 
the  other  storehouse  (Jones'),  a  few  feet  only  away,  and  got  a 
gun.  On  his  return,  and  when  he  had  reached  the  door  of  Field's 
store,  the    firing  commenced  between  himself  and  the  appellant, 
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the  proof  being  conflicting  as   to  whether   the   appellant   or   the* 
deoeased  fired  first.     While   so  engaged,  and   after   several  sbots^ 
had  been   exchanged,  Miller  shot   the  deceased  frona   across   the 
road. 

The  only  instruction    complained  of  in  the  argument  is  the  one- 
to  the  effect  that  if  the  Jury  believed  beyond  a  reasonable   doubt 
that  the  defendant  brought  on    the  difficulty  with    the  deceased, 
In  which    the  latter    was  killed    by  Miller   or    himself,  and    con-- 
tinued  to  participate  in  the  difficulty  up  to  the   time  of   the  kill- 
ing, then  he  could  not  rely  on  the  grounds  of   self-defense  <ir  ap- 
parent necessity  unless   he  had   abandoned   the  difficulty   before 
the  shooting.     The  form  of  this  instruction  has  been  condemned, 
in  some  cases  where  the  intent  of   bringing  on   the  difficulty  was 
not  clear. 

The  expression  "bringing  on  the  difficulty^'  is  so  genieral  that 
in  cases  where  the  conduct  of  the  defendant,  though  innocent' 
in  itself,  miyht  be  supposed  by  the  jury  to  have  brought  on  tho- 
difficulty,  this  court  has  said  such  an  instruction  should  not  be 
given,  or  at  any  rate  the  intention  in  bringing  on  the  difficulty 
must  be  shown  to  have  been  unlawful  or  felonious,  and  the  Jury 
instructed  accordingly;  but  if,  as  in  this  case,  there  has  bnen  no- 
conduct  which  could  be  supposed  by  the  jury  to  have  **inno- 
oently  brought  on  the  difficulty,*'  we  can  not  see  that  the  instruc- 
tion is  misleading  or  erroneous. 

The  purpose  of  the  appellant  is  shown  in   hfs  following  the  de- 
ceased up  to  Jones'  house  and  pointing  his  pistol  in  at  the  door;: 
his   again    coming   into    his    presence   and    engagino:    in    angry 
words,  and  finally    in    shooting    into  the  hoose   where   deceased' 
was.     We  do  not  approve  the  instruction,  however,  in  the  form  it. 
was  given.    We   simply  mean    that  it  happens   not  to  be  prejudi- 
oial  in  this  case. 

A  word  or  an   act  not  intended    to  provoke  or   bring  on  a   diflQ- 
culty,  or  even  an  innocent  joke,  may,  in  some   unforeseen  or  un- 
expected way,  bring  on  a  fatal  rencounter.    Therefore,  the  instruc- 
tion that   he  who  brings  on    a  difficulty  (the    intent   or   purpose 
with  which  it  is  brought  on  being  overlooked  in  the  instruction), 
forfeits  his  right  of   self-defense,  has  been    condemned  over   and* 
over  again  bj'   this  court  as  one   calculated    to  mislead    the  Jury. 
Here,  however,  there  are  no  misleading  features,  and  the  instruc- 
tion could  not  have   been  misleading;  nor  do  we  think  the  court- 
committed  any  error  x^i^^Jii^^iolal  to  the   appellant  in    the  admis- 
sion of  testimony. 

The  proof  as  to  the   slight  trouble  between  Fngate  and  the  de- 
ceased was  perhaps  incompetent,  as  it  was  wholly  immaterial  in- 
the  case,  but  it  could  not  have  affected  the  accused.     The  shouts 
of  the  crowd  outside  of  the  house  whfie  the  deceased  was  inside, 
that**we   have  got  them    now,"  etc.,  were   made  by  those  with 
whom  the   accused  seemed    to  be   acting   in    concert,  and    were 
made  about  the  time  the  accused  shot  into  the  house.     This  proof 
was  clearly  competent. 

There  is  no  proof,  in  so  many  words,  that  the  killing  occurred 
in  Breathitt  county,  but  the  instructions  required  the  jury  to  so- 
believe,  and  the  proof  that  it  occurred  at  the  **mouth  of 'Buck- 
horn"  and  at  **  Jones' and  Field's  storehouses,"  seem  to  have 
been  sufficient  evidence  on  that  question  for  the  jury. 

Judgment  affirmed. 

COMBS  V.  COMMONWEALTH. 

(Filed  March  8,  I8«4— Not  to  be  reported.) 

1.  CompeteDoy  of  witneBs— One  serfing  a  term  in  the  peoitentiary  noder 
a  Judgment  oonviotlng  him  of  murder  \b-  a  oompetent  witnesa.    The  onl^ 
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offenses  that  now  render  one  infamous  and  Incompetent  as  a  witness  are 
perjury,  false  swearing  and  subornation  of  perjury 

2.  Criminal  law— Evldenoe— On  the  trial  of  appellant  for  the  orimeof  con- 
spiring to  ooiomit  a  murder  with  otberB,wbo  actually  did  commit  it,  evidenoe 
as  to  the  contents  of  a  note  alleged  to  have  been  sent  by  appellant  to  one  of  the 
conspirators,  when  the  nCte  itself  was  not  produced  or  its  absence  accounted 
for,  and  there  was  no  proof  that  it  was  written  or  signed  by  appellant,  al- 
though his  name  was  signed  to  it,  was  incompetent  and  prejudicial. 

8.  Same— Statements  of  what  one  witness  for  the  Commonwealth  said  to 
41  third  party  not  in  the  presence  of  the  accused  were  incompetent  and  preju- 
dicial. 

M.  A.  Phillips  and  A.  T.  Wood  &  Son  for  appellant. 

W.  J.  Hendriok  for  appellee. 

A^ppeal  from  Powell  Circuit  Court. 

Opitiion  of  the  court  by  Judge  Pryor. 

The  appellant,  Combs,  was  indicted  for  conspiring  with  three 
f)thers  to  kill  and  murder  John  A.  Bose,  and,  in  furtherance  of 
this  conspiracy,  two  of  the  parties,  James  Combs  and  Jesse  Bar- 
nett,  did  take,  the  life  of  Bose.  He  was  convicted  and  sent  to 
the  State  prison  for  life. 

Charles  Nail,  James  Combs  and  Jesse  Barnett  had  been  tried 
and  convicted  of  the  murder  and  were  in  the  penitentiary  when 
the  appellant  was  being  tried.  They  were  taken  from  the  prison 
and  testified  to  facts  connecting  the  appellant  with  the  conspir- 
acy, and,  in  fact,  upon  their  testimony  the   conviction  is  based. 

One  of  the  grounds  for  a  reversal  is  the  alleged  error  committed 
by  the  court  in  permitting  those  guilty  of  such  an  infamous 
orime  to  testify  against  the  accused. 

This  court,  in  the  case  of  the  (commonwealth  v.  McOulre,  84 
Ky.,  57,  held  that  the  common  law  doctrine  had  been  modified 
1t>y  our  statute,  and  that  it  was  only  where  the  conviction  was 
for  perjury,  false  swearing  or  subornation  of  perjury  that  the 
party  convicted  was  disqualified  from  testifying. 

Subsequent  legislation  has  been  had  since  the  opinion  in  the 
^ase  of  the  Commonwealth  v.  McGuire  was  delivered  on  the 
same  subject,  and  the  statute  then  construed  re-enacted,  and  we 
must  adhere  to  the  former  construction  as  an  expression  of  the 
legislative  will. 

What  motive  the  appellant  could  have  had  in  encouraging  or 
aiding  in  the  assassination  of  Bose  does  not  appear,  except  per- 
haps his  intimacy  with  one  Hall,  whose  brother  had  been  killed 
by  Bose.  There  is  some  testimonv  conducing  to  show  that  the 
parties  who  shot  Bose  believed  he  had  money,  and  their  purpose 
was  to  murder  Bose  and  rob  him,  while  their  own  statements 
«how  they  were  bribed  to  murder  Bose  by  Hall,  but  as  the  case 
must  be  retried,  it  Is  not  proper  that  this  court  should  discuss 
the  effect  or  weight  of  the  testimony  adduced  by  the  State,  as 
this  has  already  been  done  by  the  jury,  whose  province  it  was  to 
pass  upon  the  sufficiency  of  the  evidence. 

During  the  progress  of  the  trial  one  Ernest  Combs  testified  to 
the  delivery  of  a  note  by  the  witness  to  Patsy  Hall,  the  mother 
of  Jaines  Hall,  that  was  handed  him  by  the  defendant,  with  the 
request  that  he  deliver  it  to  James  Hall. 

The  witness  was  then  eight  years  of  age,  and  it  seems  that  on 
Ills  way  to  deliver  the  note  two  persons,  introduced  as  witnesses 
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for  the  State,  read  the  note.  They  state  the  name  of  the  defend- 
ant was  to  the  paper,  and  he  wanted,  as  appears  from  its  con- 
tents, James  Hall  to  send  him  $25,  or  $2,600,  the  witnesses  could 
not  tell  which.  The  boy  says  James  Hall  was  not  at  home,  and 
he  delivered  it  to  his  mother,  Patsy  Hall. 

The  note  itself  was  not  produced,  or  its  loss  accounted  for  in 
any  way,  nor  is  it  shown  that  it  was  written  by  the  defendant 
or  that  he  signed  it,  and,  this  being  the  only  testimony  corrobo- 
rating the  statements  of  the  felons  who  had  testified  only  to  cir- 
cumstances from  which  guilt  might  be  implied  as  to  the  defend- 
ant, it  should  have  been  excluded  from  the  jury,  or  the  objec- 
tions made  by  counsel  for  the  defendant  to  the  competency  of  ita 
contents  sustained. 

The  testimony  of  Wilson  Combs  was  also  incompetent,  for  that 
portion  of  it  detailing  what  Nail  told  him  (the  witness)  (ihe  de- 
fendant, Combs,  bad  brought  to  Stanton  for  or  to  Jim  fialPs. 
The  defendant  was  not  present,  and  is  at  last  only  wha^  Nail, 
the  convict,  told  the  witness  for  the  State  of  defendant's  connec- 
tion with  the  killing,  and  that,  too,  when  the  defendant  was  not 
present.  In  other  words,  the  felon  is  being  corroborated  by  liia 
own  statements  made  to  others  in  the  absence  of  the  accused. 
The  numerous  affidavits  filed  by  the  defense  were,  no  doubt, 
carefully  considered  by  the  trial  judge,  and,  if  not,  this  court 
can  not  reverse  for  the  failure  to  grant  a  new  trial  upon  such 
grounds. 

We  feel,  after  a  careful  reading  of  this  record,  that  the  ends  of 
Justice  would  be  but  subserved  by  a  retrial  of  this  case,  and  that 
the  jury  attached  much  importance  to  the  contents  of  the  iiote^ 
as  proven  by  the  State,  we  have  but  little  doubt,  and  this  testi- 
mony being  incompetent,  a  new  trial  is  ordered. 

Beversed  and  remanded  for  that  purpose. 


OLIVER  V.  COMMONWEALTH. 

(Filed  March  10;  1894.) 

Ad  iodlotraent  musfc  be  iDdorsed  "a  true  bill"  as  well  as  signed  by  tb» 
foreman  of  the  grand  jury  when  returned  into  oourt,  and  in  the  absence  of 
iuoh  Indorfleroent  ought  to  be  dismissed  upon  demurrer  by  defendant. 

Johnson,  Hurst  &  Eversole  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  was  indicted,  tried  and  convicted  of  the  statu- 
tory crime  of  cutting  and  sawing  oft  the  brands  of  sawlogs. 

The  indictment  was  signed  by  the  foreman  of  the  grand  jury 
and  returned  into  court  and  received  by  it.  But  it  was  not  in- 
dorsed ''a  true  bill.'' 

Section  119  of  the  Criminal  Code  provides  that  the  *'conoQr- 
rence  of  twelve  grand  jurors  is  required  to  find  an  indictment; 
when  so  found  it  must  be  indorsed  a  true  bill,  and  the  indorse- 
ment signed  by   foreman.'' 

The  provision  of  the  Code  supra  is  mandatory,  not  merely  di- 
rectory, that  the  indictment  shall  be  '* indorsed  a  true  bill  and 
Bigned  by  the  foreman,"  which  indorsement  is  the  only  legal andi 
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competent  evidenoe  that  the  paper  filed  Is  an  Indictment  legally 
found;  and  unless  it  Is  so  indorsed  the  paper  is  an  indiotment 
illegally  returned  into  court,  and  which  the  accused  is  not  bound 
to  answer.  It  is  not  a  valid  indictment,  and  it  should  have  been 
dismissed  upon  demurrer. 
The  case  is  reversed,  with  directions  to  dismiss  the  indictment. 


[BULLOCK,  Ac.  v.  GRINSTEAD  &  CO. 
(Filed  January  27,  1894.) 

Landlord  and  tenant— Opt ioo  to  renew  lease— Married  women— Llenfi— A 
married  woman  who  owned  as  f^eneral  estate  a  certain  lot  made  a  contract 
jointly  with  her  husband,  by  which  it  was  leased  "for  a  term  of  twenty-JQve 
years,  commencing  .Tune  1,  1867. "  The  lessees  were  to  make  certain  im- 
provements on  the  premises  and  ''at  the  end  of  the  term  aforesaid'*  it  was 
to  be  optional  with  the  lessors  to  take  such  improvements,  their  value  being 
fixed  by  arbitration,  or  to  renew  the  lease  on  the  same  terms  and  oonditlons 
for  another  term  of  twenty  five  years;  and  in  the  event  of  renewal  of  the 
lease  the  value  of  the  improvements  was  to  be  ascertained  in  a  different 
manner  at  the  expiration  of  the  second  term.  The  contract  was  duly 
aoknowledfsed  and  recorded.  In  this  action  concerning  the  rights  of  the 
parties  under  the  lease,  Held*^ 

First.  At  the  expiration  of  the  term  of  twenty-five  years,  which  was 
June  1,  189if,  the  lessors  were  bound  either  to  renew  the  lease  for  another 
term  of  twenty-five  years  or  to  take  and  pay  for  the  improvements  put  upon 
the  premises  by  the  lessees. 

Second.  As  to  the  exercise  of  the  option  to  renew  the  lease  time  was  of 
the  essence  of  the  contract.  That  option  had  to  be  exercised  at  the  end  of 
the  term  on  June  1.  1893,  and  if  not  exercised  on  that  day  the  risht  to 
renew  was  lost,  and  the  lessors  were  then  bound  to  take  and  pay  for  the  im- 
provements according  to  the  terms  of  the  contract. 

Third.  The  stipulation  in  the  contract  that  a  lien  was  created  and  reserved 
on  the  premises  to  secure  payment  for  the  improvement  at  the  end  of  the 
term  was  not  collateral  to  the  contract  of  lease,  and  was  not  void  as  to  the 
married  woman. 

Fourth— The  stipulation  of  the  contract  creating;  such  lien  was  equivalent 
to  a  mortgage  to  secure  payment  for  the  improvements,  although  not  in 
express  terms  denominated  a  mortgage.  The  married  woman  was,  there- 
fore, bound  by  it. 

Fifth— Even  If  the  married  woman  was  not  personally  bound  by  the  con- 
tract to  take  the  Improvements  at  the  end  of  the  term  her  husband  was 
bound  by  it,  and  she  had  the  right  and  power  to  create  a  lien  by  mortgage 
on  her  estate  to  secure  performance  of  her  contract,  therefore,  the  con- 
tract creating  the  lien  on  the  premises  is  binding  on  the  property  and  en- 
forceable against  it. 

Bichards,  Weissenger  &  Baskin,  W.  G.  Anderson  and  Grubbs 
A  Morancy  for  appellants. 

Blain  &  Kinkead  and  Helm  &  Bruce  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

In  1867  Mrs.  Mary  Bullock,  wife  of  Judge  W.  F.  Bullock,  owned 
as  general  estate  a  lot  of  ground  in  the  city  of  Louisville!,  with 
power  to  dispose  of  the  same  by  will. 
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MrB.  Bullook  and  her   husband,  on  the  17th  day  of  April,  18(17^ 

made  and  acknowledged   and  had  recorded   a  contract  with    the 

firm  of  MoKee  &  Cunningham,   in    substance   as   follows:  They 

leased  to  said  firm  said  lot  "for  the  term  of   twenty-five  years,** 

commencing  the  Ist  of  June,  1867. 

The  firm  was  to  pay  therefor  $3,000  per  annum,  payable  quar- 
terly, being  six  per  cent,  on  the  then  estimated  value  of  said 
property,  and  to  pay  all  taxes  assessed  on  the  property.  The 
property,  at  the  option  of  either  party,  was  to  be  periodically 
valued,  and  the  firm  was  then  to  pay  six  per  cent,  per  annum  on 
said  valuation.  The  firm  was  also  to  erect  upon  said  lot  a  stone 
or  brick  building  of  not  less  than  $8,000  in  value,  which  was  to 
be  fully  completed  by  the  1st  of  September,  1867,  and  to  keep  the 
same  insured,  and  the  building  was  to  be  liable  for  the  rent  re- 
served and  all  taxes  assessed  against  the  property.  It  was  also 
agreed  that*'at  the  end  of  the  term  aforesaid  it  sliall  be  optional 
with  the  lessors  to  take  the  improvements  which  shall  he  erected 
thereon  at  a  valuation  to  be  fixed  by  referees,  *  *  *  payable 
in  four  equal  installments,  a  lien  being  herein  created  and  re- 
served on  said  premises  for  the  payment  of  the  same,  or  to  renew 
the  lease  for  same  on  the  same  terms  and  conditions  and  stipu- 
lations contained  herein  for  an  additional  twenty-five  years.'* 

It  was  also  agreed  that  if  the  lessors  should  "renew**  the  lease 
**at  the  end  of  the  second  term  of  twenty-five  years,  they  should 
take  and  pay  for  said  improvements  at  a  valuation  to  be  fixed  by 
referees,  the  payments  to  be  made  in  cash  or  in  five  equal  install- 
ments, etc.,  and  the  payment  of  the  same  is  secured  by  a  lien  on 
said  premises.*' 

Said  firm  assigned  the  lease  to  the  firm  of  Monks  &  Cobb,  and 
that  firm  assigned  the  same  to  the  appellees.  The  conditions  of 
the  lease  have  been  complied  with  by  the  appellees.  There  is  no 
dispute  about  that  matter.  The  first  term  of  the  lease  expired 
on  the  first  of  June,  1892,  and  both  Mrs.  Bullock  and  her  husband 
having  died  some  time  before  then,  and  Mrs.  Bullock  having, 
pursuant  to  the  power,  willed  said  property  to  the  appellants, 
the  appellees,  on  the  2nd  day  of  June,  1892,  notified  them  that,  not 
having  exeroir.ed  their  option  to  renew,  they  considered  the  lease 
at  an  end,  and  would  like  to  confer  with  them  in  reference  to 
making  a  new  lease. 

The  appellants  made  no  answer  until  several  days  had  elapsed. 
They  then  denied  that  the  lease  had  expired,  or  that  their  right 
to  renewal  had  expired,  and  claimed  the  right  then  to  renew. 
The  appellees  then  brought  this  suit  to  recover  the  value  of  the 
improvements,  etc.  The  appellants  denied  that  the  lease  had 
expired,  and  that  Mrs.  Bullock  was  bound  by  said  contract  to 
pay  for  the  improveraentd,  etc. 

By  the  terms  of  the  contract  of  lease  "the  term  was  twenty- 
five  years,  beginning  from  the  1st  day  of  June,  1867.  At  the 
end  of  the  term  aforesaid  it  was  optional  with  the  lessors**  to 
renew  the  lease  upon  the  same  terms  and  conditions  for  an  ad- 
ditional twenty-five  years;  and  if  the  option  to  "renew**  was  ex- 
ercised the  terms  of  payment  for  the  improvements  were  different 
from  the  terms  of  payment  for  the  improvements,  in  case  the 
lessors  elected  to  take  them  at  the  end  of  the  first  twenty-five 
years.  If  the  language  used  to  express  the  contract  is  to  be  con- 
strued according  to  its  common  .£ense  meaning  (and  there  is  no 
good  reason  why  it  shoud  not  be  so  construed),  it  means  that  the 
term  of  lease  was  twenty-five  years,  and  at  the  end  of  which 
time  the  lease  expired  unless  the  lessors  elected  to  "renew**  for 
the  term  of  twenty-five  years  more,  in  which  event  the  lessees 
were  bound  to  renew.    And    in  case   the  lessors  did    not  elect  to 
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xenew  the  lease  at  the  end  of  the  term  they  were  to  take  and  pay 
tor  the  improvements  upon  .the  teims  stipulated  in  the  lease, 
^e  have  no  doubt  that  the  foregoing  is  the  correct  interpretation 
•of  the  lease.  Also  it  seems  clear  that,  as  to  making  the  election 
to  renew,  time  was  of  the  essence  of  the  contract,  and  the  lessors 
were  bound  to  make  the  election  to  renew  the  lease  if  they 
wished  to  do  so  upon  the  expiration  of  the  first  lease,  which  was 
on  the  first  day  of  June,  1892;  and  their  failure  to  make  the  elec- 
tion on  that  day  was  an  abandonment  of  their  right  to  force  a 
renewal,  and  an  election  to  take  and  pay  for  the  improvements, 
according  to  the  terms  of  the  lease,  and  which  the  lessees  could 
enforce;  and  as  the  lessees  were  unconditionally  bound  by  the 
lessors-  option,  it  would  seem  to  follow  that  the  option  should 
have  been  exercised  upon  the  expiration  of  the  lease. 
But  it  is  urged  that  the  argeement  to  take  and  pay  for   the  im- 

f>rovements  was  not  binding  on  Mrs.  Bullock,  because  it  was  col- 
ateral  to  the  lease  and  stood  upon  the  same  footing  as  to  its 
binding  force  as  a  covenant  of  warranty  in  a  married  woman^s 
<deed,  which  has  been  held  by  this  court  not  to  bind  her;  also 
that  the  Hen  reserved  in  the  lease  on  the  premises  to  secure  the 
payment  of  the  improvements  was  not  binding  on  Mrs.  Bullock, 
because  it  wan  an  obligation  to  take  effect  in  futuro  and  not  in 
presentl,  which  was  not  binding  upon  her;  ami,  second,  she  can 
only  bind  herself  by  a  mortgage  lien,  and  the  lien  created  by  the 
lease  not  being  a  mortgage  lien,  she  was  not  bound  by  it. 

But  it  seems  to  us  that  the  obligation  was  not  a  collateral  one, 
but  a  direct  and  positive  one,  to  pay  for  improvements  contracted 
to  he  put  upon  her  property  and  to  secure  the  payment  for  the 
improvements  by  lien  upon  the  property.  She  had  the  legal 
Tight  to  sell  and  convey  the  title  to  her  land,  or  such  interest 
therein  as  she  and  her  husband  might  choose,  and  she  and  her 
husband  did  choose  to  sell  the  exclusive  right  to  the  land  for 
the  term  of  twenty-five  years.  She  and  her  tiusband  also  agreed 
i?eith  the  lessees  that  they  should  eroct  improvements  on  the 
property  worth  not  less  than  |8,000,  which  was  to  be  paid  for  at 
a  fair  valuation  at  the  end  of  the  term,  and  a  lien  was  given  on 
the  property  to  secure  the  payment.  Now  here  was  a  direct  and 
positive  agreement  to  pay  for  the  improvements  to  be  erected  on 
the  property,  and  a  lien  reserved  to  secure  the  payment.  Let  us 
concede,  however,  for  the  sake  of  the  argument,  that  she  had  no 
power,  by  simple  contract,  to  bind  her  estate  for  the  payment  of 
the  improvements.  But  what  is  to  be  done  with  the  lien  that 
-she  created  on  her  premises  to  secure  the  payment?  But  it  is 
•said  that  she  had  no  power  to  create  the  lien  for  such  purpose, 
l)eoause  it  is  not  a  mortgage,  and  that  she  can  only  create  a  lien 
by  mortgage. 

It  is  a  fact  that  a  mortgage  is  simply  a  lien  created  on  prop- 
erty to  secure  the  performance  of  a  certain  undertaking.  It  is 
also  a  fact  that  the  husband  and  wife  may  execute  a  mortgage 
upon  her  landed  estate  that  will  hind  it  to  secure  the  perform- 
ance of  his  undertaking  or  obligation,  or  the  undertaking  or  ob* 
ligation  of  a  third  person,  although  she  can  not  bind  herself  per- 
:8onally. 

It  Is  also  a  fact  that  as  a  mortgage  is  nothing  but  a  lien 
created  on  an  estate  to  secure  the  performance  of  an  obligation 
which  the  wife  may  give  upon  th«  estate,  a  lien  which  she 
creates  upon  it  by  an  instrument  Just  as  solemn  and  formal  to 
'Secure  the  performance  of  an  obligntion,  though  not  called  a 
Tnortgage,  is  just  as  binding  on  her.  The  term  **mortgaged'' 
4]8ed  in  a  writing  indicates  a  lien;  and  is  enforcible  without  the 
addition  of  other  formal  words,  and  the  expression,  a  "lien,"  is 
created  to  secure  the  performance  of  an  obligation,  is  equivalent 
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in  meaning  that   the  thin^  is  mortgaged.    Now,  ooncedlng   that 

Mrs.  Bullock  was   not  persimally  bound   by  her  contract   to  pay 

for  the  improvements,  but  it  will  not  be  denied  that  Judge  Bullook 

was  personally  bound    by  it,  and  was   bound    to  pay  for   the  im- 

pruTements  the  sum  that  the  referees  put  upon  them.  And  Mrs. 
Bullock  had  the  power  to  secure  the  performance  of  his  agree- 
ment by  giving  a  lien  upon  her  property,  and  as  she  did  give 
such  lien  in  due  and  legal  form  and  manner,  the  estate  is  bound 
for  the  payment  of  the  price  of  the  improvements.  We  think 
that  there  is  nothing  in  the  talk  about  Mrs.  Bullock  not  being- 
bound  by  the  contract  in  reference  to  a  lien,  because  it  was  made 
to  take  effect  in  futuro,  for  the  reason,  as  we  have  Just  seen,  that 
Judge  Bullock  had  the  right  to  make  the  contract,  and  Mrs. 
Bullock  had  the  power  to  secure  its  performance  by  giving  a  liei> 
on  her  property.  If  he  could  make  a  binding  contract  upon  him- 
self to  commence  in  futuro,  and  there  is  no  doubt  that  he  could 
in  this  case,  she  had  the  power  to  secure  its  performance  by 
giving  a  Hen  upon  her  property. 
The  judgment  is  afflrmea. 


CAMPLIN,  Ac.  V.  EADS. 
(Filed  February  1,  1894— Not  to  be  reported.) 

Pleadinff8-~ Arbitration  and  award— The  answer  to  a  petition  seeking  to 
recover  the  ainouDt  of  an  award,  which  Hdnilts  the  arbitration  and  award 
but  alleges  that  plaintiff  had  become  indebted  to  defendant  in  an  amount 
exceeding  the  award  after  it  was  rendered,  is  radically  defective  unless  it 
sets  out  the  origin  land  nature  of  such  subsequent  indebtedness. 

J.  W.  Twyman  for  appellants. 

W.  H.  Marriott  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellants  convened  to  Isaac  Ends,  appellee,  their  real  and 
personal  estate  in  consideration  that  the  appellee  would  support 
them  during  life  and  give  them  a  decent  burial.  In  the  eonvey- 
ance  it  was  stipulated  that  if  it  shduld  be  impossible  for  the  ap- 
pellee to  carry  out  the  agreement  that  appellants  should  then 
pay  him  for  his  services  thus  far  rendered. 

The  appellee  alleged  in  his  petition  that  it  having  become  im- 
possible to  perform  the  agreement,  he  and  the  appellant  agreed  to 
submit  the  matter  of  his  compensation  for  his  services  to  three 
disinterested  housekeepers.  He  alleges  that  the  agreement  was 
in  writing;  that  the  arbitrators  were  selected  by  them  and  re- 
ported in  writing,  after  hearing  the  evidence  that  the  appellee 
was  entitled  to  $209  for  his  services.  He  sues  upon  this  award, 
which  was  in  writing.  The  appellants  filed  an  answer,  which 
attempted  several  defenses,  all  of  which  were  imperfectly  stated. 
Amongst  others,  they  stated  that  one  of  the  arbitrators  was  not 
selected  by  tlie  parties. 

A  demurrer  was  sustained  to  this  answer  and  the  appellants 
amended  their  answer,  in  which  the  arbitration  was  distinctly 
admitted.     The  appellants    then  proceeded    to  say   that   the   ap- 

Eellee  was  entitled  to  nothing  because  he  had    received  full  pay 
y  the  use  of  the  property,  and  also  that  he  was   indebted  to  the 
appellants  in  the   sum  of   $290,  occurring   after   the   arbitration,. 
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but  the  appellants  are  particular  not  to  state  the  origin  or  nature 
of  the  indebtedness,  and  the  allegation  as  to  that  matter  is  rad-^ 
loally  defeotive. 

In  the  amended  answer  the  arbitration  is  admitted,  and  that 
not  being  attacked  on  the  ground  of  fraud  or  mistake,  it  must 
stand  as  presumptively  correct,  and,  as  said,  the  answer  beiug^ 
radically  defective  as  to  the  subsequent  indebtedness,  there  waa 
no  proper  defense  presented. 

The  judgment  is  affirmed. 


COUADEAU  V.  AM.  ACCIDENT  CO.  OF  LOUISVILLE. 

(Piled  February  3,  18»4.) 

1.  Aooident  insaraooe—Eyidenoe— Peremptory  iDBtmotion— In  an  aotloDi 
on  an  aooident  polioy  the  bnrden  of  showing  tnat  the  death  of  the  Insored 
resulted  from  an  aooident  is  upon  the  plaintiff.  Where  the  evidence  shows, 
that  the  insured  was  found  drowned  in  a  river,  and  there  is  not  a  oircum- 
stance  pointing  in  the  slightest  degree  to  suicide,  the  question  as  to  the 
cause  of  the  death  should  be  submitted  to*  the  Jury,  although  the  actual 
cause  thereof  is  not  proven. 

8.  Same— Where  the  plaintiff's  evidence  entitled  him  to  a  submiftsion  of 
the  case  to  the  jary  and  the  defendant  seeks  to  prevent  a  recovery  by  show- 
ing that  the  insured  was  in  a  drunken  condition  when  he  met  death,  and 
that,  therefore,  under  the  contract  of  insurance,  no  liability  arises,  it  must 
establish  such  a  bar  certainly  and  conclusively  in  order  to  autborize  the> 
court  to  peremptorily  instruct  the  jury  to  find  for  it. 

When  the  defendant's  evidence  falls  to  show  the  exact  cause  or  time  of  the 
death  of  the  insured,  but  does  show  that  he  was  very  much  intoxicated 
when  last  seen  alive,  the  case  should  be  submitted  to  the  Jury;  the  defend- 
ant has  not  established  conclusively  a  bar  to  the  recovery. 

8.  Bvidence— Exceptions— Where  exceptions  filed  to  depositions  before  the 
trial  of  a  common -law  action  disclose  that  the  witnesses  resided  within 
twenty  miles  of  the  place  of  trial,  the  depositions  are  incompetent  and 
should  not  be  read  on  the  trial. 

4.  Same— Practice— The  plaintiff's  evidence  authorized  a  submission  of 
the  issues  Involved  to  the  jury.  Tbe  defendant  pleaded  certain  facts  that 
were  a  bar  to  the  action,  and  attempted  to  establish  its  defense  wholly  by 
depositions.  There  was  a  verdict  and  judgment  for  plaintiff  for  15,000  and 
on  motion  for  a  new  trial  the  judgment  was  set  aside  as  contrary  to  the 
evidence.  On  a  second  trial  the  court  instructed  the  jury  to  find  for  de- 
fendants. Oq  appeal  from  the  judgment  entered  on  the  second  verdict  this 
court  finds  that  all  of  defendant's  depositions  were  incomeptent.  Held— 
The  defendant  had  a  right  to  assume  on  the  trial  that  the  action  of  tbe 
court  admitting  its  depositions  as  competent  evidence  was  coirect,  and  to 
rely  on  such  deposltion.<t,  and  it  would  be  unjust  to  it  for  this  court  to  order^ 
the  trial  court  to  set  aside  the  second  judgment  and  enter  the  first  judg- 
ment without  giving  defendant  an  opportunity  to  produce  the  wltnessea 
whose  depositions  it  read.  Another  trial  of  the  case  should  be  allowed  the 
parties. 

0*Neal,  Phelps  A  Pryor  and  Kohn,  Baird  A  Speckert  for  ap* 
pellant. 

B.  F.  Buckner  and  Bullitt  A  Shield  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 


^68  OOUADEAU  V,  AM.  ACCIDENT  CO.,  AC. 

Eugene  Gouaileau,  the  husbADd  of  the  appellant,  held  an  acci- 
t]ent  polioy  of  insurance  for  $5,000  on  bis  life  in  the  appellee  com- 
pany. Tlie  petition  of  the  appellant,  filed  in  the  Jefferson  Court 
x)f  Common    Pleas,  avers    that   on    or   about   March  14,  1890,  the 

-exact  time  beins:  unknown,  her  husband,  "throu)2;h  external, 
violent  and  accidental  means,  fell  into,  or  by  some  means  got 
intu,  the  Ohio  river  or  canal  and  was  drowned/' 

The  answer  consists  of  a  denial  of  knowIedf?e  or  information 
x)f  any  injury  or  accidental  means  causing  deatli,  or  that  the  re- 
-quired  notice  of  death  and  attending  cirouuistances  bad  been 
given,  and  alleged  the  existence  of  the  conditions  operating 
under  the  terms  of  the  polioy  to  exempt  the  company  from  lia- 
bility, namely,  that  death  happened  to  the  insured  while  he  was 
**' under  the  influence  of  intoxicating  drinks/^  and  that  his  death 
was  **the  result  of  his  intoxicated  condition.'' 

On  the  first  trial  of  the  case,  which  occurred  in  November,  1891, 
it  was  shown  by  the  appellant  that  the  insured  left  his  home 
for  his  place  of  business,  at  the  usual  hour,  on  the  morning  of 
March  14,  1890,  in  sound  condition,  mentally  and  phyEioally; 
that  he  was  prosperous  in  business  and  happy  in  his  domestic 
relations;  that  he  went  through  the  day  in  his  usual  good  humor 
and  spirits,  and  was  always  Of  temperate  and  industrious  habits; 
that  while  not  a  "teetotaler,''  he  was  never  known  to  get  drunk 
x)T  under  the  influence  of  intoxicants,  and  was  not  so  on  the  day 
in  question;  that  though  he  stated  to  his  wife  he  would  return 
Bt  the  usual  hour,  he  had  been  missing  for  weeks,  and  his  body 
"was  finally  found  in  the  river,  without  marks  of  violence  on  it 
and  with  his  watch  and  some  money  in  hii  pockets  and  a  ring 
on  his  finger. 

It  was  shown  that  the  deceased  resided  with  his  family,  con- 
sisting of  a  wife  and  four  children,  at  Nineteenth  and  Baird 
streets,  in  the  city  of  Louisville,  and  only  a  short  distance  from 
•a  canal,  over  which  there  was  a  bridge  with  low  railings,  and 
from  the  river,  which,  at  the  time  mentioned,  wa«  very  hlirb 
and  covered  the  lowlands  in  the  vicinity  of  the  home  of  the  de- 
ceased. 

The  judgment  of  the  coroner  was  that  the  deceased  had  come 
to  his  death  from  accidental  drowning. 

The  appellee  introduced  proof  to  the  effect  that  the  deceased 
was  in  the  habit  of  spending  his  Saturday  evenings  at  Weber's 
saloon,  on  Market  street,  where,  on  the  night  of  March  14th,  he 
was  first  seen  at  B  o'clock;  that  he  remained  there  until  about 
half-past  12  o'clock,  engaged  in  playing  cards  for  the  drinks,  and 
b3came  very  drunk,  according  to  some  of  the  proof,  and  moder- 
ately under  the  influence  of  liquor  according  to  others;  that  be- 
fore leaving  the  saloon  he  was  assisted  to  a  coupe,  having  first 
ascertained  the  price  of  his  fare,  and  getting  some  money 
•changed  to  pay  the  driver.  He  was  driven  to  the  corner  at  lower 
Nineteenth  street  and  helped  out,  when  the  driver  testifies  he 
left  him  alone,  holding  to  a  lamp-post,  in  a  helpless  condition*- 
not  able  to  take  care  of  himself  and  at  some  distance  from  his 
residence.  Upon  this  state  of  fat't  the  jury,  after  proper  instruc- 
tion, found  a  verdict  for  the  appellant  for  the  amount  of  the 
"policy,  and  judgment  was  accordingly  rendered  in  her  favor. 

Thereafter  the  court  sustained  the  motion  of  the  appellee  for  a 
Hew  trial  upon  the  sole  ground  that  the  verdict  "was  contrary  to 
the  weight  of  the  evidence,"  the  court  saying  the  proof  was 
clear  that  "the  deceased  was  under  the  infiuence  of  inoxioating 
liquor  when  drowned,  which,  under  the  policy  and  instructions, 
entitled  the  defendant  to  a  verdict." 

A  second    trial  was   had,  in    June,  1892,  upon    the   same   proof 
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theretofore  offered.  It  was  in  fact  merely  formal,  because  th& 
court  had  already  reached  the  conclusioD  that  the  proof  eutitlec^ 
the  company  to  a  verdict.  The  jury  were,  therefore,  perempto- 
rily instructed  to  so  find. 

It  is  t^e  contention  of  the  appellant  that  the  court  erred  in 
granting  the  new  trial,  and  that,  therefore,  the  court  should  re- 
verse the  judgment  last  rendered,  with  directions  to  enter  the 
one  rendered  upon  the  first  verdict.  The  appellee  insists  that 
the  new  trial  was  properly  granted,  and  there  being  no  error  in 
the  last  one  the  judgment  should  be  affirmed. 

It  seems  to  be  conceded  that  the  burden  of  showing  the  death 
of  the  insured  to  have  been  the  result  of  an  accident  was  on  the 
appellant,  and  of  showing  that  the  insured  came  to  his  death, 
while  under  the  influence  of  intoxicating  drinks  was  on  the  ap-. 
pellee. 

That  the  first  proposition  was  sufficiently  established  by  the 
proof  to  require  its  submission  to  the  jury  seems  reasonably 
clear.  There  is  not  a  circumstance  pointing  in  the  least  degree^ 
to  the  death  of  the  insured  by  suicide,  nor  was  tiiere  the  slights 
est  evidence  of  violence  or  foul  play  upon  his  body,  even  if  such 
would  prevent  recovery  under  the  contracii.  It  can  at  least  be 
said  that  it  seemed  to  be  a  case  of  accidental  drowning,  and 
comes  up,  therefore,  to  the  requirements  of  the  contract  of  in- 
surance. 

In  Trew  v.  Passengers  Assurance  Co.,  6  H.  &  N.  838,  Chief 
Justice  Cockburn  said:  '*It  appears  that  the  insured  went  ta 
Brighton  for  recreation,  and  there  is  no  reason  to  suppose  that 
he  fntonded  to  commit  suicide.  He  left  his  lodgings  for  the 
purpose  of  bathing,  his  clothcH  were  found  by  the  water  side, 
but  he  himself  was  not  afterwards  seen. 

The  body  was  found  in  the  water  a  distance  from  where  he 
went  to  bathe.  »  ♦  ♦  If  they  (the  jury)  found  that  he  died  in 
the  water,  they  might  reasonably  presume  that  he  died  from- 
drowning, ''  and  tlie  nonsuit  ordered  by  the  judge  below  was. 
held  to  be  error. 

In  Mallory  v.  Travelers  Insurance  Co.,  47  N.  Y.,  52,  it  waa 
shown  '*that  the  insured  disappeared  on  Sunday  evening  when 
he  was  seen  walking  on  the  railroad  track;  the  body  was  found 
in  a  creek  which  passed  under  the  railroad  through  a  culvert. 
A  motion  was  made  for  a  nonsuit  on  the  ground  that  there  was 
no  evidence  to  go  to  the  jury  of  death  by  accident;  but  this 
motion  the  court  refused  to  allow,  and  left  it  to  the  jury  to  find 
whether  death  ensued  by  accident  or  not,^^  and  on  appeal  it  was 
held  **that  the  circumstances  attending  the  finding  of  the  body 
were  sufficient  to  require  a  submission  to  the  jury  of  the  question 
whether  the  death  of  the  insured  was  the  result  of  accident  or 
suicide,  or  of  some  cause  not  insured  against.'^ 

Said  the  court  further:  "It  is  true  that  the  actual  cause  of 
death  is  not  certainly  proved  by  the  evidence  in  the  case;  but 
when  considered  in  connection  with  the  presumption  that  sane 
persons  do  not  ordinarily  commit  acts,  the  probable  consequence 
of  which  will  be  self-destruction,  it  was  sufficient  to  Justify  the 
inference  that  the  deceased  fell  off,  or  was  hustled  off  by  a  vio- 
lent blow,  from  the  culvert  into  the  stream  below,  and  was 
drowned." 

It  is  settled  law*that  mere  **oircumstances  sufficient  to  support 
a  verdict  should  be  submitted  to  the  jury,''  and  that  **the  plain- 
tiff is  not  bound  to  prove  his  case  so  clearly  that  it  excludes  the 
possibility  of  any  theory."  (Allen  v.  Willard,  57  Penn.  St.,  380; 
Whiting  V.  Clifburn,  57  Wis.,  157.) 

In  Winspear  v.  Accident  Ins.  Co.,  6  L.  R.  &  S.  B.  Div.,  42,  it 
was  said:  **When  a   man  is  found  dead    in  the  water,  he  may  be 
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presumed  to  have  oome  to  his  death  by  drowning,  and  not  by  fits 

•or  otherwise.'' 

The  rule,  therefore,  seems  to  be  that  when  a  man  comes  to  his 

^eath  by  accidental  drowning  or  by  suicide,  the  presumption  will 
be  in  favor  of  the  accident  rather  than  in  favor  of  the  suicide. 
(7  Am.  Bup.,  410.)  But  yet,  with  ^all  this,  the  case  put  by  the 
appellee  is  not  met,  for,  with  the'conclusion  reached  that  the 
plaintifl  had  so  made  out  a  case  of  accidental  drowning  as  to  en- 
title her  to  have  it  go  to  the  jury,  the  question  remains,  did  not 
the  proof  of  the  defendant  ho  conclutsively  establish  that  the 
^eath  of  the  insured  happened  while  he  was  under  the  influence 
of  intoxicating  drinks  as  to  require  a  nunsuit? 

In  such  cases,  where  the  plaintiff  is  held  to  have  made  out  a 
case,  the  proof  of  the  defendant,  to  entitle  him  to  a  nonsuit, 
must  be  conclusive,  must  destroy  and  wholly  eradicate  the  case 
t)f  the  plaintiff.  Thus  if  A  sues  B  on  a  promissory  note  and  is 
met  with  an  admittedly  genuine  receipt  against  It,  the  bar  to  re- 
cover is  complete. 

If  the  plaintiff  first  make  out  his  case,  it  is  not  within  the 
province  of  the  court  to  take  its  consideration  away  from  the 
Jury  on  the  proof  of  the  defendant  unless  such  proof  is  in  the 
nature  of  an  absolute  bar  to  the  recovery.  And  now,  while  in 
the  case  under  consideration,  the  appellant  fails  to  show  the  pre- 
cise cause  of  the  death  of  her  husband;  so,  likewise,  was  the 
appellee  unable  to  show  his  condition  precisely  at  the  time  of  his 
death.  This  for  the  manifest  reason  that  there  is  not  a  particle 
of  proof  as  to  when  he  met  his  death. 

The  circumstances,  with  all  the  sadly  interesting  features,  are 
to  be  scrutinized  by  the  jury.  The  body  of  this  prosperous  and 
oontented  man,  once  happily  surrounded  by  wife  and  children, 
of  temperate  and  industrious  habits,  of  intelligent  business  fore- 
thought, when  last  described  in  the  proof  as  preparing  for  his 
conveyance  home,  was  found  in  the  water.  It  Is  shown  that  on 
the  night  of  the  14th  of  March,  when  last  seen  alive  by  any  of 
the  witnesses  in  the  case,  he  was  under  the  influence  of  intoxi- 
cating liquors.  The  inference,  the  probability,  may  be  strong 
that  be  was  in  that  condition  at  the  time  he  met  his  death,  but 
certain  it  is  that  the  proof  is  silent  on  that  supreme  f[uestion. 
We  know  the  dead  body  was  found  in  the  water;  that  it  bore  the 
evidence  of  an  accidental  drowning;  that  the  presumption,  with- 
out such  evidence,  is  in  favor  rather  of  the  conclusion  that  death 
was  accidental  rather  than  intentional,  but  we  do  not  know  that 
at  the  time  of  the  accident  the  unfortunate  victim  was  under  the 
influence  of  intoxicating  liquors.  The  case  should,  therefore,  be 
heard  and  determined  by  the  jury. 

There  is  a  question  as  to  the  competency  of  the  proof  offered 
by  the  appellee  of  the  condition  of  the  deceased  on  the  night  of 
March  14tn.  The  proof  was  in  the  form  of  depositions,  when  the 
witnesses  resided  within  twenty  miles  of  the  courthouse. 

It  can  hardly  be  told  whether  the  exceptions  were  filed  before 
or  after  the  commencement  of  the  trial.  We  are  inclined  to  think 
they  are  shown  to  have  been  filed  before;  and  if  so,  they  should 
have  been  s:istained;  and  if  sustained,  then  there  is  no  evidence 
whatever  in  support  of  the  defense  that  the  insured  was  intoxi- 
cated or  under  the  influence  of  liquors  at  the  time  of  his  death. 
For  this  reason  it  is  insisted  that  this  court  should  act  in  the  case 
as  if  the  depositions  had  not  been  read,  and  enter  the  first  judg- 
ment; but  manifestly,  as  forcibly  put  by  counsel  for  the  ap- 
pellee, "if  the  court  committed  an  error  in  overruling  the  excep- 
tions to  the  depositions,  and  the  defendant  went  to  trial  upon 
the  supposition  that  the  court  was  correct  in  its  rulings,  and  this 
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«ourt  should  decide  that  the  lower  court  erred    in  overruling  the 

exceptions,  common    justice  would    require   that  the  defendant 

should  not  be  prejudiced  by  the  court's  error, but  should  have  an 

opportunity  to  produce  the  witnesses  at  another  trial/^ 

While  in  some    cases  this  court   has  directed    the  entry  of   the 

first  judgment,  when  it  has   erroneously  been  set  aside,  yet  in  a 

case  where  the  defense  is  supported  by  strong^  probabilities,  and 
in  the  opinion  of  trial  judge  presents  an  absolute  bar  to  a  recov- 
ery, we  are  not  inclined  to  apply  the  rule  contended  for. 

The  judgment  is,  therefore,  reversed,  with  directions  to  grant 
the  appellant  a  new  trial  on  principles  consistent  with  this 
opinion. 


KIRKPATBTCK  A  WILLIAMS  v.  COMMONWEALTH. 

GREEN  V.  SAME. 
(Filed  February  20,  1894.) 

1.  Looal  option— Repeal  of  statute— T J n<ler  the  act  of  May,  1884,  and  the 
election  held  pursuarit  to  said  act,  the  local  option  law  governed  the  whole 
of  that  county  in  March,  18{)0,  when  nn  act  was  paRsed  rpsabiDitting  the 
*' local  option  question "  to  the  voters  of  that  county.  This  last  act  provided 
that  where  any  magisterial  district  in  the  county  voted  in  favor- of  a  sale  of 
intoxication  liquors  therein,  license  to  sell  In  said  district  might  be  granted, 
bat  that  where  the  vote  of  a  district  was  against  such  sale  license  to  sell 
therein  should  not  be  granted.  Held— The  latter  act  was  not  intended  to, 
and  did  not,  repeal  the  former  one,  and  unless  an  election  has  been  held  Id 
a  maglBterlal  district  of  Hardin  county,  under  the  act  of  1890,  and  a  major- 
ity of  the.  votes  heen  oast  in  favor  of  such  sale  therein,  the  act  of  1884  still 
applies  to  such  district. 

2.  Same— Bat  even  if  the  act  of  March.  1800,  repealed  the  act  of  18P4,  the 
passage  by  the  legislature  of  the  act  of  May,  1890,  amending  the  act  of  1884, 
was  intended  to,  and  did,  re  enact  the  last-named  act. 

W.  R.  Haynes  for  appellants. 

W.  J.  Hendriok  and  W.  S.  Chelf  for  appellee. 

Appeal  from  Hardin  Cirouit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

These  three  oases  involve  the  same  question,  and  will  be  con- 
sidered together. 

The  appellants,  as  druggists,  were  indicted  and  fined  for  sell- 
ing wliisky  in  violation  of  the  local  option  law  for  Hardin  county, 
Ky.,  which  was  enacted  on  May  the  5th,  1884.  The  appellants 
contend  that  the  law  of  May  the  5tb,  1884,  was  repealed  bv  the 
act  of  March  the  15th,  1890. 

If  it  ho  true  that  the  act  of  March  the  15th,  1890,  repealed  the 
act  of  May  the  5th,  1884,  and  that  the  act  of  18H4  was  not  re-en- 
acted, thfii  the  cases  ought  to  be  reversed;  if  not,  they  must  be 
affirmed.  On  May  the  5th,  1884,  the  legislature  paf^sed  an  act 
authorizing  Hardin  county,  by  vote,  to  prohibit  the  sale  of 
whisky  in  the  county.  Pursuant  to  the  authority  given  the 
county,  by  vote,  did  prohibit  the  sale  of  whisky  within  its  bound- 
ary. The  act  also  prescribed  a  penaltj  for  violating  its  provis- 
ions, of  not  less  than  $1(0  nor  more  than  $500.  The  appellants 
were  fined  for  violating  this  law.  The  question  is,  did  the  act 
of  March  the    15th,  1890,  repeal    this  act?    The  title  of   the  act  of 
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March  the  15th,  1890,  is  as  follows:  "An  act  resubmittiDg  to  tb» 
voters  of  Hardin  county  the  question  as  to  whether  or  not  spirit- 
uous   *    *    *    liquors  shall  be  sold  in  said  county/^ 

The  act  then  provides  that  the  vote  upon  the  question  shall 
be  taken  by  magisterial  districts,  and  u[ion  any  magisterial  dis- 
trict voting  against  prohibition  the  county  judge  of  the  court 
shall  issue  a  license  to  applicants  to  sell  whisky  in  the  district 
upon  their  complying  with  the  State  law  in  that  regard.  It  also- 
provides  that  the  districts  voting  prohibition  the  county  judge 
shall  not  grant  a  license  to  sell  whisky  therein. 

The  said  act  does    not  provide   any  punishment  or   penalty  for 
violating  its    provisions.     It   is  contended  that   this  fact    should 
exercise  no  controlling  influence  in  determining   the  question   as. 
to  whether  or  not  said  act  of  1H90  repealed  the  act  of  1884,  or  only 
amended  it  so  as  to  allow  a  vote  by  districts  as  to  whether  or  not 

grohibition  should  continue  therein.     It  is  true  that  if  the  prohi- 
ition  law  of  the  district  fixes   no  penalty  for   its  violation,  then, 
the  penalty  fixed    by  the  general  law  for^like  offenses   under  the 
general  law  would  be  the  criterion  of  recovery.     But  the  act  also 
provides   that  if   the  majority  of  the  votes  cast   in   any    district 
shall   be  against  prohibition  the  county  judge  shall  giant  license 
in  said  district  to  sell  whisky.     Now  the    act  makes  it  essential 
to  the  ri^ht  to  sell  whisky  in  any  district  of  the  county  that  the 
local  option  established  by  the  law  of  1894  be  repealed  by  a  vote 
of  that  district. 

To  Illustrate,  suppose    there    had    not  been  a  district   election 
held  under  the  law  of  189U;  can  there  be  any  doubt  that   the  law 
of  1884  would    have  prevailed   in  such   district,    notwithstanding^ 
tbe  act  of  1890, because  the  act  of  1890  authorizes  the  county  judge 
to  issue  a   license  in    that  district  upon  the  condition  only  that 
the  people  of   the  district   vote  to  repeal   the  law  then    therein^ 
Whereas,  if  the  act  of  lH90of  itself  repealed  the  act  of  1H84,  lieenses- 
cloud  be  granted  in  any  district   that  failed   to  vote  on  the  ques- 
tion.    But   aside  from    this,  we    think    the  act   of   May  22,  1890,. 
shows  conclusively   that   the  act  of   1884   was  only  amended    by 
the  act  of  March  15,  1890,  and  not  repealt)d. 

The  title  of  the  act  of  May  22,  1890,  provides  that  the  act  of  1884 
be  amended.  Section  1  of  said  act  provides  that  the  act  of  1884 
be  amended  by  adding  thereto  the  following  provisions,  etc. 
It  then  provides  that  the  provisions  that  are  amendatory  of  the- 
act  of  1884  shall  not  be  in  force  in  any  magisterial  district  which 
shall  vote  against  prohibition  under  the  act  of  15th  of  March, 
1890,  resubmitting  the  question  as  to  whether  whisky  should  be- 
sold  therein.  Now  we  think  it  is  clear  the  act  of  I5tli  of  March, 
1890.  was  only  an  amendment  to  the  act  of  1884,  the  intention  of 
which  was  to  resubmit  the  matter  of  prohibition,  which  existed 
in  the  whole  county,  to  the  magisterial  districts  of  the  county 
in  order  that  any  district  that  desired  the  sale  of  whisky  might 
vote  for  it,  but  in  the  districts  that  did  not  desire  to  make  the 
change  the  law  of  1884,  with  its  penalties,  remained  in  force. 
But  if  we  are  mistaken  in  this,  we  feel  certain  that  the  act  of 
May  22,  1890  (passed  at  the  same  session),  was  an  attempt  ta 
amend  the  act  of  1884  and  to  continue  the  same  in  force.'  But  if 
it  be  a  fact  that  the  act  of  1884  was  repealed  by  the  act  of  March 
15,  1890,  the  legislature  had  the  right  to  thereafter  re-enact  the 
law  of  1884,  and  the  amendments  of  22d  of  May,  1890,  certainly  had 
that  effect.  At  the  time  the  act  of  22d  of  May  was  passed  the 
legislature  had  the  power  to  amend  or  re-adopt  a  previous  act  by 
Its  title.  Here  the  title  not  only  amends  the  act  of  1884,  but  in 
the  body  of  that  act  the  act  of  18K4  is  expressly  amended  by  ad- 
ding new  provisions.    Therefore,  whatever   we  may  think  as  to 
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the  repeal  of  the  act  of  1884  by  the  aot  of  16tb  of  Maroh,  1890,  we 
are  bound  to  conclude  that  the  legislature  did  not  intend  to  re- 
peal it,  but  only  to  amend  it,  and  that  the  aot  of  May  22,  1890, 
clearly  expresses  that  intention;  and  in  order  to  effectuate  that 
intention,  so  clearly  expressed,  we  should  regard  the  act  of  May 
22,  1890,  as  re-enacting  the  aot  of  1884  rather  than  defeat  the  ex- 
pressed will  of  the  legislature. 
The  judgment  is  affirmed. 


SHINKLE'S  ASS'EE  v.  BRISTOW. 
SAME  V.  BISHOP,  &c. 
(Filed  October  27,  1893.) 

1.  A  deed  ezeonted  by  the  wife  alone,  coDveyioff  to  a  trustee  her  potential 
right  of  dower  in  land  that  the  husbaod  had,  by  deed,  previously  conveyed 
or  such  trustee  for  the  benefit  of  bis  creditors,  passes  the  wife's  Inohoate 
tight  of  dower. 

2.  A  conveyance  to  a  trustee  for  the  benefit  of  creditors  passes  the  le^iral 
title  to  the  realty  described  in  it  to  the  trustee,  although  the  statute  places 
a  limitation  upon  the  trustee's  right  to  convey  such  title  without  the  order 
of  a  court  of  chancery. 

8.  Same— Dower— Contract— A  married  woman  and  her  husband  agreed 
with  the  husband's  assignee  for  the  benefit  of  creditors,  and  with  the  cred- 
itors that  the  wife  would  convey  to  the  assignee  her  Inchoate  right  of  dower 
in  all  her  husband's  real  estate,  except  his  dwelling  honse,  and  would  pay 
a  mortgage  that  existed  on  one  piece  of  real  «'state  so  conveyed  if  the 
assignee  would  convey  to  them  the  dwelling  house.  The  asslgne^.  with  the 
consent  of  the  creditors,  conveyed  the  dwelling  house  to  the  husband,  and 
the  wife  released  by  deed  her  potential  right  of  dower  in  the  other  property. 
The  husband  having  died,  the  wife  sued  for  her  alleged  dower  interest  in  all 
the  realty,  on  the  ground  that  she  did  not  understand  the  transaction  when 
made,  and  that  the  agreement  was  that  the  dwelling  house  was  to  be  conveyed 
to  her.  Held— No  fraud  was  practiced  on  the  wife.  She  knew  how  the 
transaction  was  carried  out  and  is  not  entitled  to  dower  in  the  realty,  as  to 
which  she  executed  the  deed  of  release  of  dower  right. 

4.  Same— Trusts— Where  the  assignor  for  the  benefit  of  creditors,  for  the 
purpose  of  releasing  a  Hen  on  real  estate  he  has  transferred  to  his  assignee, 
uses  the  proceeds  of  property  he  holds  In  trust  for  the  benefit  of  his  children 
to  satisfy  and  discharge  such  lien,  of  all  of  which  facts  the  assignee  baa 
notice,  the  court  ought,  when  it  comes  to  distribute  the  assets  of  the  as- 
signed estate,  upon  petition  of  the  children,  whose  property  has  been  so 
UMd  for  the  benefit  of  the  estate,  to  enter  a  judgment  in  favor  of  such  bene- 
ficiaries for  the  full  amount  of  their  claim,  with  interest,  to  be  paid  by  the 
assignee  out  of  funds  in  his  hands. 

Chas.  H.  Fisk,  O'Hara  &  Bryan.  J.  W.  Bryan  and  Collins  & 
Fenley  for  appellant. 

James  P.  Tarvin  for  Brlstow. 

L.  H.  Noble  for  Olianipion  Coal  &  Towboat  Co. 

Bichard  P.  Ernst  for  Bishop,  <&c. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

vol.  15  -43 
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These  two  appeals  being  involved  in  the  same  litigation,  will 
be  oonsidered  together. 

Shinkle,  in  the  month  of  August,  in  the  year  1883,  being  largely 
Indebted,  and  the  owner  of  much  valuable  real  estate  in  the 
T!0unty  of  Kenton,  made  a  deed  of  assignment  of  all  his  property, 
real  and  personal,  to  Wm.  Feesly  and  R.  T.  Miller,  for  the  pay- 
ment of  his  debts.  The  assignment  was  general  in  its  charajcter, 
and  vested  in  his  assignees  the  title  to  his  real  and  personal 
estate. 

The  deed  was  put  to  record,  and  his  assignees,  upon  investi- 
gating the  condition  of  his  estate,  ascertained  that  one  Linton 
held  a  mortgage  upon  his  residence  property  in  Covington  and  a 
vacant  lot  for  a  large  sum  of  money. 

Shinkle^s  wife  had  not  united  with  her  husband  in  the  deed  of 
conveyance  to  the  assignees,  and,  therefore,  had  a  potential 
right  of  dow^er  in  all  the  realty  it  purported  to  convey.  Shinkle 
•and  his  wife,  being  desirous  of  retaining  their  Garrard  street  res- 
idence, proposed  to  the  assignees  to  take  the  Garrard  street  resi- 
dence, subject  to  the  mortgage  of  Linton,  for  $17,000,  the  house- 
hold furniture,  bugg^^  horses,  and  certain  stocks  in  insuranceand 
bridge  companies,  and  in  consideration  therefor  would  release 
•tht<  mortgage  on  the  vacant  lot,  valued  at  $6,000,  so  as  the 
assignees  would  hold  it  free  of  incumbrance  and  Mrs.  Shinkle 
would  also  release  her  dower  interest  in  all  the  real  estate  con- 
veyed except  the  residence  property,  etc.  The  proposition  was 
submitted  In  writing,  signed  by  both  husband  and  wife,  and  ac- 
cepted by  the  creditors,  the  assignees  being  directed  to  make 
such  conveyances  as  required  upon  the  compliance  by  Shinkle 
and  wife  with  the  terms  of  their  proposition.  Shinkle  and  wife 
having  released  the  mortgage  on  the  vacant  lot,  or  the  one  valued 
at  $6,000,  the  assignees,  on  the  29Lh  of  August,  1883,  reconveyed 
the  Garrard  street  residence  to  Vincent  Shinkle,  subject  to  Lin- 
ton's lien,  and  Mrs.  Shinkle,  on  the  same  day,  executed  a  con- 
veyance, relinquishing  her  dower  in  all  the  realty  but  the  family 
residence. 

After  the  assignees  had  obtained  a  perfect  title  to  all  the  realty 
but  that  reconveyed  to  Shinkle,  they  instituted  an  action  to  sell 
the  realty  and  wind  up  the  estate,  filing  with  their  petition  the 
exhibits  or  evidences  of  title. 

After  the  real  estate  had  been  sold  under  the  judgment  of  the 
chancellor,  Mrs.  Shinkle  filed  her  petition  to  be  made  a  defend- 
ant, alleging  the  death  of  her  husband,  and  asserting  her  right 
to  dower  in  all  the  real  estate  conveyed  by  her  husband  to  the 
assignees,  nnd  If  not  allotted  to  her  In  the  realty,  that  its  value 
be  paid  over  to  her  from  the  proceeds  of  sale. 

Her  right  to  dower  is  claimed  because,  as  she  alleges,  the 
deed  to  the  family  residence  was,  by  the  terms  of  Jhe  proposition, 
to  have  been  made  to  herself  and  husband  jointly,  and  that  when 
the  deed  was  executed  to  the  husband  alone  she  did  not  under- 
stand its  purport;  that  it  was  represented  to  her  when  the  writ- 
ten proposition  was  made  that  the  residence  property  was  to  have 
been  conveyed  to  her;  While  the  written  proposition  was  not 
binding  on  the  wife  when  executing  its  provision  by  the  deed  re- 
linquishing her  potential  right  of  dower,  it  passed  her  interest  to 
the  assignees  and  la  irrevocable  unless  the  parties  to  it  practiced 
a  fraud  upon  her  in  order  to  obtain  her  relinquishment.  That 
she  knew  the  manner  in  which  the  terms  of  the  compromise  or 
settlement  were  carried  out  and  fully  executed  is  apparent,  and 
there  is  no  pretense  that  any  fraud  was  practiced  upon  her  by 
any  of  the  parties  interested  in  the  settlement,  and  the  only 
question  of  such  importance  as  demands  consideration  is  the 
effect  to  be   given  the  deed  of   the  wl  e   relinquishing  dower,  in 
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"whioh  tbe  husband  has  nut  united.  He  had  previously  convoyed 
«11  this  realty  to  his  assignees  by  an  absolute  conveyance  for  the 
benefit  of  creditors,  but  it  is  argued  this  only  vpsted  in  the  as- 
signees an  equitable  interest,  with  no  power  to  sell  or  convey  the 
title,  unless  empowered  to  do  so  by  the  judgment  of  the  chan- 
Kseilor. 

Article  1  of  section  22  of  chapter  63,  General  Statutes,  is  relied 
-on  by  the  wife,  who  obtained  the  judgment  below  as  settling  this 
•question.  It  provides:  **No  sale  of  any  real  estate  by  a  trustee, 
by  virtue  of  a  deed  of  trust  or  pledge  to  secure  the  payment  of 
^ebts,  shall  be  valid,  nor  shall  the  conveyance  by  the  trustee 
pass  the  title  to  the  property  specified  in  such  deed  or  pledge 
unless  tlie  eale  thereof  shall  be  in  pursuance  to  a  judgment  of 
<30urt,  or  the  maker  of  such  deed  or  pledge  shall  join  in  the 
writing  evidencing  the  sale/' 

It  Is  plain  the  trustee  has  no  power  to  sell  or  pass  the  title  ex- 
■cept  in  the  manner  provided  by  this  statute,  and  equally  clear 
that  but  for  the  statute  the   trustee  could   sell  and  pass   the  fee. 

The  title,  however,  must  be  in  the  assignee  or  the  grantor, 
4ind  under  the  common  law  rule  it  is  evidently  in  the  assignee  or 
trustee,  but  the  statute  intervenes  and  places  a  limitation  only 
-on  the  power  of  the  trustee  for  the  protection  of  the  grantor  and 
-creditors,  and  prohibits  a  sale  and  conveyance  by  him  unless  hy 
the  direction  of  the  chancellor  or  the  consent  of  the  grantor.  It 
^oes  not  divest  the  trustee  of  the  title,  but  says  in  effect  you 
have  ttie  title,  but  shall  not  pass  it  except  in  the  mode  prescribed 
by  the  statute.  It  will  not  be  contended  that  the  trustee  would 
t)e  without  power  to  convey  in  the  absence  of  this  statute,  and 
the  I]n)itati(m  placed  on  his  right  to  sell  by  its  provisions  only 
requires  the  passing  of  the  title  from  the  assignee  in  a  prescribed 
mode,  for  without  this  limitation,  the  trustee  being  invested 
^ith  title,  could  sell  and  convey  at  his  own  will  and  pleasure. 

Section  20  of  chapter  24,  General  Statutes,  in  regard  to  the  con- 
veyance of  real  estate  by  married  women,  reads:  '*The  convey- 
ance may  be  by  the  joint  deed  of  the  husband  and  wife,  or  by 
separate  instrument,  but  in  the  latter  case  the  husband  must 
■convey  or  have  theretofore  conveyed." 

The  husband  having  conveyed  to  the  assignee,  the  subsequent 
conveyance  by  the  wife  relinquishing  her  dower  in  the  lana  pie- 
Tiously  conveyed  by  the  husband  passes  her  potential  right. 

In  Cantiill  v.  Eisk,  7  Bush,  158,  the  conveyance  was"  held  to 
bave  been  in  contemplation  of  insolvency,  and  enured  to  the  ben- 
efit of  creditors.  The  wife  set  up  her  claim  for  dower  in  the  real 
estate  conveyed,  and  this  court  held  that  it  was  a  valid  deed, 
and  the  fact  that  it  was  held  to  be  an  assignment  did  not  lestore 
to  her  tbe  right  to  dower  which  had  been  alienated  by  it. 

The  law  may  step  in  and  prevent  the  alienation  of  property 
by  the  grantee,  although  the  legal  title  passes,  when  others  be- 
-come  interested,  by  reason  of  the  conveyance  to  him,  and  he  holds 
itiiierely.in  trust  for  beneficiaries,  and  in  this  class  of  cases 
many  reasons  exist  why  the  rights  of  creditors  as  well  as  the 
grantee  should  be  protected  against  improvident  sales  and  con- 
veyances by  those  vested  with  the  title,  holding  it  alone  for  the 
benefit  of  others.  In  our  opinion  the  conveyance  by  the  feme 
passed  her  potential  right  uf  dower,  and  the  judgment  is  re- 
versed, with  directions  to  enter  a  judgment  dismissing  the  peti- 
tion of  the  appellee. 

In  the  other  branch  of  this  case  is  involved  the  right  of  the 
children  of  Vincent  Shinkle  to  recover  of  the  assignees  the 
amount  of  a  trust  fund  held  by  Shinkle  in  trust  for  his  children, 
and  was  appropriated  by  Shinkle  with  the  knowledge  of  the 
assignees  in  releasing  the  lien  of  Linton  on   the  lot  that  Shinkle 
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and  wife  bad  agreed  to  release  in  the  settlement  already  referred^ 
to,  by  wbiob  Sbinkle  was  permitted  to  retain  his  family  real* 
denoe. 

Sbinkle,  in    the   year  1872,    subscribed    for   his   children    nine- 
shares  of   stock  in  the  Home  Security  Building  &  Loan  Associa- 
tion iu  the   city  of   Covington.     Some  of   the  dues  were   paid  by 
Sbinkle  and  some  by  the  children. 

In  the  year  1879  this  corporation  ceased  to  exist,  and  in  pay-^ 
ment  of  what  \va8  coming  to  these  children  handed  over  to  their* 
father  two  notes  on  one  Leopold  for  $792  each,  one  due  on  tbe- 
Ist  of  January,  1884,  and  the  other  on  the  1st  of  January,  1885. 

These  notes  are  assigned  to  V.  Sbinkle  in  the  following  man^ 
ner: 

**Pay  to  the  order  of  V.  Sbinkle . 

**HOME  BUILDING  ASSOCIATION." 

Sbinkle  held  these  notes   until  he  made  his  assignment  in  Au- 
gust, 1888,  and    in  order    to  release   the  lien  on    the  vacant   lot^ 
valued  at  $8,000,  and  to  enable  him  to  retain  bis  family  residence^ 
under    the  contract  between  himself  and  his  wife  on  the  one  part, 
and  his  creditors,  as  stated  in  the  opinion  applicable  to  tbewife^s- 
claim  for  dower,  he  pledged  to  one  Collins  both  of  these  notes  as- 
collaterals,  and  obtained  from   him  the   money  that  was  applied 
to  the  extinguishment  of  the  Linton   lien.     Collllis  collected  the- 
notes  on  Leopold  in  satisfaction  of  the  amount  be  had  let  Sbinkle 
have,  holding  the  notes  as  collaterals.    The  children  sued  Collina- 
ou  the  ground  that  he  had   notice  of   the  trust  when   he   secured 
the  notes   as  collaterals,  but   the  court   holding  otherwise,  there 
was  a  judgment  against  them.     The  children  of  Sbinkle,  the  ap>- 
pellees,  filled  a  cross  petition  in  the  case  against  Collins,  asking^ 
the  chancellor,  in  the  event  that  Collins  was  not  liable,  that  they 
be  allowed  out  of  the  proceeds  of  the  sale  of  this  iot  the  amount 
of  the  two  notes,  with   interest.     The  assignees  claim   the  notes- 
as  the  property  of  their  grantor  and  assignor,  and  deny  the  right 
of  the  children  to  the  money. 

It  is  evident  from  the  facts  of  this  case  that  neither  the  assignee 
nor  V.  Sbinkle  regarded  the  Leopold  notes  as  a  part  of  V. 
Shinkle's  estate.  Sbinkle  held  the  notes,  and  when  endeavorin 
to  raise  the  money  to  release  this  lien  the  assignees,  or  one  o 
them,  disclaimed  any  interest  in  them,  and  for  that  reason  Col* 
lins  took  them  as  collaterals  and  advanced  the  money,  as  the 
assignee  well  knew,  for  the  purpose  of  releasing  this  lotfrom  the 
incumbrance  upon  it.  The  money  obtained  from  Collins  having 
been  actually  paid  on  the  lien  claim,  and  the  assignee  for  ored* 
itors  occupying  no  better  position  than  Sbinkle  himself  could, 
we  see  no  reason  why,  when  the  proceeds  of  this  trust  fund  have 
been  applied  in  removing  these  liens,  the  beneficiaries  of  the 
trust  are  not,  in  equity,  entitled  to  a  judgment  for  the  amount  of 
these  notes,  with  the  interest,  to  be  paid  out  of  tJie  proceeds  of 
this  sale  of  the  lot.  Sbinkle  paid  the  proceeds  of  the  trust  noiea 
over  to  Linton.  The  a^jsignee  informed  Collins  that  be  had  no 
claim  on  the  notes.  The  fund  realized  from  the  two  notes  has 
been  traced  directly  into  the  fund  belonging  to  the  creditors. 
•  It  has  been  applied  to  the  payment  of  the  debts  of  the  trustee, 
with  a  knowledge  of  and  consent  to  its  appropriation  by  the 
assignee.  The  money  is  in  court,  out  of  which  this  trust  can  be 
secured. 

There  has  been  no  laches  on  the  part  of  the  children  affecting- 
creditors.  But  for  the  payment  of  this  lien  out  of  the  trust  fund 
the  assignee  would  have  been  compelled  to  furnish  the  money 
out  of  the  estate  of  Sbinkle  or  submit  to  a  sale  by  Linton  to- 
satisfy  the  lien.  The  fund  is  in  court  for  distribution,  and  the 
claims  of  creditors  must  be  held  subordinate  to  that  of  the  bene- 
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floiaries  of  tbis  trust.  While  It  appeftrs  the  grantee  and  father 
of  these  children  paid  the  premiums  or  monthly  dues,  it  is  not 
claimed  that  he  was  insolvent  at  the  time,  but,  on  the  contrary, 
the  facts  show  that  he  was  then  in  a  prosperous  pecuniary  con* 
dition. 

The  judgment  in  the  case  of  Bishop  and  others  is  affirmed,  and 
reversed  as  to  the  widow,  now  Mrs.  Bristow. 


PALMER  &  BOWMAN,  Ac.  v.  HAMILTON,  SR. 
(Filed  January  6,  1894— Not  to  be  reported.) 

1.  Sales  of  peraoDAl  property— WarraDty—ETldenoe— On  the  issne  as  to 
"whether  or  not  the  veDdors  made  a  warranty  to  the  purobaser  oonoeralng 
the  oow  he  bought,  the  evldenoe  is  oonfllotiog  and  the  jury  bae  found  for  the 
Yeiidors.  Even  If  the  preponderance  of  the  evldenoe  were  not  for  the  ven- 
^ori,  as  It  Is,  this  court  would  not  set  aside  the  verdict  where  there  is  such 
«  cunfliot  of  testimony. 

9.  Same— Pleadings— Party  improperly  joined  as  member  of  a  partnership 
«-Three  persons  were  sued  as  members  of  defendant  partnership  and  their 
Attorneys  filed  an  answer  for  each  of  them.  After  the  case  bad  been  pend- 
ing for  two  years,  one  of  the  defendants,  who  was  a  nonresident,  offered  to 
tile  an  amended  answer,  averrinfc  that  he  was  not  a  member  of  the  firm  and 
bad  Just  then  learned,  for  the  first  time,  that  he  bad  been  sued  as  a  member 
<ot  it.  On  the  trial  the  evidence  showed  that  he  was  not  a  member  of  the 
defendant  firm.  Held— The  court  erred  in  refusing  to  permit  him  tcfile  the 
4imended  answer  and  in  refusing  to  instruct  the  jury  to  find  for  bim. 

4.  Same— Prejudicial  error— Reversal— Although  the  judgment  must  be 
reversed  as  to  the  defendant,  who  was  not,  in  fact,  a  member  of  the  part- 
nership, the  error  as  to  him  was  not  prejudicial  to  the  rights  of  the  other 
two  defendants  who  constituted  the  partnership. 

6  Same— Bvldence— This  court  can  not  assume  that  the  failure  to  dismiss 
«uoh  person  as  a  defendant  to  the  action  was  prejudicial  to  the  other  two 
defendants,  in  that  they  could  not  use  their  said  codefendant  as  a  witness 
to  prove  a  certain  conversation  with  their  vendee,  who  was  dead,  conceru- 
Isg  the  alleged  warranty,  the  deposition  of  such  defendant  having  been 
taken,  and  neither  it  nor  anything  in  the  record  shows  that  he  heard  the 
alleged  oonversation. 

6.  Same— Evidence— Where  the  iasue  is  wltether  or  not  the  vendors  made  a 
warranty  to  the  vendees  concerning  a  cow  sold  at  public  auction,  evldenoe 
that  the  vendors  made  a  warranty  to  other  parties  at  the  sale,  who  were 
lower  bidders  for  such  cow,  is  incompetent. 

Wm.  H.  Holt  and  W.  A.  Sudduth  for  appellants. 

H.  L.  Stone  for  appellee. 

Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  on  a  note  for  $3,100,  executed  by 
Talmer^  Bowman  for  a  short-horn  oow,  purchased  by  the  firm  at 
a  public  sale  of  blooded  cattle  by  the  administrator  of  James  C. 
Hamilton  and,  A.  L.  Hamilton.  The  defense  is  the  auctioneer 
represented  at  the  time  of  sale  that  the  cow  had  been  bred  to  an 
Imported  bull  called  the  Grand  Duke  of  Geneva,  and  was  in  calf 
by  that  animal;  that  like  representations  were  made  by  the  own- 
<€r8«  and  relying  on   the  truth  of   these  statements  the    purchase 


678  FALMEB  ft  BOWMAN,  &0.  V.  HAMILTON,  SB. 

was  made  at  the  price  of  $6,200,  the  sum  divided  into  notes  for 
an  equal  amount,  payable  to  the  respective  owners  for  $8,100 each  7 
that  the  cow  was  also  sold  as  a  breeder,  and  the  representatioiv 
made  that  she  had  dropped  two  calves,  and  was  then  in  calf.  It» 
is  averred  that  the  cow  was  barren — was  not  in  calf  when  sold,, 
and  was  utterly  worthless  except  for  beef. 

The  reply  puts  in  issue  the  averments  of  the  answer  by  a  gen-^ 
eral  and  special  denial  of  the  facts  alleged,  in  so  far  as  there  waa 
any  representation  or  warranty  made  that  the  cow  was  a  breeder 
or  was  in  calf  by  the  Grand  Duke,  etc. 

It  is  further  averred  that  the  cow  had  dropped  two.  calves  and 
was  supposed  to  be  in  calf  at  the  time  of  the  sale;  that  she  waa 
a  blooded  cow  and  the  terras  and  conditions  of  salo,  with  the^ 
pedigree,  were  given  in  writing,  and  the  cow  sold   as  advertised. 

On  the  issues  of  fact  there  was  much  testimony,  the  proof 
showing  the  cow  had  dropped  two  calves  and  was  supposed  to  be 
in  calf  when  sold. 

The  preponderance  of  the  testimony  on  the  question  of  war^ 
ranty  was  with  the  plaintiff,  and,  if  not,  this  court  can  not  dis- 
turb the  finding,  where  the  testimony  is  so  couflioting  as  to- 
every  issue  made  in  the  case,  and  will  proceed  to  oonsider  th» 
legal  questions  raised  and  the  main  grounds  of  reversal  relied  od^ 
by  the  appellants. 

When  this  action  was  instituted  in  December,  of  the  year  1888,. 
it  was  alleged  that  the  firm  of  Palmer  &  Bowman  consisted  of 
Geo.  W.  Palmer,  Chas.  F.  Palmer  and  A.  M.  Bowman.  After 
the  case  had  progressed  for  nearly  two  years  and  was  prepared 
for  trial,  or  in  a  condition  to  be  tried,  the  appellants  disoGveied«. 
as  is  set  forth  in  certain  affidavits  filed,  that  Charles  Palmer  had 
been  sued  as  a  partner,  when  in  fact  he  had  no  interest  in  the- 
firm.  The  defendants  had  long  prior  thereto  answered,  and  the- 
answer  was  filed  for  all  the  parties  sued,  which  was  an  adniis- 
sion  that  Charles  Palmer  was  a  member  of  the  firm. 

The  court  refused  to  permit  the  answer  to  be  filed,  and  the  trial 
progressed.  After  the  testimony  was  all  heard  and  the  fact  dis-- 
closed  by  the  proof  that  Charles  Palmer  was  not  a  partner,  th» 
motion  to  strike  his  name  from  the  action  as  a  defendant  waa- 
again  renewed,  and  the  attorneys  stating  they  had  no  authority 
to  plead  for  him.  Charles  Palmer  was  a  nonresident,  and 
although  his  deposition  had  been  given  in  the  case,  there  la 
nothing  in  the  record  showing  that  ho  knew  his  name  had  been, 
used  as  a  member  of  the  firm,  or  that  he  was  u  defendant. 

Under  such  circumstances  the  court  below  ought  to  have  per- 
mitted  the  amended  answer  filed,  and  then  instructed  the  jury 
to  find  for  Charles  Palmer,  unless  the  plaintiff  desired  time  to- 
connect  him  with  the  firm  by  other  proof.  We  can  not,  however, 
well  see  how  this  error  can  affect  the  liability  of  those  who  are^ 
members  of  the  firm.  They  owe  the  note  if  the  judgment  below 
was  otherwise  proper. 

It  is  argued  that  the  error,  if  corrected  at  the  proper  time, 
would  have  enabled  tliem  to  prove  by  Charles  Palmer  conversa- 
tions had  with  A.  L.  Hamilton,  one  of  the  joint  owners  of  the 
cow,  in  relation  to  the  warranty,  and  A.  L.  Hamilton  having 
died  during  the  pendency  of  the  action,  and  Charles  Palmer, 
standing  as  a  defendant,  could  not  testify  as  to  what  transpired 
between  himself  and  the  dead  man.  This  may  all  be  true,  but 
there  is  nothing  showing  what  could  have  been  proven  by  Charlea 
Palmer — no  avowal  made  or  any  fact  in  the  record  showing  that 
he  ki^ew  anything  more    than  was  contained  in    his   deposition;. 
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His  deposition  had  been  taken  and  he  heard  no  conversation 
with  Bowman  (the  partner  purchasing  the  cow)  and  A.  L.  Ham- 
ilton. He  saw  Bowman  approach  Hamilton,  who  stood  some 
distance  from  him,  and  when  he  returned  Bowman  commenced 
bidding,  but  what  took  place  the  witness  does  not  pretend  to 
state.  Bowman,  who  made  the  bid,  was  examined  as  a  witness, 
and  no  offer  was  made  to  prove  by  him  what  conversation  he  had 
with  A.  L.  Hamilton,  or  an.v  avowal  made  as  to  what  could  be 
proven  by  anyone  in  regard  to  this  conversation.  Bowman  does 
state  that  George  Hamilton,  the  administrator,  made  the  repre- 
sentations that  the  cow  was  about  calving  just  before  he  made 
the  bid,  and  this  went  to  the  jury. 

It  is  shown  by  a  witness*  for  the  appellee  that  when  Bowman 
approached  A.  L.  Hamilton  the  latter  refused  expresslj'  to  make 
tlie  warranty,  and  we  are  satisfied  no  error  existed  in  refusing 
permission  to  file  this  amended  answer  except  in  so  far  as  it 
prejudiced  the  appellant.  Charles  Palmer;  and  this  important 
discovery,  made  after  the  jury  was  sworn,  that  the  son  of  one 
of  the  defendants  had  been  sued  as  a  partner,  is  coupled  with 
too  much  laches  to  justify  this  court  in  reversing  tne  entire 
judgment,  that  the  son  may  testify  when  his  deposition  had  been 
taken  and  no  conversation  with  A.  L.  Hamilton  proven. 

Another  objection  made  by  the  appellanrs  can  not  avail. 

A  witness  by  the  name  of  Anderson  was  asked  by  the  appellees 
if  he  had  not  bid  for  the  cow  $6,100,  and,  responding  in  the  affirm- 
ative, he  was  then  asked  on  cross-examination  if  A.  L.  Hamil- 
ton had  not  given  him  a  special  warranty,  and  this  was  excluded. 
Whether  oonipetent  or  incompetent,  the  defendants  had  already 
proven  that  Williams  and  others  had  bid  $6,100,  and  that  Ander- 
son himself  had  bid  on  tlie  cow  that  led  to  the  question  asked 
by  the  plaintiff,  and,  if  otherwise,  what  light  a  private  guaranty 
made  with  Anderson  could  throw  on  the  question  as  to  the  con- 
tract or  representations  made  to  tlie  defendants  we  can  not  per- 
ceive. What  those  representations  were  had  been  proven  by  both 
Charles  Palmer  and  Bowman,  and  controverted  by  testimony  on 
the  other  side,  and  yet  the  appellant  is  insisting  that  the  agree- 
ment between  Anderson  and  the  dead  man  is  competent  to  show 
the  contract  between  the  latter  and  these  defendants. 

While  the  price  paid  for  the  animal  may  now  be  considered 
exorbitant,  and  certainly  so  in  view  of  the  fact  the  cow  turned 
out  to  be  worthless,  this  record  does  not  authorize  a  reversal, 
and,  besides,  the  proof   clearly  shows    that  others  were  ready  to 

Eay  such  prices  for   stock  of    noted  herds    that  at  that  day  were 
ringing  fabulous  prices. 

This  judgment  is  affirmed  as  to  all  the  appellants  except 
Charles  Palmer,  who  is  entitled  to  a  new  trial  if  the  appellees 
desire  to  prosecute  further. 

Reversed  and  remanded  for  proceedings  consistent  with  this 
opinion. 


HABRIS,  &c.  v.  ASH,  &c. 
(Filed  January  27,  1894— Not  to  be  reported.) 

1.  Fifteen  years*  oootlnuous,  Adverse  use  of  a  passway  as  a  matter  of  right 
creates  a  presmnptioD  of  a  dedioation  to  such  use;  but  mere  permissive  use 
of  such  way,  however  long  continued,  confers  do  right  upon  the  party 
using  it. 

2.  Appeals— This  court  will  not  reverse  a  judgment  on  a  mnre  issue  of  fact 
unless  it  is  dearly  of  the  opinion  that  such  judgment  is  against  the  weight 
of  the  evidence. 
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Cbas.  Carroll  for  appellants. 

Fairleigb  &  Straus  for  appellees. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellants   instituted  this   action    to  enjoin    the  appellees 

from  obstructing  their  right  of  passway  over  their   land,  which 

they  claim  as  a  right  established   by  adverse  use  for  more   than 
fifteen  years. 

The  right  to  the  use  of  the  passway  is  denied.  There  is  no  new 
question  of  law  involved  in  the  case.  The  legal  questions  deter- 
mining the  rights  of  the  parties  are  well  settled.  For  instance, 
it  is  well  settled  that  the  use  of  a  passway  for  fifteen  years  or 
more  as  a  matter  of  right  amounts  to  a  dedication,  and  entitles 
parties  to  a  continuous  use  of  it,  notwithstanding  the  objections 
of  the  owner  of  the  land.  And,  on  the  other  band,  if  the  passway 
is  used  by  permission  merely,  such  permission  running  for  fifty 
or  even  an  hundred  years,  does  not  confer  a  right  of  way,  and  the 
owner  of  the  land  may  withdraw  the  permission  and  stop  the  use 
at  any  time.  The  low^r  court  doubtless  had  these  well-settled 
principles  in  its  mind  when  it  decided  the  case,  and  all  it  had 
to  do  was  to  apply  the  facts  according  to  its  judgment,  which  it 
evidently  did. 

We  think  that,  while  the  appellants  produced  strong  evidence 
that  the  passway  was  used  as  a  matter  of  right  for  years,  oji  the 
other  hand  there  was  decided  and  positive  evidence  that  the  use 
had  been  permissive  nearly  all  the  time.  We  think  that  the  evi- 
dence to  tnat  effect  authorized  the  judgment!  Upon  mere  mat- 
ters of  fact  decided  by  the  court  we  will  not  reverse  its  judgment 
unless  we  are  clearly  of  the  opinion  that  it  is  against  the  weight 
of  evidence,  while  we,  if  we  were  deciding  the  case  originafly, 
might  come  to  a  different  conclusion  from  the  evidence,  yet  it 
was  the  province  of  the  lower  court  to  pass  upon  the  evidence, 
and  we  must  let  its  judgment  stand  unless  we  are  clearly  of  the 
opinion  that  it  is  against  the  weight  of  evidence.  We  the  more 
oheerfully  do  so  in  this  case,  because  if  the  appellants  have  a 
right  of  pass  over  the  appellees'  land  in  order  to  get  to  their 
land,  the  county  court  has  power  to  grant  it  upon  such  terms  and 
conditions  as  it  may  deem  best.  Then  there  will  be  no  more 
questions  as  to  the  ri^ht. 

The  Judgment  is  affirmed. 


VERTREE'S  ADM'R  v.  N.  N.  &  M.  V.  CO. 
(Filed  February  la,  1894.) 

1.  A  plaintiff  baa  a  rlfcbt  to  dlsmlBS  hts  action  without  prejudioe.  even 
Where  the  oourc  has  sustaioed  the  defendant's  motloD  for  a  peremptorjr  In- 
struotlon,  made  at  the  oonolusioo  of  plaintifl's  evideooe,  the  motion  to  dis- 
miss without  prejudioe  being  made  before  an  iastruotion  to  find  for  the 
defendant  had  been  given  to  the  jury. 

2.  There  oan  be  no  flnal  aubmisafon  of  a  ease  to  a  jury  before  all  law  qnes- 
tioDs  have  been  disposed  of  by  the  court,  the  instrnotlonfl  and  papers  per- 
tain iDg  to  the  cadA  having  been  actually  delivered  to  the  jnry,  and  toej 
have  been  authorized,  without  further  interposition  or  control  of  the  ooort, 
to  proceed  to  a  judicial  ezaminatlon  nf  the  Issue  of  fact  submitted  to  them. 

3.  Rallroads-'Willful    neglect— Peremptory  instruotion^In  an  action  to 
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recover  damages  for  the  death  of  a  boy  ten  years  old,  oaused  by  the  alleged 
wlllfal  negleot  of  a  railroad,  where  the  evideDoe  shows  that  the  aooldent 
happened  in  the  railway's  switch  yard,  where  the  boy  was  a  trespasser,  and 
was  brought  about  by  the  boy's  incautious  and  reckless  attempt  to  get  upon 
the  break-beam  of  a  moving  engine  at  a  time  when  those  in  charge  of  the 
engine  did  not  see  him,  a  peremptory  instruction  for  the  defendant  is  proper. 

H.  T.  Kendall  and  W.  B.  Haynes  for  appellant. 

P.  H.  Darby  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

On  trial  of  this  action  by  a  personal  representative   to  recover 

damages   for   destruction  of   life  by  alleged   willful   neglect,  the 

following  proceeding   occurred  at   conclusion  of   plaintiff's   evi- 

<lenoe:  "Defendant  moved  the  court  to  instruct  the  jury  peremp- 
torily to  find  for  defendant,  which  motion  was  fully  heard  by 
the  court  and  sustained,  to  which  tlie  plaintiff  excepted,  and 
then  moved  the  court  to  allow  plaintiff  to  dismiss  his  cause  of 
action  without  prejudice  to  a  future  trial,  which  motion  was 
overruled,  and  the  jury  was  instructed  to  find  for  defendant,  to 
^hicb  plaintiff  objected  and  excepted  at  the  time." 

Thereupon  a  verdict  was,  in  pursuance  of  the  instruction,  ren- 
<lered  for  defendant,  followed  by  judgment,  from  which  plaintiff 
prosecutes  this  appeal. 

The  first  question  naturally  arising  in  this  case  is  whether  the 
<50urt  properly  sustained  defendant's  motion  for  a  peremptory  in- 
struction; for  if  not,  the  judgment  will  have  to  be  reversed  for 
new  trial  of  the  present  action  if  demanded  by  plaintiff,  irre- 
flpeotive  of  the  question  of  his  right  to  dismiss  the  action  with- 
out prejudice. 

Plaintiff's  intestate  was  a  boy  about  ten  years  of  age,  and  was 
]cilled  in  the  following  manner:  The  engineer  had  just  made 
what  is  called  a  running  switch,  whereby  two  freight  cars  were 
detached  from  the  train  and  placed  upon  a  side  track,  and  the 
engine  and  tender  were  moving  back  slowly  upon  the  main  track 
to  reach  other  cars  of  the  train  that  had  been  left  upon  the  main 
track  beyond  junction  with  the  side  track,  where  deceased,  of 
his  accord,  ran  from  the  depot,  passing  across  a  pond  of  water 
frozen  over,  to  the  locomotive  and  tender,  and  passing  around 
the  latter  attempted  to  get  upon  break-beam  of  the  engine,  but 
-slipped  or  made  a  misstep,  and,  falling  upon  the  track  and  be- 
ing run  on,  was  killed. 

The  place  was  within  the  private  yard  of  defendant,  where 
•deceased  had  no  right  to  go,  and  defendant's  servants  were  not 
required  to  anticipate  or  look  out  for  his  presence.  So  deceased 
being  at  the  time  a  trespasser,  and  his  conduct  under  the  oir- 
isumstances  extremely  incautious  and  reckless,  there  would  be 
no  ground  whatever  for  holding  defendant  responsible  for  his 
death,  unless  It  be  made  to  appear  that  the  engineer  discovered 
his  peHl  in  time  to  avoid  running  the  engine  and  tender  on  him. 
But  there  is  no  evidence  before* us  tending  to  establish  that  fact, 
or  negligence  of  any  kind  or  degree  on  part  of  those  in  charge  of 
the  engine  and  tender.  Consequently,  as  the  record  now  stands, 
the  lower  court  was,  in  our  opinion,  bound  to  give  the  peremp- 
tory instruction.  Whether  it  was  error  to  overrule  plaintiff's 
motion  to  dismiss  the  action  without  prejudice,  notwithstanding 
failure  to  make  out  his  cause  of  action,  depends  upon  meaning  of 
subsection  1,  section  371,  Civil  Code,  which  provides  that  an 
action,  or  any  cause  of  action,  may  be  dismissed  without   preju- 


682  PABRISH,  &0.  v.  BOSS. 

dioe  to  a  future  action  "by  the  plaintiff  before  final  submissioD 
of  tlie  case  to  the  Jury  or  to  the  court,  if  the  trial  be  by  the 
court." 

This  was  a  right  that  existed  at  common  law,  and  it  would  i» 
many  cases  be  extremely  oppressive  and  prejudicial  to  deny  it. 
And  it  does  not  seem  to  us  at  all  difficult  to  determine  what  is 
meant  by  the  words  "before  the  final  submission  of  the  case  ta 
the  ]ury*^  as  used  in  the  section  referred  to.  The  Civil  Code  pro- 
vides for,  and  malces  a  distinction  between,  a  rrial  by  a  jury  and 
trial  by  the  court  of  an  action  ordinary,  the  latter  being  permit- 
ted by  consent  of  parties  to  try  an  action  even  sounding  in  dam- 
ages. But,  as  defined  by  section  811,  "a  trial  is  a  judicial  exam- 
ination of  the  issue  of  law  or  of  fact  in  an  action  or  proceeding.**' 
The  issue  in  this  case  was  one  of  fact,  to  be  judicially  examined 
and  determined  by  the  jury  under  instructions  by  the  court  in^ 
regard  to  the  law  applioble.  Now  the  bill  of  exceptions,  which 
we  have  quoted,  shows  that,  although  the  court  had  sustained 
plaintiff's  motion  for  the  peremptory  instruction,  there  had  not 
been  any  submission  of  the  case,  final  or  otherwise,  to  the   jur^ 

before  plaintiff  moved  to  dismiss  the  case,  for  it  is  stated  that 
the  jury  was  not  actually  instructed  to  find  for  defendant  until 
after  the  motion  of  plaintiff  to  dismiss  was  made.  Strictly  and 
properly  there  can  be  no  final  submission  of  a  case  to  the  jury 
until  all  questions  of  law  have  been  disposed  of  by  the  court,  in- 
structions and  papers  pertaining  to  the  case  have  been  actually 
delivered  to  the  jury,  and  they  are  authorized,  without  further 
Interposition  or  control  of  the  court,  to  proceed  to  a  judicial  ex- 
amination of  the  issue  of  fact  submitted  to  them. 

In  our  opinion  plaintiff  had  the  right  to  dismiss  his  actioi> 
without  prej  udice  at  the  time  he  made  the  motion,  and  the  court 
erred  in  overruling  it. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  that 
the  motion  may  be  sustained. 


PARRTSH,  &c.  V.  ROSS. 
(Filed  February  15,  1894.) 

Power  of  oonrt  to  rent  land  in  dispute  pendlDff  appeal— Rati floation  of  aot 
of  aRent— Estoppel— Appellee  sued  to  reoover  a  one-third  Interest  for  life  in 
a  tract  of  land.  Judflcment  was  rendt^red  adjudgin;;  that  the  two  appellants 
each  owned  a  one-third  Interest  for  life  in  suoh  land,  but  denying  apiiellee 
any  interest  therein.  The  appellee  appealed  from  that  jadgment  to  this, 
oourt,  which  decided  that  he  was  the  owner  of  a  one-third  Interest  for  life 
in  said  land.  Pendinii  this  appeal  the  lower  court  divided  the  land  and 
assigned  one-third  of  it  to  each  of  the  appellants,  the  other  thirQ  being- 
rented  out  through  its  ooinnilssioner  to  appellants.  In  this  proceeding  by 
appellee  to  collect  the  rents  due  by  appellants,  Held— 

First.  The  lower  court  had  the  right  to  rent  out  the  one- third  pending 
thfl  appeal. 

Second.  Even  if  it  did  not  the  appellee,  the  owner  of  said  one-third,  ha» 
ratified  the  action  of  the  court  in  that  respect,  and,  therefore,  the  appellants 
oun  not  coinplnin  on  that  account. 

Third.  Appellants,  having  rented  and  used  the  land,  are  estopped  to  ques-^ 
tlon  the  authority  of  the  court  to  make  the  lease. 

H.  L.  Stone  for  appellants. 
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Wood  &  Day. and  Win.  H.  Holt  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellee,  John  W.  Boss,  in  1886  sued  to  recover  for  life  ona 

undivided  third  of  about  438  acres  of  land.    The  appellants,  John^ 

S.  Parrish  and  Mrs.  Cordie  E.  Brawner,  also  claimed   one-third* 

each  in  said  tract  of  land  for  life,  and  Mrs.  Brawner  also  claimed- 

absolutely  the  purt  that   the  appellee  claimed.     tJpon   final  tria^ 

the  court  adjudged  Mrs.  Brawner  and  John  S.  Parrish  one-third 

interest  each  for  life  in  said  tract  of  land,  but  denied  the  appel-. 
lee's  right  to  the  other  third  interest  therein. 

The  appellee  appealed  from  the  decision  of  the  circuit  Judge, 
denying  him  a  life  estate  in  a  third  of  said  land,  and  suspended, 
the  judgment  by  supersedeas  bond.  The  case  was  reversed,  and. 
the  appellee.  Boss,  was  allowed  one-third  life  interest  in  said- 
land.     (IB  Ky.  Law  Bep.,  858.) 

Judgment 'was  entered  in    the  lower   court  in   accordance  witlv 
the  opinion  of  this  court.     Upon   the  rendition   of  the  judgment 
denying  the  appellee   any   interest   in    the  land,  the   court  con-, 
tinued  the  case  on    the  docket  as   between  John  S.  Parrish   and 
Mrs.  Brawner  for  **any  necessary  orders   between  them  relative 
to  the   division  of   said    land,''  etc.     The   land,  pursuant   to  the 
judgment,  was  divided  into  three  equal  parts,  and  Mrs.  Brawner* 
and  John   S.  Parrish  were   allotted  a   third  each,  and   the   other 
third,  which  the  appellee  claimed  was  not  adjudged    to  either  of 
the  appellants,  because  neither  had  any  right  to  it,  and  the  court 
retained   control  of   it  during   the   pendency  of   the   appeal   and 
ordered  the  same  rented  out.     Deeds  were  made  to  Mrs.  Brawner^ 
and  John  S.  Parrish  to  their  respective  thirds.    They  abided  the 
judgment  of   the  circuit  court,  and  never  thereafter  set  up   any 
claim  to  the  other  third  of  said  land.     The  court  after  the  rendi- 
tion of  the  judgment  settling  the  right  of  Mrs.  Brawner  and  Par-, 
rish  to  one-third  each  of  said  land,  and  denying  to  them,  or  either 
of  them,  any  right  to  the  other   third,  ordered   said    third  to   be. 
rented  out  by  its  commissioner  and  that  bonds  be  taken  for   the^ 
rent,  etc.     The  commissioner  did  rent  said  third  out,  and  the  ap- 
pellants, one  or   the  other,  were   renters   from  year   to  year,  and^ 
executed  bonds  for   each  year's   rent.     Executions  were   ordered' 
ui»on  these    bonds.     From    the  orders  of  renting  and    the   order- 
directing  executions   to  issue  on    the   rent  bonds   tiie   appellants, 
appeal.     The   appeal  is    prosecuted    upon    the    ground    that    the 
appellee's   petition  having   been   dismissed    absolutely,  and    tlie. 
case  having;  been    kept  on  the  docket  for   orders  as   between   the^ 
appellants   in  reference  to    the  division  of   said  land,  that   court 
had  no  jurisdiction  to  rent  the  third  not  allotted  to  either  of   the. 
appellants. 

It  is  to  be  observed    that  the   courf   by  order  kept  the   case  on 
the  docket  for  the  purpose  of  taking  all  necessary  orders  in  refer- 
ence to  the  division  of  the  land  between  the  appellants;  also  the 
appellee  superseded  the  judgment  dismissing  liis  petition,  whict> 
kept  the  case  on  the  docket   in  reference  to  him;  also  that  tliere 
was  no  order  disposing  of  the  one-third  of   the  land  not  allotted 
to  either  of  the  appellants,  but  the  court  retained    control  of  the. 
same.    Now,  in  view  of  these  facts,  we  fail  to  understand  how  it  is. 
that  the  court  lost  control  of,  and  the  power  to  rent  out,  this  tliird, 
of  the  land  during  the  pendency  of  the  appeal  to  this  court  whea 
it  expressly  retained  it  and  no  one  claimed  it.  But,  independently- 
of  all  this,  we  have  this  plain,  honest  and    business  transaction.^ 
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^bere  is  one-third  of  tiie  land  that  belongs  to  the  appellee.  The 
appellants  have  neither  right  nor  olaim  of  right  to  it,  but  it  be- 
longs to  the  appellee.  The  court,  on  behalf  of  the  appellee,  rents 
It  to  the  appellants.  The  renting  is  a  voluntary  action  on  their 
part.  They  have  simply  rented  land  that  did  not  belong  to  them 
but  to  the  applleee,  and  he  comes  forward  and  says  to  the  court 
that  he  accepts  and  ratifies  its  action  and  is  willing  to  accept  the 
rents.    Now  by  what  principle  of  fair  dealing  can  the  appellants 

say  that  the  court  had  nopower  to  rent  them  the  land,  and,  there- 
fore, the  appellee  must  sue  them  for  the  rent,  and  recover  it  that 
way. 

It  seems  to  us  that  the  power  of  the  court  may  be  left  out  of 
view,  and  the  case  may  be  put  upon  the  principle  of  an  unau- 
thorized agent  renting  the  land  of  the  appellee  to  the  appellants, 
and  the  appellee  comes  forward  and  says  that  he  ratifies  the  act 
x>f  renting  and  claims  the  rent  bond.  Now  is  there  any  court  in 
this  country  that  would  deny  the  appellee  the  right  to  recover 
t)n  the  rent  bond?  We  think  not.  Besides,  suppose  the  order 
renting  the  appellee^s  land  was  erroneous,  how  can  that  fact  hurt 
the  appellants?  They  voluntarily  rented  the  land;  there  was  no 
oiompulsion  resting  on  them;  there  was  no  interest  to  protect  by 
renting  under  an  erroneous  order.  The  only  person  that  could  be 
-affected  by  the  erroneous  order  was  the  appellee,  and  he  comes 
into  court  and  submits  to  its  action  and  asks  the  court  to  enforce 
its  order,  and  the  court  did  enforce  it,  which  is  affirmed. 


M0YER8,  Ac.  v.  ARTHUR,  Ac. 
(Filed  February  16,  1894— Not  to  be  reported.) 

GonveyaDce— Title— Where  a  ooDveyADoe  contained  a  Btlpulatlon  that  a 
part  of  the  pnrobase  price  was  to  l)e  retained  until  the  vendors  "perfected 
the  title  to  the  one-elffbth  undivided  interest  of  the  Hogan  heirs  in  said 
land,  and  presented  the  vendee  a  (rood  and  sufficient  conveyance  from  said 
heirs  for  said  interest,*'  In  an  action  against  the  vendees,  to  which  the 
Hogan  heirs  are  made  parties,  the  vendors  are  entitled  to  have  the  con  tract 
'^eoiflcally  executed  and  recover  the  purchase  money  retained,  if  they  prove 
that  they  have  claimed  and  held  the  land  conveyed,  adversely  to  the  Hogan 
heirs  and  all  the  world,  for  fifteen  years  or  more.  Through  the  court  a 
^'good  and  sufficient  conveyance"  can  be  made  in  such  case. 

In  such  case,  if  the  vendee  has  conveyed  the  land  to  others  since  the  con- 
veyance from  his  vendor,  and  has  thus  put  it  beyond  his  power  to  put  his 
Vendor  In  statu  quo  by  a  rescission  of  the  contract,  he  must  pay  the  agreed 
purchase  price  in  full. 

W.  O.  Bradley  and  M.  F.  North  for  appellants. 

Chapman  &  Sampson  for  appellees. 

Appeal  from  Bell  Court  of  Common  Plea's. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  H.  P.  Meyers,  sold  and  conveyed  to  the  appellee, 
Arthur,  for  the  benefit  of  the  appellee,  the  Middlesborough  Town 

Lands  Co.,  a  tract  of  land  on  Yellow  creek,  in  Bell  county,  and 
"Stipulated  in    the  deed  thereto   that   the   snra  of  $2,529.29  of  the 

purchase  price  was  to  be  withheld  until  the  vendors,  *'H.  P.  and 
Cynthia  Moyers,  perfected    the  title  to  the  one-eighth  undivided 


MOTERS,  ftO.  V.  ABTHUB,  ftO.  685L 

interest  of  the  Hoean  heirs  in  baid  land,  and  presented  to  tha 
second  party  a  good  and  sufficient  coneyanoe  from  said  heirs  for 
said  interest.^'  It  appears  from  the  petition  brought  to  enforce 
the  payment  of  the  purchase  money  so  withheld  that  Hogan  and 
wife  have  long  since  been  paid  for  their  interest,  but,  havinfz^ 
died,  no  conveyance  had  ever  been  obtained.  It  is  alleged,  how-v 
ever,  that  the  appellees  and  those  under  whom  they  claim  have 
been  in  the  peaceful,  adverse  possession  of  the  lands  since  1873, 
claiming  and  controlling  them  as  their  own,  and  we  see  no  rea- 
son why,  if  this  Icind  of  title  can  be  established,  the  appellants, 
are  not  entitled  to  the  purchase  money.  It  may  not  be  true  that, 
the  lauds  have  been  so  held,  and,  if  nut,  the  issue  may  be  made 
by  appropriate  pleadings:.  The  demurrer  to  the  petition  was  sus- 
tained upon  the  idea,  we  suppose,  that  the  facts  stated  showed 
the  holding  to  have  been  amicable,  but  this  could  hardly  be  in 
the  face  of  the  averments  of  the  petition  to  the  contrary. 

It  appears  from  the  petition  that  the  lands  have  been  conveyed 
to  others  since  the  sale    by  the   appellant,  and   it  is   urged   that, 
as  the  appellees  have  put  it  beyond  their  power  to  put  the  parties, 
in  statu  quo   by  a  rescission  of   the  contract,  they  must  pay  the, 
agreed  price  in  full. 

The  principle    underlying   this   contention    is  well    settled    in 
numerous  cases,  but  it  does  not  sufficiently  appear  that  the  ap- 
pellees have    placed  it  beyond   their   power  to  rescind,  even   if 
such  result  is  demanded   by  the  equities  of   the  case,  and  as  yek, 
this  principle  can  not  be  invoked. 

We  see  no  reason  why  the  appellants  may  not,  in  this  action 
aginst  the  Hogan  heirs  and' the  appellees,  establish  a  ''porfect*^ 
title  and  through  the  court  make  to  the  appellees  "a  good  and 
sufficient  conveyance,''  as  called  for  in  the  contract,  the  court, 
of  course,  controlling  the  question  of  costs  on  the  final  disposi- 
tion of  the  case. 

Judgment  reversed,  with  directions  to  overrule  the  demi  rrer 
to  the  petition  to  the  end  that  the  issues,  if  any,  offered  by  the 
appellees  may  be  tried  out,  and,  if  none  are  presented,  that  the 
relief  sought  be  granted. 

(Extension  of  opinion— Filed  March  22,  1894.) 

It  is  thought  by  counsel  for  the  appellants  that  possibly,  fronx, 
the  opinion  in  this  case,  Moyers  and  wife  will  be  entitled  to  re- 
cover only  in  the  event  of  showing  fifteen  years'  adverse  hold- 
ing. Such  was  not  the  intention.  They  may  recover  whenever 
they  establish  a  good  and  sufficient  title— one  that  protects  the 
appellees  in  the  payment  of  the  purchase  price— and  they  may 
do  this  by  establishing  the  allegations  of  their  petition  or  by 
such  holding  It  is  true  that  a  title,  established  by  adverse  hold- 
ing, is  not  in  literal  compliance  with  the  agreement  to  present  a., 
conveyance  from  the  Hogan  heirs,  but  the  intent  or  tiie  spirit  of 
the  contract  is  met  when  the  title  is  so  perTected  as  to  bar  the 
Hogans  from  further  interest  in  the  property.  Nor  does  the 
agreement  to  permit  such  a  conveyance  estop  the  appellantsi 
from  asserting  such  adverse  holding.  It  is  not  inconsistent  witl\ 
such  a  claim. 
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ROGERS  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  February  15,  1894— Not  to  be  reported. 

1.  Railroads— Gross  neglect— Byidence— While  several  witnesses  state  that 
^he  injury  suffered  by  appellant,  a  brakeman,  was  due  to  the  gross  neglect 
of  appellee's  employes  in  backing  certain  cars  rapidly  and  forcibly  npon  ap- 
pellant, other  witnesses  state  that  the  cars  were  slowly  and  carefully  operated 
-at  the  time  of  the  accident,  and  the  circumstances  shown  sustain  the  evi- 
dence of  the  latter  in  several  important  particulars,  therefore,  the  verdiot 
for  appellee  can  not  be  set  aside  as  contrary  to  the  evidence. 

2.  Same— Instructions— The  verdict  of  the  jury  for  the  defendant  havioK 
been  rendered  because  plaintiff  failed  to  show  gross  neglect  on  the  part  of 
tlefendant  as  alleged  by  him,  it  is  immaterial  whether  or  not  the  instruc- 
tions on  the  subject  of  contributory  netrligence  were  correct. 

S.  Evidence— The  correctness  of  a  ruling  excluding  a  question  will  not 
l3e  considered  on  appeal  when  the  record  contains  no  avowal  of  the  answer 
^expected  from  the  witness  to  the  question. 

4.  Same— Even  if  the  evidence  concerning  the  rule  of  the  railroad  requir- 
ing its  brakeman  to  use  a  coupling  stick  when  coupling  cars  was  incompe- 
tent, its  admission  was  not  prejudicial  in  this  case,  since  the  uncontradicted 
etatenient  of  plaintiff  was  that  the  coupling  he  was  attempting  to  make,  when 
injured,  coud  not  have  possibly  been  so  effected  with  a  coupling  stick  as  to 
prevent  the  accident. 

B.  F.  Proctor,  Geo.  C.  Harris  and  Edward  W.  Hines  for  ap- 
|}ellant. 

Jas.  A.  Mitchell  for  appellee. 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  a  brakeman  on  the  road  of  the  appellee,  and 
Eued  the  latter  for  injuries  alleged  to  have  been  inflicted  on  him 
by  reason  of  the  gross  negligence  of  the  firrraan,  temporarily 
acting  as  engineer,  in  charge  of  the  appellee's  train. 

The  main  issue  of  fact  on  the  trial  before  the  jury  was  whether 
the  fireman,  while  acting  as  engineer,  backed  the  cars  so  rapidly 
<and  forcibly  up  on  the  appellant  as  to  cause  the  injury,  he  being 
engaged  at  the  time  in  attempting  to  couple  the  '*live^^  to  the 
'•'dead*'  cars  of  the  train. 

He  testifies  that  on  the  occasion  of   his   injury  ha  signaled  the 

fireman  (the   engineer   in  charge)  "to   back  up   slow,^*  and  then 

went  in  to  do  the  coupling;  that  the  train  came  back  *' fast, ^' and 

he  failed  to  make  the  coupling.     The  "dead^^  train  was   knocked 

back  about   six  feet,  and  he   followed  it    to  pull  the   p!n    up  and 

couple  the  cars,  when  the  train  came  back  again  '*witb  another 
Jam.''    He  had  put  his  hand  in    to  set^the  pin,  and  his  arm  was 

caught  and  seriously  mashed.  He  attributes  the  accident  to  the 
unskillful  handling  of  the  train,  and  says  that  if  it  had  come 
back  slowly  and  carefully  he  would  not  have  been  injured. 

Harrington  testifies  that  when  the  appellant  gave  the  signal 
to  come  back,  the  train  '*came  back  against  the  dead  part  of  the 
train  pretty  hard,'' knocking  it  several  feet,  and  the  appellant 
failed  to  make  the  coupling.  Then  the  appellant  turned  and 
came  up  between  the  rails  to  the  dead  part,  and  was  standing 
there  **doing  something  with  the  drawhead,"  and,  without  further 
signal  that  the  witness  saw,  the  engineer  came  right  back  again, 
•and  that  time  **caught  the  appellant's  arm  and  knocked  the  cars 
back  several  feet." 
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Touneyhill  proved  that  the  train  came  back  twice,  and  knocked 
the  dead  part  of  the  train  about  six  feet  back  each  time.  Barbee 
testifies  that  the  train  came  back  with  ** right  smart  force/'  and 
knocked  the  train  from  him  (appellant),  and  again  it  at  once 
<3ame  back  and  struck  the  other  one  "pretty  tolerably  heavy," 
and  he  saw  that  the  appellant  was  hurt. 

The  appellee  then  proved  by  Bracken,  the  fireman  in  charge; 
8tubbins,  the  associate  brakeman  of  the  appellant;  Wilkes,  a 
brakeman  on  another  train,  but  standing  close  by  the  appellant 
when  the  accident  happened;  and  Willets,  a  brakeman  on  the 
train  with  the  appellant,  that  the  engineer  came  back  slowly 
and  carefully,  and  not  roughly,  rapidly  or  forcibly;  that  the 
movement  was  the  ordinary  and  usual  one  for  the  purpose  at 
iiaud;  and  of  these  Wilkes  proves  that  he  was  standing  right  by 
the  appellant  when  he  undertook  the  coupling,  and  saw  from  the 
way  he  went  about  it  that  he  was  in  danger,  and  called  out  to 
him  *'to  look  out.  He  raised  his  arm  up  and  got  it  caught,'^ 
says  the  witness,  "though  the  train  came  back  very  slowly,  and 
it  could  not  have  been  done  easier. '^ 

In  several  important  particulais,  indicating  the  careful  man- 
ner in  which  the  train  was  handled  and  backed  against  the  dead 
train  while  the  coupling  was  b^ing  done,  this  testimony  was 
corroborated  by  others.  The  jury  found  for  the  appellee,  and 
from  an  examination  of  all  the  proof  we  do  not  see  how  they 
could  have  done  otherwise. 

It  was  upon  a  failure  of  proof  showing  negligence— certainly  of 
gross  negligence— on  the  part  of  the  appellee  that  the  jury  niust 
have  found  against  the  appellant,  and,  therefore,  it  is  not  neces- 
sary to  consider  the  instructions  rhought  to  be  erroneous  on  the 
subject  of  the  appellant's  contributory  negligence.  We  may  ob- 
serve, however,  that  the  instruction,  to  the  effect  that  the  defend- 
ant, the  appellee,  had  the  right  to  make  and  establish  such  rules 
and  regulations  as  it  deemed  proper  for  the  guidance  and  protec- 
tion of  its  employes,  is  not  open  to  the  criticism  that  it  makes 
disobedience   to  such  rule   negligence  per  se  on  the   part  of   the 

Elaintlff  without  regard  to  whether  or  not  the  rule  is  a  reasona- 
le  one.  The  rule  must  be  one,  says  the  instruction,  for  the 
••protection''  of  the  employe,  and  of  this  the  jury  may  certainly 
be  left  to  judge.  The  company  introduced  a  copy  of  the  rule  re- 
quiring the  use  of  coupling  sticks  on  the  part  of  brakemen  when 
engaged  in  tliis  hazardous  work,  and  the  appellant  then  sought 
to  introduce  proof,  to  the  introduction  of  which  the  court  sus- 
tained an  objection,  on  the  subject  of  whether  sucn  sticks  were 
in  use  on  the  road  of  the  appellant  or  whether  the  rule  was  en- 
forced; but  how  the  witness  who  is  asked  the  question  would  have 
answered  it  we   are  not   told,  and  without  an  avowal  of  his  ex- 

gected  answer  we  can  not  say  that  the  appellant  was  prejudiced 
y  the  rejection  of  the  proposed  testimony. 

The  failure  of  the  appeUant  to  use  the  coupling  stick  could  not 
have  been  regarded  by  the  jury  as  negligence  on  his  part.  He 
testifies  most  emphatically,  and  it  is  not  contradicted,  that 
** there  was  no  way  in  the  world"  to  have  so  used  it  when  he 
was  hurt  as  to  have  prevented  the  injury.  It  was,  therefore, 
immaterial  whether  or  not  the  appellant  had  notice  of  such  a 
rule  or  could  read  or  write,  and  it  was  not  error  to  exclude  testi- 
mony showing  he  could  not  read. 

We  think  the  jury  were  properly  instructed,  or  at  least  the  in- 
structions were  not  prejudicial  to  the  appellant,  and  the  finding 
could  haidly  have  been  otherwise  than  for  the  company. 

Judgment  affirmed. 
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GLOVER,  Ac.  V.  BAUM,  Ac. 
(Filed  February  15,  1894— Not  to  be  reported.) 

1.  CoDyeyanoes— Trusts— BeservatloD  by  graotee  of  power  of  sale— A  father 
in  oonslderatioD,  amoDg  other  tblDgs,  of  love  and  alTeotioi]  n'.ade  a  oonvey- 
ance  of  a  large  estate,  real  and  personal,  to  two  of  his  children,  with  the 
condition  annexed  that  he  (the  father)  was  to  hold  the  property  and  it» 
profits  during  bis  life  for  the  benefit  of  his  said  children,  and  at  his  death 
the  property  was  ti>  go  to  said  children  for  their  lives,  remainder  to  their 
children  respectively,  the  father  to  have  the  right  of  management  and  con- 
trol daring  his  life.  The  deed  also  provided  that  said  properly  might  be 
sold,  conveyed,  exchanged  and  reinvested  ^'as  ciroumstanoes  and  exigenoiea. 
of  the  life  and  interests  of  the  party  interested"  might  lequlre,  so  that  raid 
property  be  secured  for  said  children  and  their  descendants  as  set  out  In  the 
deed.  Held— Under  this  deed  the  absolute  right  was  reserved  by  the  father 
to  sell  and  pass  title  to  the  property  embraced  therein  without  the  Interpo- 
sition of  a  court  of  equity,  and  without  his  children  uniting  in  the  convey- 
ance. 

9.  Same— Section  SS,  chapter  68  of  the  General  Statutes,  forbidding  a  sale- 
of  property  conveyed  to  a  trustee  as  a  pledge  to  secure  the  payment  of  debts, 
without  a  Judgment  authorizing  such  sale,  has  no  application  to  this  case^ 
since  the  deed  in  this  case  was  in  no  sense  a  conveyance  to  a  trustee  to  se-- 
cure  the  payment  of  any  debt. 

Tbos.  H.  Hlnes  for  appellants. 

Tyler  A  Apperson  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

June,  1865,  Charles  Oilkey  and  wife,  for  the  recited  considera- 
tion that  he  had  received  a  large  estate  from  the  father  of  his 
first  wife,  and  deemed  himself  under  moral  and  legal  obligatioD 
to  secure  to  bis  children  by  her  an  amount  equal  to  the  sum  sa 
received  by  him,  and  profits  that  had  accrued  therefrom,  and 
the  further  consideration  of  love  and  affection  and  of  his  advanc- 
ing age,  bargained,  sold  and  conveyed  to  said  children,  being 
Benjamin  T.  Gilkey  and  Maria  L.  Glover,  a  large  number  of 
promissory'  notes  held  by  him,  the  dates,  amounts  and  obligora 
being  set  out,   sixty-two  shares   of   banlc    stock   and  dividends 

accrued  tl<)ereon;  also  all  his  stock  of  every  kind  and  tlieir  in- 
crease, farming  utensils,  household  and  kitchen  furniture,  and 
•*all  his  other  property  of  every  kind,  species  and  description, 
and  all  his  choses  in  action.*' 

There  was  also  conveyed  various  lots  and  parcels  of  lana  de- 
scribed, and,  in  the  language  used,  **all  his  property,  real,  per- 
sonal and  mixed,  including  the  growing  crop  for  the  present 
year;''  but  the  conveyance  was  made  subjec*t  to  conditions  and 
limitations,  stated  in  substance  as  follows:  First,  all  his  exist- 
ing debts  and  liabilities,  together  with  a  fixed  sum  allowed  to 
his  wife,  were  to  be  paid  out  of  the  propeity  conveyed,  and  she 
was,  beside,  to  have  certain  articles  of  household  furniture,  that 
had  been  set  apart,  delivered;  second,  ho  was,  during  his  life, 
to  hold  the  property  conveyed  and  profits  thereof  in  trust  for 
use  and  benefit  of  B.  T.  Gilkey  and  M.  L.  Glover,  and  at  bis 
death  to  be  paid  over  for  their  use  during  life,  and  then  to  their 
respective  children;  but  the  right  to  manage  and  control  the 
property  and  receive  the  profits  as  long  as  he  lived  was  reserved. 

The  deed  contains  this  further  condition:  *'Said  property  may 
be  sold,  conveyed  and  exchanged  and  re-invested  as  tiie  oircum- 
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stances  and  exi^^enoies  of  the  life  and  interests  of  the  party  inter- 
ested may  require,  so  that  the  same  be  properly  secured  to  said 
B.  T.  Gilkey  and  M.  L.  Glover  and  their  descendants  in  the 
manner  set  forth  in  the  deed.  All  of  said  property  and  the 
profits  and  accumulations  thereof,  not  expended  bv  said  Chas. 
Gillsey  in  management  of  the  estate  and  in  support  of  himself, 
to  be  at  his  death  divided  between  parties  of  the  first  part  and 
their  descendants  in  strict  accordance  with  provisions  of  this 
instrument/* 

In  1872  Charles  Gilkey  sold  and  conveyed  to  the  vendors  of 
appellees,  with  clause  of  warranty,  one  of  the  lots  of  land  men- 
tioned in  the  deed  of  18B5,  and  it  was  held  and  claimed,  in  virtue 
thereof,  until  1892,  when  B.  T.  Gilkey  and  M.  L.  Glover,  appel- 
lants, brought  this  action  to  recover  it.  In  the  meantime,  tnat 
is,  in  1K80,  Chas.  Gilkey  having  died,  his  will  was  recorded,  by 
which  he.  directed  all  his  property,  which  was  tlie  same  men- 
tioned in  the  deed  of  1865,  and  increase  thereof,  except  the  land 
in  question,  to  B.  T.  Gilkey  and  M.  L.  Glover,  to  be  held  in  the 
same  manner  as  provided  in  that  deed. 

The  provisions  of  that  will  were  carried  out,  and  the  devisors 
received  the  property  devised  in  full,  and  without  objection  or 
complaint,  and  had  and  were  enjoying  the  same  when  this  action 
was  brought,  in  1892,  to  recover  the  land  in  question  from  ap- 
pellees. 

Waiving  all  questions  thus  arising,  we  will  simply  inquire 
whether  Charles  Gilkey  had,  in  the  deed  of  1865,  reserved  the 
absolute  right  to  sell  and  pass  title  to  the  lot  sold  in  1872,  with- 
out interposition  of  a  court  of  equity  or  B.  T.  Gilkey  and  M.  L. 
Glover  uniting  in  the  deed.  At  the  outset  it  is  apparent  they 
could  not,  by  uniting  in  the  conveyance,  pass  the  title  because, 
at  death  of  their  father,  Charles  Gilkey,  they  were,  by  terms  of 
Iho  deed,  to  simply  take  a  life  estate,  remainder  interest  being 
conveyed  to  their  children  respectively,  therefore,  if  Charles 
Gilkey  could  not  have  alone  sold  and  passed  title  to  the  lot,  it 
would  have  been  necessary  for  a  court  of  equity  to  intervene; 
but  considering  the  purposes  of  and  circumstances  under  which 
the  deed  of  1865  was  made,  the  relation  of  the  parties  to  it  and 
the  language  used,  it  is  very  plain  to  us  it  was  intended  to  re- 
serve to  Charles  Gilkej*  the  absolute  power  to  alone  sell  and 
convey  the  land  in  question,  and  any  other  property  embraced 
by  the  deed;  and,  consequently,  the  deed  of  1872  did  have  effect 
to  pass  to  vendees  a  complete  title. 

Section  22,  chapter  63,  General  Statutes,  provides  that  '*no 
sale  made  of  any  real  estate  by  a  trutsee,  by  virtue  of  a  deed  of 
trust,  or  pledged  to  secure  payment  of  debts,  shall  be  valid,  nor 
shall  the  cGnveyance  by  such  trustee  pass  the  title  of  the  prop- 
erty specified  in  such  deed  or  pledge  unless  the  sale  thereof 
shall  be  in  pursuance  to  a  judgment  of  court,  or  the  maker  of 
such  deed  or  pledge  shall  join  in  a  writing  evidencing  the  sale.* 

But  obviously  that  section  has  no  application  to  this  case  for 
the  deed  of  1865  was  not,  in  the  meaning  of  that  section,  a  deed 
of  trust  or  pledge  to  secure  payment  of  debts;  but  the  property 
was  convej'ed  by  the  absolute  owner  to  his  children  for  life,  re- 
mainder to  their  children,  upon  condition  and  with  limitation 
that  he  enjoyed  during  life  all  the  profits  and  have  power  at  any 
time  to  sell,  convey  or  exchange  any  part  of  it. 

As,  therefore,  the  power  to  sell  and  convey  was,  by  the  deed 
of  1866,  reserved  to  the  grantor,  it  was  not,  according  to  a  well- 
established  rule  that  is  unaffected  by  the  statute  quoted,  neces- 
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sary,  In  order  to  pass  tho  title,  either  tliat  the  sale  be  sanctioned 
by  the  court  or  that  the  cestui  que  trust  unite  in  the  deed. 

Wherefore,  the  ]udj2:ment  sustaining    the  demurrer   to  petition 
and  dismissing  the  action  was  proper,  and  is  afl9rmed. 


ALLEY,  &o.  V.  HASTIE,  Ac. 
(Filed  February  17,  1894— Not  to  be  reported.) 

1.  Vendor  and  vendee— The  evidence  herein  is  not  suflSoipnt  to  establish 
a  sale  or  fflft  by  the  father  to  his  son  of  the  land  in  question.  The  contlu- 
uoas  ocoupanoy  of  the  land  by  the  son  from  1849  until  bis  death  \n  1887  does 
not  of  itself  establish  a  sale  or  gift  and  is  not  inconsistent  with  the  father's 
ownership.  The  olrcumstAnot^s  of  the  case  tend  strongly  to  show  that  the 
son  occupied  the  land  as  tenant. 

8.  Warning  order— Affidavit— Where  the  verified  petition  contains  all  the 
averments  required  by  the  Code  as  a  basis  for  a  warning  order  against 
nonresident  defendants,  It  is  not  material  whether  the  affidavit  for  the 
warning  order  attached  to  the  petition  is  defective  or  not. 

Z.  T.  Young  and  Stone  &  Sudduth  for  appellants. 

White  &  Brooks,  B.  Oudgell  &  Sou  and  J.  J.  Nesbitt  fur  ap- 
pellees. 

Appea  from  Bath  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Thomas  Lewis  having  died  in  1888,  intestate  and  owner  of  sev- 
<jral  tracts  of  land,  this  action  was  brought  in  1889  Ijy  some  of 
his  children  and  heirs  at  law  for  a  sale  and  distribution  of  pro- 
ceeds of  ills  real  estate,  other  children  and  heirs  being  made  de- 
fendants. 

To  the  petition  an  answer  and  cross  petition  was  filed  by 
children  and  grandchildren  of  Jonathan  Lewis,  a  son  of  Thomas 
Lewis,  who  !iad  died  before  death  of  his  father,  in  which  they 
set  up  claim  to  a  tract  of  117  acres  in  virtue  of  alleged  purchase 
by  their  fjither  of  tlio  intestate. 

The  evidence  shows  that  Jonathan  Lewis  married  about  the 
year  lS4t),  and  soon  tliercaftor  took  possession  of  the  land  in  con- 
troversy and  r(»sided  theroon  until  his  death  in  1S87,  except 
during  an  interval  of  about  five  years,  from  1868  to  1873,  when  he 
was  engaged  in  l)usin(»ss  at  another  place  about  five  miles  dis- 
tant, though  tliorc  is  some  evidence  lie,  during  that  interval, 
leased  the  land  to  tenants. 

The  continued  )ccupancy  of  the  land  by  Jonathan  Lewis  does 
not  seem  to  us,  under  the  circnnistanees  proved,  inconsistent 
with  ownership  by  his  fatlier,  Thomas  Lewis,  for  there  is  no 
direct  or  satisfactory  evidence  tliat  the  land  was  ever  sold  or 
given  by  tlie  father  to  the  son,  or  that  the  latter  ever  held  or 
claimed'  it  adversely. 

There  is  some  evidence  of  a  promise  on  part  of  Thomas  Lewis 
to  convey  the  land  to  tlie  first  wife  and  children  of  Jonathan 
Jj'wis,  and  an  attempt  is  made  to  prove  he,  about  the  year  1868, 
executed  a  bond  by  wliicii  he  covenanted  to  so  convey  it  upon 
jjjiyment  of  the  purchase  money.  But  there  is  no  satisfactory 
evidence  either  that  the  purchase  money  was  ever  paid  or  tha't 
Tliomjis  Lewis  verbally  or  in  writing  ever  agreed  to  convey  the 
land  without  such  payment;  in  fact  the  evidence  is  not  sufficient 
to  sliow  a    bond    to  convey  ever     was    executed.     On    the    other 
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tiand,  the  evidence  tends  strongly  to  show  that  Jonathan  Lewis 
-occupied  the  land  as  tenant,  agreeing  to  pay  rent  therefor,  and 
never  claimed  it  as  his  own;  for  if  he  had  purchased  or  paid  for 
it  either  wholly  of  his  own  means  or  in  part,  as  is  contended, 
with  money  derived  by  his  wife  from  her  mother's  estate,  it  Ja 
unaccountable  that  he  never  demanded  a  conveyance,  and  that 
there  is  now  inadequate  proof  of  Thomas  Lewis  ever  having 
•agreed  to  convey.  If  Jonathan  Lewis  had,  during  his  life, 
•claimed  the  land  as  his  own  adversely  to  the  title  of  his  father, 
a  sale  or  gift  of  it  to  him  or  to  his  wife  and  their  children  might 
be  assumed.  But  there  is  no  evidence  of  such  adverse  claim  and 
possession. 

The  low-er  court  did  not,  therefore,  err   in  dismissing  the  cross 
petition. 

The  argument  of  counsel,  that  tho  warning  order  against  non- 
resident heirs  at  law  of  Jonathan  Lewis  was  based  upon  an  in- 
Bufflcient  affidavit,  is  not  tenable;  for  it  is  expressly  stated  in  the 
original  petition,  sworn  to,  that  the  defendants  in  question  were 
not  only  nonresidents,  but  were  then  absent  from  tne  State,  and 
-every  other  fact  required  by  the  Civil  Code  in  such  case. 
Judgment  affirmed. 


COLLINS  V.  COMMONWEALTH. 

(Filed  March  10,  1894— Not  to  be  reported.) 

1.  The  ooDfession  of  a  defendant  will  not  authorize  a  convlotloD  in  the 
absence  of  other  evidence  that  the  crime  has  in  fact  been  committed. 

8.  Discretion  of  court  concerning  order  of  Introduction  of  evidence— While 
the  court. may,  in  the  exercise  of  a  reasonable  discretion,  permit  either  party 
to  introduce  evidence  in  chief  out  of  the  usual  order,  it  should  not  do  so 
•except  for  good  cause. 

The  court  should  not,  except  for  good  cause,  permit  the  Commonwealth 
to  prove,  for  the  first  time,  an  alleged  confession  of  defendant  after  all  the 
evidence  for  defendant  has  been  Introduced. 

8.  Where  the  Commonwealth  is  allowed  to  prove  an  alleged  confession 
of  the  defendant  in  rebuttal,  merely  to  contradict  the  accused,  the  court 
ought  to  instruct  the  jury  that  such  confession  could  not  be  considered  by 
them  as  substantive  evidence  to  show  guilt,  but  merely  as  impeaching  or 
oontradicting  or  discrediting  the  accused  as  a  witness. 

4.  Criminal  law— Confession— In  this  case  all  the  circumstances  show 
that  the  accused  was  induced  to  make  the  alleged  confession  by  the  hope 
that  be  would  be  "let  out"  if  he  did  so,  and  such  confession  was  not  com- 
petent evidence  against  him. 

W.  W.  Vaughan  and  G.  W.  Fiecnor  for  appeVant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Breathitt  Circuit  Couit. 

Opinion  of  the  couit  by  Judge  Hazelri;»g. 

The  appellant  was  Jointly  indicted  with  one  Armstrong  for 
burning  the  dwelling  house  and  residence  of  Reuben  McQuinn, 
and  on  his  second  trial  was  found  guilty  and  sentenced  to  the 
penitentiary  for  ten  years. 

McQuinn  lived  on  Quicksand,  in  Breathitt  county,  in  a  two- 
€tory  frame  house,  with  log  kitchen  attached  at  the  rear.     In  tlie 
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upper  part  of  the  building  was  stored  the  family  baoon,  and  the 
theory  of  the  prosecutlou  is  that  the  meat  was  stolen  and  the 
building  fired,  in  order  to  hide  the  theft.  There  had  been  fire  iiv 
the  kitchen  stove  on  the  evening  before  the  house  was  discov- 
ered to  be  in  flames;  but  MoQuinn  testifies  that  there  was  no  fire- 
in  the  stove  or  house  after  dark.  The  house  was  discovere<i 
afire  at  about  four  o^clock  on  the  morning  of  May  20th  last. 

The  proof  of  tlje  State  connecting  the  accused  with  the  crime, 
if  one  wa8  oonunitted,  was  wholly  circumstantial,  unless  his- 
alleged  statements  to  the  sheriff,  Combs,  be  regarded  as  a  confes- 
sion of  guilt.  The  Commonwealth  proved  that  certain  tracks, 
found  near  the  creek  were  made  by  a  person  wearing  No.  11 
shoes,  or  about  that  size,  and  the  shoes  of  the  accused,  who  wore- 
that  size,  were  atttimpted  to  be  put  in  these  tracks.  Accordine* 
to  some  of  the  proof  tlie  shoes  fit  in  precisely,  but  others  proved 
that  they  missed  fitting  by  at  least  one-fourth  of  an  inch.  All 
the  witnesses  agreed  that  the  bottom  of  the  sign  was  smooth, 
but  that  the  soles  of  the  shoes  had  a  row  of  shot-head  tacks  ia 
them,  and  when  they  were  pressed  down  in  the  tracks  the  im- 
pression of  the  tacks  were  plainly  visible.  This  was  attempted 
to  be  accounted  for  by  the  Commonwealth  upon  the  theory  that; 
the  accused,  after  committing  the  crime,  had  driven  the  taoks- 
in  his  shoes,  and  this  contention  was  supported  by  showing  only 
that  the  tacks  looked  new,  but  the  shoes  were  also  comparatively- 
new.  It  must  be  admitted  that  this  proof  rather  unsatisfactorily 
establishes  the  guilt  of  the  accused,  if  it  does  so  at  all;  and  it  is. 
more  than  probable  that  but  for  the  testimony  of  the  sheriff,. 
Combs,  there  could  have  been  no  conviction. 

When  the  accused  was  on  the  witness  stand  he  was  asked  bv- 
the  Commonwealth  if  he  had  a  conversation  with  the  sherin» 
Combs,  at  the  jail  during  the  last  June  term  of  court  with  refer- 
ence to  the  burning  of  the  house  or  the  stealing  of  the  meat.  He^ 
answered  that  he  did  not  remember;  that  at  that  time  he  was  in 
a  bad  condition  from  having  been  shocked  by  the  blowing  up  of 
a  building  close  by  the  jail  with  dynamite  and  was  under  the 
treatment  of  two  physicians. 

The  accused  introduced  other  testimony  tending  to  show  that 
he  could  not  have  committed  the  crime,  and  after  closing  his 
proof  the  Commonwealth  was  permitted,  over  his  objection,  to 
call  the  sheriff  for  the  first  time  and  prove  by  him  as  follows t 
'*One  day  at  the  jail  during  the  June  term,  1893,  of  this  court, 
A.  H.  Howard  and  myself  went  down  to  the  jail,  and  T  think,  in 
the  presence  of  Hiram  Centers,  the  jailer,  we  had  a  conversation 
with  defendant  Collins.  I  said  to  Jim,  the  defendant,  that  if 
you  know  anything  about  who  burned  the  house  or  stole  the 
meat  you  had  better  come  out  and  tell  it,  if  you  did  not  have- 
anything  to  do  with  it  yourself.  He  went  on  and  talked  in  a 
roundabout  way  and  gave  some  names,  but  what  he  said  did  not 
amount  to  anything,  and  I  said  to  him:  *Jim,  they  are  not  going- 
to  let  you  out  on  such  stuff  as  this;  if  you  know  anything  about 
who  burned  the  house  come  out  and  tell  the  whole  thing.^  Ho- 
then  said  that  he  did  not  have  anything  to  do  with  it  liiraself, 
but  that  he  was  knowing  to  it;  that  on  Saturday  Manford  Arm- 
strong came  over  to  his  house  and  told  him  that  they  were  going 
to  steal  McQuinn^s  meat  and  burn  the  '  house,  and  that  Arm- 
strong tried  to  get  him  to  do  the  work,  but  he  refused.  He  then 
went  on  and  gave  the  names  of  the  parties— Manford  Armstrong, 
Bufus  Armstrong,  some  of  the  Bowes  and  one  of  the  Lichens, 
and  may  be  some  others— I  don't  remember  them  all,  but  there 
were  eight  names  given.    He  told  me  when  the  meat  was  divided 
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^Tkd  all  about  It;  said  that  the  meat  was  carried  upon  a  point 
«bove  where  the  house  was  burned  and  divided.  I  never  prom- 
ised him  anything  or  made  him  any  offers  or  inducements  ex« 
^ept  what  I  have  told  you.  There  was  no  promise  to  let  him 
out'' 

Counsel  for  the  defendant  renew  their  objection  to  this  testi- 
mony and  moved  to  exclude  it.    The  objection  was  overruled. 

They  then  asked  the  court  to  instruct  the  jury  that  this  evi- 
dence was  not  to  be  considered  by  them  as  substantive  evidence 
to  show  the  guilt  of  the  accused,  but  only  as  impeaching,  con- 
tradicting or  discrediting  the  accused  as  a  witness.  This  the 
court  refused  to  do  and  overruled  their  motion,  to  which  the 
counsel  excepted. 

As  already  indicated,  it  is  evident  that  the  conviction  was  ob- 
tained by  reason  of  the  testimony  of  the  sheriff,  and  why  he  was 
permitted  to  testify  after  the  close  of  all  the  testimony,  both  of 
the  State  and  of  the  accused,  does  not  appear. 

In  Williams  v.  Commonwealth,  90  Ky.,  596,  this  court  held 
that,  while  the  trial  court  hns  a  reasonable  discretion  in  the 
matter  of  allowing  either  party  to  introduce  additional  testimony 
in  chief  after  the  close  of  his  testimony,  the  court  should  not 
-allow  the  introduction  of  testimony  out  of  the  usual  order  ex- 
cept for  good  cause.  If  it  be  said  that  the  testimony  was  com- 
petent to  contradict  the  accused,  who  had  testified  only  that  he 
did  not  remember  whether  or  not  he  had  made  the  statementb 
imputed  to  him,  then  the  error  of  the  court  is  still  more  apparent 
in  that  it  overruled  the  motion  to  instruct  the  jury  as  to  the  pur- 
pose of  the  proof. 

In  Fueston  v.  Commonwealth,  91  Ky.,  230,  we  held  that  testi- 
mony introduced  by  the  Commonwealth  being  competent  only  by 
way  of  contradicting  ntner  testimony,  it  was  error  to  allow  it  to 
go  to  the  jury  without  instructing  them  that  it  was  to  be  consid- 
ered only  for  that  purpose. 

It  may  be  noticed  in  this  connection  that  the  State  had  Intro- 
-duoed  the  jailer,  who  was  present  at  the  talk  between  the  sheriff 
and  the  aocused,  and  he  had  testified  that  "Combs  told  defend- 
ant that  if  he  would  come  out  and  tell  who  all  was  in  it  and  how 
it  was  done  that  the  prosecution  would  let  him  out  and  use  him 
•as  a  witness,''  and  the  court  thereupon  properly  refused  to  let 
the  jailer  testify  as  to  the  conversation. 

The  accused  was  an  old  man,  very  ignorant  and  quite  poor. 
When  he  saw  a  chance,  as  he  supposed,  to  regain  his  liberty,  he 
begun  telling  a  rambling  and  unsatisfactory  story,  when  the 
sheriff  interrupted  him  by  saying,  **  Jim,  they  are  not  going  to 
let  you  out  on  such  stuff  as  this,''  etc. 

It  is  noticeable  that  the  sheriff  does  not  contradict  the  jailer. 
fie  rather  corroborates  him,  and  it  is  evident  that  the  accused 
was  impressed  by  some  one  or  more  of  these  officers,  the  sheriff, 
the  Commonwealth's  attorney  or  the  jailer,  all  of  whom  were 
■present,  with  the  belief  that  he  would  be  'Met  out"  on  condition 
.that  he  tell  the  whole  story.  The  inducement  offered  to  this  old 
man  in  his  enfeebled  condition  to  manufacture  *'a  cock  and  bull 
atory''  was  very  great,  wliether  he  told  the  truth,  which,  of 
course^  was  the  sole  object  sought  by  the  officers,  or  yielded  to 
the  temptation  thus  placed  before  him,  we  do  not  know.  It  is 
sufficient  to  say  that  the  testimony  of  Combs  was  incompetent 
lor  any  purpose.  The  testimony  conducing  to  show  Armstrong's 
connection  with  the  crime  was  also  incompetent.  There  was  no 
conspiracy  between  the  accused  and  Armstrong,  charged  or 
proven.  Nor  was  it  competent  to  allow  the  witnesses  to  give  their 
opinions  as  to  who  made  tracks,  or  their  judgment  as  to  whether 
tikQ  meat  was  stolen.    One  witness,  and  that  the  prosecutor,  was 
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allowed  to  say:  "I  thought  at  the  time,  and  believe  yet,  that  tb^ 
defendant  made  that  traok.  In  my  best  judgment  the  meat  wa» 
stolen  and  carried  away/^ 

It  may  be  that  the  presence  of  these  tracks  near  the  creek,  anci 
the  fact  that  the  fire  in  the  stove  had  burned  down  or  had  gone 
out  on  the  night  of  the  fire,  which  is,  perhaps,  a  mere  opinion  of 
the  prosecuting  witness,  are  evidences  that  the  fire  was  the  work 
of  an  Incendiary.  But  the  proof  that  a  crime  had  been  com- 
mitted, rather  than  that  the  fire  was  the  result  of  an  accident, 
was  not  at  all  conclusive  or  satisfactory,  and,  therefore,  if  this 
alleged  confession  had  been  made  competent  in  any  way,  the 
Jury  should  have  been  told  that  it  would  not  warrant  a  convic- 
tion unless  accompanied  with  other  proof  that  such  a  crime  had 
in  fact  been  committed.     (Criminal  Code,  section  210.) 

For  the  reasons  indicated  the  Judgment  is  reversed,  with  direc- 
tions to  award  the  accused  a  new  trial. 
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(Filed  March  8,  1894.) 

1.  Grimlnal  law— Aiders  and  abettors-— InstruotioDS— The  appellant,  wltl^ 
others,  started  out  to  flod  one  who  bad  been  abducted  by  a  father  and  mother- 
for  the  purpose  of  ooinpelling  him  to  marry  their  daughter,  who  had  been 
rained  by  him,  as  they  claimed.  The  party,  of  which  appellant  was  one, 
met  the  father  and  mother  and  their  daughter  and  the  person  abduot«d; 
firing  of  pistols  began,  the  father  was  seriously  Injured  and  the  daughter 
killed.  The  evidence  shows  that  appellant  did  not  fire  any  of  the  shots  and 
was  not  present  immediately  at  the  place  of  firing,  but  was  in  sight  of  It. 
On  the  trial  of  appellant  for  murder  tne  court  instructed  the  jury  that  if  the 
appellant  had  no  understanding  with  any  of  his  alleged  oo-conspiratora 
that  the  abductors,  if  overtaken  or  met,  were  to  be  assaulted  with  weapons 
or  otherwise  mistreated,  and  did  not  know  of  such  understanding  among 
the  others,  and  had  no  purpose  on  his  own  part  except  a  lawful  and  peaceful 
one.  Where  some  one,  without  his  knowledge  or  assent,  flred~  upon  the  ab- 
ductors and  killed  the  daughter.  Held— The  instruction  was  erroneous 
since  a  mere  knowledge  on  defendant's  part  of  the  firing  of  the  fatal  shot 
did  not  constitute  him  an  aider  or  abettor. 

The  words  "knowledge  of,"  "assent  to,"  "approve  of"  or  "consent  to** 
are  not  suitable  words  to  use  in  an  instruction  as  expressing  the  idea  of  aid- 
ing and  abetting. 

8.  Same— Evidence— The  exclamation  of  one  of  an  excited  crowd,  who  were 
discussing  the  abduction  immediately  after  it  occurred.  "goforWni.  Omer,'* 
not  made  in  bis  presence  or  the  presence  of  his  alleged  oo-oonsplrators,  was- 
Incompetent,  and  admission  of  it  prejudicial. 

3.  Same— Evidence  of  what  occurred  when  the  parents  took  their  daughter 
and  the  man  abducted  before  the  county  judge  to  be  married  was  Incompe- 
tent, neither  the  accused  nor  any  of  the  alleged  fellow  conspirators  having 
been  present. 

4.  Same— One  indicted  jointly  with  others  for  murder  will  not  be  allowed 
to  prove  the  good  character  of  the  persons  jointly  indicted  with  him. 

P.  B.  Miller  and  Yeaman  &  Lockett  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 
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In  the  village  of  Sturgis,  in  Union  county,  at  about  10  o'clock 
at  night,  on  April,  4,  1H93,  Taylor  Oliver  and  his  wife,  each  well 
armed,  entered  the  place  of  business  of  Henry  Delaney  and  de- 
manded that  he  go  at  once  with  them  and  marry  their  daughter 
Abbie,  whose  ruin  they  charged  he  had  accompliphed.     He  denied 

the  charge,  but  upon  being  threatened  with  instant  death  he 
gave  up  his  pistol  and  proceeded  with  the  Olivers  to  a  surrey,  a 
short  distance  away,  in  which  the  daughter  was  waiting.  During 
this  time  some  three  or  four  shots  were  fired  by  the  Olivers. 
The  parties  at  once  drove  to  Morganfield,  some  twelve  miles 
away,  when  tlie  county  clerk  was  aroused  and  a  marriage  license 
procured. 

The  county  judge,  found  some  two  miles  distant,  was  awakened 
and  asked  to  marry  the  couple,  but,  upon  Delaney  detailing  the 
circumstances  of  his  capture  and  his  unwillingness  to  marry  the 
girl,  the  officer  refused  to  perform  the  ceremony.  Quite  a  scene 
ensued,  and  the  prisoner  was  told  that  he  would  .'be  given  one 
more  chance,  but  that  if  he  made  any  objection  to  the  next  officer 
approached  they  would  instantly  kill  him. 

A  minister  was  then  found,  who  performed  the  rites  while  the 
parties  remained  in  the  carriage.  They  then  str^rted  back,  and 
upon  reaching  the  Tur  hill,  some  two  miles  from  Morganfield,  at 
about  2  o'clock  on  tiie  morning  of  the  5th,  they  were  met  by  a 
party  of  Delaney's  friends,  when  a  sudden  firing  began,  in  which 
Abbie  Oliver  was  killed,  and  her  father  severely  shot  in  the  arm 
and  face. 

At  the  July  term  of  the  Union  Circiut  Court  the  appellant  and 
some  eight  others  were  jointly  indicted  for  the  murder  of  the 
girl,  and  upon  the  trial  of  the  accused  at  the  November  term  he 
was  found  guilty  and  his  punishment  fixed  at  confinement  in  the 
peniteniary  for  life.  Upon  this  appeal  he  insists  that  certain  in- 
structions given  the  jury  were  misleading  and  otherwise  prejudi- 
cial to  him;  that  mucl)  testimony'  for  the  State  was  admitted 
which  was  incompetent,  and  some  offered  by  him  was  excluded 
which  was  competent. 

For  the  purposes  now  at  hand  it  will  be  necessary  only  to  re- 
view briefly  the  appellant's  connection  with  this  tragedy.  He 
appears  to  have  been  entirely  friendly  with  the  Olivers,  and  was 
a  friend  of  young  Henry  Delaney,  and  prior  to  the  night  of  the 
lattBr's  capture  was  seen  with  him  and  other  friends  at  various 
times. 

On  that  night  he  was  engaged  in  doctoring  a  sick  horse,  and 
went  to  the  drug  store  at  which  Delaney  was  employed  for  med- 
icine. He  there  learned  of  the  kidnapping,  and  after  a  consulta- 
tion with  other  friends  it  was  decided  not  to  apprise  the  relatives 
of  young  Delaney  of  the  occurrence,  but  upon  reflection,  and 
after  leaving  the  excited  crowd,  the  accused  and  Tate  agreed 
that  they  ought  to  let  Holt,  the  brother-in-law  of  Delaney,  know 
of  his  peril.  They  walked  over  to  Holt's,  about  a  mile  out  of 
town,  and  told  him  of  the  trouble.  It  was  then  agreed  that  Geo. 
Delaney,  Henry's  brother,  should  know  the  facts. 

In  a  short  while  some  eight  or  ten  of  the  neighbors  and  friends 
of  Henry  Delaney,  including  the  accused,  the  relatives  named 
and  others,  gathered  in  the  village,  and  it  was  agreed  that  they 
would  go  over  to  Morganfield  to  find  out  what  had  become  of  the 
parties.     At  this  point  the  accused  thus  testifies: 

"They  were  my  neighbors,  and  I  thought  I  would  go  with  them 
to  Morganfield-,  get  breakfast,  see  what  they  had  done  with 
Henry  Delaney  and  get  back  by  dinner.  We  startod  tn  Morgan- 
field.  I  didn't  see  Holt  and  Thomason  until  I  got  to  £lijah 
Hughes.      We   didn't   think  that   they  could   go   to  Morganfield 
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and  be  married  that  ni)];ht,  as  it  was  twelve  miles  to  that  place 
and  late  at  ni(2:ht  when  they  left  Sturgis.  Tate  and  I  rode  to- 
gether, and  were  behind  all  the  parties  until  Thomason  got  out 
of  the  buggy  at  the  Young  hill,  when  we  rode  past  them.  I  did 
Dot  expect  to  meet  the  Olivers  on  the  road.  Frank  Holt  and 
Louis  Land  were  in  front,  and  George  Delaney  and  Carter  next; 
Tate  and  I  were  some  distance  behind.  Just  as  Tate  and  I  got 
to  the  top  of  the  Tur  hill  I  saw  the  surrey  coming,  meeting  us  at 
the  foot  of  the  hill.  Geo.  Delaney,  Land,  Frank  Holt  and  Carter 
were  some  distance  in  front  of  us,  and  as  they  met  the  surrey  I 
heard  a  pistol  shot;  don^t  know  who  fired  it.  Tlie  second  shot 
was  over    the  horses,  came  from    right  to  left   across  the  surrey 

and  was  a  pistol  shot.  I  was  some  forty  or  forty-five  yards  be- 
hind and  couldn^t  tell  who  fired  it,  but  think  it  was  fired  from 
the  surrey;  some  seven  or  eight  other  shots  were  then  fired.  I 
had  a  32-calibre  pistol,  but  never  fired  it  that  night/^  etc. 

Taylor  Oliver,  as  to  the  occurences  at  the  hill,  testified  as  fol- 
lows: **When  about  one-haif  way  up  Tur  hill,  two  miles  from 
Morganfield,  four  men  rode  upon  horseback,  and  Frank  Holt  said 
^hold  up'  or*ho1d  on  there,'  and  immediately  began  firing; 
some  fourteen  or  sixteen  shots  in  all  were  fired.  Frank  Holt 
and  another  went  on  the  right  and  George  Henry  and  Geo.  De- 
laney on  the  left  side  of  the  surrey.  I  was  shot  first  in  the  arm 
with  a  shot  gun  by  Frank  Holt.  As  I  turned  my  head  to  look 
behind  me  I  was  shot  in  the  right  jaw  by  a  32-calibre  pistol,  r 
don't  know  who  shot  me  in  tlie  face,"  etc. 

Mrs.  Olivet  testified  thus  as  to  the  meeting:  *'At  the  Tur  hill, 
about  half  way  up,  I  was  driving  when  four  men  abreast  met 
us,  two  going  on  each  side.  I  was  on  the  left  side  and  Abble 
Immediately^  behind  me.  Geo.  Henry  and  Geo.  Delaney  were 
the  men  on  my  side.  ISome  one  said  'hold  up  there,'  and  imme- 
diately the  firing  began.  Geo.  Henry  shot  at  me  with  a  pistol, 
and  Geo.  Delaney  rode  behind  and  shot  Abbie.  He  was  right  at 
the  surrey.  He  rode  a  gra5'  horse;  positive  that  both  Geo.  De- 
laney and  Geo.  Henry  were  there;  knew  them  both  well,"  etc. 

This  was  tl>e  whole  of  the  testimony  introduced  on  the  trial  as 
to  the  details  of  the  killing.  The  accused,  however,  offered  to 
prove  by  Tate  and  Geo.  lelaney  that  he  was  some  forty  or  fifty 
yards  from  the  surrey  when  the  shooting  occurred^  and  that  he 
did  not  shoot  or  incite  or  encourage  any  one  else  to  do  so,  and 
that  Carter,  Land,  Geo.  Delanej'  and  Holt  were  all  in  front  of  Tate 
and  the  accused  when  the  firing  commenced.  This  proof  the 
eourt  rejected  upon  the  ground  that  a  conspiracy  had  been  made 
out  against  the  accused  and  the  witnesses  offering  to  testify. 

It  can  net  be  contended  from  the  proof  that  the  accused  either 
killed  the  deceased  or  wounded  her  father,  or  indeed  took  any 
part  in  the  shooting.  His  crime,  if  he  committed  any,  must  con- 
sist in  his  being  on  the  ground,  and  by  his  presence  aiding,  en- 
couraging or  inciting  others  to  kill  the  Olivers  or  do  them  bod- 
ily harm,  and  this  is  only  possible  if  he  were  there  in  pursuance 
of  an  agreement  to  commit  some  unla^^ful  act. 

The  testimony  is  clear  enough,  indeed  is  uncontradicted,  that 
he  said  nothing  and  did  nothing  at  the  time  of  the  immediate 
killing;  nevertheless,  if  by  his  presence  he  gave  aid  or  encour- 
airement  to  the  others  engaged  in  the  fight,  he  is  guilty  of  mur- 
der, if  they  were  so  guilty,  provided  he  was  there  in  pursuance 
of  a  mutual  understanding  to  carry  out  some  unlawful  purpose. 
His  xjresence  alone,  without  such  an  understanding,  does  not 
make  him   responsii)le  for    the  acts  of   the  others,  therefore,  the 
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case  against  him  rests  on  tlie  intent  with  which  he  was  present, 
to  be  gathered  from  the  proof  and  all  the  oiroumstanoes  shown 
in  the  case. 

In  this  connection  we  notice  the  instruction  most  seriously 
complained  of,  as  it  bears  distinctly  on  the  vital  issue:  **If  the 
jury  believe  from  the  evidence  that  the  defendant,  Omer,  had  no 
understanding  with  any  of  the  parties  named  that  if  overtaken, 
or  met  the  Olivers,  or  some  of  them,  were  to  be  assaulted  with 
weapons  or  otherwise  mistreated,  and  did  not  know  of  such  un- 
derstanding among  any  of  the  others,  and  had  no  such  purpose  on 
his  own  part,  but  was  going  to  release,  or  cause  to  be  released, 
Henry  Delaney  in    a  peaceable  and    lawful  way,  when    some  one 

of  said  parties,  without  the  knowledge  or  assent  of  the  defend- 
ant, Omer,  fired  upon  the  Olivers  and  killed  Abbie  Oliver,  they 
i¥ill  find  him  not  guilty,  as  charged." 

Here  the  defendant,  although  assumed  to  be  on  a  lawful  mis- 
i3ion  and  bent  on  the  use  of  peaceable  means  only,  having  no 
notice  or  knowledge  of  a  different  intent  on  the  part  of  others,  is 
to  be  acquitted  only  in  the  event  that  the  deceased  was  shot  and 
killed  by  some  one  of  the  accompanying  party  without  his 
Jtnowledge  or  consent.  Necessarily  the  jury  understood  from 
this,  and  were  in  effect  told,  that  if  she  were  fired  upon  and 
killed  by  some  one  other  than  defendant,  with  the  defendant's 
knowledge  or  consent,  the  defendant  was  guilty. 

This  instruction  was  absolutely  fatal  to  his  defense.  It  would 
avail  him  nothing  to  show  that  he  was  along  for  a  lawful  pur- 
pose, or  intended  no  harm  to  any  one,  or  did  not  encourage  or 
incite  any  one  to  do  an  unlawful  thing,  if  he  were  to  be  held  re- 
sponsible* for  the  firing  upon  the  Olivers,  simply  because  he  had 
knowledge  of  such  firing. 

It  can  not  be  said  that  the  knowledge  attributable  to  the 
accused,  in  the  meaning  of  the  instruction,  was  previous  knowl- 
<*dge  of  the  assault  to  be  made  with  weapons,  or  knowledge  that 
the  Olivers  were  to  be  fired  on  when  met  or  overtaken,  because 
the  instruction  expressly  excludes  this  and  is  based  on  the  hy- 
pothesis that  the  defendant  had  no  knowledge  or  understanding 
in  advance  that  the  Olivers  were  to  be  fired  on.  The  knowledge 
Imputed  in  the  instructions,  therefore,  is  the  knowledge  of  the 
firing  at  the  time  it  occurred.  In  the  late  case  of  Tiue  v.  Com- 
monwealth, 90  Ky.,  651,  the  words  **approve  of  and  ''consent 
to"  were  condemned  as  not  suitably  expressing  the  idea  of  aid- 
ing and  abetting.  The  instruction  was:  *'If  they  believe  from 
the  evidence  that  Samuel  Sellarsshot  and  killed  Robertson,  they 
-should  acquit  the  defendant,  True,  unless  they  believe  from  the 
'evidence,  beyond  a  reasonable  doubt,  that  the  defendant.  True, 
at  the  time  of  said  shooting  and  killing,  was  piesent,  and  did  in 
-some  manifest  manner  encourage,  incite,  approve  of  or  aid  or 
oonsent  to  said  shooting  of  said  Bobertson,*'  etc. 

The  words  "encourage,  aid  or  abet,''  and  "counsel,  advise  or 
assist,"  were  said  to  be  words  in  appropriate  use  "to  describe 
the  offense  of  a  person  who,  not  actually  doing  the  felonious 
act,  by  his  will  contributes  to  or  procures  it  done,  and  thereby 
l)ecomes  a  principal  or  accessorj',"  etc.;  "but,"  say  the  court, 
-•the  words  'approve  of  and  "consent  to'  do  not,  singly  or  com- 
t)ined,  express  the  idea  of  willful  contribution  to  or  procurement 
of  a  felonious  act  which  is  necessary  to  constitute  guilt." 

We  conclude,  therefore,  that  not  only  was  the  use  of  the  word 
"knowledge"  in  the  instruction  under  consideration  erroneous 
and  misleading,  but  likewise  the  word  "assent,"  the  distinction 
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between    the  use  of   the  words   "assent^^   and   "consent'*    bcin^ 
substantially  imperceptible  in  this  connection. 

We  perceive  no  otiier  serious  objection  to  the  instructions, 
although  the  failure  to  use  the  word  ** feloniously**  in  the  first 
instruction  should  be  cured  upon  another  trial.  We  are  inclined 
to  think  that,  owing  to  the  peculiar  nature  of  the  facts  set  up  by 
way  of  defense,  the  failure  to  use  the  ordinarily  necessary  words- 
was  not  prejudicial,  but  the  omission  should  be  supplied  In  the 
future. 

It  seemH  to  us  that  the  testimony  of  0*Nan,  that  some  one  ixh 
the  excited  crowd,  which  had  gathered  about  the  drug  store  just 
after  the  abduction  of  Henry  Delaney,  cried  out,  "go  for  Wm. 
Omer, "  was  cleaily  incompetent.  The  witness  proving  this  also- 
proves  that  neither  Onier  nor  any  of  his  co-defendants  were 
present. 

If  the  issue  had  been  merely  whether  or  not  Omer  had  gone- 
with  the  parties  toward  Morganfleld,  the  pr(»of  would  not  have 
been  misleading  or  even  material  because  he  in  fact  did  go;  but 
the  issue  was  whether  there  was  a  conspiracy  or  mutual  under- 
standing, and  we  can  see  at  once  how  the  use  of  the  words  might, 
at  the  inception  of  the  undertaking^  or  in  advance  of  the  coming- 
together  of  the  parties  who  made  the  trip,  indicate  or  strongly 
insinuate  to  the  jury  that  Omer  was  the  master  spirit  or  ring- 
leader of  the  enterprise,  and  who,  upon  the  first  appearance  of 
danger,  was  to  be  sent  for  and  consulted. 

He  is  shown  by  the  Commonwealth  not  to  have  been  present^ 
nor  were  any  of  the  alleged  conspirators  present,  when  this  dec- 
laration was  made.  In  no  aspect  of  the  case,  therefore,  can  it 
be  held  competent  against  the  defendant. 

We  might  not  say.  that  the  graphic  description  of  the  exciting- 
soeno  before  the  county  judge,  on  the  occasion  of  the  attempt  to 
consummate  the  marriage,  was  so  prejudicial  as  to  require  a  re- 
versal of  the  case;  but  the  accused  was  not  present,  nor  were 
any  of  the  parties  there  for  whose  acts  or  words  he  is  sought  to 
be  made  responsible. 

What  was  said  tiiere  was  calculated  to  arouse  the  passions  and 
inflame  the  minds  of  the  jury,  and  should  be  excluded  on  any 
future  trial.  The  appellant  contends  that  he  should  have  been* 
permitted  not  only  to  establish  his  own  good  character  among- 
the  people  of  the  community,  as  he  did  do,  but  also  the  good 
character  of  each  of  the  parties  indicted  with  him. 

At  first  blush  it  might  seem  plausible  that,  as  it  was  sought  to 
make  the  accused  responsible  for  the  acts  of  these  parties,  he 
should  be  permitted  to  show  their  good  character  as  rebutting- 
the  idea  of  conspiring  with  such  men;  but  the  accused  alone 
was  on  trial,  and  his  own  conduct  and  character  were  involved.. 
The  rule  would  have  to  work  both  ways,  ami  a  good  man,  caught 
ever  so  innocently  in  bad  company,  might  be  made  to  suffer  from 
the  establishment  of  such  a  rule,  or  if  presumptions  of  guilt  or 
innocence  might  be  indulged  in  according  as  the  party  charged 
was  in  good  or  bad  company. 

We  are  not  inclined  to  disturb  the  ruling  of  the  lower  court  in 
refusing  to  allow  the  alleged  co-conspirators  to  testify.  For  ob- 
vious reasons  we  sijall  not  discuss  the  testimony  on  this  point. 
The  proof  may  be  presented  in  an  entirely  different  aspect  oi> 
another  trial,  and  we  do  not  intimate  what  should  be  done  under 
circumstances  differing  from  those  now  before  us. 

For  the  reasons  indicated  the  judgment  is  reversed  and  a  new 
trial  is  awarded  to  be  had  upon  principles  consistent  herewith. 
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CARROLL,  Ac.  v.  WARD'S  ADM'R. 
(Filed  February  10,  1894— Not  to  be  reported.) 

Frandnlent  oonveyanoefl—Evldenoe— A  debtor,  after  receiving  a  coneidera- 
ble  sum  of  money  for  property  sold,  refused  to  pay  bis  debts,  claiming  tbat. 
he  bad  been  robbed  of  tbe  money  so  received.    A  deed  of  conveyance  of  land.. 
"was  then  made  to  his  son  in-law,  who  bad  no  money,  and  who  was  an   in- 
dnstrlons  but  Intemperate  day  laborer.    Held— The  evidence,  while  not   di- 
rect, is  sufficient  to  sustain  a   judgment  subjecting   such   land   to  pay  thas 
debtor's  liability  on  the  ground  tbat  he  furnished  the  money  paid  as  con- 
sideratlon  for  it. 

P.  F.  Edwards  for  appellants. 

J.  S.  Lay,  Edward  W.  Hines  and  W.  E.  Settle  for  appellee. 

Appeal  from  Edmonson  Circuit  Court. 

Opinion  of  tbo  court  by  Judge  Lewis. 

The  evidence  in  this  case,  though  not  direct,  in  our  opinion,  iS: 

entirely  sufficient  to  sustain  the  judgment  of  the  lower  court  sub- 

]e«ting  the  land    to  satisfaction  of  appellee's  judgment.     Though 

the  deed  was  not  to  Vanmeter,  It  is  evident  the  consideration 
money  was  paid  by  his  father-in-law,  Carroll,  who  is  the  judg- 
ment debtor.  The  former  is  shown  to  have  been  a  day  laborer, 
and,  while  he  may  have  been  urdinarily  industrious,  was  intem- 
perate and  wasteful,  and  we  are  satisfied  did  not,  at  the  date  of 
the  purchase,  have  money  with  which  to  pay  the  large  sum  he 
pretends  to  have  paid. 

On  the  other  hand,  Carroll  is  shown  to  have  sold  at  Evansvllle 
a  large  lot  of  sawlogs,  from  which  he  realized  a  considerable 
sum  of  money;  yet  immediately  thereafter  became  insolvent,  re-, 
fusing  to  pay  any  of  his  debts,  giving  the  flimsy  excuse  he  had^ 
been  robbed  of  that  money. 

We  are    satisfied  the    land  was   paid  for   by  Carroll,  while   the 
title  thereof  was   put  in  Vanmeter  for   the  fraudulent  purpose  of  ^ 
defeating,  hindering  and  delaying  creditors. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  MILLER. 

(Filed  January  31,  1894.) 

Master  and   servant— Defective  appliances— In   an  action   by  a    servant^ 
against  tbe  roaster  to  recover  damages  for  personal  Injuries  resulting  from, 
the  master's  alleged  negligence  in  furnishing  defective  machinery  or  appli- 
ances, there  can  he  no  recovery  if  the  servant  knew  of  the  defect  or  might» 
by  the  exercise  of  ordinary  care,  have  discovered  it. 

A  section  hand  on  a  railroad,  while  assisting  his  fellow  workmen  in   pro- 
pellinir  a  band  oar,  fell  from  and  was  run  over  by  the  car,  his  fall  being  due. 
to  the  fact  tbat  the  handle  he  was  using  turned  in  his  hand.    In  this  actioTv 
hy  bltD  against  the  railroad  company  to  recover  damages  for  the  injuries  in^ 
i?btob  oontributory  negligence  was  pleaded  by  defendant,  plaintiff  testiflest 
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that  he  had  operated  the  car  every  day  for  five  months  prior  tc  the  Id  jury ; 
^hat  the  handle  bad  oome  loose  before  and  he  had  seen  the  foreman  and  other 
Tiands  repsir  it  and  that  he  was  "well  acquainted  with  the  use  of  hand  oars,  '* 
'Held— That  the  court  erred  in  refusing  to  instruct  the  jury  on  the  defend- 
^ant's  motion  that  if  they  believed  plainti£F  knew  of  the  defect,  '*or  could 
have  ascertained  that  fact  by  the  exercise  of  ordinary  carci"  they  must  find 
^for  defendant. 

Wilson  A  Bawlings  and  J.  W.  Alcorn  for  appellant. 

Dlshman  &  Hays  for  appellee. 

{<\ppeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

When  the  Court  of  Appeals,  in   L.  &  N.  B.  B.  Co.   v.  Foley,  15 

Ky.  Law  Bep.,  17,  said  that   the  rule   requiring   an    employer  to 

provide  reasonably  safe  and  suitable  macbiuery  and  appliances 

for  the  use  of  employes   and  to  keep  them  in   repair  while   being 

used  was  a   just  and  fair   rule,  and  that  **the   limit  of  inquiry  in 

such  cases  *as   this'  is  whether,  as   matter  of   fact,  the   employe 

"did,  before  exposing  himself   to  danger,  know   the  machinery  or 

4mplements  causing   the  injury  to   be  defective,'^  that  court  did 

not  intend    to  do   away  with  the   old    and    well-established    rule 

that  a  servant  is  presumed  to  know  the  conditions  of  the  appli- 
ances which  he  has  a  constant  opportunity  to  inspect  and  \vhioh 
'his  regular  everyday  duties  bring  under  his  notice.  Nor  did  that 
court  there  hold,  or  even  intimate,  that  in  cases  where  the  master 
and  servant  have  equal  means  of  knowing  ur  of  ascertaining  the 
defects  in  machinery  used  by  the  servant  that  the  latter,  in 
Actions  against  the  ioimer  for  damages  resulting  from  such  de- 
fects, must  not  show  not  only  that  the  master  had  notice  of  the 
defect  or  ought  to  have  had,  and  that  he  did  not  know  thereof, 
but  that  he    had  not  equal   means  of   knowing  with    the    master. 

The  fact  is  that  every  case  of  this  sort  must  stand  upon  its  own 
merits.  Where  no  duty  of  inspet-ting  the  machinery  rests  upon 
tlie  servant,  or  where  he  has  had  no  opportunity  to  observe  its 
defects,  if  any  exist,  he  has  the  right  to  rely  upon  the  judgment 
of  his  master  as  to  its  safety. 

As  the  (/ourt  of  Appeals  says,  in  Bogenschutz  v.  Smith,  84  Ky., 
330,  "the  master  may  have  superior  means  of  knowledge,  and 
the  circumstances  may  authorize  the  servant  to  rely  on  him  be- 
cause of  want  of  equal  opportunity.  The  servant  may  be  igno- 
rant without  fault,  while  the  master  is  negligently  so.  The  law 
to  be  applied  to  a  case  must,  therefore,  depend  upon  the  facts 
shown.''  In  the  case  first  referred  to  the  court  was  governed  by 
this  principle.  Foley  was  a  brakeman  and  his  injuries,  received 
while  coupling  cars,  were  caused  by  certain  defects  in  the  draw- 
liars  and  link.  The  court  said:  "In  view  of  the  fact  that  the 
trains  had  been  recently  made  up  in  defendant's  yard  by  other 
employes  and  he  was  unexpectedly  called  on  near  midnight  to 
perform  the  service  of  coupling  the  two  cars  that  had  broken 
apart,  it  is  manifest  he  had  no  previous  opportunity,  even  if  it 
had  been  his  duty,  to  inspect  the  twenty-five  cars  composing  the 
train  in  order  to  ascertain  the  condition  of  each  of  them.'' 

In  this  case  the  facts  are  these:  Miller  was  a  section  hand  in 
the  appellant's  employment,  and  while  assisting  his  fellow  work- 
men in  propelling  a  hand  car  the  handle  he  was  using  turned  in 
-his  hand  and  he  fell  from  and  was  run  over  by  the  car,  thus  sus- 
taining the  injuries,  to  recover  damages  for  which  he  brought 
%his  suit.    In   its  answer   the  defendant    pleaded    contributory 
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negligence  on  the  part  of  the  plaintiff.  The  ease  went  to  the. 
Jnry.  A  verdiot  for  the  plaintiff  waH  returned,  and  from  the. 
judement  rendered  thereon  the  defendant  prosecutes  this  appeals 
Miller  testified  that  he  commenced  working  for  the  company 
in  March  and  worked  continuously  for  it  until  he  was  injured  in, 
the  August  following.  '*One  evening/^  said  he,  **in  August^ 
after  work  was  over,  and  we  were  coming  in  on  the  hand  car,  I 
was  helping  operate  the  car  and  was  one  of  the  men  In  fronts 
with  my  back  in  the  direction  we  were  running,  and  while  in 
that  position  the  handle  to  which  I  was  holding  came  loose  anci: 
turned  in  my  hand  and  I  was  thrown  backward  ofif  the  car.*' 

He  further  testified  that  it  was  his  duty  to  operate   and  handle 
the  car,  and  that  he  had  done  so  every  dav  for  five  months  priori- 
to   the  injury;  that  the  handle  had  come  loosa  before  and  he  harl 
seen   the  foreman    and  other   hands   repair  it,  and   that  he  was. 
'*well  acquainted  with  the  use  of  hand  cars.'' 

The  defendant  asked  the  court  to  say  to  the  jury  that  if  they  be- 
lieved that  the  plaintiff  knew  of  the  defect  in  the  car,  or  could 
have  ascertained  this  fact  by  the  use  of  ordinary  care,  they  must 
find  for  the  defendant.  Befusing  to  so  instruct  the  jury  the 
(!ourt  limited  the  inquiry  to  the  plaintiff's  actual  knowledge  o^ 
the  defect. 

In  this  the  court  erred.  Contributory  negligence  was  pleaded^ 
and  the  rule  exempting  the  employer  from  liability  to  his  em-*, 
ployes  for  injuries  caused  by  defects  which  the  latter  knew  o]> 
ought  to  have  known,  is  based  upon  the  law  of  contributory  neg- 
ligence. Miller  had  used  this  car  every  day  for  five  months ;< 
had  notice  that  the  handle  had  come  loose  again  and  again. 
The  commonest  instinct  of  prudence,  the  exercise  of  even  the. 
slightest  care  for  his  own  safety,  would  have  impelled  him  ta 
keep  a  watch  on  this  handle,  and  to  have  noted  its  defects,  and 
in  tne  light  of  this  «^vidence  the  jury  should  have  been  charged 
that  opportunities  to  ascertain  defects,  coupled  with  the  want  of 
ordinary  care  in  attempting  to  do  so,  must  count  against  the  ser^ 
vaut  as  actual  notice  of  such  defects.  A  servant  is  held  to 
assume  the  ordinary  risks  of  his  employment  so  far  as  they  «'\re 
known  to  him,  or  readily  discernible  by  a  person  of  his  capacity^ 
by  the  use  of  ordinary  care. 

Mr.  Wood,  in  his  work  on  Master  and  Servant,  page  791,  saya 
that  in  actions  of  this  character  the  plaintiff  is  called  to  estab^ 
lish  three  propositions: 

First.  That  the  appliance  was  defective;  second,  that  the 
master  had  uotice  thereof  or  knowledge,  or  ought  to  have  had;: 
and,  third,  that  the  servant  did  not  know  of  the  defect  and  had 
not  oqual  means  of  knowing  with  the  master. 

In  Thompson  on  Negligence,  volume  2,  page  1008,  the  following 
rule  is  laid  down:  That  if  the  servant,  before  he  enters  the  scr-. 
vice,  knows,  or  if  he  afterwards  discovers,  or  if,  by  the  exercise 
of  ordinary  observations  or  reasonable  skill  and  diligence,  he 
mav  discover  that  the  appliance  with  which  he  labors  is  unsafe, 
and  if,  notwithstanding  such  knowledge  or  means  of  knowledge, 
he  enters  into  or  continues  in  the  employment  without  objection^ 
he  is  deemed  to  assume  the  risk  of  the  danger  thus  known  or 
discoverable,  and  to  waive  any  claim  for  damages  against  the 
master  in  case  it  shall  result  in  injury  to  him. 

The  Court  of  Appeals,  in  Bogenschutz  case  above  referred  to» 
adopt  this  doctrine,  and  this  court,  in  Baird  Bros.  v.  Deering,. 
13  Ky.  Law  Rep.,  271,  lay  down  the  same  rule. 

For  the  error  indicated  the  judgment  is  reversed  and  cause  re^ 
manded  for  further  proceedings  consistent  with  this  opinion. 
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SUPERIOR  COURT  ABSTRACTS. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COOPER. 

Tiled  February  7,  1894.    Appeal  from  Marion  Circuit  Court.   OpinioD  of  the 

court  by  Judge  Yost.  reverslDR. 

TraDBfer  of  equity^The  court  has  no  right  to  transfer  to  the  equity  docket 

-Bn  ordinary  action  properly  brought  as  snob,  where  there  is  nothing  about 

the  case  which  renders  it  impracticable  for  a  jury  to  intelligently  hear  the 

evidence  and  decide  the  issuen  between  the  parties.    Trial  by  jury  is  a  saored 

right  which  must  remain  inviolate. 

W.  J.  Lisle  and  Thompson  &  McChord  for  appellant;  H.  P.  Cooper  for 
appellee. 

GRAZIANI.  ASS'EE,  &;c.  v.  QBBHART.  &o. 

ITiied  February  7,  1894.    Appeal  from  Kenton  Chancery  Court.    Opinion  of 
the  court  by  Presiding  Judge  Brent,  affirming. 

1.  Damages  on  appeal— Where  an  assignee  for  the  beneOt  of  creditors  was 
ordered  to  pay  to  the  master  commissioner  the  amount  shown  by  a  settle- 
ment to  be  in  his  hands,  and  upon  his  failure  to  do  so  the  chancellor  issued 
a  rule  against  him  to  show  cause  why  he  disobeyed,  a  response  to  which 
was  adjudged  insufficient,  and  an  order  made  directing  him  to  pay  over  at 
once  the  money  in  his  hands,  an  appeal  with  supersedeas  being  prosecuted 
from  this  last  order,  the  appellee  is  entitled,  upon  its  affirmance,  to  10  per 
tient.  damages. 

2.  Assignee  for  creditors— Costs— As  neither  this  appeal  nor  an  appeal 
prosecuted  by  the  assignee  from  the  former  order  directing  him  to  pay  oyer 
Che  money  in  his  hands  was  necessary  to  his  protection  in  his  fiduciary 
oapaolty,  and  he  has  by  superseding  the  order  of  the  couit  below  delayed 
for  four  years  the  collection  of  the  money,  the  costs  should  not  fall  upon 
■the  trust  fund.    Tarvin  &  Hall  for  appellants;  Tisdale  &Gray  for  appellees. 

ROCHE  V.  LINK. 

Filed  February  7,  1894.    Appeal  from  Bourbon  Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Attachment— Damages  for  sale  of  property  not  belonging  to  defendant — 
While  an  officer  who  levied  an  attaohuieiit  upon  property  which  did  not 
belong  to  the  defendant  was  n  sponsible  to  the  owner  in  damages  for  the 
seizure  and  sale,  yet  as  the  plaintiff,  with  notice  of  the  owner*s  claim,  became 
an  active  participant  in,  and  was  the  sole  beneficiary  of,  this  action  of  the 
officer,  in  that  he  directed  the  levy,  procured  the  sale  and  pocketed  the  pro- 
ceeds, he,  too,  was  responsible. 

C.  Arnsparger  for  appellant;  McMillan  &  Talbott  for  appellee. 

LANCASHIRE  INSURANCE  CO.  v.  UTTERBACK. 

Filed  February  7,  1894.     Appeal  from  Mercer  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Brent,  affirming. 

1.  Garnishment— Time  for  trial— In  ^n  action  upon  a  return  of  *'do  prop- 
erty," a  ganishee  who  was  made  a  defendant  having  been  served  in  time,  the 
action  stood  for  trial  as  to  him,  although  it  did  not  stand  for  trial  as  to  the 
'principal  debtor,  who  had  not  been  served  a  sufficient  length  of  time;  and 
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the  garDiflhee  failing  to  answer,  an  order  directing  him  to  pay  into  oonrt  an 
amount  suffloient  to  cover  the  plaintiff's  debt,  interest  and  oost  was  proper. 
9.  Servloeof  summons  on  corporation— "The  Laooasbire  Insurance  Com- 
pany** being  made  a  party  defendant  as  garnishee,  service  of  summons  upon 
«  person  named  by  the  officer  in  his  return  and  described  as  the  chief  officer 
•of  the  company  in  the  county  was  sufficient,  as  the  court  could  take  judicial 
notice  from  the  name  of  the  company  that  it  was  incorporated,  and  there 

being  nothing  to  contradict  the  statement  in  the  return  that  the  person 
served  was  the  chief  officer  of  the  company  in  the  county,  tne  court  light- 
fuily  presumed  It  to  be  true. 
P.  B.  Thompson  for  appellant;  Galther  &  Yanarsdall  for  appellee. 

HEBRON  V.  DERMODY. 

!F11ed  February  7,  1894.    Appeal  from  Marion  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  reversing. 

Civil  action  for  assault—Self  defense— It  is  a  good  defense  to  an  action  for 
■assault  and  battery  that  the  defendant  was  at  the  time  aotiug  in  his  own 
necessary  self-defense,  and  the  rule  in  criminal  cases  applies  to  the  civil 
action  as  well. 

In  this  civil  action  to  recover  damases  for  an  assault  the  court  erred  in 
Instifncting  the  jury  that  tht-y  must  find  for  plaintiff  unless  they  believed 
that  at  the  time  the  defendant  cut  the  plaintiff  he  "was  in  danger,  or  ap- 
parent danger,  of  death  or  great  bodily  harm  at  the  hands  of  plaintiff,  then 
and  there  about  to  be  Innicced."  By  this  instruotiuu  the  jury  were  told 
that  the  danger  must  be  real  or  so  appear  to  them,  and  the  whole  question 
-of  what  the  defendant  believed,  ur  hid  reasonable  grounds  to  believe,  was 
never  given  to  the  jury  for  their  onnsiderntion. 

W.  E.  &  S.  A.  Russell  for  appellant;;  H.  Philip  Cooper  for  appellee. 

TAYLOR  V.  DISMUKE,  &o. 

Filed  February?,  1894.    Appeal  from  Ballard  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Mortgage  of  homestead— Wbil^  a  mortgage  executed  by  a  debtor  upon  land 

which  is  erempt  as  a  homestead  will  not  prevent  the  debtor  from  claiming 

the  exemption  unless  his  wife  unites  In  mortgage,  yet  failure  of  the  wife  to 

Join  in  its  execution  does  not  render  It  an  absolute  nullity,  and  other  cred- 
itors of  the  mortgagor  have  no  right  to  question  its  validity  if  the  mort- 
«af?or  chooses  to  waive  tliis  exemption. 

W.  G.  Bullitt  and  J.  D.  White  &i  Son  for  appellant;  J.  M.  Nichols  for 
appellees. 

BALLARD  V.  CINCINNATI,  &c..  R.  R.  CO. 

Filed  February  7,  1894.     Appeal  from  Boyle  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Railroads— Failure  to  stop  train  to  take  on  passenger -In  the  absence  of 
any  express  contract  to  the  contrary  a  railroad  company  is  not  bound  to 
fltop  its  train  to  take  on  or  discharge  passengers  at  a  station  where,  under 
reasonable  rules  of  the  coujpany,  the  train  does  not  stop;  nor  does  the  fact 
that  the  train  is  sometimes  stopped  for  the  accommodation  of  persons  de- 
-siring  to  get  on  or  off  confer  upon  persons  the  right  to  require  it.  But  it  is 
the  duty  of  a  railroad  company  to  stop  its  trains  at  way  stations  where  it 
advertises  to  or  is  accustomed  to  stop,  in  order  that  persons  may  get  on  or  off 
and  any  one  who  desires  to  take  passage  at  such  a  station,  and  there  presents 
faimself  at  the  proper  time  and  is  unable  to  take  passage  because  of  the  fail- 
ure of  the  train  to  stop,  may  recover  of  the  company  in  an  action  sounding 
in  tort  for  the  damage  he  sustains  in  consequence  of  the  company's  failure 
to  cai^  him. 

In  this  action  against  a  railroad  company  to  recover  damages  for  the  fail- 
ure of  defendant  to  stop  one  of  its  trains  at  a  station  at  which  plaintiff  pre- 
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Beoted  bimself  for  the  purpose  of  taking  passage,  there  being  testimonj 
tending  to  show  that  the  station  was  one  at  which  the  train  in  question 
stopped  regularly,  the  oonrt  erred  in  taking  that  question  from  the  jnry  by 
giving  a  peremptory  instruotion  to  find  for  defendant. 

Robert  J.  Breckinridge  for  appellant ;  G.  B.  Simrall  and  John  W.  Yerkea 
for  appellee. 

BROWNING  V.  KELLY.  &o. 

Filed  February  7, 1804.    Appeal  from  Marion  Glrouit  Court.    Opinion  of  tha 

00 art  by  Judge  Barbour,  affirming. 

Reversible  errors— Failure  to  make  motion  for  new  trial— In  a  common 
law  aotion,  where  the  law  and  facts  are  submitted  to  the  court,  a  motion 
and  grounds  for  new  trial  are  necessary  in  order  to  obtain  a  review  by  this 
court  of  the  judgment.  In  their  absence  there  is  nothing  before  this  court 
ezoept  the  question  whether  the  pleadings  are  sufficient. 

H.  W.  Rives  for  appellant;  S.  A.  Russell  and  L.  S.  Pearce  for  appellees. 

CAMPBELL  V.  WILLIAMS. 

Filed  February  7,  1894.    Appeal  from  Estill  Court  of  Common  Pleas.     Opin- 

ion  of  the  court  by  Presiding  Judge  Brent,  reversing. 

1.  Transfer  to  equity—The  defendant  having  collected  a  note  which  plain- 
tiff had  deposited  with  him  as  collateral,  in  this  action  by  plaintiff  to 
recover  the  balance  of  the  proceeds  of  the  note  alleged  to  be  due  him  after 
discharging  his  debt  to  defendant,  the  only  issue  being  as  to  how  much  had 
been  paid  on  the  original  debt  to  which  the  note  was  collateral,  the  court 
erred  in  transferring  the  action  to  equity  over  plaintiff's  objection,  there 
being  no  matter  of  equitable  consideration. 

8.  Tender— Where  one  to  whom  money  is  tendered  gives  at  the  time  as  his 
only  reason  for  rejecting  it  that  it  is  not  sufficient  in  amount,  he  can  not 
afterward  insist  that  it  is  not  legal  tender  or  required  change.  He  must 
adhere  to  the  ground  of  objection  then  made. 

Grant  E.  Lilly  for  appellant;  W.  P.  Smith  and  Riddell  &  Riddell  for  ap- 
pellee. 
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MAY,  &c.  V.  BLACKBURN. 

(Polled  February  6,  1894— Not  to  be  reported.) 

Hiffbt  to  passway— Evidence— The  owners  of  the  land  over  which  the  pass- 
way  involved  in  this  litigation  runs  state  that  its  use  by  the  public  had  been 
merely  permissive.  But  dlsintersted  witnesses  say  that  the  way  has  been 
used  continuously  and  uninterruptedly  by  the  public  from  nineteen  ta 
thircy-slz  years  as  a  matter  of  ri^zhc.  Deeds  of  partition  made  of  land  which 
included  appellee's  tract  reserved  this  right  of  way,  which  i^eservation  the 
parties  to  the  partition  claim  was  for  their  benefit  only.  Held— The  nature 
and  character  of  the  pass  way,  the  evidence  of  its  long  continued  use  by  the 
public,  and  the  recognition  of  its  existence  in  the  deed  of  partition,  all  show 
that  it  was  used  as  a  matter  of  right  and  not  merely  permissively.  There- 
fore, appellants  ought  to  have  been  declared  entitled  to  use  it. 

.Tames  Goble,  Hugh  Rodir'an  and  J.  A.  Scott  for  appellants. 

Kirk  &  Kirk  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  involves  the  right  to  the  use  of  a  passway  over  the 
land  of  the  appellees. 

There  is  conflicting  testimony  as  to  the  claim  of  right  on  the 
part  of  the  public  to  this  user,  and  while  those  only  who  owned 
the  land  over  which  the  road  runs  testify  as  to  the  right  being 
merely  permissive,  others  living  in  the  vicinity  speak  without 
any  qualification  of  the  user  as  a  matter  of  right  for  all  purposes 
bythe  public  for  from  nineteen  to  thirty-six  years;  that  the  use 
was  continued  and  uninterrupted  during  the  entire  period. 

It  is  well  settled  that  a  permissive  use  of  uninclosed  or  inclosed 
land  by  the  owner  will  not  vest  in  the  public  such  a  use  as  to  de- 
prive the  owner  of  the  right  to  stop  the  passway  and  deny  the 
right,  but  sometimes  the  character  of  the  passway  as  well  as  the 

vol.  15  -45 
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constant  use   of   it   evidences   the   manner  of   the    claim    by  the 
public  and  the  owner's  recognition  of  it. 

In  such  a  mountainous  countrj^  as  we  find  in  many  parts  of 
Floyd  county  the  passway  between  the  elevation  on  each  side  is 
the  only  mode  of  ingress  and  egress  to  the  land  of  the  owner  and 
especially  with  teams. 

Nature  seems  to  have  created  these  outlets  to  enable  the^own- 
■ers  to  reach  their  mountain  liomes,  and  when  you  close  them  up 
there  is  no  passways  for  teami^  on  the  mountain  sides,  and  no 
means  of  reaching  those  naviagble  streams  or  places  of  business 
except  the  pathway  that  is  made  by  the  small  streams,  with  hills 
•on  either  side. 

These  appellants  show  a  loss  to  them,  with  their  logs  in  the 
ravine  and  no  mode  of  getting  them  out.  Thej'  saw  the  wife, 
Avho  is  the  real  owner  of  the  land,  and  obtained  her  consent,  and 
for  some  reason  the  appellee  (her  husband)  denied  the  privilege 
of  passing  over  tljis  land  to  the  appellants,  and  yet  permitted 
others  to  travel  over  it.  This  he  had  the  right  to  do,  if  tliere  was 
no  such  passwaj'  as  gave  the  public  the  right  to  travel  down  this 
branch. 

As  we  have  before  stated,  the  testimony  of  tliose  disinterested 
shows  a  constant  use  for  over  twenty  years,  and  in  the  division 
of  til  is  land  between  the  heirs  of  McCoy  ttiis  particular  parcel 
was  allotted  to  t!)e  wife  of  the  appellee,  and  in  the  conveyance  to 
lier  of  this  land  tliere  is  this  reservation  in  tlie  deed:  **The  right 
of  way  is  reserved  up  and  down  the  Kit  narrow  branch,  with  the 
run  of  the  branch,  the  holder  having  the  right  to  put  gates 
across.'' 

This  reservation  extends  to  the  entire  brarch,  and  while  the 
other  heirs,  or  some  of  them,  say  this  reservation  was  intended 
to  apply  to  them  only,  as  they  owned  land  above  on  the  branch, 
it  is,  nevertheless,  persuasive  that  the  passway  was  recognized 
as  existing,  and,  when  considered  in  connection  with  the  testi- 
mony of  those  familiar  with  its  use,  it  is  clear  that  this  injunc- 
tion should  have  been  sustained  and  the  appellants  permiKed  to 
haul  their  logs  out. 

The  appellee  placed  obstructions  in  the  road  that  were  removed 
by  the  appellants,  and  claimed  that  his  orchard  and  ground  was 
damaged  in  consequence  of  the  removal  of  the  obstruction.  He 
was  not  entitled  to  damages  because  he  had  no  right  to  fence  up 
his  neighbor  so  as  to  prevent  his  passing,  and  all  that  was  done 
was  the  removal  of  the  obstruction,  nothing  more. 

The  judgment  is  reversed,  with  directions  to  enter  an  order 
enjoining  the  appellee  from  obstructing  this  passway  that  runs 
In  the  channel  of  the  creek,  and  to  so  arrange  his  enclosure  as 
not  to  interfere  with  this  right  of  way. 


WARD  V.  WARD,  SR. 
(Filed  February  6,  1894— Not  to  be  reported.) 

Joint  tenants— Adverse  possession— Partition— Where  two  brothers  jointly 
acqtiire  title  to  an  iinenolosed  tract  of  land,  and  one  of  the  brntbers  enters 
cipoD  and  enolosf s  thirteen  acres  of  such  tract  and  holds  it  for  fifty  years,  It 
will  not  be  assumed,  and  he  will  not  be  allowed  to  claim,  that  he  held  said 
lAiirteen  acres  adversely  to  their  joint  title,  and  when  partition  is  made  be> 
tween  the  brothers  of  the  entire  tract,  the  brother  holding  said  thirteen 
acres  should  be  charged  with  its  value  without  taking  into  oonaideration  Its 
enhanced  value  by  reason  of  improvements  he  has  placed  upon  it  and  the 
remainder  of  his  interest  in  tract  should  be  assigned  him  so  as  to  adjoin  said 
thirteen  acres. 
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'Stewart  &  Stewart  for  appellant.     . 

Appeal  from  Martin  Circuit  Court. 

Opinion  of  the  court  b^'  Judge  Pryor. 

Tlie  father  of  G.  W.  Ward  and  N.  Ward  had  a  patent  issued  In 
^heir  names  for  100  acres  of  land  in  the  county  of  Martin.  The 
father,  after  this,  made  to  G.  W.  Ward  a  deed  to  some  land  ad- 
Joining  this  patent,  and  the  deed  embraces  about  3  ^^2  Acres  of 
Xhe  patented  land.  G.  W.  Ward,  the  brother,  took  possession  of 
18  acres  of  this  patented  land,  enclosing  it  and  has  had  possession 
-of  It  for   near  half  a  century  and    says   it  was   a  parol   gift  from 

his  father.  There  is  no  dispute  as  to  this  13  acres  being  within 
the  patent  boundary,  and  that  only  3^o  acres  of  the  13  is  cov- 
■«red  by  the  deed  from  the  father  to  G.  W.  Ward. 

It  must  be  assumed  from  the  proof  that  the  patented  land  is 
unenclosed,  except  that  part  G.  W.  Ward  claims  to  have  de- 
TiveiJ  by  parol  from  the  father.  N.  Ward  died  in  the  year  1865. 
The  iiatent  was  obtained  in  the  year  1847.  The  children  of  the 
-deceased  brother  are  seeking  a  partition,  and  the  surviving 
brother  (the  appellee)  is  claiming  that  the  13  acres  belong  to  him 
iyy  reason  of  an  adverse  holding,  and  that  he  is  entitled  to  that 
much  more  than  his  brothers'  children.  There  never  was  any 
adverse  holding,  so  far  as  this  record  shows,  unless  the  enclosure 
^f  the  13  acres  makes  it  so,  while  the  fact  of  its  use  and  occu- 
pancy would  conduce  to  show  that  the  brother  had  acquiesced 
in  the  use,  still  in  the  division  the  appellee  should  account  for 
it — that  is,  he  should  have  that  much  less  of  the  100  acres,  and 
the  partition,  when  made,  should  leave  to  the  appellee  the  18 
acres,  with  the  parcel  allotted  hiip,  without  reference  to  any  im- 
provements he  has  placed  upon  it.  The  land  should  be  valued 
as  the  balance  of  the  100  acres,  without  taking  into  considera- 
tion its  enhanced  value  by  reason  of  the  improvements  by  the 
appellee,  as  they  should  be  given  him.  One  tenant  has  no  right 
to  take  possession  of  his  half  and  claim,  after  the  lapse  of  time 
the  statute  ordinarily  runs,  that  he  has  been  holding  adversely, 
and  then  claim  an  interest  in  the  remainine  half.  Nor  will  he  be 
allowed  to  hunt  up  titles  and  claim  an  adverse  holding  under 
them,  or  have  deeds  made  to  him  and  claim  under  them  hostile 
to  bis  co-tenant,  without  knowledge  of  some  sort  brought  home 
to  bis  co-tenant  as  to  the  manner  of  his  holding.  Here  is  a  plain 
title  made  to  the  two  brothers,  and  one  is  claiming,  after  the 
-creation  of  the  joint  tenancy,  that  he  acquired  title  by  parol  to 
18  acres  of  the  land,  or  to  3^2  acres  by  deed,  without  showing 
that  the  manner  of  his  holding  was  made  known  to  his  brotlier 
and  oo-tenant,  or  that  his  claim  was  hostile  in  any  particular. 

The  13  acres  in  his  possession  being  allotted  to  him,  he  must 
aocount  for  it— must  get  that  much  less  in  the  division. 

Judgment  reversed  and  remanded' for  a  division  as  herein  in- 
<lloated. 


TRIMBLE,  &c.  V.  HUNT. 
(Filed  February  8,  1894— Not  to  be  reported.) 

1.  A  widow  Ir  oDtltled  to  dower  Id  land  sold  under  a  judgment  by  the 
•assignee  of  her  husbaod  for  the  benefit  of  hla  creditors,  which  she  has  never 
velinqulshed  in  any  manner. 


708  BLANEENSHIP,  &0.  Y.  B0S9. 

9.  Appearance  of  noDreRident  by  AIId^  exceptions  to  oomniisaioner^s  report^ 
—The  nonresident  defendant  filed  exceptions  to  the  report  of  the  oommls- 
sloner  allotting  dower  to  the  widow,  and  on  those  exceptions  evidence  wa» 
beard.  It  is,  therefore,  too  late  for  him  to  complain  for  the  first  time  on 
appeal  that  the  judgment  was  prematurely  rendered,  or  that  the  warnlnf^ 
order  against  him  was  defective. 

• 

Turner  &  Forman  for  appellants. 

J.  D.  Hunt  for  appellee. 

Appeal  from  Fayette  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  was  a  proceeding  in  the  court  below  by  Mrs.  Hunt  to  re- 
cover or  have  dower  in  the  land  of  her  husband  assigned  her. 

The  land  had  been  sold  under  a  judgment  in  equity  at  the  in- 
stance of  John  W.  Crumbaugh,  as  the  assignee  of  the  husband  of 
the  appellee,  and  purchased  by  the  father  of  the  appellants.. 
The  wife  had  never  relinquished  her  dower,  and  there  is,  in  facty 
no  reason  for  controversy  in  regard  to  her  claim. 

The  case  is  here,  and  a  reversal  asked  upon  two  grounds.     The 
first  is,  that  one  of   the  appellants,  Robert   Trimble,  was   a  non- 
resident, and  a   judgment  rendered  when    the  case  did  not  stand 
for  trial,  as  the  warning  order   had  not  been  entered    in  time  for 
judgment;  second,  that  in   assigning  dower    to  the  widow  he  ob- 
tained more  of  the  land  in  value  than  she  was  entitled,  etc. 

Before  the  report  of  the  commissioner  making  the  allotment 
had  been  confirmed  both  the  nonresident  defendant  and  his 
brother,  the  Intter  having  him  actually  served  with  a  summons, 
filed  exceptions  to  the  report,  ahd  both  testified  as  to  the  irregu- 
larity of  the  division.  There  was  testimony  pro  and  con  on  the 
exceptions,  with  a  preponderance  of  the  testimony  in  favor  of 
the  appellee,  and  the  nonresident  appellant,  having  been  heard 
on  the  only  question  in  which  his  rights  were  involved,  it  is  now 
too  late,  after  making  his  exceptions,  to  complain  of  a  premature 
Judgment  that  upon  his  own  sliowing  was  proper.  It  is,  there- 
fore, not  necessary  to  determine  whether  or  not  the  warning 
order  had  been  entered  in  time.  There  is  no  pretense  of  any  de- 
fense to  appellee's  claim  for  dower,  but,  on  the  contrary,  an  ad- 
mission as  to  the  derivation  of  title  from  her  husband,  who  was 
in  the  possession,  owning  the  fee  during  the  marriage. 

Judgment  affirmed. 


BLANKENSHIP,    &c.  v.  ROSS. 
(Filed  February  10,  1894.) 

1.  Descent  and  distribu lion— ^Inheritance  from  bastards^Under  the  stat- 
ute concerning  the  capacity  of  bastards  to  inherit  and  transmit  inheritance 
a  mother  may  inherit  from  her  illegitimate  child,  and  her  illegitimate  child- 
ren  may  inherit  from  her  and  from  each  other,  but  her  illejiltimate  children- 
can  not  inherit  from  her  legitimate  children  or  the  legitimate  from  the  ille- 
gitmate. 

Therefore,  an  estate  devised  by  a  putative  father  to  his  reputed  bastard 
child,  who  dies  an  Infant,  intestate  and  withuot  iSFue,  is  inherited  by  the 
mother  of  the  bastard  and  by  her  illegitimate  children,  and  a  legitimate 
child  of  the  father  does  not  inherit  any  part  of  such  estate. 

2.  Same— Devise— The  statute  providing  that  if  an  infant  dies  without  is- 
BUe,  having  title  to  real  estate  derived  by  gift,  devise  or  descent  from  one  or 
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^Is  paTeDts,  the  whole  shall  deBoend  to  that  parent  aod  bis  or  her  kindred, 
«to.,  applies  to  real  estate  held  bj  infants  born  In  lawful  wedlock  alone;  it 
does  not  modify  or  affect  the  law  of  descents  as  to  land  held  by  a  bastard  de« 
•Tivad  by  sift  or  devise  from  his  reputed  father. 

W.  W.  Marcum  and  Stewart  &  Stewart  for    appellants. 

Alexander  Lackey  for  appellee. 
Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  third    clause  of   the  will  of   John  H.    Boss   is   as  follows: 

^*  i\ll  the  residue   of  my    estate   of   every    kind    and    description 

whatever,  I  give  to  my  son,  Thomas   Granville   Boss,  and  to  my 

Bons,  Charley  Bunster  and  John  M.  Boss,  known  as  Blankenship, 

Bons  of  Sarah  A.  Blankenship.^' 

As  may  be  readily  inferred  from  the  words  there  used,  ajnd 
t)therwise  appears,  the  two  last-named  devisees  were  born  bas- 
tards, and  one  of  them,  John  M.  Boss,  having,  after  the  will  was 
recorded,  died  an  infant  intestate  and  without  issue,  the  ques- 
tion on  this  appeal  is  whether  the  real  estate  thus  devised  to 
him  goes  to  his  mother  and  bastard  brother,  or,  as  was  adjudged 
by  the  lower  court,  to  Thomas  Granville  Boss,  the  only  legiti- 
mate child  of  the  testator.  Section  5,  chapter  1,  General  Stat- 
utes, is  as  follows:  '* Bastards  shall  he  capable  of  inheriting  and 
transmitting  an  inheritance  on  the  part  of  or  to  the  mother,  and 
bastards  of  the  same  mother  shall  be  capable  of  inheriting  and 
transmitting  an  inheritance  on  the  part  of  each  other,  as  if  such 
bastards  were  born  in  lawful  wedlock  of  the  same  parents." 

According  to  the  plain  meaning  of  that  section  and  uniform 
-decisions  of  'this  court,  Sarah  A.  Blankenship,  mother,  and 
"Charley  Bunster  Boss,  brother,  take  the  real  estate  in  question 
to  the  exclusion  of  Thomas  Granville  Boss  and  all  others.  For, 
«bs  said  in  Bemington  v.  Lewis,  8  B  M.,  606,  in  reference  to  the 
act  of  1840,  similar  to  section  5,  **it  must  be  limited  by  its  own 
terms  to  the  establishing  right  of  the  mother  to  inherit'frpm  her 
illegitimate  child,  and  the  right  of  her  illegitimate  children  to 
inherit  from  her  and  from  each  other,  and  that  it  does  not  oper- 
ate to  establish  a  right  either  in  the  illegitimate  children  to  in- 
herit from  the  legitimate  or  in  the  legitimate  children  to  inherit 
from  the  illeojitimate." 

If,  then,  as  has  been  also  held,  the  statute  is  to  be  so  confined 
In  its  operation  as  that  a  bastard  can  not  inherit  from  collateral 
kindred  or  even  ancestor  of  his  motlier.  or  from  a  brother  born 
in  lawful  wedlock  of  the  same  mother,  nor  any  one  of  either  of 
those  classes  can  inherit  from  him,  certainly  a  reputed  brother 
•of  a  bastard  by  the  same  father  can  neither  inherit  fiom  nor  trans- 
mit an  inheritance  to  him. 

The  lower  court  does  not,  however,  seem  to  have  wholly  ig- 
nored such  construction  of  that  section,  but  bases  its  judgment, 
as  therein  stated,  upon  supposed  application  to  cases  like  this  of 
fieotion  9,  as  follows:  **Tf  an  infant  dies  without  issue,  having 
title  to  real  estate  derived  by  gift,  devise  or  descent  from  one  of 
his  parents,  the  whole  shall  descend  to  that  parent  and  his  or 
her  kindred  as  hereinbefore  directed,  if  there  be  any,  and,  if 
none,  then  in  like  manner  to  the  other  parent  or  his  or  her  kin- 
dred,^' etc. 

But  that  section  was  adopted    in  reference    to  the  common  law 

rule  of  descents  and  distribution,  consequently  the  wovd  "parent," 

JUS  therein  used,  must   be  understood  a  legal  parent,  as  the  word 
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** Infant'*  was  intended  to  apply  alone  to  a  person  born  In  lawfut 
wedlock;  for,  in  contemplation  of  the  common  law,  bastards,  be- 
ing nuUius  flHus,  have  no  parents,  and  are  incapable  of  inherit^ 
ing  or  transmitting  an  inheritance  to  any  person  except  to  their 
immediate  issue. 

On  the  other  h£iud,  section  5,  to  the  extent  it  makes  a  bastard 
capable  of  inheriting  from  and  transmitting  an  inheritance  to  his. 
mother  and  bastard  brothers  of  the  same  mother,  is  in  deroga- 
tion of  the  common  law,  and  was  intended  as  an  exception  to  the 
rule  fixed  in  section  9,  and  to  be  unaffected  thereby.  So  that 
real  estate  which  an  infant  bastard  may  derive  from  his  reputed 
father  by  gift  or  devise  (he  can  not  acquire  any  by  descent),  is  no- 
more  subject  at  his  death  to  operation  of   section  9  than  if  such 

real  estate  had  been  given  or  devised  to  a  stranger  in  blood  to 
the  donor  or  devisor.  But  this  question  need  not  be  further  oon- 
siclered,  for,  in  Stover  v.  Boswell,  3  Dana,  233,  it  was  practically 
settled.  There  it  was  said  of  section  5,  act  of  1796,  similar  to- 
section  9  quoted,  that  it  was  applicable  only  in  those  cases  where 
the  infant  hai  living  at  his  death  brothers  or  sisters,  or  brothers 
or  sisters  of  the  father  or  mother,  as  the  case  may  be,  or  any 
lineal  descendant  of  either  of  them  who  were  capable  of  inherit- 
ing from  said  infant. 

Here  neither  Thomas  Granville  Ross  nor  any  lineal  descendant 
of  him  could  have  in  any  event  inherited  from  the  infant  bas- 
tard, and,  as  a  consequence,  section  9  does  not  nur  was  intended 
to  apply  to  a  case  like  this. 

Wherefore,  the  judjrnient  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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(Filed  February  10,  1894— Not  to  be  reported.) 

1.  Joint  executors— Settleioents— One  of  several  joint  executors,  who  dili- 
gently and  faithfully  discharges  his  duties,  is  not  liable  for  the  wrongful  nota- 
of  his  GO  executors,  and  may  plead  plene  adininistfavit  to  an  action  against 
him,  although  his  oo-exeoutor  has  committd  a  devastavit. 

A  will  probated  in  1847  appointed  the  three  sons  executors.  One  son  man- 
aged the  estate  as  such  until  his  death  In  1870;  another  son  managed  it  aa- 
such  from  1870  to  his  death  In  1879,  and  then  the  third  son  managed  it  until 
suit  was  brought  for  a  settlement  of  the  estate.  The  chancellor  required  a 
separate  settlement  by  the  representatives  of  each  son  for  the  time  he  acted  as- 
executor.  Held—Such  mode  of  settlement  was  entirely  proper,  each  son  be- 
ing responsible  for  his  conduct  while  he  was  managing  the  estate. 

2.  Executors— Trusrs—Limitatlon— Limitation  begins  to  run  against  th»- 
olalra  of  the  beneficiary  against  bis  trustee  from  the  time  when  the  benefl- 
oiarles  could  have  brought  suit  against  the  trustee  for  the  fund  sought  to  be^ 
charged  to  liim. 

A  fund  held  under  a  will  by  an  executor  for  the  support  of  the  testator'a 
widow  is  held  by  him  as  a  trustee  and  not  in  thedisoharg«  of  his  executorial 
duties. 

8.  Same— Sale— A  will  directed  that  no  final  settl^meat  be  made  of  the  es- 
tate by  the  executors  unMl  the  youngest  child  became  of  age»  which  was  iik 
1867,  when  the  Interest  of  the  daughters  were  to  be  assigned  them  in  land, 
all  advancements  being  accounted  for.  In  18(57  the  executor  made  a  final 
settlement  in  the  county  court  of  his  accounts,  except  as  to  a  fund  set  apart 
hy  this  will  for  the  support  of  the  widow.  Thereupon  the  executor,  by  mo- 
tion merely  in  the  county  court  and  not  by  petition,  had  commissioners  ap- 
pointed to  divide  the  land  among  the  daughters.    The  oommiBsioDers 
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ported  their  dlvleion  to  the  ooonty  court,  which  30Dflniied  it.  The  daughters 
took  possession  of  the  lauds  assigned  them  and  have  held  ever  since,  except 
as  to  lands  which  some  of  them  or  their  descendants  have  since  sold.  More 
than  twenty  years  after  such  final  settlement  and  partition,  and  after  the 
death  of  the  widow,  the  daughters  or  their  representative  instituted  suit- 
against  the  executors  and  their  representatives  for  a  settlement  of  accounts, 
claiming  the  division  of  the  land  was  irregular  and  void,  and  that  the  land 
had  been  valued  to  them  at  an  exorbitant  price.    Held-- 

First.  By  acquiescing  in  the  partition  ever  since  1867  the  daughters  are 
now  estopped  to  question  its  validity. 

Second.  The  executors,  when  they  made  their  final  settlement  in  1867, 
ceased  to  owe  the  estate  any  executoilal  duties— they  held  the  fund  for  the 
widow  as  trustees  merely.  Therefore,  the  devisee's  right  of  action  to  sur- 
charge t.he  settlement  and  collect  any  alleged  balance  due  accused  in  1867, 
and  limitation  then  began  to  run.  The  right  of  action  was  barred  against 
the  executors  by  the  lap«)e  of  fifteen  years  from  that  date  and  against  their 
sureties  by  the  lapse  of  five  years. 

4.  Devise  of  rents  to  widow— Bight  to  reT»air— A  devise  of  one-half  of  the- 
rents  of  real  property  by  a  testator  to  his  widow  was  not  a  devise  of  one-half 
of  the  gross  rents  but  of  such  gross  rents  after  the  costs  of  necessary  repairs 
of  the  property  to  be  leased. 

Petree  &  Downer  for  appellants. 

Knott  &  Edelen,  J.  W.  McPherson  and  J.  S.  Phelps  for  appel- 
lees. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judjjfe  Hazelrigg. 

In  1857  Z.  Glass  d>ed  testate  in  Christian  county,  leaving  a 
widow  and  eight  children — three  sons  and  five  daughters. 

By  his  will  the  three  sons  were  made  executors  and  all  quali- 
fied, but  John  P.  and  W.  A.  only  engaged  in  the  active  manage- 
ment of  the  trust  until  the  death  of  the  former  in  1870,  when  the 
latter  continued  to  manage  the  estate^  until  his  deatli  in  1879. 
Thereupon  Jas.  C.  assumed  the  duties  of  executor  and  was  such 
at  the  institution  of  this  suit.  On  the  final  hearing  of  the  case 
the  chancellor  required  distinct  settlements  of  the  accounts  of 
each  of  these  sons  during  the  periods  of  time  each  managed  the 
estate,  and  based  his  judgment  upon  the  idea  that  each  one  wa» 
responsible  for    his  conduct  while    managing    the   affairs  of   the 

estate,  and  not  liable  for  the  acts  of  each  other.  This  was  mani- 
festly proper.  There  is  nothing  in  this  case  to  take  it  out  of  the 
well-settled  rule  referred  to  and  approved  by  this  court  in 
Walker,  &c.  v.  Walkers'  Executors,  88"  Ky.,  625, 'where  it  is  said 
'*tbis  court  has  always  recognized  the  doctrine  of  the  commoa 
law  as  to  the  liability  of  one  executor  for  the  acts  of  tlie  other*, 
and  the  personal  representative  who  has  been  faithful  to  hisi 
trust  may  plead  plene  administravit,  althousli  his  co-executor 
has  committed  a  devastavit.'' 

The  separate  settlements  were,  therefore,  properly  ordered. 
By  the  terms  of  the  will  there  was  to  be  no  final  disposition  of 
the  testator's  estate  until  the  youngest  of  his  children  should  be- 
come of  age,  and  upon  the  happening  of  this  event,  in  February, 
1867,  the  acting  executor,  W.  A.  Glass,  made  a  settlement  of  tlie 
accounts  in  the  county  court,  showing  a  considerable  sum  of 
money  on  hand  for  distribution,  besides  a  number  of  tracts  of 
land  ready  for  partition  nmong  the  daughters  of  the  testator. 

By  the  will  the  children  were  to  have  equal  portions  of  the 
estate  after  an  adjustment  of  advances,  but  the  daughters  were 
to  be  given    their  portions    in  land    and  negroes.     The  executors 
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were  directed    to  allow  any  daughter,  upon  her   marriage,  before 
final  distribution,    property    to  the   amount  of   $2,000,  to    be   ap- 
praised by  them  or  some  one  selected  by  them. 
Just  after   this  settlement   in    the    county  court   in    February, 

1867,  which  was  a  final  one,  except  so  far  as  the  executors  re- 
tained control  of  the  estate  provided  for  the  support  of  the 
widow,  the  executor,  proceeding  by  motion  merely  and  without  a 
petition,  applied  to  the  county  court  to  appoint  commissioners  to 
divide  the  lands  among  the  daughters  In  accordance  with  the 
■directions  of  the  will.  The  court  thereupon  appointed  three  dis- 
interested and  discreet  commissioners,  then  shown  by  the  record 
1o  have  been  of  high  characters  and  business  sagacity,  to  divide 
the  lands,  which,  of  course,  required  a  valuation  of  them,  and  in 
March,  18(57,  after  being  sworn,  they  discljarged  the  duty  im- 
posed on  them,  and  in  April  following  filed  their  report  of  divis- 
ion.   This  was    left  open  for   exceptions    until  the   2d  of  March, 

1868,  a  period  of  eleven  months,  when,  no  exceptions  having  been 
filed,  it  was  approved  and  confirmed  by  the  court.  The  commis- 
sioners in  allotting  the  lands  found  it  necessary  to  take  into  con- 
sideration the  whole  estate  then  available  for  disposition,  and 
found  it  to  consist  of  cash  on  hand  as  per  settlement,  $17,512.67; 
cash  notes,  $15,756.20;  land  valued  at  $85,385.75;  advances  to  lega- 
tees, $82,728.9H;  total  amount,  $101,388.60. 

The  valuation  of  the  land,  therefore,  formed  the  basis  of  tlie 
apportionment.  Thereupon  ihe  daughters  and  the  children  of 
one  Mrs.  Randolph,  who  had  died  shortly  after  the  testator,  took 
possesi'ion  of  their  respective  portions,  and  have  used  and  en- 
joyed the  same  ever  since.  One  of  them, 'Mrs.  Phelps,  having 
sold  one  small  tract,  swapped  another  and  still  owns  one.  Mrs. 
Mercer,  after  signing  an  agreement  to  appoint  the  commission- 
ers, took  possession  of  her  portion,  and  we  believe  still  owns  it. 
The  Randolph  heirs  took  possession  of  theirs,  and  upon  reaching 
their  majority  sold  all  or  a  considerable  portion  of  it. 

ITpon  this  state  of  case  the  three  parties  last  mentioned,  Mrs. 
Phelps,  Mrs.  Mercer   and    the    Randolphs,  brought    this   suit   in 
October,  1888,  seeking  to  have  a  settlement  of   the  executors'  ac- 
counts and  a  sale  of    the  real  estateleft  for    the  heirs   by  reason 
of  the  widow's  death  occurring    shortly  before.     And  in   the  set- 
tlement sought  the  chief   point  contended  for  is  the  impeachment 
of  the  valuation    at  which  the   lands  had  been    assigned  to  them 
in  the    former    settlement   and    disposition    of    the    estate.     The 
chancellor  thus  stated  his  views  on  this   contention  in  the   judg- 
ment complained  of:  "The   court,  conceding    that  the   pleadings 
in  the  county  court  not  being  accompanied    by  any  petition,  and 
no  summons  having  been  issued  against  any  of  the  parties  in  in- 
terest, is  void  and  of  no  effect,  yet,  as   an  act  done    by  said  com- 
missioners at  the  instance  ot  said   executors  of  said  estate  in  the 
division  of  same,  accompanied    by  a  settlement  of  the  executors 
with  the  county  court,  done  in  good  faith  and  without  fraud,  and 
accompanied  from  that  day,  March,  1867,  to   this,  by  the   accept- 
ance and    possession    of    the    parties    respectively,  to  whom    the 
same  was  assigned,  accompanied  also  by  the  fact  stated  and  con- 
ceded in  a  argument  that  the  Randolph  heirs,  after  becnming  of 
age,  have  sold  all,  or  nearly  all,  the  lands  assigned  them,  and  that 
PJielps  and    wife,    tlirougli  a    decree  of    this    court,  have,    years 
since,  sold  the  principal  piecp  of  land  assigned  them,  the  impos- 
sibility of  placing  said  parties  in  statu  quo,  the  court  affirms  and 
approves  said  decision  and  assignment  of  said  land.    ♦    «    *    And 
as  to  all  of  said  estate,  and   as    to  all   of   the   land   embraced  in 
said  settlement  and    division,  this  was  an    end  of   their  (the   ex- 
ecutors) authority  or   control  over   same.     There    was   no  longer 
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any  cbntiniung,  Bubsisting,  expiess  trust  as  to  same  that  would 
prevent  the  application  of  the  statutes  of  limitation  to  the  trans- 
action. *  *  *  In  addition  to  this  it  may  be  noted  that  said  com- 
missioners in  1867  had  before  them  the  valuation  of  part  of  the 
same  lands  made  by  the  testator  himself;  as,  for  instance,  the 
sale  of  57  acres  to  James  Phelps  for  $4,000,  and  of  18  acres  to  Wil- 
liam A.  Glass  at  $1,500,  and  of  15  acres  to  Mrs.  Bandolph  at 
^1,500,  alt  prior  to  the  assignments  by  the  commissioners." 

It  seems  to  us, that  the  argument  of  the  learned  judge  is  irre- 
sistible. The  apportionment  of  these  lands,  though  accom- 
plished through  the  instrumentality  of  an  illegal  commissioner, 
was  at  least  the  act  of  the  executors  in  the  exercise  of  a  power 
conferred  under  the  will,  but  whether  a  proper  exercise  oi  not, 
the  acceptance  of  the  result  by  the  appellants  must  be  regarded 
as  a  ratification  of  the  act.  The  appellants  can  not  say  *'we 
took  the  lands,  and  thus  in  part  ratified  the  action  of  the  execu- 
tors, but  we  secretly  reserved  to  ourselves  the  right  thereafter  to 
-question  the  valuation  placed  on  them.''  An  open  announce- 
ment, then— and  notice  is  shown  by  their  act  of  taking  possession 
— would  have  given  opportunity  to  dispose  of  the  lands,  presuma- 
bly, at  or  near  the  valuation  placed  on  them  by  these  commis- 
sioners. 

It  seems  to  us,  therefore,  first,  that  the  disposition  of  the  es- 
tate, in  pursuance  of  the  settlement  made  in  1867,  of  which  the 
apportionment  of  the  land  is  to  be  regarded  as  a  part,  was  an 
^nd  of  the  executorial  duties  of  the  sons.  They  had  fully  exe- 
•cuted  their  office  and  administered  on  the  whole  estate,  save  so 
far  as  they  owed  oertaiii  duties  to  the  widow.  Thereafter  tiiey 
held  only'certain  designated  property  for  the  widow,  and  their 
duties  were  those  only  of  a  testamentary  trust. 

Thus,  in  the  case  of  Wnrfleld  v.  Brand,  18  Bush,  77,  it  is  said 
in  a  case  similar  to  this  a  "fund  set  apart  for  the  support  of  the 
widow  by  the  executor,  as  provided  in  the  will,  was  thereafter 
lield  i)y  him,  and  by  whomsoever  had  control  of  it  as  a  trust 
fund,  not  as  executor  in  the  discharge  of  his  executorial  duties, 
but  as  a  trustee  appointed  by  the  will."  Applying  this  princi- 
ple here,  we  see  no  reason  why  the  lapse  of  time  does  not  bar 
the  appellants'  cause  of  action.  It  arose  when  the  settlement 
and  the  division  under  it  were  made,  and  from  that  time  the 
-statute  began  to  run,  the  limitation  of  fifteen  years  applying  to 
the  principal  obligors  and  five  years  to  the  sureties.  To  this 
effect  this  court  held  in  Hargis,  &c.  v.  SewelTs  Adm'r,  87  Ky., 
^3,  and  the  fact  that  the  complainant  was  a  married  woman 
makes  no  difference. 

So,  in  Robinson's  Committee  v.  Elams'  Ex'or,  90  Ky.,  300,  it 
has  lipld  that  the  trusts  excluded  from  the  operation  of  the  stat- 
ute of  limitations  are  those  of  an  exclusively  equitable  character, 
Avhere  the  trustee  has  a  right  to  hold  the  estate,  and  the  cestui 
•que  trust  has  no  right  to  sue  for  it.  In  the  settlement  and  divis- 
ion of  1867  the  lands  were  charged  at  some  $35,000.  The  appel- 
lants now  say  they  were  worth  only  some  $17,000,  and  this  action 
Is  in  effect  a  suit  against  the  executors  to  secure  from  the  estate 
the  amount  of  this  excessive  charge.  The  wrong,  if  any,  occurred 
in  1867,  and  the  injured  parties,  having  full  notice  of  it,  could 
have  sued  at  once. 

So,  in  Berry  v.  Berry's  adm'r,*  this  court  said  that  limi- 
tation began  to  ruin  in  the  case  of  a  trust  created  by  will  from 
the  time  the  beneficiaries  could  bring  suit  to  enforcti  the  trust. 
Id  the  second  place  the  appellants,  as  indicated  above,  are  estop- 
ped by  their  conduct  from  setting  up   the  claim  of  overcharge  in 


*The  oplDlon  in  this  case  is  not  jet  accessible  for  publication.     The  case 
'^lU  be  reported  subsequently  in  this  volume. 
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the   settlement    and    division.    We   have  stated   the  facts   fully 

showing   this,  and    the   principles   controlling   the   case  in   this 

particular  are   enunciated   by  this   court  in  a  number  of  cases. 

Alexander   v.  Woodford    Spring   Lalce  Fishing   Co.,  90  Ky.,  216; 

Bull  V.  Sevie,  &c.,  8ft  Ky.,  615.) 

It  appears,  in  addition   to  the  facts  stated,  that   the  Louisville 

A  Nashville  railroad  was  just  being  completed   to  the  town   near 

to  which  the  lands  were  situated,  and   the  prices  of   city  and  su* 

burban  property  were   greatly  stimulated.     A  contest   over    thla 

apportionment,  then,  if  successfully  made   by  the  complainants, 

would  have  meant  very  little  to  the  estate  and  affected  the  other 

devisees  and  legatees  only  slightly.  It  would  now  entail  a  losa 
to  them  of  several  thousand  dollars  by  reason  of  the  depreciation 
in  the  vaule  of  these  lands.  No  fraud  is  shown,  and  the  objec- 
tion to  the  valuation  comes  too  late. 

On  cross  appeal  it  is  cjontended  that  the  court  erred  in  allow- 
ing the  widow  only  one-half  the  net  rents  of  the  store  rooms, 
when  she  was  to  get  one-half  the  gross  rents.  The  will  provides 
that  she  was  to  have  ** one-half  of  all  the  rents  of  any  and  all 
property"  the  testator  owned  in  the  town  of  Hopkinsville.  The 
Judgment  only  lessened  the  gross  rents  bv  the  cost  of  necessary 
repairs,  and  allowed  the  widow  one-half  the  balance.  In  fact 
the  repairs  were  made  bj*  the  tenants  from  time  to  time,  and  as 
upon  the  condition  of  the  property  depended  its  rental  value, 
and  the  interest  of  the  beneficiary  was  materially  affected  thereby, 
she  was  properly  chargeable  with  her  share  of  the  cost. 
It  is  further  contended  that  the  executors  were  wrongfully 
charged  with  $1,993.14,  which  they  had  paid  to  Mrs.  West  to 
equalize  her  under  the  finding  of  the  commissioners  in  1867. 

Mrs.  West  died  in  IS88,  and  what  she  got  under  the  will  was  to 
revert  to  the  estate  in  case  she  died  with  no  other  issue  than  her 
daughter  Alice.  The  sum  mentioned  should  have  been  invested 
in  lands  under  the  plain  direction  of  the  will,  and  if  this  had 
been  done  it  would  have  come  to  the  estate  upon  the  death  of 
Mrs.  West  in  1888.  And,  besides,  there  is  no  proof  that  this, 
sum  was,  in  fact,  paid  to  Mrs.  West,  and  if  retained  by  t\)e  ex* 
ecutois  it  was,  of  course,  a  proper  charge.  Nor  do  we  think 
the  court  erred  in  refusing  to  reduce  the  advancement  charge  of 
$8,n0()  against  W.  A.  Glass  by  the  sum  of  $892,  the  amount  of  a 
stale  account  claimed  to  have  been  furnished  to  Julia  Mc(.'omba 
before  her  uiajorit.v. 

The  court  heard  the  proof  on  the  questions  of  fact  involved 
and  we  will  not  disturb  his  flndinj?  in  that  particuar. 

Wherefore,  the   judgment  is    affirmed  on    the  original    and  oft 
the  cross  appeal. 

Judge  Pryor  not  sitting. 


N.  N.  &  M.  V.  CO.  V.  CAMPRKLL. 

(Filed  February  15,  1894— Not  to  he  reported.) 

• 

■  1.  A  verdict  for  $5,000  danm^ps  for  the  loss  of  a  hand  oaused  by  the  gross 
Deflect  of  a  railroad  compauy  is  not  so  excessive  as  to  authorize  a  reversal 
of  the  judgment. 

2.  Neglect— Frtilnre  to  tise  coupling  stick— The  failure  of  a  brakemau  te- 
nse a  coupling  stick,  as  required  liy  a  rule  of  the  railroad  couipany,  adopted 
many  years  ago.  is  not  contributory  negligence  when  the  proof  oonduces  ta 
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Bbow  that  the  use  of  snob  stioks  bad  been  abandoned  and  was  not  required 
for  safety. 

8.  Same— Instmotions— Wbere  the  court  fally  and  correctly  Instructed  tbe 
jury  in  regard  to  tbe  law  of  contributory  neglect,  tbe  defendant  was  not. 
prejudiced  by  a  refusal  to  Instruct  tbe  jury  tbat  "it  was  tbe  duty  of  tbe  ap- 
pellee to  take  notice  of  visible  oirouu3 stances  affecting  bis  safety  wben  at- 
tempting to  make  tbe  coupling,  and  if  tbe  engine  was  approaching  with 
Bucb  speed  as  increased  tbe  danger  of  tbe  appellee,  it  was  bis  duty  to  refraia 
from  making  tbe  coupling." 

P.  H.  Darby  and  Wiokliffe  &  Johnson  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellee. 

Appeal  from  Muhlenburg  Cironit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  by  the  appellee  to  recover  damages 
for  the  loss  of  the  use  of  his  hand,  caused  by  the  gross  negligenoe 
of  the  engineer  or  fireman  of  the  appellant  in  moving  its  train  of 
oars.  The  appellee  had  been  in  tho  employ  of  the  defendant  for- 
several  years  as  a  brakeman  on  its  trains,  and  was  injured  while, 
in  its  service. 

The  proof  conduces  to  show  that  the  employes  in  charge  of  the 
engine  (and  whether  it  was  the  fireman  or  engineer  does  not  ap- 
pear) caused  the  injury.  The  appellee  was  engaged  in  coupling 
the  cars.  The  engine  or  tender  was  some  four  or  five  feet  f rom  i 
the  cart  to  which  it  was  to  be  coupled,  and  was  signalled  to 
move  back,  and  instead  of  moving  back  far  enough  to  reverse  the 
engine  it  was  thrown  suddenly  forward  with  such  force  as  to. 
catch  the  hand  in  the  act  of  coupling,  and  rendered  it  impossi-. 
ble  for  the  appellee  to  avoid  the  injury. 

The  manner  of   the  injury  is   established    by  the   appellee  and 

another  witness,  and  a  case  of  negligence  made  out  unless  there 
was  such  contributory  neglet't  on  the  part  of  the  appellee  as  pre- 
vents a  recovery. 

The  failure  of  the  appellee  to  use  a  coupling  stick  is  relied  on 
as  showing  this  contributory  neglect,  and  the  rules  of  the  com- 
pany introduced  as  evidence  for  the  purpose  of  showing  that 
those  engaged  in  coupling  oars  are  required  to  use  this  stick  to. 
avoid  such  injuries  as  the  appellee  is  now  complaining  of. 

It  seems  that  such  rules  had  been  adopted  by  the  company 
many  years  prior  to  the  accident,  and  at  the  same  time  evidence 
conducing  to  show  that  the  use  of  the  coupling  stick  had  been 
abandoned,  <'%nd  it  is  plain  from  the  proof  that  its  use  was  not  re- 
quired for  safety  and  so  known  to  the  appellant,  and  we  might 
add  the  appellant  is  liable  for  gross  neglect,  whether  the  appellee 
coupled  Ijis  cars  with  or  without  this  stick.  The  instructions 
given  by  the  court  embrace  the  law  of  the  case,  and  present 
every  phase  of  the  defense  authoiized  by  either  the  pleadings 
or  the  proof. 

It  is  complained  that  the  court  refused  an  instruction  offered 
by  the  defense,  "that  it  wa'^  the  duty  of  the  ai)penee  to  take, 
notice  of  the  visible  circumstances  affecting  his  safety  when  at- 
tempting to  make  the  coupling,  and  if  the  engine  was  approach- 
ing with  such  speed  as  increased  the  danger  of  the  appellee,  it 
was  his  duty  to  refrain  from  making  the  coupling." 

The  court  had  told  the  jury  that  although  the  appellant  might 
haev  been  guilty  of   neglect,  yet  if    the  plaintiff  was  also  guilty- 
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T)f  negligence,  whioh  oontributed  to  tbe  injury,  and  but  for  suob 
negligence  on  bis  part  be  would  not  bave  received  tbe  injury, 
tbey  must  find  for  tbe  company. 

The  jury  was  also  in  substance  told  tbat  if  tbe  company  re~ 
'quired  tbe  use  of  the  coupling  stick,  and  bad  furnished  the  ap- 
pellee with  one,  it  was  his  duty  to  use  it  unless  tbey  believed 
tbe  injury  would  have  resulted  with  or  without  its  use.  What 
meaning  tbe  appellant  attached  to  tbe  instruction,  >vitb  refer- 
ence to  the  visible  circumstances  affecting  the  safety  of  tbe  ap- 
pellee, is  difficult  to  understand.  Tbe  testimony  of  tbe  condition 
of  tbe  track,  its  location,  the  proximity  of  the  tender  to  the  car 
with  which  it  was  to  be  coupled,  the  speed  of  tbe  engine,  were  all 
facts  before  the  jury  that  they  might  determine  the  neglect  of 
the  one  party  or  the  other.  These  were  the  circumstances  con- 
nected with  the  conduct  and  action  of  the  appellee  that  had 
gone  to  tbe  jury  for  their  consideration,  and  the  general  instruc- 
tions were  all  that  should  have  been  given,  and  were  as  favora- 
ble to  the  appellant  as  it  was  entitled  to  have. 

We  find  nothing  in  the  objections  or  exceptions  to  tb^  testi- 
mony. It  was  competent  to  show  the  nonuser  of  the  coupling 
stick,  or  the  danger  resulting  from  the  failure  to  use  \t;  tbat  tbe 
appellee  hud  been  a  brakeman  for  years,  and  knew  the  danger 
attending  such  a  position  and  the  care  necessary  to  prevent  in- 
]uTy  in  tlie  discliarge  of  such  duties.  All  such  matters  were 
doubtless  considered  in  making  up  the  verdict  complained  of. 
and  while  the  full  measure  of  compensation  was  awarded  tbe 
plaintiff,  we  are  not  prepared  to  say  that  the  verdict  for  $5,000  is 
80  exceJJsive  as  to  authorize  this  court  to  interfere. 

Judgment  afDrmed. 


GREENE  A  UM  v.  BURNS. 

(Filed  February  20,  1894— Not  to  be  reported.) 

WarehouRe  receipts— Evidence— Appellant  sold  whisky  in  his  warehouse  to 
A.  and  delivered  warehouse  reoeiptfi  for  same  to  him,  whioh  receipts  A. 
pledged  tio  a  bank  as  oollat<^ral  security  for  money  theretofore  and  simul- 
taneously borrowed.  Appellee.  l)eing  surety  for  A.,  and  having  paid  tbe 
debts,  took  up  said  warehouse  receipts  before  appellant  brought  this  suit  to 
subject  the  whisky  to  the  payment  of  a  debt  due  him  by  A.  Held— Appel- 
lees' lien  on  the  whisky  is  superior  to  that  of  appellant,  and,  there  being  no 
evidence  of  fraud  iu  the  transfer  of  tlie  warehouse  receipts,  it  is  immaterial 
whether  appellee  paid  debts  for  A.  at  the  time  or  before  he  obtained  posses- 
«ion  of  the  receipts. 

Wm.  Lindsay  and  Lieber  &  Lincoln  for  appiellant. 

Dodd  <fe  Dodd  for  appellee. 

Appeal  from  Louisville  Law  ard  Equity  Court. 

Opinion  of  the  court  by  Jud^e  Hazelrigg. 

Rv  this  suit  in  the  court  below  thfi  appellant  sought  to  subject 
to  tbe  payment  of  a  debt  due  him  from  the  A.  Furst  Distillery 
C^o.,  a  foreign  corporation,  forty-five  barrels  of  whisky  then  in 
the  appellant's  warehouse,  and  for  which  he  had  theretofore  de- 
livered warehouse  receipts  to  said  company.  The  appellee. 
Burns,  calne  into  the  action  by  petition,  and  claimed  that  for 
A^alue  the    company  named    had  sold    and    delivered  to  him    the 
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warehouse  receipts  for  the  whisky  in  question,  and  that  he  was, 
therefore,  the  owner  of  it.  His  ownership  was  denied,  and  upon, 
the  hearing  the  court  adjudged  the  whisky  to  belong  to  the  ap- 
pellee. 

It  appears  from  the  proof  that  the  appellant  sold  the  whisky 
to  the  company,  and  in  due  course  of  business  transferred  to  it 
the  warehouse  receipts  therefor,  which  were  in  turn  delivered 
by  the  company  to  the  National  Bank  of  St.  Joseph,  Mo.,  of 
which  Burns  was  president,  it  further  appearing  that  at  the  time 
of  the  transfer  last  mentioned  the  company  either  got  $750  in 
cash  or  made  arrangements  to  check  for  same  on  the  bank,  and 
was  largely  indebted  to  the  bank  for  moneys  obtained  thereto- 
fore. 

Burns  seems  to  have  been  bound  for  this  debt,  and  before  thia 
suit  was  brouglit  had  paid  the  bank  a  large  sum  for  the  company, 
some  twenty-odd  thousand  dollars,  and  had  taken  the  collaterals, 
theretofore  in  the  possession  of  the  bank,  including  the  ware- 
house receipts  in  question,  and  still  held  them  when  the  action 
was  brought. 

It  is  contended  by  the  appellant  that  the  proof  by  which  the 
appellee  seeks  to  show  that  at  the  time  of  the  transfer  of  the  re- 
ceipts to  the  bank  the  company  got  any  money  is  conflicting  and 
unsatisfactory,  and  this  may  be  conceded ;  but  it  is  clear  that 
before  the  suit  was  brought  the  appellee,  Burns,  became  pos- 
sessed of  the  receipts  representing  the  whisky  sought  to  be  at- 
tached  in  the  action,  and  held  them  as  indemnity  for  the  large 
sums  he  had  paid  for  the  company. 

This  is  true  even  if  we  concede,  as  contended,  that  Burns  was 
not  the  absolute  owner  of  the  receipts  and  the  whisky.  It  fol- 
lows that  he  whs  the  equitable  owner  in  possession.  The  lien  of 
the  appellant  was  inferior  to  that  of  the  appellee,  and  the  proof 
is  clear  that  the  debts  for  which  the  whisky  was  first  pledged, 
and  especially  the  Adler  Bros.'  notes  for  $3,000,  had  never  been 
paid. 

There  is  no  pleading  upon  which  the  lower  court  could  hav& 
required  a  statement  of  the  account  between  Burns  and  the  com- 
pany, to  the  end  that  the  property  be  sold  and  applied  first  to 
Burns'  debts,  if  any  remained  unpaid,  then  to  the  appellant. 
No  relief  of  this  nature  was  asked,  and  upon  the  pleadinps  and 
proof  no  other  judgment  could  have  been  rendered  than  the  one 
appealed  from. 

There  is  no  attack  .on  the  transaction  as  a  fraudulent  one  in 
which  Burns  got  these  receipts,  nor  is  there  an  attempt  to  show 
that  their  transfer  operated  as  a  fraudulent  preference.  It  is 
immaterial,  therefore,  whether  the  debts  paid  by  Burns  for  the 
company  were  paid  at  the  time  he  got  the  receipts  or  before. 

These  warehouse  receipts  represented  the  whisky  itself,  and 
their  delivery  was  its  symbolic  delivery  (Greenbaum  Bros.  «5c 
Co.  V.  Megibben,  10  Bush,  419);  but  had  there  been  a  pleading 
authorizing  the  inquiry,  there  is  no  proof  showing  the  appellant 
entitled  to  any  relief. 

Whatever  may  be  said  of  the  other  debts  paid  for  the  company 
by  the  appellee,  and  we  may  safely  say  that  they  are  shown  not 
to  have  been  paid,  yet  the  six  Adler  Bors.'  notes,  of  $o(J0  each, 
are  shown  beyond  question  to  have  been  unpaid,  save  the  first 
one  of  $5(X);  and  to  secure  these  notes  the  receipts  were  espe- 
cially transferred  by  the  company.  Whether  the  transfer  was  in 
Eursuance  of  any  formal  order  of  the  company  does  not  appear, 
ut  they  were  actually  delivered  to  the  bank,  and  were  in  the 
possession  of  the  appellee  when  this  suit  was  brought. 

Judgment  afilrmed. 
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KELLEY  V.  TONEY,  JUDGE,  &c. 

(Filed  Feburary  24,  1894.) 

1.  Mandamus  from  the  Court  of  Appeals  Is  the  proper  remedy  to  compel  a 
)ower  court  to  grant  an  appeal  wlboh  has  been  refused  without  rigbt. 

3.  Same— Final  order— An  order  of  a  court  enjoin inft  a  defendant  "until 
the  further  order  of  the  court"  from  prosecutiUK  an  action  in  another  State 
for  the  purpose  of  having  a  receiver  appointed  for  certain  property  and  re- 
t]ulring  him  to  dismiss  said  action,  which  he  was  prosecuting  at  the  time, 
and  to  send  a  telegram  to  his  attorneys  ordering  such  dismissal.  Is  a  final 
order  from  which  a  right  of  appeal  exists,  although  it  is  Interlocutory  In 
form. 

Byron  Bacun,  C.  B.  Seymour,  B.  F.  Buckner  and  Ernest  Mc- 
pherson for  plainti^. 

Humphrey  &  Davie  for  defendants. 

Opinion  of  the  court  by  Judge  Hazelrigg  on  motion  for  man- 
xiamus. 

This  case  is  before  us  on  the  motion  of  the  complainant,  Kel- 
ley,  for  a  mandamus  against  the  judge  of  the  law  and  equity 
xlivision  of  the  Jefferson  Circuit  Court  to  compel  him  to  grant  an 
4ippeal  from  the  following  judgment 

'•John  Mitchell  v.  Oregon  Gold  Mining  Co. 

"At  a  court  held  for  the  Jefferson  Circuit  Court,  Law  and  Equity 

-division,  on    the  Hth  of   January,  1894,   this   cause    having    been 

heard  on  the   motion  of  the  plantifTs   to  enjoin    and  restrain  the 

defendant,  Clinton  W.  Kelley,  from  proceeding  to  interfere  with 
the  possession  of  this  court,  through  its  receiver,  of  the  property 
x)t  the  Oregon  Gold  Mining  Co.,  situated  in  the  county  of  Union, 
State  of  Oregon,  and  the  court  being  advised,  it  is  ordered  that 
until  the  further  order  of  this  court  the  said  defendant,  C.  W. 
Kelley,  be,  and  he  is  hereby,  enjoined  and  restrained  from  fur- 
ther prosecuting,  or  permitting  to  be  prosecuted,  any  motion  or 
proceeding  to  which  he  is  a  party  in  the  State  of  Oregon,  having 
for  its  purpose  the  taking  of  Ihe  possession  of  the  property  of 
said  company  in  Union  county,  Oregon,  or  its  mines,  mills, 
machinery,  equipment  or  other  property  near  Cornucopia,  Ore- 
;;on,  or  elsewhere  in  said  State,  and  from^  further  refusing  or 
failing  to  cause  his  suit,  now  pending'  in  s*aid  Slate  of  Oregon 
against  said  company,  to  be  abated  and  dismissed  so  far  as  it 
tieeks  the  appointment  of  a  receiver  of  said  property  or  the  taking 
possession  of  said  property  by  a  receiver,  and  from  refusing  and 
failing  tb  withdraw  his  motion  and  proceedings  in  said  case;  and 
.from  taking,  or  allowing  to  be  taken,  any  steps  in  said  case  in 
carrying  into  effect  any  motion  or  order  for  a  receiver,  or  for  the 
taking  possession  of  said  property  by  a  receiver;  and  the  plain- 
tiffs paid  into  the  court  herein  the  sum  of  $5,  and  on  motion 
of  plaintiffs  leave  is  given  to  defandant,  C.  W.  Kelley,  to  imme- 
diately withdraw  said  sum  from  the  court  herein,  to  be  applied 
by  him  in  paying  fur  the  sending  of  a  telegram  at  once  to  his 
counsel  in  said  suit  in  Oregon,  directing  the  withdrawal  or  dis- 
missal of  the  proceeding  for  a  receiver  of  said  property,  and 
directing  that  all  efforts  on  the  part  of  any  receiver  appointed 
on  his  motion  to  take  possession  of  said  property  shall  cease;  and 
he  is  enjoined  from  failing  or  refusing  to  forthwith  send  such 
telegram.'' 

On  the  9th  day  of  Febiuary,  after  this  judgment   was  entered, 
Kelley,  by  his  attorneys,  moved  the  court  to  grant  him  an  appeal 
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'from  the  order  and  Judgment  of  January  9th.  This  motion  was 
objceted  to  by  the  counsel  of  the  plaintiffs;  the  court  sustained 
the  objection,  overruled  the  motion  for  an  appeal,  and  hence 
this  motion  and  petition  for  a  mandamus. 

In  the  case  of  the  Louisville  Industrial  School  of  Reform  v. 
City  of  Louisville,  88  Ky.,  684,  it  was  held  that  a  motion  in  this 
court  for  a  mandamus  was  the  proper  remedy  to  compel  the  lower 
court  to  grant  an  appeal  in  cases  where  the  party  complaining 
was  entitled  to  it. 

The  appropriateness  or  legality  of  the  remedy  we  do  not  under- 
stand counsel  of  the  appellees  to  dispute,  but  it  is  urged  that  the 
order  appealed  from  is  not  a  final  one,  and  hence  from  it  no  ap- 
peal lies.  It  may  be  admitted  that  in  form  the  order  may  be  re- 
garded as  preliminary,  but  in  effect   it  terminates  the  right  of 

Kelley  to  prosecute  an  action  in  Oregon,  whereby  he  may  obtain 
possession  of  certain  property  alleged  to  belong  to  the  company; 
and  further,  it  requires  Kelley  to  dismiss  an  action  then  being 
prosecuted  by  him  for  such  possession,  and  to  send  a  telegram  to 
his  attorneys  to  that  effect.  It  can  not  be  said  that  upon  com- 
plying with  this  order  the  complainant  will  be  left  in  statu  quo. 
His  substantial  rights  are  clearly  affected.  It  is  an  ordoi  to  sur- 
render a  right  and  determine  against  Kelley  his  right  to  prose- 
cute an  action  for  specific  purposes.  It  is  true  that  the  order  is 
made  effective  or  operative  only  ** until  the  further  order  of  the 
court;"  but  this  is  true  of  the  judgments  of  all  courts  during  the 
term  at  which  the  orders  are  entered.  Such  orders  may  be  set  aide 
— nevertheless,  they  may  be  appealed  from  if  final  in  their  effect. 

This  judgment  appears  to  have  been  entered  in  due  course  of 
the  trial  in  a  case  then  pending  before  the  court,  and  judging 
from  the  order,  which  alone  is  before  us  on  this  application,  is 
not  merely  preliminary  or  provisional  in  its  charncter.  We  per- 
ceive no  reason  why  the  appeal  should  not  be  granted. 

The  complainant  can  not  obtain  an  appeal  from  this  court  until 
after  sixty  days  from  the  date  of  the  Judgment  complained  of, 
and  if  denied  an  appeal  below  he  would  be  without  remedy.  Af- 
ter the  appeal  has  been  taken  and  the  entire  record  brought  be- 
fore us,  a  clearer  understanding  may  be  had  of  the  nature  and 
effect  of  the  Judgment  complained  of.  Upon  its  face  it  seems  to 
affect  and  terminate  certain  rights  of  the  complainant,  and  lie 
should  have  the  chance  by  appeal  to  test  the  correctness  of  the 
Judgment. 

The  clerk  of  this  court  will  certify  this  opinion  to  the  judge 
of  the  lower  court,  who  will  conform  his  ruling  on  the  motion  for 
an  appeal  to  the  views  herein  expressed  by  sustaining  the  motion 
of  the  complainant. 

The  motion  for  mandamus  is  sustained. 


SMITH   V.  MASON,  &c. 

(Filed  February  24,  1894— Not  to  be  reported.) 

Sale  of  land  under  ezeoutlon— Failure  to  have  land  appraised— A  failure  to 
comply  literally  with  the  provisions  of  the  statute  requiring  that  land  be 
appraised  before  it  is  sold  under  ezeoutlon  will  not  necessarily  render  the 
sale  void;  but  if  there  is  a  total  failure  to  make  any  appraisement  at  all  the 
sale  may  be  treated  as  void. 
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Where  a  sale  of  the  execution  defendant's  land  was  made  without  an  ap- 
praisement, and  the  ezeoution  under  which  it  was  made  was  lost  so  that 
there  was  no  record  of  such  sale,  and  the  owner  remained  in  possession  of 
such  land  for  eight  years  after  the  sale,  the  purchaser  at  the  sale  will  not  b» 
adjudged  owner  of  the  legal  title.  He  will  be  allowed  a  lien  for  the  pur- 
chase money  paid  by  him,  and  the  owner  will  be  allowed  to  hold  his  land  by- 
paying  the  amount  of  such  lien. 

Weller  &  Hays  and  O.  V.  Riley  for  appellant. 

J.  M.  Unthank  and  M.  J.  Holt  lor  appelleeR. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

In  1881  the  appellant  obtained  a  judgment  in  the  Bell  Quar- 
terly Court  against  Win.  Mason,  Sr.,  father  of  the  appellees,  for 
about  $28.  Execution  issued  from  said  court  for  that  sum  against 
said  Mason,  which  was  returned  *'no  property  found.''  There- 
after a  transcript  of  the  judgment  was  filed  in  the  Bell  Circuit 
Court,  and  execution  was  obtained  thereon  from  that  court,  which 
was  placed  in  the  hands  of  the  sheriff  of  Bell  county.  He  testi- 
fies that  he  le\ied  the  execution  on  about  50  acres  of  land  as  the 

f property  of  said  Mason,  and  after  duly  advertising  it  he  sold  the 
and  and  tlie  appellant  became  the  purchaser  for  the  amount  of 
the  debt. 

It  is  admitted  that  this  execution  is  lost,  and  that  no  memo- 
randum appears  in  the  cleric's  office  showing  what  was  done 
under  the  execution  and  by  virtue  of  it.  In  1889,  the  execution 
being  lost,  and  the  appellant  desiring  a  deed  to  tlie  land,  the  cir- 
cuit court  ordered  the  lost  execution  to  be  supplied,  and  upon 
that  being  done  the  court  ordered  a  deed  to  be  made  to  the  ap- 
pellant for  100  acres  of  land.  In  1892  the  appellees,  as  heirs  of 
said  Mason,  instituted  an  equitable  action  against  the  appellant 
to  enjoin  him  from  cutting  and  carrying  away  timber  from  said 
land  and  to  quiet  their  title  to  the  same.  The  appellant  claimed 
that  he  was  the  owner  of  ttie  land  by  virtue  of  said  sale  and 
deed, and  was  in  the  possession  of  the  same, and  asked  that  the  title 
and  possession  be  adjudged  to  him.  The  court,  upon  final  hear- 
ing, adjudged  that  the  land  belonged  to  tlie  appellees  and  that 
they  were  in  the  possession  of  the  same  and  cancelled  said  deed 
and  sustained  the  injunction,  but  it  allowed  the  appellant  a  lien 
on  the  land  for  the  amount  of  said  execution  and  interest  thereon. 
From  that  judgment  the  appellant  appeals. 

It  is  conceded  that  the  land  was  not  appraised.  It  is  also  con- 
ceded that  the  statute  requires  sales  of  land  by  execution  to  be 
appraised,  and  that  if  the  land  does  not  bring  at  the  sale  as  much 
as  two-thirds  of  its  appraised  value  the  owner  shall  have  one  year 
from  the  date  of  sale  to  redeem  the  land;  also  that  the  appraise- 
ment shall  be  in  writing  and  returned  with  the  execution.  This 
statutory  provision  is  for  the  protection  and  benefit  of  the  owner 
of  the  land  in  order  that  his  land  may  not  be  sacrificed  abso- 
lutely, but  that  in  case  it  does  not  bring  as  much  as  two-thirds 
of  its  appraised  value;  which  the  law  deems  a  sacrifice,  he  shall 
have  one  year  in  which  to  redeem  by  paying  the  sum  for  which 
the  land  sold  to  tlie  proper  person  and  retaining  his  land,  thus 
saving  his  property  from  sacrifice  and  restoring  the  purchase 
money,  thus  making  honors  easy  all  around. 

It  has  been  held  by  this  court  (Anderson  v.  Prescoe,  Ac,  12 
Bush,  844)  that  a  failure  to  comply  witfi  this  provision  **literally 
will  not  necessarily  render  the  sale  void,"  but  it  is  not  intimated 
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mrhat  would    be  the  efifeot  if  there  was  a  total  failure,  as  in  this 

case,  to  appraise;  nor  is  it  necessary  now  to  decide  the  question, 

for  the  reason  that  it  is  expressly  held  in   that  case  that  equity 

will  allow  the  owner  to  redeem  in  such  case  after  the  expiration 

of  the  statutory  period.     The  court  in  that  case  refers  to  Eeid  v. 

Heasly,  9  Dana,  324,  as  sustaining  its  position.  Here,  according 
to  the  weight  of  evidence,  tiie  appellees  were  all  the  time  in  tlie 
possession  of  the  land,  claiming  it  as  their  own.  There  was  no 
written  evidence  that  the  land  had  been  sold  by  execuUon,  nor 
that  the  same  had  been  appraised,  nor  that  the  owner  was  enti- 
tled to  redeem. 

It  seems  to  us  that  it  is  but  equitable  and  just  in  such  case  that 
wlien  the  purchaser  undertakes  to  disturb  the  possession  of  the 
execution  defendant,  and  to  deprive  him  of  the  land  by  the  au- 
thority of  his  execution  purchase,  the  execution  defendant 
should  then  have  the  right  to  redeem,  else  he  would  be  deprived 
of  his  statutory  right  by  no  fault  of  his,  but  by  that  of  the  sheriff, 
and  the  purchaser  would  be  permitted  to  profit  by  this  fault, 
when  each  party  could  be  restored  to  his  right  by  allowing  the 
owner  to  redeem.  It  is  not  necessary,  in  view  of  what  has  been 
said,  to  notice  the  other  questions  made. 

The  judgment  is  affirmed. 
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Meohanics'  Hen— Fraud— Corporations— B. ,  who  owned  998  of  1,000  shares 
of  stock  of  an  incorporated  hotel  oompany,  contracted  with  the  company  to 
furnish  a  lot  and  erect  a  botel  thereon  and  convey  same  to  the  oompany,  free 
of  all  Incumbranoes,  for  $100,000  of  the  capital  stock,  paid  up,  of  the  com ^ 
pany,  and  $100,0(0  of  its  first  mortgage  bonds,  the  stock  and  bonds  to  be 
dt'livered  as  the  work  progressed.  After  the  work  commenced,  and  before  it 
acquired  title  to  the  property,  the  hotel  company  executed  a  mortgage  on  it 
to  secure  said  $100,000  of  bonds.  B.  pledged  $50,000  of  such  bonds  to  W.  to 
seoure  a  certain  indebtedness,  and  conveyed  the  lot  to  W.  Subsequently  he 
conveyed  said  lot  to  H.,  the  secretary  of  the  hotel  company.  B.  having 
fulled  before  completing  the  hotel,  H.,  the  secretary  of  the  company,  ob- 
tained said  $60,000  in  bonds,  and  a  conveyance  for  the  lot  and  botel  from  W., 
and  executed  his  note  for  126,000  for  same,  which  has  not  been  paid. 

In  this  action  by  the  contractors  and  material  men,  who  built  the  hotel 
for  B,  and  certain  attaching  creditors,  who  seek  to  subject  the  hotel  and 
lot  as  the  property  of  B.,  Held— In  equity  the  property  must  be  treated  as 
B.  'fl,  and  the  liens  enforced  against  it,  since  it  is  evident  he  owned  it  all 
the  time.  If  H.  has  expended  anything  for  the  benefit  of  the  property,  be 
should  be  given  a  lien  upon  it  to  secure  him. 

Wm.  Lindsay  and  T.  G.  Poore  for  appellant. 

Quigley  &  Quigley,  W.  D.  Greer,  Bloomfleld  &  Bloomfleld  and 
Chas.  K.  Wheeler  for  appellees. 

Appeal  from  MeCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  Paducah  Hotel  Co.  was  charerted  by  the  legislature  of  the 
State  in  the  month  of  April  of  the  year  1884.  It  was  empowered 
to  purchase  a  lot  or  lots  in  the  city  of  Paducah  upon  which,  to 
eroot  a  hotel.    Its  capital  stock  was  $100,000,  in  shares  of  flOO,  all 

vol.  15  -46 
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of  whiob  was  subscribed,  as  will  hereafter  appear,  but  no  part  of 

any  subscriptions  were  ever  paid.    It  had  tbe  power   to  Issue 

bonds  to  pay  for  the  lots  and  the  improvements,  and  to  execute  a 

deed  of  trust  to  secure  the  bonds  when  issued,  the  corporation 

having  the  power  to  sell  or  pledge  the  bunds  to  raise  the  money 
necessary  to  complete  the  enterprise. 

In  March,  1887,  this  corporation,  without  any  means  whatever, 
either  in  money  or  property,  entered  into  a  contract  with  S.  R. 
Bullock  &  Co.,  by  which  the  latter  agreed  to  furnish  the  lots  in 
the  city  and  erect  upon  them  a  hotel,  and  when  completed  to  turn 
over  to  the  hotel  company  the  property  free  of  all  encumbrancer, 
and  in  consideration  of  this  the  hotel  company  was  to  issue  to 
Bullock  &  Co.  $1(X),000  of  the  capital  stock  paid  up,  and  $100,000 
of  first  mortgage  bonds  on  the  hotel  property,  secured  by  deed  or 
trust  upon  it.  the  stock  and  bonds  to  be  delivered  as  the  work 
progressed.  The  hotel  was  to  be  completed  by  the  1st  of  July, 
1888. 

In  April,  1887,  the  Paducali  Hotel  Co.  gave  a  m<»rtgage  to  the 
Parmers  Loan  and  Trust  Co.  of  New  York  on  all  its  real  and  per- 
sonal property  then  owned  or  which  might  be  acquired,  includ- 
ing its  lands,  situated  in  the  city  of  Paducab,  to  secure  the  pay- 
inent  of  the  $100.(XX)  first  mortgage  bond^  executed,  as  the  deed 
recites,  by  the  hotel  company  to  S.  R.  Bullock  &  Co. 

At  the  date  of  this  mortgage  the  hotel  company  hnd  no  title  to 
the  property,  nor  did  it  acquire  any  title  until  April,  18H8,  when 
Bullock  made  a  deed  to  the  company  upon  the  alleged  considera- 
tion of  $20,(XX),  and  delivered  it  to  the  appellant,  Houston,  with 
directions  not  to  have  it  recorded  until  ordered.  Houston  was 
the  secretary  of  the  company  at  the  time,  and  also  the  business 
agent  of  Bullock,  who  lived  in  New  York.  This  deed  was  put  to 
record  some  time  in  the  year  1889. 

When  Bullock  made  the  deed  to  the  hotel  company  he,  lone 
prior  thereto,  had  conveyed  the  property  to  one  Walter  Wood,  had 
obtained  by  some  means  $50,000  of  said  bonds  issued  by  the  cor- 
poration aiid  pledged  them,  as  is  alleged,  to  R.  D.  Wood  &  Co., 
of  Pliiladelphia,  to  secure  some  indebtedness  that  is  alleged  was 
owing  that  firm  by  Bullock. 

In  March,  1889,  the  appellant.  Houston,  purchased  these  bonds 
of  R.  I).  Wood  &  Co.  for  $2,6(X),  executing  to  that  firm  his  note  for 
the  money,  and  in  March,  1889,  Walter  Wood  to  whom  Bullock 
bad  conveyed  the  hotel  lot,  made  a  deed  to  the  appellant,  Hous- 
ton, in  which  it  is  recited  that  it  was  ••for  a  valuable  considera- 
tion.'' 

Houston,  who  was  secretary  of  the  hotel  company,  became  the 
owner  of  fifty  bonds  for  $1,000  each,  and  the  owner  of  a  lot  for  a 
consideration  not  expressed.  His  note  was  out  for  $2,500  for  these 
bonds,  not  a  cent  of  which  has  been  paid. 

In  the  fall  of  the  year  1888  Bullock  failed,  leaving  the  hotel 
building  unfinished,  having  expended  a  considerable  sum  in  its 
erection,  so  as  to  increase  the  value  of  the  lot  some  $25,000  or 
$30,000. 

The  appellees,  oi  the  most  of  them,  furnished  materials  in  the 
construcrion  or  erection  of  the  building,  and  are  asserting  me- 
chanics' liens,  having  taken  such  steps  as  the  statute  requires 
in  order  to  create  them.  Other  creditors  of  Bullock  have  ob- 
tained attachments  that  were  levied  on  this  lot  as  the  property  of 
Bullock  and  for  his  individual  indebtedness. 

It  is  claimed  by  the  appellants,  Houston  and  the  hotel  com- 
pany, that  by  reason  of  the  contract  with  Bullock  the  company 
acquired  in  some  way  the  equitable  title  to  this  lot  and  the  build- 
ing  upon  it,  and  that  by  the  purchase  of  the  bonds  and  tbe  deed 
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obtained  from  Wood,  the  appellant,  Houston,  owns  the  lot,  or 
At  least  has  a  lien  upon  it  for  his  bonds,  insisting  that  as  the 
faotel  company  made  no  oontraot  with  the  meohanics,  they  must 
look  to  Bullock  and  not  to  the  company  to  make  payment  for  the 
materials  furnished.  The  chancellor  could  see  but  little  equity 
In  appellant's  claim. 

It  is  apparent  that  the  hotel  company  never  expended  one  dol- 
lar for  this  property,  and  that  the  appellant,  Houston,  has  never 
paid  any  part  of  the  $2,500,  and  equally  manifest  that  Bullock 
"was  the  corporation,  and  in  fact  the  individual  owner  of  the  lot 
■and  the  building  upon  it. 

It  seems  when  the  corporation  was  formed  that  Bullock,  who 
•owned  the  lot  in  his  own  right,  took  995  shares  of  the  stock,  leav- 
inj?  $f»00  dollars  to  be  taken  by  others.  Three  shares  were  taken 
by  strangers  to  the  contract,  and  as  soon  as  subscribed  transferred 
to  Bullock,  leaving  two  shares  of  $100 each,  one  of  them  held  by 
the  clerk  of  Bullock  and  the  other  iield  by  Houston,  his  attorney 
■and  business  agent. 

Bullock,  being  in  vested  with  the  title,  agreed  to  build  the  house 
4»nd  deliver  it  to  the  company  for  the  recited  consideration  and 
free  of  all  incumbrance,  and  if  this  corporation  had  in  fact  an  ex- 
istence it  was  under  no  obligation  to  receive  the  property  until 
the  contract  was  complied  with,  and  to  recognize  the  equity  con- 
tended for  the  chancellor  is  asked  to  place  Bullock  in  a  dual  po- 
sition by  which  Bullock  as  an  individual  bargains  witli  Bullock 
as  a  corporation,  and  by  various  devices  secures  to  Bullock  as  a 
corporation  this  valuable  property  at  the  expense  of  those  whose 
labor  and  material  gave  what  value  it  has;  and  this  is  fixed  at  a 
sum    exceeding  $30,000.    There  can  be  no  equity  in  such  a  claim. 

It  is  argued  that  Bullock  by  some  unfair  means  obtained  these 
l)ond8  and  pledged  them  as  collateral  to  Wood  A  Co.,  but  this  is 
not  the  question  in  this  case.  It  was  Bullock^s  property.  He 
owned  it,  and  was  the  sole  proprietor,  either  as  an  individual  or 
<:orporation,  and  he  took  charge  of  the  fifty  $1,000  bonds  because 
they  belonged  to  him,  and  if  invalid  he  is  responsible  and  no  one 
-el  se. 

Bullock,  at  the  date  of  the  contract,  was  no  doubt  a  man  of 
•credit,  and  perhaps  of  large  pecuniary  expectations,  and  for  this 
reason  the  appellant,  Houston,  who  was  his  business  manager, 
confided  in  iiis  honesty  as  well  as  his  judgment,  and,  to  the  ex- 
tent of  the  liability  of  the  appellant,  Houston,  for  him,  he  has 
l)een  made  secure  by  the  chancellor  by  giving  him  a  lien  for  the 
amount  of  his  note  and  interest  executed  to  Wood,  as  against  the 
attaching  creditors,  and  of  this  no  complaint  is  made  by  those 
creditors,  and,  therefore,  the  judgment  in  this  regard  ujust  stand; 
and  certainly  the  appellant,  Houston,  has  no  higher  equity  in 
this  case. 

The  attachments  of  Dennis  Long  and  others  were  properly  sus- 
i^ained,  and  property  subjected  as  tne  individual  estate  of  Bullock, 
^ome  complaint  has  been  made,  for  the  first  time,  in  this  court 
that  the  claims,  or  some  of  them,  asserted  by  the  mechanics 
were  for  too  great  an  amount.  No  such  exception  was  taken  be- 
low, and  we  are  not  prepared  to  say  that  the  court  erred  in  thia 
respect.  Besides,  the  hotel  company  has  no  interest  in  this  con- 
troversy, and  Bullock,  who  is  the  party  in  interest,  is  not  appeal- 
ing, and  the  appellant,  Houston,  has  been  given  all  he  is  entitled 
to. 

Judgment  affirmed. 
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L.  &  N.  R.  R.  CO.  V.  BATES. 
(Filed  November  26,  1893— Not  to  be  reported.) 

Looation  of  boundary  of  risht  of  way— Verdict  sustained  by  evidence— The* 
only  question  In  tbe  case  was  the  location  of  tbe  boundaries  of  appellant'^ 
right  of  way  through  appellee's  land,  and  the  evidence  being  conflicting  the 
verdict  must  be  sustained. 

Winslow  &  Winsluw  for  appellant. 

J.  A.  Donaldson  and  Gaunt  &  Downs  for  appellee. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  was  an  action  of  trespass  for  a  wrongful  entry  upon  the 
close  of  the  appellee,  and  involves  the  boundary  of  the  right  of 
way  condemned  by  the  appellant  or  its  vendor  for  the  construc- 
tion of  its  railway  over  appellee's  land. 

It  became  necessary  fur  the  appellant  to  elevate  its  road  at  its 
approach  to  the  Kentucky  river  so  as  to  increase  the'heigbt  of  it» 
bridge  across  that  stream,  and  to  do  this  a  borrow  pit  was  dug, 
from  which  large  quantities  of  earth  was  removed  in  order  to 
make  a  fill.  It  is  claimed  by  the  appellee  that  this  borrow  pit 
was  outside  of  the  right  of  way  and  within  his  enclosure. 

It  is  conceded,  and  if  not  the  fact  clealry  appears  from  the 
record,  that  this  right  of  way  .vas  condemned  and  the  damages 
awarded  paid  by  the  appellant,  or  those  from  whom  it  derived 
title,  to  the  appellee. 

The  jury  was  told  that  if   the   borrow  pit   was   outside  of   the 

right  of  way,  and  on  appellee's  land,  he  was  entitled   to  recover. 

This  was  the  only  issue   involved,  and  the  jury,  finding   for   the 
plaintiff,  returned  a  verdict  of  $100. 

The  railroad  company  at  the  point  designated,  and  for  some  dis- 
tance west  of  it,  had  condemned  and  was  entitled  to  200  feet  of 
appellee's  land.  This  is  not  controverted,  and  the  contention  is 
as  to  the  real  boundary  of  this  right  of  way.  The  railroad  com- 
pany insists  that  its  roadbed  is  located  in  the  center  of  the  right 
of  way,  which,  if  true,  would  entitle  the  company  to  100  f«et  on 
each  side  from  the  center  of  the  railway  track,  and  if  this  is  so 
the  appellant  (the  company)  is  not  guilty  of  the  trespass. 

It  is  argued,  and  such  would  be  the  logical  result  in  the  ab- 
sence of  any  contrary  testimony,  that  the  railway  track  is  in  the 
center  of  the  right  of  way.  Masterson  and  O'Neal,  both  of  whom 
were  present  when  the  land  w*afl  condemned,  one  a  commissioner 
and  the  other  a  surveyor,  state  that  there  was  but  one  line  of 
stakes  set  when  the  commissioner  condemned  the  land,-  and  that 
the  condemnation  was  100  feet  on  each  side  of  the  stakes,  and 
they  were  in  the  center  of  the  roadway.  Judge  Major,  who  was 
counsel  for  Bates  on  his  appeal  to  the  circuit  court,  states  that 
the  claim  for  damages,  as  he  recollects,  was  for  100  feet  of  land 
on  each  side  of  the  roadway,  and  Masterson  and  O'Neal  mako  a 
like  statement,  and  they  both  were  examined  as  witnesses.  This 
is  in  substance  the  testimony  for  the  defense. 

Ttie  appellee.   Bates,    swears   that   there   wore   three   rows   of 
stakes,  and  the  fill  or  bed  of  the  road  was  located  on  the  northern 
side  of  the  center  row  of  stakes,  and  the  dirt  to  make  the  roadbed 
taken  from  the  southern  side  of  the  fill,  and  that  he  built  bis  fence 
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^0  the  northern  line  of   the  right  of  way,  where  it  has  been  for 
twenty  years,  or  sdnce  the  land  was  condemned. 

Ouilion  says  he  saw  a  row  of  stakes  about  200  feet  south  of 
where  Bates  built  his  fence,  and  there  is  evidence  conducing  to 
show  that  in  the  original  construction  of  the  road  the  company 
took  dirt  on  the  south  side  for  a  greater  distance  than  100  feet 
from  the  center  of  the  track. 

The  testimony  is,  therefore,  conflicting,  and  the  fact  of  Bates^ 
fence  being  built  and  allowed  to  stand  for  so  many  years,  with 
the  borrow  pit  in  the  original  construction  extending  south  fur- 
ther than   the  distance   of   100  feet  from  the  center  of  the  track, 

-strengthens  the  testimony  of  Bates  as  to  the  true  location  of  this 

boundary*     While  the  act  of  building  the  fence  would  have  been 

regarded   as  merely    permissive,  and    the    statute  of  limitation 

would  constitute  no  defense  if  within  the  right  of  way,  still  that 

fact  is   persuasive   that  the  fill  is  not   in  the  center  of  the  way, 

^nd  while  the  preponderance  of  the  evidence  may  be  with  the 
-defendant,  the  verdict  is  not  so  flagrantly  against  the  eivdence 
-as  to  authorize  this  court  to  interfere.  The  record  evidence  as  to 
the  survey  atid  location  of  these  lines,  if  any  ever  existed,  is  not 
before  us,  and  their  location  depends  upon  the  recollection  of  what 
transpired  more  than  twentv  years  before  this  trial  was  had. 

The  old  fence  of  Bates,  which  is  38  feet  from  the  center  of  the 
track,  must  be  regarded  as  the  northern  boundary  of  the  right  of 
way,  and  from  that  line  a  distance  of  200  feet  south  must  be  held 
to   constitute  the  right  of   way  for  the  distance  of  2,100  feet  on 

fdaintiff^s  land.    Other  parts  of  the  land   was   condemned   for  a 
onger  distance  on  plaintiff's  land,  but  for  a  less  distance  on  each 
side  of  the  roadbed,  but  this  is  not  involved  in  the  present  contro- 
versy. 
The  judgment  below  is  affirmed. 


BIGGEBSTAFF'S  EX'ORS,  Ac.  v.  BIGGERSTAFF'S  ADM'R. 

(Filed   November  28,  1893.) 

1.  Antenuptial  contract  oonBtrued— A  wife  by  marriafse  acquires  no  mar- 
ital rights  whatever  in  the  property  of  her  husband  where  the  parties  have 
made  an  antenuptial  contract  which  provided  that  each  party  was  to  hold 
and  pnjoy  his  or  her  own  property  free  from  claims  of  the  other,  and  that 
•*each  party  is  to  have,  enjoy  and  use  their  own  property  *  ♦  *  free  from 
the  interference  of  the  other,  and  to  have  the  perfect  right  to  sell,  convey  or 
otherwise  dispose  of  the  same  as  though  no  marriage  had  taken  place." 

2.  Same— Will  revoked  by  marriage— Appeal  from  order  of  probate— A 
widow,  who  by  antenuptial  contract  deprived  herself  of  all  marital  rights  In 
tier  husband's  estate  has  no  right  to  appeal  from  an  order  of  the  county 
<<;ourc  probating  a  will  made  by  her  husband  prior  to  his  marriage  to  her. 
Altbopgfa  the  will  was  revoked  by  the  marriage,  the  wife  has  no  interest  in 
the  estate  of  her  husband,  and,  therefore,  no  right  of  appeal  from  such  order, 
««ven  though  it  is  erroneous. 

Porter  &  McQuown  and  A.  W.  Scott  for  appellants. 

Sandidge  <fe  Sandidge  and  John  G.  Craddock  for  appellee. 

Appeal  from  Monroe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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April  14,  1860,  Hiram  Biggerstaff  made  a  will  devising  to  bi» 
wife,  Susanab,  for  life,  all  bis  property,  and  to  be  equally  divided 
at  her  deatb  between  bis  children,  except  $500  in  money  given  to> 
eacb  of  two  grandchildren,  America  and  Martha  T.  McGoraas^ 

In  1867,  being  then  a  widower,  he  married  Melinda  McComas, 
with  whom  he  lived  until  his  death  in  1889.  March  4,  1889,  the- 
paper  dated  April  14,  1860,  was  by  order  of  the  county  court  ad- 
mitted to  record  as  his  last  will;  but  upon  appeal  by  Melinda. 
Biggerstafl,  widow,  and  America  McComas  and  Martha  Cloyd, 
formerly  Martha  McComas,  his  two  grandchildren,  judgment  of 
the  circuit  court  was  rendered,  reversing  that  order  and  directing 
the  county  court  to  reject  the  paper  as  a  will. 

However,  before  the  case  was  submitted  for  final  judgment  of 
the  circuit  court,  America  McComas  and  Martha  Clovd  caused) 
an  order  made  dismissing,  as  to  each  of  them,  the  appeal  from  the 
county  court  order,  thus  leaving  as  only  appellant  David  Mo- 
Comas,  administrator  of  Melinda  Biggerstan,  who  had  in  the> 
meantime  died. 

According  to  a  statutory  provision  the  marriage  of  Hiram  Big- 
gerstaff  in  1867  operated  as  a  revocation  of  his  will  made  in  1860;: 
and  America  McComas  and  Martha  Cloyd,  being  hisheirB  at  law. 
had  a  right  to  reversal  of  the  erroneous  order  of  the  county  court, 
admitting  the  paper  to  record  as  his  true  last  will;  but  if  Melinda 
Biggerstafl  had  no  interest  in  the  estate  of  her  deceased  husband, 
she  was  not  at  all  aflected   by  the  county  court  order,  nor  could 
she  while  living,  nor  her  administrator  after  her  death,  prosecute- 
an  appeal  therefrom;  and  such  being  the  case,  the  motion  to  dis- 
miss the  appeal,  made  after  America  McComas  and  Martha  Cloyd 
ceased  to  be  parties,  ought  to  have  been  sustained. 

Whether  she  acquired   or   had,    in   virtue   of  her  marriage   to 
Hiram   Biggerstafl,  any    interest   in  the   estate  at   his  death  de- 
pends  upon  proper  construction  and  meaning  of  the  following 
contract, which  appears  to  have  been  duly  executed  and  recorded; 
**  Whereas,  Hiram  Biggerstafl  and  Melinda  McComas  contemplate- 
entering  into  the  holy  bonds  of  matrimony,  and  for  the  purpose 
of  living  forever  in  harmony,  we  do  hereby  make  the  followinft 
marriage  contract,  to  wit:  It  is  expressly  understood  and  aKrreed 
that  each  party,  that  is  to  say,  Hiram  Bi^^gerstafl  is  to  hold  what, 
property  he  now  has  free  from  the  claims  of  his  contemplated 
wife,  now  Melinda  McComas,  and   the  said  Melinda  McComas  is. 
to  have  entire  and  complete  control  of  all  property  that  she  now 
holds  in   her  own  right   free  from  the  claims  of  said  Hiram,  and- 
is  allowed   the  privilege  of  using  her  separate  property  in  any 
way  she  may  see  fit  and  proper.     It  is  expressly  understood  tbatr 
each  party  to  this  contract  is  to  have,  enjoy  and  use  their  owcb 
property,  which  they  now  own,  free  fr(»m  rhe  interference  of  the 
other,  and  to  have  the  perfect  right  to  sell,  convey  or  otherwise- 
dispose  of  the  same  as  though  no  marriage  had  taken  place. 

'•HIRAM  BIGGERSTAFF, 
**MELINDA  McCOMAS. 

•'November  27,  1867." 

According  to  the  language  of  that  contract  it  is  plain  the  parties- 
intended  the  property  of  each  should  be  free  of  any  marital  right: 
or  claim  of  the  other  while  they  lived  together  as  husband  and 
wife;  and  also  that  neither  should,  at  death  of  the  other,  be  en- 
titled to  allotment  or  distribution  of  his  or  her  estate  as  either^ 
curtesy  or  dower,  for  exclusion  of  claim  or  right  on  account  of" 
the  marriage  is  nol,  in  terms  or  meaning  of  the  contract,  limitecl 
to  their  lives,  but  was  manifestly  intended  to  continue  and  apply 
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after  death.    Indeed  the  wife's  claim  to  her  husband's  property 
is  generally  contingent  upon  his  first  dying. 

Though  the  relative  value  of  their  property  at  time  of  the  mar- 
riage does  not  appear,  it  is  reasonable  to  assume,  in  absence  of 
evidence  to  contrary,  she  entered"  into  the  contract  freely  and 
intelligently,  and  that  complete  control  of  her  own  property,  free 
of  his  claims,  retained  by  her  under  the  contract  was  a  fair  con- 
sideration for  her  agreeing  he  should  hold  his  property  free  fron^ 
her  claims,  and  **as  though  no  marriage  had  taken  place.'' 

As  we  construe  the  contract,  Melinda  BiggerstafF  had  no  inter- 
est whatever  in  the  estate  of  her  deceased  husband,  and  it  was, 
consequently,  error  to  overrule  the  motion  to  dismiss  the  appeal 
from  the  county  court  order. 

Wherefore,  the  judgment  of  the  circuit  court  is  reversed  and 
cause  remanded,  with  directions  to  sustain  that  motion. 


VOLZ  V.  C.   &  Oi  RY.  CO. 

(Filed  December  9,  1893.) 

A  master  is  not  liable  to  a  servant  for  injuries  sustained  by  bim  through 
the  gross  neglect  of  a  fellow  serva'nt  where  both  servants  are  of  the  same 
rank  and  engaged  in  the  same  field  of  labor. 

L.  J.  Crawford  for  appellant. 

J.  C.  Wright  and  Geo.  Washington  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  was  a  member  of  a  crew  of  workmen  engaged  in 
driving  piles  on  the  road  of  the  appellee.  Through  the  gross  neg- 
ligence of  a   fellow    workman  his   arm    was   crushed  and  cut  off 

while  ''ringing"  a  split  pile  by    the    premature  fall  of  a  hammer 
under  tlie  control  of  the  fellow  workman. 

The  foreman  in  charge  of  the  crew  was  in  nowise  at  fault  or 
negligent  upon  the  occasion  of  the  accident. 

Upon  the  conclusion  of  the  testimony  offered  by  the  appellant^ 
showing  the  state  of  case  indicated,  the  court  peremtorily  instruct- 
ed the  jury  to  find  for  the  appellee,  and  the  question  involved  on 
this  appeal  is  the  correctness  of  that  ruling.  In  other  words, 
the  question  is  whether  the  employer  is  to  be  held  liable  to  his 
employe  for  an  injury  caused  by  the  gross  negligence  of  a  fellow 
workman  of  the  same  grade  or  rank  and  engaged  in  the  same, 
field  of  labor  with  the  injured  employe. 

The  appellant  cites  a  number  of  cases  of  this  and  the  Superior 
Court  in  support  of  his  contention,  and  while  we  think  the  rule 
is  clearly  settled  against  him,  we  will  review  some  of  the  authori- 
ties on  the  subject. 

In  all  cases  the  principle  upon  which  the  employer  is  held  lia- 
ble is  said  to  be  that  of  agency.  What  he  does  through  another  be 
does  himself.  As  to  strangers,  therefore,  railroad  companies  are 
held  liable  for  the  negligence  of  their  employes,  whatever  may 
be  the  grade  of  the  negligence.  When,  however,  a  workman  en- 
ters upon  this  admittedly  dangerous  service  he  must  be  held  to 
assume  the  ordinary  risk  incident  to  the  service.    This  Is  true  of 
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him  whether  he  be  pile  driver,  brakeman  or  conductor.  He  \g 
presumed  to  know  the  perils  of  the  service,  and  he  knows  that 
there  will  be  a  want  of  ordinary"  care  at  times,  by  reason  of  which 
he  may  be  injured.  In  other  words,  that  there  will  occur,  in  the 
nature  of  things,  ''common  blOnders  and  ordinary  negligence^'  on 
the  part  of  those  among  whom  he  is  associated.  These  contin- 
gencies he  risks.  But  recurring  directly  to  the  question  at  issue, 
what  risks  do  fellow  servants,  working  as  co-equals  in   the  same 

grade  of  service,  take  with  respect  to  their  negligent  acts  affect- 
ing each  othur? 

Amidst  all  the  confusion  and  diversity  of  opinion  prevailing 
in  the  different  courts  of  the  States  on  the  general  subject  of  fel- 
low servants,  we  believe  there  is  but  one  answer  given  to  tliis 
question.  The  differences  obtaining  are  with  respect  to  the  rules 
determining  who  are  ''fellow  servants. ''  On  all  hands  it  is  said 
that  such  servants,  when  of  the  same  grade  and  engaged  in  a 
common  field  of  labor,  are  not  the  agents  of  the  company  with 
respect  to  each  other. 

Beginning  with  the  first  Kentucky  case,  Louisville  &  Nashville 
B.  B.  Co.  V.  Collins,  2  Duvall,  114,  it  is  said:  "Among  common 
laborers,  constituting  a  distinct  class,  all  standing  on  the  same 
platform  of  equality  and  power,  and  engaged  in  a  merely  inci- 
dental but  indepencfent  service,  no  one  of  them,  as  between  them- 
selves and  bis  co-equals,  is  the  cocporation's  agent,  and,  there- 
fore, it  is  not,  on  the  principle  of  agency  or  otherwise,  responsible 
for  damage  to  one  of  them  resulting  from  the  act  or  omission  of 
another  of  them,  although  each  of  the  company's  employes  would 
be  its  agent  as  to  entire  t>trangers  to  it.'' 

That  case  seems  directly  in  point  and  apparently  precludes  the 
right  of  appellant  to  recover  in  this  case. 

In  the  case  of  the  Louisville  &  Nashville  B.  B  Co.  v.  Bohin- 
son,  4  Bush,  508,  and  which  is  relied  on  by  the  appellant,  the 
question  was  whether  the  company  was  liable  to  its  brakeman 
for  damages  resulting  to  him  by  reason  of  the  gross  negligence 
of  its  engineer,  and  it  was  held  that  although  the  engineer  and 
the  brakeman  were  in  the  same  line  of  service,  and  for  that  rea- 
son must  be  presumed  to  have  mutually  undertaken  to  risk  all 
the  contingencies  which  the  ordinary  skill  and  care  of  each  other 
in  his  line  of  service  could  not  avert,  yet  "this  implied  under 
standing  between  the  company  and  its  employes  in  the  same 
class  of  service  does  not,  as  adjudged  in  the  case  of  Collins  (2 
Duvall,  114),  exonerate  the  company  from  liability  for  damage 
resulting  to  one  of  such  co-agents  from  the  extraordinary  or  gross 
negligence  of  another  of  them." 

This  was  upon  the  principle  decided  in  the  Collins  case  that  it 
was  the  duty  of  the  corporation  to  provide,  among  other  things, 
a  competent  and  faithful  engineer,  and  those  who  weie  subordi- 
nate to  him  could  not  reasonably  be  presumed  to  expect  or  to 
hazard  his  gross  negligence. 

The  rule  in  nearly  all  the  States  for  determining  who  are  fellow 
servants  is  based  on  the  character  of  the  act  being  performed  by 
the  neglectful  employe,  and  is  not  determined  from  his  grade  or 
rank  or  that  of  the  injured  servant.  If  it  is  an  act  that  the  law 
implies  a  contract  duty  upon  the  part  of  the  employer  to  perform, 
then  the  offending  employe,  whatever  may  he  his  grade  or  rank, 
or  by  whatever  name  he  may  be  designated,  is  not  a  servant  but 
an  agent,  liutas  to  all  other  acts  they  are  fellow  servants.  These 
contract  duties  are  said  to  be  to  furnisli  such  machinery  and  ap- 
pliances and  keep  them  in  repair;  to  select  and  retain 'sufficient 
and  competent  servants,  and  to  establish  proper  rules  and  regu- 
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latioiiH  for  the  safety  of  employes,  such  as  keeping  its  roadbed 
olear  of  obstructions  as  far  as  practicable,  etc. 

This  rule  was  never  adopted  in  Kentucky,  or  rather  this  limi- 
tation on  the  responsibility  of  the  principal  was  never  admitted 
here,  but  from  the  start  was  extended  so  as  to  apply  the  rules  of 
law  applicable  to  principal  and  agent  to  a  system  based  on  the 
relation  of  the  offending  employe  to  the  injured  one— that  is,  his 

grade  of  ser^^ice  in  point  of  being  superior  in  power  or  authority 
to  the  other.  And,  still  further  extending  the  old  rule,  our  courts 
«aid  that  employes  working  in  a  distinct  and  independent  depart- 
ment, although  in  the  same  line  of  service  as  engineers  operating 
■different  trains,  were  co-agents  and  not  fellow  servants. 

So,  in  Louisville  &  Nashville  R.  R.  Co.  v.  Filburn's  Adra'r,  6 
Bush,  574,  a  case  relied  on  by  the  appellant,  the  employer  was 
held  liable  for  the  death  of  the  engineer,  caused  by  the  gross 
negligence  of  a  "section  boss,"  whose  duty  it  was  to  keep  the 
road  free  from  obstructions. 

While  this  case  was  put  within  the  ruleannouced  in  the  Collins 
oase  of  liability  for  the  gross  negligence  of  co-agents  in  a  distinct 
line  of  service,  it  may  be  ol)served  that  it  easily  falls  within 
«ven  the  conceded  rule  by  which  it  is  made  the  '^contract  duty'* 
•of  the  company  to  furnish  and  keep  its  appliances,  its  road  and 
bridges,  etc.,  in  repair,  and  enforce  such  regulations  as  willafiord 
reasonable  protection  to  its  employes. 

In  the  case  of  the  Louisville,  Cincinnati  &  Lexington  R.  R.  Co. 
T.  Caven's  Adm'r,  9  Bush,  559,  the  question  was  as  to  the  liability 
of  the  company  for  damages  resulting  in  the  death  of  an  engineer 
•on  one  of  its  trains  by  reason  of  the  gross  and  willful  neglect  of 
a  conductor  on  another  of  its  trains,  and  it  was  held  that  the 
company  was  liable,  even  upon  the  assumption,  though  such  an 
assumpion  was  not  held  tenable,  that  there  was  no  distinction 
between  the  offices  of  conductor  and  engineer,  and  that  they 
were  in  the  same  line  of  service.  They  were  working  in  distinct 
and  separate  departments  and  were  co-agents.  But  it  was  there 
said  that  •*  where  a  number  of  persons  contract  to  perform  service 
tor  another,  the  employes  not  being  superior  or  subordinate  the 
one  to  the  other  in  its  i)erformance,  and  one  receives  an  injury  by 
the  neglect  of  another  in  the  discharge  of  this  duty,  they  are 
regarded  as  substantially  the  agents  of  each  other,  and  no  recov- 
ery can  be  had  against  the  employer.  *  «  *  Public  policy  requires 
that  when  the  laborers  are  co-equals  and  engaged  in  laboring  in 
the  same  field,  or  on  the  same  railroad  train,  or  in  any  other  em- 
ployment, that  each  should  exercise  proper  care  in  the  conduct  of 
the  business  and  look  to  It  that  his  co-laborer  does  the  same  thing, 
and  when  he  is  told  that  this  care  and  prudence  is  his  only  rem- 
•edy  against  danger  from  the  negligence  of  those  employed  with 
him,  it  not  only  makes  him  the  more  careful,  but  stimulates  him 
to  see  that  others  exercise  the  same  caution." 

The  case  of  the  Louisville  &  Nashville  R.  R.  Co.  v.  Brooks' 
Adm'x,  88  Ky.,  129,  relied  on  by  the  appellant,  was  where  a  brake- 
man  lost  his  life  by  reason  of  the  gross  negligence  a  conductor 
on  the  same  train.  It  was  held  that  the  engineer  and  brake- 
man  were  not  co-equals,  and  the  employer  was  held  liable  on 
that  principle. 

In  the  case  of  the  same  con^.pany  against  Moore,  83  Ky.,  675,  the 
-question  was  as  to  the  liability  of  the  road  for  the  gross  negligence 
of  a  fireman,  acting  temporarily  as  an  engineer,  causing  the 
death  of  a  brakeman  on  the  same  train.  It  was  held  thai  the  rule 
of  principal  and  agent  applied  and  the  company  was  held  liable. 
In  the  course  of  the  argument  the  court  said:  '* Where  a  number 
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of  persons  enter  a  common   employment   for  another,  all   being- 
upon   a  common  footing,  and  none  superior  or  subordinate  to.  the 
other,  and  one   receives  an   injury  by   the  neglect  of  anotJier  in 
the  discharge  of  the  undertaken  duty,  they  are  regarded  as  agents- 
of  each  other,  and  no  recovery  can  be  had  against  the  employer.  *'' 

In  Casey's  Adm'r  v.  Louisville  A;  Nashville  R.  R.  Co.,  84  Ky,^ 
79,  the  injured  employe  was  a  common  laborer  as  well  as  the 
servant  injuring  him,  and  the  court  refused  to  apply  the  principle- 
of  agency,  saying  that  "the  risk  is  taken  by  these  parties  in  the 
same  field  of  labor  and  in  the  same  grade  of  employment  as  to  all 
injuries  that  may  happen  by  the  neglect  of  their  co-laborers.*' 

In  the  case  of  Fort  Hill  Stone  Co.  v.  Orm's  Adm'r,  86  Ky.,  183, 
the  deceased,  Orm,  and  the  person  or  persons  to  whom  his  deatb 
was  con tribu table  were  co-equals  and  engaged  in  a  common  em- 
ployment, it  was  held  that  they  must  **be  regarded  as  the  agenta 

of  each  other,  and  no  recovery  can  be  had  against  the  employer.** 
In  the  last  two  cases  cited  the  liability  of  the  companies  was 
sought  to  be  fixed  on  the  ground  of  the  gross  and  willful  negli- 
gence of  the  servants,  and  the  relief  was  denied  not  because  the 
acts  of  the  offending  servants  did  not  constitute  gross  and  willful 
negligence,  but  because,  as  co-equals  in  this  common  employ- 
ment, they  are  regarded  as  the  agents  of  each  other  and  not  of 
their  employers. 

The  abstracts  of  the  cases  of  Wagner  v.  Wetmore,  12  Ky.  Law 
Rep.,  688,  and  of  Greenwood  v.  McHenry  Coal  Co.,  14  Ky.  Law 
Rep.,  386,  decided  by  the  Superior  Court,  and  cited  with  confi- 
dence by  the  appellant,  seem  to  support  his  contention;  but 
without  the  opinions  before  us  we  can  not  undertake  to  review 
them,  and  it  is  more  than  probable  that  they  conform  to  the 
principles  of  the  numerous  case6  herein  cited. 
The  judgment  is  affirmed. 


McKEE,  &c.  V.  HILPP. 
(Filed  December  14,  1893— Not  to  be  reported.) 

Judicial  rales— Liens— Priorities— The  debtor's  property  was  sold  to  satisfy 
debts  due  P.  and  S. ,  P.  's  debt  haviDfi  priority  over  S.  's.  The  debtor  beoame 
the  purchaser  at  the  sale  and  executed  three  bonds  for  the  purchase  price, 
the  first  two  of  which  were  about  sufficient  to  satisfy  P. 's  debt.  After  the 
sale  B.,  hy  assiffnment,  became  the  owner  of  P.*s  clnlm.  Upon  some  as-^ 
sumption  that  B.  held  in  trunc  for  the  debtor,  the  chancellor,  in  dlsrefzard  of 
B.'s  rifrhts,  ordered  the  whole  property  sold  to  pay  the  last  of  the  three  bonda 
and  for  the  beneflt  of  S.  alone,  and  directed  that  a  deed  for  the  property  be 
made  to  the  purchaser  at  such  sale '*free  of  Hen."  Held— This  was  erro- 
neous as  to  B.,  who  had  not  of  record  relinquished  his  rights  under  the  first 
two  bonds.    The  property  should  have  buen  sold  to  satisfy  all  the  bonds. 

Stone  &  Sudduth  and  W.  H.  Holt  for  appellants. 

H.  S.  Barker  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  HazelriKR. 

During  the  course  of  the  litigation  to  sell  the  property  of  the 
appellant,  Samuel  McKee,  for   debts   owing  by   iiim    to   Stein's 
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guardian  ami  to  one  Parr,  J.  H.  Brainerd,  of  whose  estate  the 
appellant,  Gideon  B.  Brainerd,  is  the  administrator,  became  tba 
owner  of  the  Parr  debt  by  assignment  and  transfer  from  him. 
At  that  time  the  property  had  been  sold  under  a  decretal  sale  ta 
the  appellant,  McKee,  who  had  executed,  with  appellee  Kohn  aa 
his  surety,  three  purchase  money  bonds  in  payment  therefor, 
each  for  $1,910.16^.  Parr*s  debt  had  preference  over  that  of 
Stein,  and  the  first  two  bonds  would  about  satisfy  his  debt,  leav- 
ing the  last  bond  with  which  to  satisfv  the  Stein  debt. 

Brainerd  was  the  brother-in-law  of  McKee,  and  it  seems  ta 
have  been  assumed  that  he  simply  furnished  the  money  to  McKee. 
with  which  to  pay  off  the  first  bonds,  as  they  were  subsequently 
treated  as  paid  by  the  court,  and,  notwithstanding  the  fact  that; 
Brainerd's  ownership  of  the  Parr  debt  and  his  equity  in  the  pro-, 
ceeds  of  the  first  two  bonds  were  shown  by  the  record,  the  chan- 
cellor, in  disregard  of  his  rights  under  Parr,  in  whose  shoes  he. 
stood,  rendered  a  judgment  for  the  sale  of  the  whole  property  to. 
satisfy  only  the  last  bond,  and  that  for  the  benefit  alone  of  the. 
Stein  debt.  At  this  sale  Hilpp  became  the  purchaser  of  the  prop- 
erty, worth  from  $8,000  to  $10,000,  at  the  price  of  the  debt,  interest 
and  costs  coming  to  Stein,  to-wit,  $1,995,  and  the  purchase  was. 
thus  made,  it  is  claimed,  in  pursuance  of  an  arrangement  that 
the  purchaser  was  to  hold  in  trust  for  McKee.  The  circumstancea 
very  strons;ly  support  this  contention,  but  we  deem  it  unneces- 
sary to  determine  that  question  attempted  to  be  raised  by  the  ap^. 
pellant,  Samuel  McKee,  or  the  issues  sought  to  be  raised  by  hia. 
wife. 

In  a  contest  between  McKee  alone  and  Hilpp  this  sale  was  con- 
firmed, it  being  held  by  the  chancellor,  and  by  this  court  on  Mc- 
Kee^s  appeal  from  the  judgment  below  that  no  appraisement  ot 
the  property  was  required  to  be  made  prior  to  the  sale.  This  was^ 
the  principal,  if  not  the  only,  question  determined.  (McKee  v^ 
Stein's  Gdn,  <fco.,  91  Ky.,  240. 

It  is  not  shown  that  Brainerd,  in  any  of  these  proceedings,  did 
anything  to  preclude  the  assertion  of  his  rights.    He  stood  in  the 
record  as  one  entitled  tu  the  proceeds  of  the  first  two  sale  bonds, 
which   were  wholly  uncollected  and  which   were  valid  liens  oa 
the  property.    He  has  now  only  these  liens  to  look   to,  and   we 
think  the  judgment  of  the  chancellor  directing  the  commissioners 
of  his  court  to  convey  the  property  in  contest  to  Hilpp  "free  of 
lien"  is  erroneous  and  prejudicial   to   the  appellant,   Brainerd. 
Prior  to  such  a  conveyance,  the  chancellor  having  all  the  parties, 
before  him,  should  hoar  and  determine  the  equities  of  all,  and  not 
leave  them  to  the  institution  of  dependent  suits.     (Stemmons  v. 
Duncan,  9  B.  M.,  <S61. 

Hilpp,  as  well  as  all  the  parties  to  the  action,  had  notice  of 
Brainerd's  equities,  and  it  was  the  duty  of  the  chancellor  to  have 
sold  the  property  to  pay  not  the  last  bond  alone,  but  all  of  them. 
Upon  tho  face  of  the  record  Hilpp  could  acquire  only  a  lion  on 
the  property  for  the  money  he  paid— he  must  be  made  whole,  but; 
Brainerd's  equities  must  also  be  prott^cted. 

Judgment  revorsed,  with  directions  to  let  the  petition,  etc.,  of 
Brainerd  be  filed,  to  the  end  that  the  equities  of  the  parties  may- 
be determined. 
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McCLURE,  Ac.   v.   ALEXANDER. 
(Filed  January  4,  1694— Not  to  be  reported.) 

Right  of  action  for  death  resulting  from  careless  use  of  fire  arms— Gonsti- 
tutlonal  law— Section  6  of  chapter  1  of  the  General  Statnies,  giving;  a  right 
of  action  to  the  widow  or  minor  child  of  a  person  killed  hy  the  carelesF. 
wanton  or  malicious  use  of  fire-arms.  etc..  was  not  repealed  by  section  841 
of  the  Constitution,  which  provides  In  Mibstance  that  whenever  the  death  of 
a  person  shall  result  from  an  injury  inflicted  by  negligence  or  wrongful  act 
of  another,  then  damages  maybe  recovered,  until  otherwise  provided  by  law. 
by  an  action  prosecuted  by  i.he  personal  representative.  This  section  241 
was  intended  to  harmonize  the  statute  concerning  the  right  of  action  for 
death  from  neffligenoe,  and  the  words  "wrongful  act"  therein  used  denote 
-ticts  from  which  negligence  arises. 

8.  T).  Rouse,  J.   O'Hara,   J.  W.  Bryan  and  H.  C.  White  for  ap- 
))ellants. 

W.  W.  Dickerson  and  James  T.  Willis  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee,  James  B.  Alexander,  in  December,  1891,  shot  and 
killed  W.  H.  McClure. 

.  The  deceased  left  surviving  him  a  widow  and  an  infant  daugh- 
ter, and  the  two  instituted  the  present  action  against  Alexander 
to  recover  damages  for  the  wanton  and  malicious  taking  of  the  life 
of  the  husband  and  father. 

The  action  is  based  on  the  provisions  of  section  6  of  chapter  1  of 
the  General  Statutes,  as  follows:  *'The  widow  and  minor  child 
or  children  (or  either  or  any  of  them)  of  a  person  killed  by  the 
careless,  wanton  or  malicious  use  of  firearms,  or  by  any  weapon, 
etc.,  not  in  self-defense,  may  have  an  action  against  the  person 
or  persons  who  committed  the  killing  and  all  others  aiding  or 
promoting  the  killing,''  etc. 

On  the  trial  the  action  was  dismissed  on   the   ground  that  the 

cause  of  action  was   alone  in   the  personal  representative  of  the 

decedent  by  reason  of  section  241  of  the  State  Constitution.     That 

section  provides:  ** Whenever  the  death  of  a  person  shall  result 
from  an  injury  inflicted  by  negligence  or  wrongful  act,  then,  in 
every  such  case,  damages  may  be  recovered  for  such  death  from 
the  corporations  and  persons  so  causing  the  same.  lentil  other- 
wise provided  by  the  law,  the  action  to  recover  such  damages 
shall  in  all  cases  be  presented  by  the  personal  representative  of 
the  deceased  person.  The  general  assembly  may  provide  by  law 
how  the  recovery  shall  go,  and  to  whom  belong,  and  until  such 
provision  is  madn  shall  form  part  of  the  personal  estate  of  the 
deceased.'' 

It  is  contended  by  counsel  for  the  appellants  (the  widow  and 
children)  that  this  provision  of  the  Constitution  does  not  refer  to 
or  attect  section  6  of  chapter  1  of  the  General  Statutes,  but  was 
intended  to  appl.v  only  to  sections  1  and  3  of  chapter  57.  Section 
1  of  that  chapter  authorizes  an  action  to  be  brought  by  the  per- 
sonal representative  for  the  loss  of  life  of  one  not  in  the  employ 
of  a  railroad  company,  caused  by  the  negligence  of  its  einployes,J 
etc.,  and  the  third  section  authorizes  an  action  by  the  widow; 
heir  or  personal  representative  where  the  life  of  one  was  lost  by 
the  willful  neglect  of  any  person  or  corporation 
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It  is  manifest  the  framers  of  this  section  of  the  Constitutionv 
when  adopting  It,  were  considering  alone  the  right  of  recovery 
where  death  was  the  result  uf  negligence,  and  to  harmonize  the 
statute  on  this  subject,  as  well  as  to  change  the  construction  thia 
court  had  placed  upon  the  sections  in  chapter  57  relating  to  neg-* 
ligenoe,  section  241  was  inserted. 

The  difficulty  in  construing  this  section  of  the  Constitution  and 

in  ascertaining  the  meaning  of  its  framers  arises  from  the  use  of 

the  words  wrongful  act.     Whenever  death  results  from  an  injury 
** inflicted   by  negligence  or   wrongful   act"    a   recovery   mny    ba 
had.     It  is  argued  that  the   intentional   killing  by   shooting  one 
with  a  pistol  is  a  wrongful  act  and,  therefore,  by  this  constitu^ 
tional  provision   the  personal  representative   can  alone  recover, , 
and  it  must  be  conceded,  if  such  is  the   meaning  the  framers  of' 
the  Constitution  attached   to  those  words,  the  widow  and  child 
had  no  cause  of  action,  the  killing  occurring  after  the  adoption 
of  the  Constitution    and    before   any  subsequent  legislation  was. 
had  by  which  the  right  of  the  widow  and  child  to  sue  had  been 
restored. 

There  is  no  special  reference  to  this  enactment  or  to  any  other 
in  this  section  of  the  Constitution,  but  when  considering  the  ob- 
ject the  convention  had  in  view,  as  already  suggested,  viz.,  to 
simplify  the  statute  on  the  subject  of  negligence  and  to  harmon- 
ize the  decisions  under  it,  we  have  but  little  difficulty  in  arriv- 
ing at  the  conclusion  that  the  framers  of  that  section  never  con- 
templated the  repeal  of  section  6  of  chapter  1,  by  which  tha 
widow  and  infant  might  sue  where  death  resulted  from  the  mali- 
cious or  careless  use  of  deadly  weapons.  The  words  wrongful  act 
were  intended  to  denote  any  and  all  kinds  of  acts  from  which 
negligence  could  arise,  and,  while  the  word  negligence  would 
embrace  all  degrees  of  neglect,  the  framers  of  the  Constitution 
could  have  had  no  such  object  in  view  as  the  repeal  of  the  act 
being  considered. 

This  construction  of  the  section  is  also  sustained  by  subsequent 
legislation  on  the  same  subject  in  a  legislature  composed  of 
many  members,  who  were  also  members  of  the  convention  that 
framed  the  Constitution. 

The  personal  representative  could  not  have  maintained  the  ac-^ 
tion  because  the  statute  gave  to  the  widow  and  infant  children 
the  right  to  reparation  for  the  injury  committed  where  death  was 
the  result  of  the  use  of  deadly  weapons,  and  in  no  other  instance 
could  she  maintain  an  action,  except  for  death  caused  by  willful 
neglect,  and  in  this  latter  class  of  cases  the  right  to  bring  the 
action  was  taken  from  her  by  section  241  of  the  Constitution. 

The  action  now,  by  legislation  subsequent  to  the  adoption  of 
the  Constitution^  can  be  maintained  by  the  personal  representa- 
tive, where  the  death  is  the  result  of  an  injury  inflicted  by  negli-. 
gence  or  wrongful  act;  and  where  the  act  is  willful  or  the  negli- 
gence is  gross,  punitive  damages  may  be  awarded,  the  amount  of 
recovery  to  pass  to  the  parents  and  children  in  the  manner  pro- 
vided by  the  act.  The  exact  langua&:e  of  the  Constitution  is  used 
in  this  legislature,  by  which  it  is  provided  the  action  shall  be 
prosecuted  by  the  personal  representative.  This  legislation  is 
found  in  chapter  252,  section  H  of  the  laws  enacted  in  the  vear 
1891. 

In  section  4  of  the  same  chapter  the  provision  of  the  General 
Statutes  authorizing  the  widow  and  infant  to  sue  where  the  intes- 
tate loses  his  life  by  the  malicious  or  careless  use  of  a  deadly 
weapon  is  inserted,  showing  clearly  that  the  words  wrongful  act 
were  not  intended  to  give  the  right  of  action  to  the  personal  rep- 
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tesentative  for  pucb  a  wrong  as  mentioned  in  section   6  of   chap- 
ter 1,  General  Statutes. 

It  may  be  argued  that  this  subsequent  legislation,  although 
"giving  to  the  widow  and  child  the  right  to  sue  as  formerly, 
where  life  has  been  taken  in  a  particular  mode,  indicates  that  the 
legislature,  in  construing  this  provision  of  the  Constitution,  re- 
garded the  right  of  action  in  the  wife  or  widow  as  gone,  and, 
therefore,    re-enacted   it.     We   can  not  so  adjudge,  because   the 

legislature,  in  the  section  of  the  aot  authorising  the  personal 
representative  alone  to  sue,  uses  the  exact  language  of  the  Con- 
stitution, and  in  the  same  chapter  gives  to  the  widow  the  right 
x)f  action  as  found  in  the  General  Statutes.  They  intended,  no 
.tloubt,  to  embrace  the  entire  law  in  reference  to  such  subjects 
In  the  one  chapter,  and,  therefore,  re-enacted  the  act  as  found 
in  section  6  of  chapter  1.  If  not,  you  have  the  legislature  at- 
taching to  the  same  language  one  meaning  when  used  in  the  Con- 
stitution, and  another  and  ditTerent  meaning  when  used  in  the 
statute.  It  may  be  said  that,  under  this  construction,  if  one  is 
killed  by  the  wrongful  use  of  a  deadly  weapon,  the  party  inflict- 
ing the  injury  is  not  liable  t  j  a  civil  action  by  the  administrator, 
and  this  necessarily  follows,  for,  if  the  language  of  the  section 
in  the  Constitution  and  in  the  statute  authorizes  the  administrator 
t)r  personal  representative  to  sue,  then  you  produce  the  same  con- 
fusion that  existed  prior  to  the  adoption  of  the  Constitution  as 
to  whom  the  right  of  action  belonged  and  the  mode  of  distribut- 
ing the  recovery.  If  the  personal  representative  can  sue  for  the 
tieath  caused  by  a  pistol  or  slung-shot,  or  where  the  intestate  is 
killed  in  a  duel,  why  single  out  these  particular  wrongs  and  give 
to  the  widow  and  children  the  right  to  bring  the  action?  Such 
legislation  excludes  the  personal  representative  from  bringing 
-either  action,  as  there  is  no  provision  authorizing  him  to  sue  if 
there  is  no  widow  or  children,  and  to  say  that  either  can  sue 
for  this  particular  wrong,  because  of  the  words  **or  wrongful  act*' 
used  in  the  Constitution  and  statute,  is  but  a  re-enactment  of 
that  which  produced  the  meaning  theframeisof  the  Constitution 
attempted  to  remedy.  The  court  below  erred  in  dismissing  the 
action. 

The  judgment  is,  therefore,  reversed  and  remanded  for  proceed- 
ings consistent  with  this  opinion. 
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(Filed  January  4,  1894.  i 

1.  A  oounty  may  maintain  an  aotlon  to  recover  damages  for  the  in  jury  or 
tlestruction  of  one  of  its  bighways. 

2  Same— Verdict  not  exoessive— Where  a  railroad  is  so  ooDstructed  as  to 
Injure  and  destroy  a  part  of  a  county  road,  and  to  cut  off  a  larpre  seotion  of 
the  county  from  traveling  over  it  to  the  county  seat,  and  It  would  oost  tbt- 
x)ounty  more  than  110,000  to  repair  the  damage  and  restore  the  road,  u 
Verdict  for  tlO,OUO  damages  is  not  excessive. 

8.  Railroads— Eminent  domain— Highways— An  Intent  on  the  part  of  tb<' 
legislature  to  authorize  a  railroad  to  take  land  for  Its  risht  of  way  wbioJi 
has  already  been  dedicated  to  public  use  as  a  highway  will  not  be  presumed 
unless  there  Is  a  clear  expression  of  such  intenv. 

Authority  to  construct  a  railroad  between  certain  termini  and  to  build 
branch  roads  does  not  authorize  the  railroad  to  use  or  destroy,  in  oonstruct- 
Ing  its  road,  an  existing  oounty  bisrhway;  and  the  railroad  is  liable  in  dam- 
ages for  an  Injury  done  such  highway. 
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Hill  &  Denbam,  J.  W.  Aloorn   and  Wm.  Lindsay  for  appellant. 
J.  H.  Tlnsley  and  K.  D.  Perkins  for  appellee. 
Appeal  from  Whitley  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

In  building  its  road  through  Whitley  countj*  the  appellant  cut 
through  the  outer  base  of  a  rnountuin,  and  thus  destroyed  the 
county  road  running  along  the  mountain  side,  above  and  paral- 
lel to  the  railroad.  The  support  below  the  county  road  being  thus 
removed,  landslides  occurred,  and  the  road  was  rendered  im- 
passable and  useless. 

The   county  recovered  damages    to    the    extent  of   $10,000,  and 

from  that   judgment  this   appeal  is   prosecuted.     It  is  contended 

by  the  appellant  that  by  virtue  of  its  charter  it  was  authorized 
to  construct  a  branch  of  its  road  to  the  Mississippi  river,  or  any 
other  branch  it  might  desire,  and  having  so  acquired  this  right 
of  eminent  domain,  it  did  not  "devolve  upon  the  company  to 
•construct  a  wall  or  erect  any  defense  for  the  protection  of  the 
adjoining  property  from  the  consequences  resulting  from  a  proper 
and  reasonable  use  of  the  way  for  the  railroad,  although  such 
consequences  would  be  injurious,  and  inevitably  so  to  tho 
grantor;''  that  the  county  court  is  but  the  Commonwealth,  and 
by  reason  of  the  grant  to  const! uot  the  road  they  (the  county 
aiid  the  Commonwealth)  must  be  held  to  have  consented  to  the 
consequences  resulting  from  the  proper  use  of  the  right  of  way; 
and  further,  that  the  authority  to  seize  and  occupy  the  county 
road  longitudinally  was  intended  to  be  given  by  the  charter  pro- 
viding that  other  branches  might  be  built,  and,  therefore,  as  the 
right  to  do  this  embraces  the  right  to  destroy,  no  damages  are 
•recoverable  for  such  destruction. 

We  can  not  concur  in  these  views.  Upon  the  maxim  invoked 
by  th»  appellant  (sains  reipublicfe  lex  suprema  est)  we  might 
obncede  the  power  of  the  legislature  to  have  granted  to  the  ap- 
pellant right  to  take  land  already  appropriated  to  another  public 
use,  and  say,  as  contended,  that  **the  grant  of  land  for  one  pub- 
lic use  must  yield  to  that  of  another  more  urgent;*'  but,  as  said 
in  the  case  relied  on  by  appellants.  Inhabitants  of  Springfield  v. 
Connecticut  Kiver  Railroad  Co.,  4  Cushing,  72,  *'when  it  is  the 
intention  of  the  legislature  to  grant  a  power  to  take  land  already 
appropriated  to  another  public  use,  such  intention  must  be  shown 
toy  express  words  or  by  necessary  implication,"  and  the  court  fur- 
ther said:  "As  no  company  or  persons  have  authority  to  lay 
out  a  railroad,  except  so  far  as  such  power  is  conferred  by  the 
legislature,  the  court  are  of  opinion  that  by  a  grant  of  power  by 
•a  legislative  act  to  lay  out  a  railroad  between  certain  termini, 
where  the  precise  course  and  direction  are  not  prescribed,  but 
are  left  to  the  corporation  to  be  located  between  the  termini,  no 
authority  is  given  prima  facie  to  lay  such  railroad  on  and  long 
an  existing  public  highway  longitudinally,  or,  in  other  words,  to 
take  the  roadbed  of  such  highways  the  track  of  their  railroad." 

The  broad  terms  of  the  appellant's  charter  in  authorizing  the 
construction  of  •* other  branch  roads,"  instead  of  enlarging  the 
power  to  appropriate  public  lands  or  easements,  as  contended  by 
counsel,  are  restrictions  on  the  power  of  the  company,  or  at  least 
are  so  general  as  not  to  indicate  the  right  of  such  special  appro- 
priation. 

The  damages  complained  of  are  such  as  could  have  been  pro- 
vided against  by  the  erection  of   stay  walls  on   the  right  of  way 
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of  the  appellant  at  the  beginning  of   the  work,  the  cost  of  which 
would  then  have  been  inconsiderable. 

The  proof  shows  that  a  larp;e  section  of  the  county  is  out  off 
from  the  county  seat  by  reason  of  the  destruction  of  this  road, 
and  that  whatever  remedy  may  be  found  with  which  to  relieve 
the  people  of  that  section,  the  cost  will  be  largrely  more  than  the 
amount  of  the  verdict.  It  is  not,  therefore,  excessive  when  con- 
sidered as  the  total  damages  recoverable  for  the  construction 
complained  of. 

The  county  could  have  done  nothing  to  prevent  the  injury,  and 
its  right  is  undoubted  to  maintain  an  action  for  injury  to  its 
public  roads.  (Lawrence  County  v.  Chattaroi  R.  R.  Co.,  81  Kv.,. 
225. ) 

Judgment  affirmed. 


HANDLY  V.  COMMONWEALTH. 
(Filed  January  18,  1894— Not  to  be  reported.) 

1.  Horn io ide— lustra cti on  as  to  involuDtary  nianslaiif^bter— The  instm- 
ment  that  appellant  used  to  oommit  the  hotuiolde.  for  wblob  be  was  in- 
dicted, was  a  deadly  weapon,  ard  Its  use  indicated  a  purpose  on  bis  part  to 
kill;  and  tbe  instruction  ooDoeiDiDK  involuntary  nianslauffbter  was  luore 
favorable  than  be  was  entitled  to. 

2.  Sanie^Tbe  fact  that  appellant  seized  suob  weapon  in  a  transport  of  pas- 
sion does  not  excuse  tbe  homicide,  altbouKb  it  may  reduce  tbe  offense  from 
murder  to  manslauffbter. 

8.  Improper  argument  by  Commonwealth's  attorney— Prejudicial  error- 
While  certain  statements  made  by  tbe  attorney  for  the  Commonwealth.  In 
bis  argument  to  tbe  Jury,  were  improper  because  not  warranted  by  tbe  evi- 
dence, the  appellant  was  not  prejudiced  thereby,  tbe  court  having  admon- 
ished tbe  jury  that  such  statements  could  not  be  considered  as  evidence  la 
tbe  case. 

Gore  A  Friend  and  I.  W.  Twyman  for  appellant. 

W.    J.  Hendrick  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  convicted  of  manslaughter  under  an  indict-- 
ment  charj^ing  him  with  the  murder  of  Thomas  Patton.  There 
is  iMUch  testimony  in  the  case  sustaining  his  plea  of  self-defense, 
and  at  the  same  time  testimony  for  the  State  the  jury  seemed  to 
iiave  adopted  as  the  correct  reason  of  the  altercation  between  the 
parties,  making  a  clear  case  of  manslaughter. 

There  is  a  question  raised  in  regard  to  the  manner  of  selecting 
the  jury  that  if  available  here  was  not  made  one  of  the  grounds 
for  a  new  trial  in  the  court  below.  The  instruction  in  regard  to 
involuntary  manslaughter  was  as  favorable  for  the  defense  as  he 
was  entitled,  and  in  fact  if  it  had  been  refused  this  court  would 
not  have  reversed  on  that  ground,  as  the  weapon  used  indicated 
a  purpose  to  kill,  and  was  as  deadly  as  a  ball  fired  from  a  gun  or 
pistol. 

Any  reasonable  man  should  have  known  that  a  blow  on  the 
head  with  this  heavy  piece  of  iron  would  fracture  the  skull  and 
produce  death,  and  the  fact  that  lie  seized  the  weapon  in  the  trans- 
port of  passion  is  no  excuse  except  to  reduce  the  offense  from 
murder  to  manslaughter. 

While  the  attorney  for  the  State  in  the  course  of  his  argument 
made  statements  not  warranted  by  the   testimony,  the  jury  was 
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told  that  such  statements  should  not  be  reg^arded  by  them  when 
oonsideriDg  the  case,  and  we  are  satisfied  the  Jury  trying  this 
man  had  too  much  intelligence  to  base  a  conviction  upon  state- 
ments made  by  the  attorney  and  not  supported  by  the  evidence, 
and  particularly  when  the  court  had  said  to  them  that  thesa 
statements  were  not  evidence. 
Judgment  affirmed. 


HOPPER  V.  HARROD. 
(Filed  January  20,  1894— Not  to  be  reported.) 

1.  ConstraotioD  of  will— Life  estate— Right  of  posseBsion— A  testator  de^ 
vised  100  acres  of  land  to  his  widow  for  life  and  directed  iiis  sod  B.  to  take 
possession  of  such  land  and  take  care  of  hia  mother  or  cause  it  to  be  done, 
and  at  her  death  the  land  to  be  his.  Held— The  son,  B.,  had  no  interest  in 
the  land  durin«  the  life  of  the  widow,  and  even  if  he  had  a  right  of  posses- 
sion as  trustee  for  the  .widow  the  right  was  terminated  by  his  death  and  did 
not  continue  in  his  widow  or  child. 

9.  Same— After  the  death  of  the  son,  B.,  a  parol  gift  or  division  of  the 
land  between  testator's  widow  and  the  widow  of  B.  was  void  and  not  blnd-> 
ing  on  the  parties. 

Geo.  C.  Drane  for  appellant. 

Ira  Julian  for  appellee. 

Appeal  from  Franklin  Couit  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

John  H.  Harrod,  of  Franklin  county,  died,  leaving  the  follow- 
ing devise  relating  to  his  realty: 

'*It  is  my  will  at  my  death  for  Enoch,  my  son,  to  have  fifty 
acres  of  land,  where  he  now  lives  on,  run  to  the  best  advantage, 
if  not  run  off  before;  and  William,  my  son,  to  have  fifty  acres  on 
the  other  side,  run  to  the  best  advantage,  if  not  run  off  before 
my  death;  and  Sarah,  my  wife,  to  have  the  other  100  acres,  in- 
cluding the  horses,  stables,  homestead,  etc.,  so  long  as  she  re- 
mains my  widow;  Barnet,  my  son,  to  take  possession  of  the  100> 
acres  of  land,  and  to  take  care  of  his  mother,  or  cause  it  to  be 
done,  and  at  her  death  the  100  acres  to  be  his.^^ 

He  also  directs  a  sale  of  forty  acres  of  other  lands  by  his  son 
Barnet  and  his  mother  for  the  needs  of  his  wife,  with  the  right 
to  use  the  principal  or  interest  for  that  purpose. 

The  testator  had  three  Eons,  Enoch,  William  and  Barnet.  By 
the  will  Enoch  and  William  got  fifty  acres  of  land  each,  and 
Barnet  the  100  acres  after  the  death  of  his  mother.  , These  sons 
were  all  grown  and  with  families,  and  the  devise  to  Barnet  of 
the  remainder  interest  (his  mother  being  advanced  in  years)  was. 
equivalent  to  the  devise  made  to  the  other  sons. 

Barnet  continued  to  live  with  his  mother  after  his  father's; 
death  with  his  wife  and  one  son  until  his  (Barnets')  death,  that 
took  place  some  time  prior  to  this  litigation. 

When  Barnet  died  his  widow  left  the  home  and  went  to  live 
with  her  own  relations.  After  living  with  them  a  year  or  two 
she  returned  to  the  home  of  Mrs.  Harrod,  her  husband's  mother, 
but  again  left,  and  after  this  manner:  She  left  because  she  said 
she  had  received  a   kuklux  notice    to  leave.     It  is  not  pretended 

vol.  15  -47 
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the  old  lady,  her   motker-in-law,  caused  this   notice  to  be  giveiu 

but,  on  the  contrary,  she  seems  to  have   been  desirous  of  having 

her  son^B  widow  remain  with  her. 

It  seems  that  while   the  sou's  widow  and    her   son  were   living 

with  the  aged  widow  of  the  testator  there  was  a  survey  being 
made  to  establish  certain  boundary  lines  between  lands  other 
than  the  land  devised,  and  while  the  surveyor  was  present  he 
was  directed  to  divide  the  100  acres  devised  to  the  widow  so  as 
to  leave  fifty  acres  to  the  widow  of  the  testator  and  fifty  acres  to 
the  widow  and  son  of  Barnet.  Wtio  directed  this  to  be  done  does 
not  distinctly  appear,  but  that  it  was  done,  and  that  the  widow 
of  Barnet  and  her  son  took  possession  of  their  fifty  acres  is  evi- 
dent, and  we  are  inclined  to  think  it  was  by  the  appellee^s  con- 
sent, although  the  testimony  conflicts  on  the  subject.  The 
widow  of  the  testator  brought  this  action  to  recover  the  fifty 
acres,  and  the  chancellor  below  gave  it  to  her. 

There  was  no  writing  between  the  parties,  if  the  appellee  even 
consented  to  the  division,  and  the  parol  gift  was  void  unless  the 
will  of  the  testator  gave  to  Barnet  and  his  children  some  other 
than  a  remainder  interest.  By  the  will  Barne't  was  to  take  pos- 
session and  have  the  old  lady  cared  for,  and  while  he  assumed 
this  trust  we  concur  with  the  court  below  that  he  obtained  no 
interest  in  the  land  during  the  life  of  his  mother;  but  if  he  is  to 
be  regarded  as  a  trustee  to  hold  for  his  mother,  when  he  died  the 
trust  terminated  in  so  far  as  he  was  concerned,  and  his  widow 
and  her  son,  or  her  second  husband,  had  no  right  to  the  posses- 
sion, use  or  profits  of  any  part  of  this  land  until  the  death  of  the 
testator's  widow. 

It  is  plain,  we  think,  the  chancellor  decided  properly  when 
giving  to  the  widow  the  possession  of  the  entire  aevise  made  to 
her  by  the  will  of  her   husband. 

Judgment  affirmed. 


BUCHANNON,  Ac.  v.  COMMONWEALTH. 
(Filed  February  24,  1894.) 

1.  Criminal  law— Statutes— The  act  of  April  10,  1808,  entitled  "An  aot  re- 
lating to  Crimea  and  puuisbments, "  was  intended  to  be  a  complete  system 
of  statutory  law  relating  to  crimes  and  punishments  and  to  supersede  or  re- 
peal all  statutes  then  ezistinft  on  that  subject. 

2.  Same— If  two  or  more  persons  unlawfully  oonfedprate  or  band  themselves 
together  and  ko  forth  armed  or  disguised  for  the  pnrpose  of  InrlmidaMng  or 
alarming  any  persons,  or  to  do  any  felonious  act,  the  only  penalty  that  can 
be  inflicted  is  Imprisonment  for  not  less  than  six  nor  more  than  twelve 
months,  even  though  pursuant  to  such  conspiracy  they  actually  do  alarm, 
assault  and  heat  a  citizen  and  injure  his  property.  Subsection  IS  of  sec  ion 
6,  chapter  182  of  the  statutes,  approved  April  10,  1898.  applies  to  the  offense. 

Hurst  &  Byrd  for  appellants. 

W.  J.  Hendiick  for  appellee. 

Appeal  fiom  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  indictment  in  this  case  charged  appellants  with  the  offense 
denounced  in  section  96,  subdivision  12,  chapt*»r  182,  entitled  *•  An 
act  relating  to  crimes  and  punishments,"  approved  April  10, 
1898,  as  follows:  ''If   two  or  more  persons  Bhall   unlawfully  con- 
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federate  or  band  themselves  together  and  ^o  forth  armed  or  dis- 
guised for  the  purpose  of  intimidating  or  alarming  any  person, 
or  to  do  any  felonious  aot,  they  shall  eaoh,  on  oonviotion,  be  im- 
prisoned in  the  penitentiary  not  less  than  six  nor  more  than 
twelve  months/* 

But  it  is  stated  in  the  indictment  not  only  they  were  guilty 
of  the  particular  offense  described  in  that  section,  but  that  in 
pursuance  of   the  confederatintc   and  banding   together   they  did 

■alarm,  disturb  and  beat  one  Stephen  Combs  and  in]ure«his  prop- 
<erty,  and  the  lower  court  instructed  the  Jury  they  mi^rht,  upon 
the  latter  hypothesis,  fix  the  punishment  at  confinement  in  the 
penitentiary  not  less  than  twelve  nor  more  than  eighteen 
months.  ' 

The  indictment  set^ms  to  have  been  drawn  and  the  Jury  in- 
structed upon  the  theory  that  the  section  quoted  was  intend«)d 
to  be  simply  an  amendment  to,  and  not  a  substitute  for,  tire  entire 
Bct,  approved  April  11,  1873,  known  us  the  ^'kuiilux  law.'*  Sec- 
tion 2  of  that  act  makes  it  a  distinct  offense  for  two  or  more  per- 
sons to  confederate  or  band  thempelves  together  for  the  purpose 
of  intimidating,  alarming  or  disturbing  any  person  or  persons, 
-or  to  do  any  felonious  act,  and  fixes  the  punishment  at  confine- 
ment in  the  penitentiary  not  less  than  six  nor  more  than  twelve 
months,  or.  in  discretion  of  the  Jury,  a  fine  of  not  less  than  $100 
nor  more  than  $500  and  imprisonment  in  the  county  Jail  not  less 
than  three  nor  mure  than  six  months,  while  section  H  makes  it  an 
-offense  for  two  or  more  persons  to  unlawfully  confederate  or  band 
together  and  go  forth  armed  or  disguised,  though  punishment  is 
the  same  as  prescribed  in  section  2.  But  section  4  provides  that 
if  any  Injury  results  to  any  person  or  property  by  reason  of  the 
iinlawf  ul  acts  denounced  in  the  preceding  sections,  those  engaged 
shall,  on  conviction,  be  confined  in  the  penitentiary  not  less  than 
twelve  nor  more  than  eighteen  months. 

As  will  be  observed,  in  order  to  make  a  complete  offense  un- 
^er  section  96  of  the  act  of  April  10,  1898,  it  is  essential  not  only 
that  two  or  more  persons  unlawfully  confederate  or  band  them*- 
selves  together,  as  provided  in  section  2  of  the  act  of  April  11, 
1878,  but  that  they  go  forth  armed  or  disguised  for  the  purpose 
of  intimidating  or  alarming  persons,  or  to  do  a  felonious  act,,  as 
denounced  b3'  section  8  of  that  act.  But  it  is  manifest  both  sec- 
tions were  intended  to  be  superseded  or  repealed  by  section  96  of 
the  act  of  1893.  The  main  question,  however,  is  whether  that 
section  has  operated  or  was  intended  to  repeal  section  4  of  the 
aot  of  1878.  For,  if  so,  then  it  was  an  error  of  court  affecting 
substantial  rights  of  appellants  to  instruct  the  Jury  that  twelve 
months  was  the  minimum  and  eighteen  as  maximum  punishment 
In  oase  injury  had  resulted  to  the  person  and  property  of  Combs. 

The  act  of  April  10,  1893,  was,  it  seems  to  us,  intended  to  be  a 
complete  sytem  of  statutory  law  relating  to  crimes  and  punish- 
ments, and,  as  a  consequence,  to  supersede  or  repeal  all  existing 
statutes  on  that  subject;  for  under  the  comprehensive  title  of 
crimes  and  punishments  every  offense  mentioned  in  chapter  29, 
General   Statutes,  having  the   same   title,  as  well   as  all  others 

f provided  against   by  special  acts,  are   considered  and    treated  of 
n  that  act,  which  is  formally  divided   into   articles   relating  to 
different  classes  of  crimes  and  Eubdivisions  of  each  class. 

And  as  section  96,  embracing  only  provisions  of  sections  2  and 
8  of  the  act  of  1878,  is  all  on  the  subject  the  legislature  deemed 
necessary  to  engraft  in  the  aot  of  1898,  the  conclusion  is  entirely 
reasonable  that  it  was  not  Intended  that  section  4,  or  any  other 
part  of  the  act  of  1873,  should  be  longer  In  force.    This  interpreta- 
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tion  does  not  at  all  leave  a  person  injured  by  reason  of  snefa  qb*- 
lawful  acts  without  redress,  or  the  person  or  persons  who  do  tb» 
injury  from  punishment. 

As,  therefore,  section  4  of  the  act  of  1878  was  not  in  force 
when  the  alleged  offense  was  committed,  it  was  error  to  instruct 
the  jurv  to  fix  any  other  icind  or  degree  of  punishment  than  that 

f prescribed  in  section  98,  act  of  April  10,  1898,  and   the  Judgnent^ 
B  reversed  for  a  new  trial  consistent  with  this  opinion. 


NORTHUP,  Ac.  V.  STANDIFER. 
(Filed  September  26,  1893— Not  to  be  reported.) 
Wallace  &  Lackey  for  appellants, 
^ewart  &  Stewart  for  appellee. 
'Appeal  from  Johnson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  contract  sued  on  in  this  case  is  a  fac  simile  with  that  re- 
ported in  North  up  v.  Ward,  12  Ky.  Law  Rep.,  785.  It  was  de- 
cided in  that  case  that  there  was  no  consideration  for  the  ap- 
pellee's promise  to  convey  one-half  interest  in  his  mineral  lands. 
The  fact  that  the  appellants  did  aid  in  constructing  a  railroad 
from  a  point  to  a  point  mentioned  in  the  contract  does  not  make^ 
a  legal  consideration,  for  the  construction  of  said  road  was  not 
the  one  mentioned  in  the  contract. 

The  judgment  is  affirmed. 


COV.  &  CIN.  ELEVATED  R.  R.  BRIDGE  CO.  v.  COMMON- 
WEALTH. 

(Filed  October  8,  1893— Not  to  be  reported.) 

W.  H.  Jackson  for  appellant. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  opinion  delivered  in  this  case  at  a  former  hearing  deter- 
mined the  constitutionality  of  the  act  of  the  legislature  reduc- 
ing the  tolls  on  appellee's  bridge.  This  is  the  only  question  in- 
volved in  the  present  appeal  and  having  heretofore  adjudged 
the  act  constitutional,  we  perceive  no  reason  for  disturbing  the 
judgment  below,  and  the  same  is  now  affirmed.  (Covington  A 
Cincinnati  Bridge  Co.  v.  Commonwealth,  14  Ky.  Law  Rep.,  836.  >- 


MoELROY,  &c.  V.  RUSSELL  &  AVRITT. 
(Filed  November  25,  1898— Not  to  be  reported.) 
W.  O.  McChord  and  J.  W.  S.  Clements  for  appellants. 
W.  E.  Russell  and  Samuel  Avritt  for  appellees. 
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Appeal  from  WashlDgton  Girouit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

This  appeal  brings  up  the  identical  question  tliat  wan  passed 
on  by  botn  the  Superior  Court  and  this  court  (11  Ky.  Law  Rep., 
'$88).  While  the  services  of  distinguished  counsel  deserve  full 
compensation,  the  contract  in  this  case,  made  with  their  clients, 
8peaKs  for  itself. 

Such  of  the  clients  as  see  proper  not  to  enforce  this  demand 
Lave  the  right  to  do  so,  but  the  rule  should  have  gone  for  those 
'Bsking  ijt.    The  mandate  must  be  enforced. 

Reversed  and  remanded  that  this  may  be  done. 


TAYLOR  V.  TAYLOR. 

(Filed  February  1,  1894— Not  to  be  reported.) 

The  guardlAD'e  aooountg  berelD  ibould  be  settled  ai  direoted  Id  a  former 
'Opinion  in  tbls  case  (12  Ky.  Law  Rep..  879),  and  tbe  oourt  below  erred  In 
obarging  tbe  guardian  with  one  year's  rent  of  tbe  land  more  than  was  proper. 

J.  Q.  Ward  and  J.  B.  Minor  for  appellant. 

Wm,  H.  Holt  and  Geo.  Doniphan  for  appellee. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  original  action  was  to  surcharge  the  county  court  settle- 
ments made  by  the  appellant.  There  was  no  complaint  made 
that  he  had  not  been  charged  rent  for  the  number  of  years  b^e 
had  cultivated  the  land  of  his  ward,  but  it  was  insisted  t|i.e  rent 
pet  year  was  inadequate. 

This  oourt  nearly  doubled  the  amount  of  rent  that  had  -been 
ohar^ed,  and  Intimated  plainly  ic  was  for  eleven  years.  The 
Suardian  had,  in  fact,  been  in  the  possession  eleven  years  and 
six  months,  and  from  his  testimony  had  cultivated  the  land  for 
-eleven  years.  Besides,  as  said  in  the  former  opinion  (14  Ky, 
Law  Rep.,  879)  the  land  was  left  in  as  good  or  better  condition 
after  the  expiration  of  Ihe  eleven  years  than  when  the  guardian 
took  possession  of  It.  His  charges  against  his  wards,  for  which 
he  was  entitled  to  credit,  were  less  in  value  than  he  was  entitled 
to,  and  he  made  no  charge  for  his  services  as  guardian  in  his 
county  court  settlements.  Looking  to  this  condition  of  the  ac- 
-oounts  between  the  guardian  and  his  wards,  and  the  manner  in 
which  he  had  cared  for  tbe  property,  the  chancellor,  as  well  as 
this  court,  would  not  be  so  exact  as  to  time  in  charging  for  the 
use  of  these  premises  belonging  to  the  appellees,  and,  as  clearly 
indicating  the  purpose  of  this  court,  the  petition  for  a  modifica- 
tion of  the  opinion  so  as  to  enable  the  appellee  to  recover  for  a 
longer  time,  or  to  make  the  opinion  more  explicit,  was  overruled. 

Tne  Judgment  is,  therefore,  reversed  to  the  extent  onlj'  that  one 
year's  rent  was  improperly  charged.  With  this  error  corrected 
the  chancellor  will  render  judgment  fnr  the  balance. 
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KENTUCKY  SUPERIOR  COURT. 


MEMPHIS  &  CINCINNATI  PACKET  CO.  v.  NAGEL. 

(Filed  February  28,  18M.) 

1.  PDDltlve  damages— A  corporation  as  well  as  a  oatural  person  may  b» 
held  liable  in  punitive  damages  for  injuries  inflicted  by  the  tortious  acts  of 
tbeir  employes  committed  within  the  scope  of  their  authority. 

8.  A  passenger  has  the  right  to  recover  of  a  common  carrier  punitive  dam- 
ages for  injuries  resulting  from  the  willful  or  reckless  misconduct  or  negleot- 
of  the  employes  of  the  carrier  in  carrying  the  passenger  beyond  his  destina- 
tion. 

In  this  action  against  a  common  carrier  to  recover  damages  on  acoount  of 
the  failure  of  defendant's  employes  to  put  the  plaintiff  off  at  the  place  for 
which  she  had  purchased  and  presented  a  ticket,  the  evidence  as  to  the  ood- 
duct  of  defendant's  employes  being  such  as  to  authorize  an  instruction  as  to- 

Sunitivd  damages,  the  court,  after  giving  an  instruction  as  to  compensatory 
amages,  properly  instructed  the  jury  that  if  they  believed  from  the  evidenoe- 
that  the  failure  of  defendant's  employes  to  put  plaintiff  off  at  her  destina- 
tion ''was  willful  or  the  result  of  gross  or  wanton  and  intentional  negleoi 
on  tbe  part  of  any  of  defendant's  employes  in  the  discharge  of  their  duty,  or 
that  the  conduct  of  defendant's  employes  was  insulting  towards  plaintiff* 
either  in  manner,  words  or  tone,  they  may  assess  damages  in  any  sum  which 
they  may  believe  from  the  evidence,  in  the  exercise  of  a  sound  diRcretion^ 
the  plaintiff  ought  to  recover,"  not  exceeding  the  amount  claimed  in  the 
petition. 

8.  Compensatory  damages— Both  mental  suffering  and  bodily  pain  are  ele- 
ments of  compensatory  damages. 

4.  Order  of  argument— Waiver  of  objection— The  defendant  can  not  oom- 
plain  of  the  ruling  of  the  lower  court  In  requiring  the  plaintiff  to  open  the 
argument,  as  no  exception  was  taken  to  the  ruling  until  after  the  argument 
had  been  begun,  and  it  was  then  too  late  to  change  the  order  of  argument. 

Campbell  &  Campbell  for  appellant. 

Cbas.  K.  Wheeler  and  W.  D.  Greer  for  appellee. 

Appeal  from  MoOracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Barbour. 

That  a  corporation  as  well  as  a  natural  person  may  be  held" 
liable  in  punitive  damages  for  injuries  inflicted  by  tbe  tortious 
acts  of  their  employes,  committed  within  the  scope  of  their  au- 
thority, is  the  settled  law  of  this  State. 

While  the  basis  of  the  action  in  this  case  is  a  contract — and 
necesarily  so,  for  without  it  defendant  owed  no  duty  to  tbe 
plaintiff— still  the  action  sounds  in  tort.  The  right  of  a  passen- 
ger to  recover  of  a  common  carrier  punitive  damages  for  injuries 
resulting  from  the  willful  or  reckless  misconduct  or  neglect  of 
the  employes  of  the  carrier  in  carrying  the  passenger  beyond  his 
destination  has  been  repeatedly  declared  by  both  this  court  and 
the  Court  of  Appeals. 

The  plaintiff  contracted  with  the  defendant's  agent  to  be  car- 
ried from  Paducah,  Ky.,  to  New  Albany,  Ind.,  upon  one  of  Its 
steamers.  She  boarded  the  steamer,  and  her  ticket,  which  named 
the  point  of  her  destination,  was  presented  to  the  chief  clerk,  and 
she  was  assigned  a  stateroom.     She  was  not  permitted  to  land  at. 
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the  point  of  her  deBtination,  and  for  the  damageR  growing  out  of 
the  acts  of  defendant's  employes  in  this  particular  she  instituted 
this  suit. 

The  sole  excuse  for  this  misconduct  seems  to  be  that  the  plaint- 
iff did  not  inform  the  captain  until  the  boat  reached  a  point 
about  opposite  the  New  Albany  wharf  that  she  wanted  to  get  off 
at  that  place.     This  is  no  defense. 

It  was  not  incumbent  upon  the  plaintiff  to  inform  the  captain 
or  any  other  officer  as  to  her  destination.  Thej'knew,  or  ought  to 
have  known,  it  from  her  ticket,  and  it  was  their  duty,  without 
any  further  notice,  to  stop  the  boat  when  it  reached  New  Albany 
and  afford  her  an  opportunity  to  get  off;  but,  even  if  the  plaint- 
iff should  have  gone  to  the  captain  and  told  him  to  put  her  off  at 
New  Albany,  the  whole  evidence,  except  that  of  a  witness  who 
has  held  so  many  high  offices  and  positions  of  trust  and  honor 
that  he  may  be  excused  from  remembering  accurately  this  little 
incident,  shows  that  as  the  boat  was  passing  the  wharf  she  asked 
the  captain  wh^^  he  did  not  put  her  off,  and  in  tears  implored  him 
to  do  so.  It  was  certainly  then  the  duty  of  the  captain  to  turn 
his  boat  about,  even  if  it  did  occasion  delay  and  incur  some  ad- 
ditional trouble  and  expense,  and  allow  her  to  get  off  at  the  place 
to  which  his  company  had  agreed  to  carry  her;  but  the  chief 
question  is  whf  ther  the  facts  were  such  as  entitled  the  plaintiff 
to  exemplary  damages,  and  this  will  necessitate  a  more  extended 
statement. 

The  plaintiff.  Miss  Nagel,  a  young  lady,  desiring  to  attend  her 
cousin's  wedding  at  New  Albany,  having  been  selected  by  her 
cousin  as  one  of  her  bridesmaids,  purchased  a  ticket  from  the 
defendant's  agent,  which  authorized  her  to  travel  on  defendant's 
steamer  from  Paducah  to  New  Albany.  The  agent,  with  the 
plaintiff  and  another  lady,  who  was  going  to  Louisville,  went 
upon  the  boat  at  Paducah,  and  the  agent,  presenting  the  tickets 
and  telling  the  clerk  that  Miss  Nagel  was  going  to  New  Albany 
and  the  other  lady  to  Louisville,  had  them  assigned  to  the  same 
stateroom. 

On  her  way  up  plaintiff  talked  to  the  officers  of  the  boat,  the 
clerks  and  pilot,  and  told  them  she  was  on  her  way  to  New  Al- 
bany to  attend  the  cousin's  wedding.  When  the  boat  approached 
New  Albany  the  porter  came  to  her  and  asked  her  for  her  check, 
and  told  her  to  get  her  trunk  ready  to  get  off.  She  went  to  her 
stateroom,  got  her  trunk  ready,  put  on  her  hat  and  wraps  and 
waited,  expecting  the  boat  to  land;  but  on  looking  out  and  dis- 
covering tliat  the  boat  was  making  no  effort  to  land  and  had  not 
blown  its  whistle,  she  went  out  in  front  of  the  boat  about  the 
time  it  was  opposite  the  Now  Albany  landing— there  she  could 
see  her  friends  on  the  shore  waiting  for  her  arrival— and  I  old  the 
captain  she  wanted  to  land  there.  His  answer  was:  **I  thought 
you  were  registered  for  Louisville."  She  said  no,  **my  ticket 
was  for  New  Albany."  The  captain  then  said  to  tlieclerk:  '*I 
thought  you  told  me  this  youn<»  lady  was  registered  for  Louis- 
ville." The  clerk  responded  *'she  is."  Misi  Nagel  then  said 
to  the  clerk:  "You  know  I  wanted  to  get  off  at  New  Albany,'* 
and  he  said:  *'I  never  dispute  a  lady's  word." 

Miss  Nagel,  with  tears  in  her  eyes,  implored  the  captain  to 
land.  This  he  declined  to  .lo.  and  spoke  roughly  to  her,  but  very 
generously  presented  to  her  the  alternative  of  two  propositions, 
of  being  put  off  at  Portland  or  of  being  carried  to  Louisville, 
saying  that  she  and  her  trunk  should  be  carried  to  New  Albany 
without  additional  expense  to   her. 

She,  a  girl,  alone,  with  no  power  to  prevent  this  grossly  insult- 
ing treatment,  with  no  way  to  enforce  her  rights,  left  the  boat  at 
Portland,  and,    humiliated,    walked    up  the    hill  to    the    railway 
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fltation,  g;ot  aboard  the  train,   and  after  seTeral   houm,   excited* 

nervous  and  in  tears,  reached  her  ooiisln^s  home.     In  a  short  tifiie 

her  trunk  was  brought  to  the  house.     It  was  covered  with  mud, 

and  had  to  be  cleaned  before  it  could  be  brought  into  the  bouse. 

The  trunk  was  filled  with  fine  clothing,    several  silk  dresses  and 

other  articles  of  female  apparel  suitable  for  the  occasion  at  which 

she  had   so  anxiously  expected   to  appear.    When   it  was  opened 

the  contents  were  found  to  be  saturated  with  muddy  water,  and 
the  greater  part  ruined.  She  and  her  friends  attempted  to  clean 
and  dry  them.  As  the  result  of  all  this  mortfloation  and  trouble 
flhe  was  taken  sick,  was  not  able  to  take  her  part  as  bridesmaid, 
and,  the  night  of  the  wedding,  was  suffering  intensely  with 
nervousness  and  severe  pain  in  the  head.  A  physician  was  called 
and  attended  her  for  some  time.  She  was  confined  to  the  house 
two  or  three  weeks,  and  a  good  part  of  the  time  to  her  bed. 

This  additional  fact  is  proven  and  is  not  controverted,  although 
the  chief  clerk  testified  for  the  defendant:  As  the  boat  was  near^ 
Ing  New  Albany  the  captain  asked  if  there  was  any  one  to  get 
off  at  New  Albany,  and  the  second  clerk  answered  ''yes;  Miss 
Nagel  wants  to  get  oif  there. *^  The  captain  did  not  reply  to  the 
second  clerk,  but,  directing  himself  to  the  chief  olerk,"^  asked: 
•'Where  is  the  young  ladv  registered  for?''  The  chief  clerk  an- 
swered ''Louisville,''  and  the  captain  then  said:  "If  Miss  Nagel 
does  not  say  anything  more  before  we  get  there,  do  no  tell  the 
pilot." 

That  the  plaintifi  was,  under  this  evidence,  entitled  to  punitive 
damages  we  think  can  not  be  seriously  questioned;  but  counsel 
insists  that  the  instructions  were  misleading.  In  the  first  in- 
struction the  court  told  the  jury  that  they  must  find  for  the  plain- 
tiff such  actual  damages  as  they  may  believe  from  the  evidence 
she  sustained,  etc.;  "and  if  they  believe  from  the  evidence  that 
the  failure  of  defendant's  employes  to  put  her  off  at  New  Albany 
was  willful,  or  the  result  of  gross  or  wanton  and  intentional 
neglect  on  the  part  of  any  of  defendant's  employes  in  the  dis- 
charge of  their  duty,  or  that  the  conduct  of  defendant's  employes 
was  insulting  towards  plaintiff,  either  in  manner,  words  or  tone, 
they  may  assess  damages  at  any  sum  which  they  may  believe 
from  the  evidence,  in  the  exercise  of  a  sound  discretion,  the 
plaintiff  ouglit  to  recover,  not  exceeding  $1,995." 

The  instruction,  on  account  of  its  verbiage,  may  be  subject  to 
criticism,  but  it  can  not  be  misunderstood,  and,  in  our  judgment, 
fully  presents  the  law  as  applicable  to  the  facts  of  the  case. 

That  the  defendant  had  violated  its  contract  with  the  plaintiff 
is  conceded,  but  the  jury  were  not  authorized  to  find  punitive 
damages  for  the  plaintiff  for  the  defendant's  failure  to  put  her 
off  at  New  Albany,  unless  they  believe,  first,  that  the  failure  was 
willful;  or,  second,  that  it  was  the  result  of  gross  or  wanton  and 
intentional  neglect,  i.  e.,  gross  and  intentional  neglect  or  wanton 
and  intentional  neglect;  or,  third,  that  the  conduct  of  defend- 
ant's employes  towards  the  plaintiff  was  insulting.  In  either 
state  of  case  the  plaintiff  was  clearly  entitled  to  punitive  dam- 
ages. 

The  second  instruction,  defining  compensatory  damages,  in- 
cluded within  its  meaning  the  plaintiff's  mental  suffering  and 
bodily  pain.  Wo  have  in  several  cases  held  that  mental  suffering 
as  well  as  bodily  pain  were  elements  of  compensatory  damages. 

The  remaining  question  is,  was  the  court's  ruling  in  regard  to 
the  order  of  argument  prejudicial  to  tlie  defendant?  After  in- 
structing the  jury  the  court  informed  the  attorneys  that  he  would 
limit  the  arugment  to  one   hour  on  each  side.     The  plaintiff's  at- 
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tomeys  said  they  desired  three  apeoebeg  on  their  side,  and  the 
•defendant's  attorneys  said  they  woud  have  only  two  speeches. 

The  plaintiff  was  entitled  to  the  conclusion,  and  the  court  an«< 
Dounced  that  if  the  plaintiff  had  three  speeches,  one  of  her  attor- 
neys would  have  to  go  first.  Thereupon  one  of  the  plaintiff's 
-attorneys  announced  that  he  would  occupy  only  ten  minutes. 
After  arguing  the  case  for  ten  minutes,  defendant's  counsel 
stated  that  he  desired  to  except  to  the  plaintiff's  attorney  open- 
ln&:  the  argument,  when  the  court  said  that  one  of  the  plaintiff's 
three  attorneys  was  required  to  speak  first  for  the  defendant's 
benefit,  and  that  it  was  then  too  late  to  change  the  order  of  argu- 
ment. The  defendant  excepted,  and  the  plaintiff's  attorney  con- 
tinued his  argument  and  consumed  twenty  minutes,  when  one  of 
the  attorneys  for  the  plaintiff  declined  to  speak,  and  the  case  was 
argued  for  the  defendant  by  its  two  attorneys,  and  the  argument 
was  concluded  by  one  of  the  plaintiff's  attorneys. 

The  Code,  section  317,  provides  that  in  the  argument  the  partv 
having  the  burden  of  proof  shall  have  the  conclusion  and  the  aa- 
Terse  part^^  the  opening.  If  there  be  more  than  one  speech  on 
either  side  *  «  *  the  court  shall  arrange  the  relative  order  of 
argument." 

Under  the  facts  as  stated  in  the  bill  we  can  not  say  that  the 
<;ourt  abused  its  discretion. 

No  exception  was  taken  to  the  ruling  of  the  court  requiring  the 
plaint]^  to  open  the  argument  until  after  it  had  been  begun, 
and,  as  said  by  the  court,  it  was  then  too  late  to  change  the 
order  of  argument.  How  the  fact  that  one  of  the  three  attorneys 
failed  to  make  an  argument  could  have  prejudiced  the  defendant 
we  are  unable  to  see.  Possibly  the  attorney  who  failed  to  speak 
might  have  made  mistakes  which  could  have  been  taken  advant- 
age of  by  the  defendant's  attorney  who  followed  in  the  argument, 
but  this  is  not  to  be  presumed.  At  any  rate  we  are  satisfied  that 
the  defendant  was  not  prejudiced  by  the  order  of  the  argument, 
for  under  instructions  which  authorized  a  recovery  for  the  plain- 
tiff for  punitive  damages  the  Jury  rendered  a  verdict  for  only 
$900,  when  the  evidence  was  sufficient  to  have  authorized  aver- 
"dict  for  a  large  sum  as  simply  compensatory  damages. 

We  think  that  the  defendant  has  no  cause  to  complain  of  the 
result  of  the  trial,  and  the  Judgment  is  affirmed  with  damages. 


CITY  OF  HENDERSON  v.  PARGNY. 

(Filed  March  7,  1894.) 

1.  Biffbt  of  action  affainst  city  for  Injury  to  property  by  '*tuiiiuItuotii 
assemblaffe" — To  authorize  a  recovery  under  sectioD  1  of  chapter  5  of  the 
General  Statutes,  which  gives  a  right  of  action  against  a  city  for  injury  to 
property  "by  any  riotous  or  tumultuous  assemblage  of  people,"  it  must  ap- 
pear from  the  petition  that  the  notice  to  the  city  authorities,  which  is  made 
uy  the  statute  a  condition  precedent  to  the  right  of  actiion,  was  given  in  such 
manner,  to  such  person,  and  in  such  time  as  to  require  the  corporation 
through  its  proper  organs  to  act  for  the  prevention,  or  at  last  the  mitifration, 
of  the  injury.  It  is  not  sufficient  to  allege  merely  "that  the  authorities  of 
said  city— its  marshal  and  policemen— had  notice  of  such  riotous  and  tumul- 
tuous assemblage  and  of  their  unlawful  acts,  and  were  able  and  could  have 
prevented  same,  but  made  no  efiFort  whatever  to  do  so."  And  the  plaintiff 
must  also  allege  that  the  plaintiff  had  not  failed  to  do  what  he  reasonably 
«ould  toward  preventing,  allaying  or  suppressing  the  alleged  tumult,  as  the 
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proviso  that  he  shall  DOt  reoover  anless  be  bad  done  so  is  oontalDed  in  the 
very  seotion  wbiob  gives  him  a  cause  of  aotion. 

2.  Same— Even  if  a  Jolly  crowd  engaged  in  "ratifying"  the  resnlt  of  an 
election  is  to  be  regarded  as  a  "riotous  or  tumultuous  assemblage"  of  people 
^ritbin  the  meaning  of  the  statute,  a  merchant  who  sold  to  the  crowd  the 
fireworks,  the  reckless  use  of  wbiob  resulted  in  the  injury  to  bin  goods  of 
which  be  now  complains,  must  be  regarded  as  contributing  to  the  tumult, 
as  be  continued  to  sell  the  fireworks  up  to  the  moment  of  the  injury,  with- a 
knowledge  of  the  reckless  manner  in  which  they  were  being  used,  and» 
therefore,  can  not  recover. 

Clay  &  Clay  and  J.  L.  Dorsey  for  appellant. 

Montgomery  Merritt  for  appellee. 

Appeal  from  Henderson  Cirouit  Court. 

Opinion  of  the  court  by  presiding  Judge  Brent. 

By  section  5,  chapter  1,  General  Statutes,  it  is  provided:  **If 
within  any  city  of  this  Commonwealth  any  Iiouse  used  or  de- 
signed for  the  transaction  of  lawful  business,  or  •  •  *  any 
article  of  personal  property  shall  be  *  *  *  injured  by  any  riot 
ous  or  tumultuous  assembly  of  people,  the  full  amount  of  the 
damap:e  so  done  shall  be  recovered  by  the  sufferer  or  sufferers  by 
action  against  the  city:  Provided,  The  authorities  thereof  have 
abilty  of  themselves,  or  by  the  aid  of  their  own  citizens,  to  pre- 
vent such  damage:  Provided,  also.  That  no  person  shalj  main- 
tain such  action  who  shall  have  unlawfully  contributed  toward 
exciting  or  inflaming  such  tumult,  or  who  shall  have  failed  to  do 
what  he  reasonably  could  towards  preventing,  allaying,  or  sup- 
pressing it:  And  provided  further,  No  such  liability  shall  be  in- 
curred by  such  city  unless  the  authorities  thereof  shall  have  had 
notice,  or  good  reason  to  believe,  that  such  riot  or  tumultuous 
assembly  was  about  to  take  place,  or,  having  taken  place,  had 
notice  of  the  same  in  time  to  prevent  said  injury  or  destruction 
by  their  own  force  or  the  aid  of  the  citizens  of  said  city.'' 

Belying  upon  this  statute,  the  appellee,  Pargny,  brought  suit 
against  the  city  of  Henderson,  alleging  that  he  was  a  merchant, 
doing  business  in  that  city;  that  in  November,  1892,  during  the 
Cleveland  and  Stevenson  ratification  in  said  city,  a  riotous  and 
tumultuous  assemblage  of  people  took  possession  of  the  sidewalk 
on  Main  street,  between  First  and  Second,  in  front  of  his  place 
of  business,  and  eoiiinienced  a  wild  and  unlawful  shooting  of 
Roman  candles  and  other  fireworks  against  and  into  his  and 
other  houses  on  said  street,  and  set  fire  to  his  store,  stock  of 
merchandise  and  fixtures,  and  damaged  them  to  the  extent  of 
$850  in  excess  of  the  insurance  thereon.  He  also  alleged  that  the 
authorities  of  said  city,  its  marsiial  and  policemen,  had  notice 
of  such  riotous  and  tumultuous  assemblage  and  of  their  unlawful 
acts  aforesaid,  and  were  able  and  could  have  prevented  same, 
but  made  no  effort  whatever  to  do  so;  and  that  the  plaintiff  did 
not,  by  word  or  deed,  contribute  to  said  act. 

To  this  petition  the  defendant  demurred  generally.  The  de- 
murrer being  overruled,  it  answered,  and  issue  was  joined  on  the 
facts  of  the  case.  The  verdict  was  for  plaintiff  for  $loO,  and 
from  the  judgment  on  that  verdict  this  appeal  was  taken.  The 
demurrer  should  have  been  sustained.  In  the  first  place  the 
allegation  of  notice  is  insufficient. 

In  the  case  of  Ward  v.  City  of  Louisville,  16  B.  M.,  191-2,  the 
court,  in  discussing  a  hypothesis  upon  which  the  city  might  have 
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been  supposed  to  be  liable  for  the  destruotion  of  property  by  a 
mob,  says,  speaking  of  the  allegation  of  notice:  *'What  object 
could  there  be  in  making  this  requisition  (i.  e.,  of  notice  to  the 
authorities)  except  that  it  should  be  made  to  appear  that  the 
notice  was  given  in  such  manner,  to  such  person  and  in  such 
time  as  to  require  the  corporation,  through  its  proper  organs,  to. 
act  for  the  prevention,  or  at  least  the  mitigation,  of  the  injury, 
and  to  give  an  opportunity  of  doing  so  by  the  proper  use  of  the 
means  within  their  power,  and  which  it  was  their  duty  to  use 
for  the  purpose,  ana,  although  the  petition  is  somevvhat  more 
specific  in  this  case  than  the  declaration  was  in  the  other,  it 
omits  to  state  the  manner  of  the  notice,  nor  does  it  state  the  tima 
of  the  notice  so  as  to  show  it  was  such  as  would  have  enabled 
the  officers  notified  to  use  with  efiect  the  means  of  defense  oi> 
protection  within  their  power  or  that  they  could,  by  those 
means,  have  prevented  the  injury.  The  petition  is,  therefore^ 
defective  even  when  subjected  to  this  test/^ 

The  reasoning  of  the  court  in  that  case  appears  unanswerable, 
and  it   is  evident  that   the  same  fatal   objection   applies   to   the. 
petition  here.     In  the  next  place  the  petition  should   have  stated 
that  the  plaintiff   had  not  failed    to  do  what  he  reasonably  could 
towards  preventing,  allaying  or   suppressing  the  alleged  tumult. 

The  proviso  that  he  should  not  recover  unless  he  had  done  sa 
is  contiained  in  the  very  section  which  gives  him  a  cause  of 
action,  and  must  be  noticed  in  his  pleading  (Newman,  Pleading 
and  Practice,  398).  Until  he  so  pleads  the  petition  shuws  no. 
right  of  action  in  him.  Besides  this  the  verdict  in  the  case  is 
plainly  contrary  to  the  evidence. 

The  city  alleged  that  the  defendant  had  contributed  towards, 
exciting  and  inflaming  the  alleged  tumult,  and  the  evidence, 
particularly  his  own  and  his  personal  testimony,  put  it  beyond 
a  doubt  that  to  whatever  tumult  or  disorder  there  was  he  cer- 
tainly did  contribute,  for  he  continued  to  furnish  the  crowd  with 
the  elements  of  disturbance  by  selling  them  fireworks  up  to  the 
very  moment  when  his  stock  of  goods,  consisting  partly  of  fire- 
works, was  set  fire  to.  If  the  reckless  use  of  fireworks  made  this 
jolly  crowd  an  unlawful,  tumultuous  assemblage,  who  more  con- 
tributed to  that  end  than  the  plaintifi,  who,  seeing  the  use  made 
of  what  he  sold  under  his  very  eyes,  continues  the  supply  as 
long  as  he  can  sell?  It  is  too  plain,  from  the  evidence,  to  bear 
argument  that  if  there  was  such  a  tumult  as  the  statute  contem-^ 
plates  the  defendant  unlawfully  contributed  to  exciting  and  in^ 
flaming:  it,  and  can  not,  therefore,  recover. 

Judgment  reversed  and  cause  remanded  for  further  proceedinga 
consistent  with  this  opinion. 
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PEOPLES*  Sso,  V.  FIRST  NATIONAL  BANK  OF  STANFORD. 

S*lled  February  14,  1884.    Appeal  from  LIdooId  Clroalt  Conrt.    Opinion  of 
the  conrt  by  Presiding  Judge  Brent,  reversing. 

1.  The  State  courts  have  Jurisdiction  to  enforce  the  forfeiture  of  Interest 
'prorided  for  by  section  6196  of  the  Reyised  'Statutes  of  the  United  States 

where  a  national  bank  Charges  or  reserves  a  rate  of  interest  greater  than 
that  allowed  by  law. 

2.  When  a  national  bank  lends  money  at  a  usurious  rate  of  Interest  and 
the  note  therefor  is  renewed  from  time  to  time,  usury  being  embraoed  In 
^ach  renewal,  the  entire  interest  may  be  eliminated  from  the  last  note  so  that 
nothing  can  be  recovered  thereon  except  the  original  principal. 

W.  H.  Miller  for  appellants;  W.  G.  Welch  for  appellee. 

PADUGAH  STREET  RAILWAY  CO.  v.  GRAHAM.  &c. 

Filed  February  14,  1894.    Appeal  from  MoCraoken  Circuit  Court.    Opinion 
of  the  court  by  Presiding  Judge  Brent,  affirming. 

1.  Expert  testimony— In  this  action  against  a  street  railway  company  to 
recover  damages  for  personal  injuries  which  the  plaintiff  alleged  that  she 
sustained  by  the  sudden  starting  of  one  of  defendant's  cars  as  she  waa 
attempting  to  step  from  the  car,  the  defense  being  that  the  plaintiff  at- 
tempted to  step  from  the  car  while  it  was  in  motion  and  was  thus  thrown  to 
the  ground,  the  court  properly  refused  to  allow  a  witness  to  testify  as  an  ez~ 
pert  on  behalf  of  the  defendant  as  to  the  difference  between  the  manner  or 
direction  in  which  a  person  will  fall  in  attempting  to  step  from  a  car  in 
motion,  and  the  manner  or  direction  in  which  one  will  fall  where  the  fall  is 

"caused  by  the  sudden  starting  of  a  car  while  one  is  in  the  act  of  stepping 
off.  The  laws  of  force  and  motion  have  no  application  where  the  bodies  are 
capable  of  self-control  and  voluntary  action. 

2.  Same— Even  if  such  testimony  would  otherwise  have  been  competent  the 
court  properly  rejected  it  because  the  witness  offered  as  an  expert  did  not 
qualify  himself.  It  can  not  be  presumed  that  because  a  person  has  gone 
through  a  curriculum  where  physics  are  taught  he  is  expert  in  every  branch 
of  physical  science,  or,  because  be  is  engaged  in  a  business  where  such 
knowledge  would  be  eminently  useful,  that  he,  therefore,  has  it. 

Burnett  &  Dallam  for  appellant;  Campbell  &  Campbell  for  appellees. 

PAINTSVILLE,  &o.,  passenger  LINE  CO.  v.  OILMAN,  &c. 

Filed  February  14,  1894.    Appeal  from  Jc  hnson  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Corporations—- Bights  of  stockholders— The  fact  that  a  corporation  has  not 
kept  its  records  as  the  law  directs,  and  has  failed  to  show  by  record  what 
has  been  done  with  the  money  paid  in  by  stockholders,  and  refuses  to  give 
stockholders  any  information  as  to  its  business,  does  not,  even  though  the 
officers  have  acted  fraudulently,  render  the  corporation  liable  to  a  personal 
Judgment  at  the  suit  of  a  stockholder  for  the  amount  of  stock  subscribed  by 
him,  though  the  stockholder  may,  upon  a  proper  showing,  be  entitled  to  a 
settlement  of  the  corporate  affairs. 

Wm    H.  Holt  and  John  P.  Wells  for  appellant;  James  Goble  for  appellees. 
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GABRISON  V.  DANIEL. 

Filed  Febniary  14,  1804.    Appeal  from  Leelle  Clrosit  Court.    OpinioD  of  the. 

court  by  Judge  Barbour,  affirm  log. 

Ifaeter  and  servant— A  matter  is  liable  ciTiUy  for  wrongs  committed  by 
bit  eeryant  about  his  business.  If  the  servant's  act  is  within  the  scope  of  bis. 
employment. 

In  this  aotlon,  In  which  the  plaintiff  sought  to  recover  damages  for  tbe 
loss  of  a  raft  of  logs  caused,  as  he  claims,  by  the  negligence  of  defendant's, 
employes  while  engaged  in  defendant's  business,  the  court,  under  the  evi-. 
denoe,  properly  instrncted  the  jury  that  if  defendant's  employes  tied  to  and 
broke  plaintifi's  raft  loose  without  plaintiff's  consent,  and  by  reason  thereof 
the  raft  was  lost,  they  should  find  for  plaintiff;  but  that  if  plaintiff  con- 
sented that  defendant's  employes  should  tie  to  his  raft,  they  should  find  for> 
defendant,  unless  they  should  further  believe  that  the  breaking  loose  of  the 
raft  was  caused  by  tbe  careless  and  negligent  manner  of  tieing  to  it.  And 
a  verdict  for  plaintiff,  under  this  instruction,  was  sustained  by  the  evidence. 

D.  B.  Logan  for  appellant. 

RIDBB  V.  SULLIVAN, 

Filed  February  14,  1894.    Appeal  from  Hardin  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

1.  Newly -discovered  evidence  which  is  merely  cumulative,  or  which  only- 
tends  to  discredit  or  Impeach  an  opposing  witness,  will  not  authorise  a  new 
trial. 

8.  A  new  trial  should  not  be  granted  upon  the  ground  that  the  successful 
party  after  the  trial  made  a  foolish  remark  which  could  be  construed  as  in-, 
consistent  with  tbe  claim  upon  which  he  obtained  his  judgment. 

W.  P.  Haynes  for  appellant;  Sprigg  &  Chelf  for  appellee. 

OAMBRON,  &c.  V.  BRANDON. 

Filed  February  14,  1804.    Appeal  from  Trigg  Circuit  Court.    Opinion  of  the. 

court  by  Judge  Yost,  reversing. 

Settlements  of  fiduciaries— Failure  to  appeal— Where  a  guardian  has  made 
a  settlement  of  his  accounts  with  the  county  court,  and  that  court  has,  upon 
full  hearing  of  exceptions  filed  by  tbe  ward  to  the  settlement,  fixed  the 
amount  due  by  the  guardian,  tbe  remedy  of  the  guardian,  if  be  is  dissatis- 
fied, is  by  appeal,  and,  failing  to  appeal,  he  can  not  surcharge  the  settle-* 
ment  in  the  circuit  court. 

Robert  Crenshaw  and  W.  G.  Bullitt  for  appellants;  R.  A.  Burnett  and  J. 
£.  Kelly  for  appellee.  % 

TOMPKINS,  &c.  V.  CARTER,  &c. 

Filed  February  14,  1804.    Appeal  from  Clinton  Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Advancements— When  a  mother  gave  to  each  of  her  three  daughters  $800, 
and  gave  nothing  to  tbe  children  of  a  deceased  son,  in  the  distribution  and 
division  of  her  estate  after  her  death  the  sums  given  to  the  daughters  were 
properly  charged  to  them  as  advancements,  it  appearing  that  the  mother 
said  "she  bad  given  her  daughters  1800  each  because  she  thought  they  needed 
help  first,  but  that  she  thought  she  would  have  enough  to  make  the  grand- 
children equal  with  them,'*  and  that  she  was  about  to  make  a  will  to  equali 
lae  tbe  grandchildren,  but  upon  being  told  that  the  law  would  make  them 
equal,  said  that  she  did  not  care  to  make  a  will  if  that  was  so.  These  facta 
show  that  the  money  was  given  to  the  daughters  "with  a  view  to  a  portion 
or  settlement  in  life. ' ' 

Sam  C.  Hardin  for  appellants;  J.  A.  Brents  for  appellees. 
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McAllister  ▼.  moAllister. 

^iled  February  14,  1894.    Appeal  from  Fayette  Cironlt  Court.    Opinion  of 

the  court  by  Jud^e  Tost,  affirming. 

1.  Divorce— Evidence  of  adultery— In  thii  action  by  the  wife  against  the 
busband  for  a  divorce  from  bed  and  board,  in  wbicb  tbe  husband  by  bis  an- 
iBwer  charged  the  wife  with  adultery  and  lewdness  and  asked  for  an  absolute 
"divorce,  the  evidence  was  not  sufficient  to  establish  the  charges  made  by  tbe 
husband,  as  tbe  credibility  and  Aood  character  of  the  witnesses  offered  to 
prove  these  charges  were  neither  certified  by  the  examiner  nor  proved,  and 
the  judge  states  in  his  opinion  that  they  are  not  personally  known  to  him 

to  be  persons  of  credibility  and  good  character. 

8.  Alimonv— As  the  estate  of  tbe  husband  amounts  to  between  16.000  and 
16,000,  an  allowance  of  $800  per  annum  as  alimony  was  not  an  abuse  of 
discretion.      ^    ^ 

Breckinridge  &  Shelby  and  Watts  Parker  for  appellant;  Qeorge  Denny, 
^Tr.,  for  appellee. 

NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO.  v.  CURRY. 

^iled  February  21,  1894.    Appeal  from  Lyon  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Railroads— Killing  of  stock  on  track— In  this  action  against  a  railroad' 
xiompany  to  recover  damages  for  the  killing  of  stock  by  a  train  of  oars  on 
defendant's  road,  as  the  evidence  shows  that  the  engineer  and  fireman  did 
>all  that  could  be  done  to  save  the  stock  as  soon  as  they  saw,  or  by  ordinary 
"vigilance  could  have  seen,  them,  the  verdict  should  have  been  for  defendant. 

2.  Same— The  killing  having  occurred  near  a  crossing,  evidence  as  to  the 
failure  to  sound  the  whistle  for  the  crossing  was  competent  solely  lor  the 
purpose  of  showing  that  the  engineer  was  not  keeping  the  proper  lookout; 
but  this  evidence  was  not  sufficient  to  overcome  the  positive  evidence  show- 
ing that  all  was  done  that  could  be  done  to  save  the  stock. 

8.  Clerical  misprision— The  plaintiff  was  entitled  to  recover  only  the  value 

t)f  the  stock  as  laid  in  his  petition;  and  while  he  prayed  for  1600  damages, 
^et  as  the  value  of  the  animals  was  fixed  in  tbe  petiiton  at  1266,  it  was  error 
to  render  judgment  for  1276.  and  this  was  not  a  mere  clerical  misprision, 
the  judgment  being  rendered  pursuant  to  a  verdict  of  tbe  jury  which  was 
based  upon  evidence  fixing  that  amount  as  tbe  value. 
J.  G.  Miller  and  P.  H.  Darby  for  appellant;  T.  J.  Watkins  for  appellee. 

KNIGHT  V.  BROWN. 

^iled  February  21,  1894.    Appeal  from   Henderson   Circuit  Court.    Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

Construction  of  devise— A  testator  devised  land  to  trustees  in  trust  for  the 
tise  and  benefit  of  L.  and  her  infant  son  J.  The  land  was  never  to  be  divided, 
but  to  descend  to  any  children  J.  might  have.  L.  and  her  then  husband 
^ere  to  have  the  privilege  of  a  home  on  tbe  land  for  themselves  and  any 
t)hildien  they  then  had,  or  she  might  have,  during  minority,  but  one  fourth 
of  the  proceeds  to  be  appropriated  by  the  trustees  to  the  education  of  J.  The 
land  and  proceeds  were  to  be  controlled  by  the  trustees,  and  all  raised  on  tb 
farm,  except  the  fourth  appropriated  as  before  mentioned,  to  be  used  by  L. 
for  tbe  benefit  of  herself  and  family.  The  trustees  have  ceased  to  act,  and 
L.  having  removed  from  the  land,  the  guardian  of  J.  has  rented  it  eut  and 
tsollected  the  rents.  In  this  action  by  L.  to  recover  of  the  guardian  three- 
fourths  of  the  rents.  Held— That  she  has  the  right  to  maintain  the  action, 
«nd  that  she  is  entitled  to  recover,  as  she  did  not,  by  removing  from  the 
land,  forfeit  all  right  to  the  proceeds.  As  J.  has  voluntarily  left  his  mother's 
home,  he  has  no  right  to  share  any  of  the  three-fourths  of  the  proceeds  set 
apart  by  the  will  for  the  support  of  her  and  her  family. 

Montgomery  Merritt  for  appellant;  Yeaman  &  Lockett  for  appellee. 
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KBLLY  V.  GRAHAM. 

Filed  February  21,  1804.    Appeal  from  MoCraoken  Circnlt  Court.    Opioion 

of  the  oonrt  by  Jndge  Barbour,  afHrmlng. 

Eyideooe— In  this  action  upon  an  acoept-anoe  an  unoonditional  promise 
to  pay,  the  only  defense  being  a  plea  of  non  est  factum,  tbe  court  properly 
excluded  evidence  showing  a  contemporaneous  written  agreement  malting 
tbe  payment  of  the  bill  conditional. 

£.  W.  Bagby  and  Rhey  Boyd  for  appellant;  J.  W.  Bloomfleld  for  appellee. 

KOHN  BROS.  Y.  STEINAU,  &c. 

Filed  February  21,  1894.    Appeal  from  Jefierson   Circuit  Court,   Chancery 

division.    Opinion  of  the  court  by  Judge  Tost,  reversing.  Judge  Barbour 

dissenting. 

Husband  and  wife—Right  of  wife  to  decree  empowering  her  to  trade— In 
this  action  by  husband  and  wife,  seeking  to  have  the  wife  empowered  to  act 
as  a  feme  sole  under  tbe  statute,  appellants,  creditors  of  the  husband,  hav- 
ing entered  their  appearance  to  the  action  and  opposed  the  granting  of  the 
relief  sought,  on  the  ground  that  it  was  sought  for  the  purpose  of  hindering 
and  delaying  the  husband's  creditors,  the  court  erred  in  granting  the  relief 
In  the  absence  of  evidence  to  show  that  the  wife  had  any  property  whatever 
or  any  trade,  calling  or  business  in  which  she  might  engage.  The  mere  fact 
that  she  is  a  hard-working,  industrious  woman,  who  would  be  able  to  carry 
on  business  and  could  get  assistance  from  her  relatives  to  enable  her  to  start 
in  business,  and  that  the  husband  is  insolvent,  is  not  sufficient  to  entitle 
her  to  the  decree. 

Barnett,  Miller  &  Barnet  for  appellants;  O'Neal,  Phelps  &  Pryor  for  ap- 
pellees. 

HARRIS  V.  HILL,  &c. 

Filed  February  21,  1S04.    Appeal  from   Nicholas  Chancery  Court.    Opinion 

of  the  court  by  Judge  Yost,  reversing. 

Pleading— An  answer  by  a  personal  representative,  alleging  a  want  of  in- 
formation or  knowledge  as  to  whether  goods  had  been  sold  to  his  decedent,  is 
equivalent  to  a  plea  by  the  decedent,  if  living,  denying  that  the  goods  had 
been  sold  and  delivered. 

Ross  &  Owens  for  appellant;  Kennedy  &  Son  for  appellees. 

CRIGLER  &  CRIGLER  v.  CONNOR. 

Filed  February  21,  1894.    Appeal  from  Kenton  Chancery  Court.    Opinion  of 

tbe  court  by  Judge  Tost,  affirming. 

Exemptions- Where  the  defendant  in  an  attachment  did  not  have  on  hand 
the  provisions  which  are  exempted  by  the  statute  from  execution  or  attach, 
ment,  he  was  entitled  to  have  set  apart  to  him  out  of  the  proceeds  of  the 
attached  property  $40  for  each  member  of  his  family;  and  his  right  to  the 
exemption  is  not  affected  by  the  fact  that  his  children  have  other  property, 
as  the  exemption  is  to  tbe  father  as  head  of  the  family,  and  not  to  the  chil- 
dren. 

Collins  &  Fenley  for  appellants;  Menzies  &  Mitchell  for  api)e]lee. 

SMITH  V.  ALLEN. 

Filed  February  21,  1894.    Appeal  from  Montgomery  Circuit  Court.    Opinion 

of  the  court  by  Presiding  Judge  Brent,  reversing. 

Mortgage— Agency— Ratification-Estoppel— In  this  action  to  enforce  a 
mortgage  lien  on  personal  property  in  which  appellee  claimed  the  property 
under  a  purchase  from  one  who  had  puichased  from  the  mortgagor,  alleging 
that  the  sale  was  authorized  by  plaintlfi,  and  if  not  that  he  had  ratified  It 
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the  eyidence  fails  to  establish  the  alleged  authority  from  plaintiff  to  make 
the  sale,  and  as  the  person  from  whom  the  appellee  purchased  did  not  pro* 
fess  to  act  for  plaintiff,  there  could  be  no  ratiiloation  by  plaintiff  of  his  aots. 
Whether  the  plaintiff,  by  reoeivingi  if  he  did  in  fact  receive,  a  part  of  the 
property  for  which  the  mortgaged  property  was  bartered,  might  possibly 
have  estopped  himself  to  assert  his  lien  is  a  question  not  presented,  no  estop- 
pel being  pleaded. 

J.  J.  Gornelison  for  appellant;  Thomas  Turnei  and  C.  C.  Turner  for  ap* 
pellee. 

LOaiSVILLE  &  NASHVILLE  R.  R.  CO.  v.  BULLINS. 

Piled  February  81,  1804.    Appeal  from  Laurel  Court  of   Common   Pleaa. 

Opinion  of  the  court  by  Presiding  Judge  Brent,  affirming. 

Instruction  to  jury— Contributory  negligence— The  defendant  can  not  oom- 
plaln  of  the  failure  of  the  court  to  give  an  instruction  as  to  contributory 
negligence  unless  he  has  drawn  a  proper  instruction  on  the  point  and  asked 
the  court  to  give  it,  as  the  court  is  not  required  in  civil  cases  to  give  all  the 
law  applicable  to  the  case;  and  this  is  true,  although  the  instructions  given 
were  given  by  the  court  on  its  own  motion,  and  may  have  been  intended  to 
embrace  the  whole  law. 

Alcorn  &  Craft  for  appellant;  H.  C.  Ever  sole  for  appellee. 
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WILLIS,  &c.  V.  TERRY. 

(Filed  January  11,  1894 — Not  to  be  reported.) 

Rzeoutiou  sale— MortKages—The  plaintifi  in  an  execution  purchased  for 
$90.87  the  land  of  the  execution  defendant,  subject  to  the  lien  created  bj  a 
mortgaife  to  defendant's  wife  This  mortgage  was  recognized  as  valid  at 
the  time  of  the  sale  by  the  officer  making  the  sale  and  by  the  purchaser. 
The  land,  free  from  the  mortgage  lieu,  is  worth  $700.  The  purchaser  now 
contends  thut  the  mortgage  was  void  because  the  description  of  the  land  was 
indefinite,  etc.,  and  claims  the  land,  free  of  the  incumbrance,  by  reason  of 
bis  purchase.  Held— The  purchaser  having  recognized  the  mortgage  asvaild 
at  the  time  of  his  purchase,  can  nut  now  claim  the  land  clear  of  the  lieu.  It 
would  be  unconscionable  to  allow  such  a  claim.  He  should  be  allowed  a 
lien  on  the  land  for  the  purchase  money  paid  by  him. 

Geo.  T.  Duff  for  appellants. 

W.  L.  Porter  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Geo.  B.  Willis  died  the  owner  ot  300  acres  of  land,  leaving  a 
widow  and  fifteen  children  surviving  him.  He  devised  his  estate, 
real  and  personal,  to  his  wife  for  life,  and  at  her  death  directed 
the  land  sold  and  the  proceeds  divided  equally  between  his  chil- 
dren. 

The  widow  died  in  the  year  1889,  and  an  action  was  instituted 
In  the  court  below  for  a  sale  of  the  land  and  a  distribution  of  the, 
proceeds  between  the  children. 

In  November,  1883,  one  of  the  children,  Frank  Willis,  being  in- 
debted to  his  (Frank's)  wife,  evidenced  bj'^  note,  executed  to  her 
a  mortgage  to  secure  the  payment.  The  land  is  described  in  the 
mortgage  as  the  '* one-fifteenth  part  of  my  interest  in  the  real 
and  personal  estate  of  my  mother,  Elizabeth  Willis." 

VOL  15—48 
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The  purpose  of  the  instrument  as  is  maintained  in  arRument, 
was  to  mortgage  to  the  wife  the  interest  of  Frank  (her  bus- 
band)  in  the  realty  left  by  his  father;  that  the  widow  bad  only  a 
life  estate  that  ended  Its  duration  when  she  died,  and  the  lan- 
iguage  used  in  the  deed  was  merely  descriptive  of  the  land  mort- 
gaged. 

In  the  year  1886,  nearly  three  years  after  the  mortgage  bad 
been  given  by  Frank  Willis  to  secure  this  debt  to  his  wife,  the 
appellee,  C  W.  Terry,  had  an  execution  placed  in  the  hands  of 
the  sheriff  that  was  levied  on  this  interest  of  Frank  Willis  in  the 
land  of  his  father,  subject  to  the  mortgage  executed  to  the  wife, 
and  when  sold  was  purchased  by  Terry,  and  a  deed  made  to  him 
by  the  sheriff,  subject  to  this  mortgage. 

The  creditor,  Terry,  came  into  this  court  in  this  action  for  dis- 
tribution and  asserted  his  right  to  the  entire  proceeds  of  sale,  on 
the  ground  that  the  mortgage  passed  nothing  to  the  wife  of 
Frank  Willis,  as  it  embraced  the  estate  of  the  mother  of  Frank 
and  not  that  of  his  father,  and  also  claimed  the  mortgage  void 
for  insufficiency  in  description  of  the  land  conveyed.  The  court 
below  gave  the  entire  proceeds  of  sale  to  Terry  and  excluded  the 
wife,  who  is  now  appealing. 

If  this  interest  had  been  sold  regardless  of  the  mortgage,  we 
would  have  some  difficulty  in  holding  that  it  created  a  hen  upon 
the  remainder  interest  of  Frank  Willis  in  the  land  of  his  father. 

We  are  satisfied  the  purpose  was  to  mortgage  that  interest,  as 
there  was  nothing  to  mortgage  as  being  derived  from  the  mother. 
There  is  no  averment,  however,  of  mistake,  and  the  entire  ques- 
tion turns  upon  the  meaning  and  construction  given  this  writing 
by  the  appellee  himself. 

'We  are  not  favored  with  a  copy  of  the  execution  levied  on  this 
land  or  the  return  upon  it,  nor  does  it  appear  even  to  have  been 
filed  in  this  case;  but  the  deed  under  wliich  <hc^  appellee  claims 
conveys  to  him  the  land,  *'less  the  one-fifteenth  part  of  said  in- 
dividual interest  on  whicli  Laura  Willis  has  a  mortgage,  exe- 
cuted to  her  by  Frank  Willis,  on  November  19,  1883,  and  of  record 
in  Barren  county  clerk's  office,  Book  No.  12,  page  814,  showing 
clearly  the  sheriff  and  appellee  recognized  this  as  a  mortgage  on 
the  remainder  interest  and  purchased  it  as  such.  Terry  pur- 
chased this  land  at  $90.87  in  tlie  year  1886  and  subject  to  this 
mortgaire,  tliat  was  recognized  by  both  himself  and  sheriff  as  be- 
ing a  lien  superior  in  date  to  tluit  of  the  levy. 

It  is  unconscionable  under  such  circumstances  to  exclude  the 
wife  and  give  the  whole  of  the  proceeds  to  the  creditor  (wl)ich  Is 
near  $7tM)),  when  he  knew  or  must  have  known,  as  well  as  the 
sheriff  who  made  the  levy,  the  purpose  of  the  mortgage  to  the 
wife,  and  in  making  the  purchase,  suhject  to  this  mortgage,  was 
aiding  tlie  parties  to  fully  execute  their  intention  of  creating  a 
lien  l)y  tlieir  mortgage  of  1888. 

Theappellee  recognized  it  as  existing  and  was  entitleil  to  no 
more  than  lie  purciiased,  and  when  distributing  the  proceeds, 
even  if  no  hen  existed  by  the  mortgage,  it  appearing  that  the 
appellee  purchased  subject  to  its  provisions,  regarding  it  a.s  a 
lien,  he  should  be  bound  by  it  and  allowed  his  debt,  interest  and 
costs,  and  the  balance  paid  to  the  wife.  He  acquired  a  lien 
under  the  statute,  and  nothing  more. 

Judgment  reversed  and  remanded,  with  directions  to  pay  the 
debt,  interest  and  costs  of  the  appellee  out  of  the  proceeds,  as 
there  is  enough  to  satisfy  both  demands. 
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PATTFBSON  v.  PATTERSON,  EX'OR,  Ac. 

(Filed  January  20,  1894— Not  to  be  reported.) 

AdvaDcemeDt  by  father  to  son  not  fraudulent  as  to  wife's  marital  rights^ 
A  father  who  has  advanced  $30,000  to  one  of  his  sons,  and  who  is  worth 
tlOO.OOO.  has  a  right  to  advance  as  much  as  $20,000,  or  to  pay  that  sum  for  a 
conveyance  of  land  to  bis  other  son ;  and  such  advancement  is  not  fraudu- 
lent  as  to  bis  wife  in  the  absence  of  proof  of  a  purpose  on  the  part  of  the 
husband  to  defeat  the  wife's  marital  rights  by  such  advancement.  Proof  of 
mere  hatred  and  ill  will  on  the  part  of  the  husband  for  the  wife  is  not  suffi- 
cient to  establish  an  intent  to  defeat  the  wlfe*s  marital  rights  by  such  ad« 
Tanoement. 

W.  B.  Fleming  for  appellant. 

James  E.  Cantrill  for  appellees. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  Xiy  Judge  Pryor. 

Joseph  Patterson,  the  husband  of  the  appellant,  was  a  man  of 
wealth,  and  died  during  the  pendency  of  an  action  brought  by 
him  against  her  for  a  divorce. 

He  seems  to  have  had  no  alt'ection  for  the  appellant,  and  no 
doubt  made  her  married  life  miserable.  Nothing  was  done  by 
him  to  contribute  to  her  happiness,  but  his  entire  conduct  indi- 
cated an  aversion  to  her  that  amounted  to  hatred  on  his  part. 

He  finally  left  his  home  in  8cott  and  removed  to  Lexington, 
leaving  his  wife  on  the  farm  he  at  the  time  occupied,  and  w^as 
evidently  endeavoring  to  l)ring  about  their  final  separation.  It 
is  needless,  however,  to  go  further  into  the  history  of  their  mar- 
ried life,  except  in  so  far  as  it  .constituted  a  motive,  as  is  con- 
tended by  the  appellant,  for  tlie   husband   to  convey  or  to  have 

conveyed  certain  real  estate   to  one  of  his  sons  by  a  former  mar- 
riage so  as  to  deprive  the  wife  of  distribution  or  dower. 

After  he  left  his  wife  and  removed  to  Lexington  he  purchased 
property  (realty)  in  Lexington,  Louisville  and  elsewhere,  and 
naci  the  title  made  to  the  appellee,  and  tlie  wife  (the  appellant) 
insists  that  this  was  done  from  a  fraudulent  purpose  on  liis  part 
to  deprive  her  of  her  marital  rights,  and  this  action  is  now 
brought  to  recover  dower  in  the  lands  conveyed  to  the  son  that 
the    appellant  insists   was   lield  by  him  in  trust  from  his  father. 

The  estate  of  tlie  luisband  at  his  death,  or  at  least  when  these 
conveyances  were  made  to  the  appellee,  was  worth  as  much  and 
perhaps  more  than  $1(K),(KM). 

One  of  the  sons  lived  in  St.  Louis  (he  had  two),  to  whom  he 
had  given  about  $20,001),  and  what  he  gave  the  api)ellee  would 
not  amount  to  that  much. 

The  realty  that  was  purchased  was  conveyed  directly  to  the  son  by 
the  vendor  under  deeds  that  were  absolute  and  irrevocable  except 
at  the  son's  instance,  and,  besides,  it  is  shown  by  the  testimony 
that  the  appellee  was  a  farmer  of  industrious  habits;  had  the  use 
of  a  part  of  his  father's  land  and  rented. for  several  years  his 
large  plantation,  from  which  he  must  have  derived  an  income 
that  placed  means  in  his  own  pocket  that  were  his  and  not  the 
means  of  his  father.  The  appellee  says  he  paid  a  part  of  the 
money  for  this  land,  although  the  payment  was  actually  made 
by  the  father,  and  doul)tless  this  was  the  case,  as  the  proof 
indicates  that  the  miserly  disposition  of  the  father  would  induce 
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him  to  take  charge  of  his  son^s  earnings,  as  well  as  handle  bis; 
own  money.    He  was  overbearing,  tyranloal  and  miserly. 

It  seems  to  us,  however,  that  the  character  of  the  father  and 
husband  has  but  little  to  do  with  the  issue  in  this  case. 

Here  was  a  father  with  two  sons,  and  possessed  of  an  estate  of 
1100,000,  having  already  given  one  of  his  sons  $20,000,  that  pro^ 

f loses  to  give  and  does  give  to  the  other  son  as  mtich  by  iuvest- 
ng  the  same  amount  in  land  for  him.  Is  this  unreasonable  and 
a  fraud  on  the  marital  rights  of  the  wife?  Reverse  the  picture 
of  their  married  life  and  malce  all  sunshine  and  happiness  in 
their  country  home,  and  see  the  father  give  to  the  son  this 
money,  retaining  in  his  possession  a  large  landed  estate  without 
encumbrance,  worth  at  least  $80,000,  with  stock  on  his  place 
sufficient  to  make  the  farm  profitable,  or,  if  not,  with  money 
ample  to  purchase  it,  and  would  it  be  said  that  this  was  an  un- 
reasonable allowance  or  gift  and  in  fraud  of  the  rights  of  the 
appellee? 

We  have  no  evidence  of  any  wrongful  purpose  on  the  part  of  the 
husband  in  giving  to  the  son  except  such  as  may  be  implied  from 
his  intense  hatred  of  his  wife,  and  this  will  not  authorize  the 
chancellor  to  take  from  his  son  what  was  a  reasonable,  just  and 
proper  gift.  The  consideration  of  love  and  affection  upholds  the 
transaction,  and,  while  the  legal  duty  of  tl.e  father  to  provide 
for  the  sun  may  not  exist,  the  gift  was  in  discharge  of  a  natural 
and  parental  obligation  that  no  chancellor  would  disturb.  If  his 
father  held  the  writing  of  the  appellee  to  reconvey  this  property, 
there  might  and  would  be  something  in  appellant's  cfaim,  hut 
here  the  deeds  are  absolute  and  constitute  a  reasonable  settle- 
ment.  The  wife  is  left  with  over  30O  acres  of  land,  allotted  to 
her  as  dower,  and  one-third  of  the  personalty,  although  It  has. 
originated  from  rents,  her  third  being  $5,000  or  $6,000,  and  while 
she  may  have  the  right  to  preserve  the  property  of  the  husband 
to  indemnify  her  for  a  life  of  bondage,  oppression  and  cruelty 
that  she  submitted  to  for  years,  a  court  of  equity  will  not  sever 
the  ties  that  bound  the  father  and  son  in  adjudging  that  he  had 
no  right  to  make  such  gifts,  by  reason  of  the  misery  and  ruin  he 
brought  to  the  domestic  circle. 

In  the  case  of  Radfleld  v.  Radfleld,  78  III.,  16,  relied  on  by 
counsel,  the  husband  retained  the  right  to  control  the  property, 
and  could  rescind  the  will  at  his  pleasure;  the  title,  in  fact,  was 
in  him.  Not  so  here.  While  the  father  collected  the  rents,  the 
title  was  absolute  in  h  s  son,  Hnd  if  the  deeds  had  passed  the 
title  to  a  remainder  interest,  the  father  holding  for  life,  they 
could  have  been  upheld. 

In  Mannikee's  Adm'x  v.  Beard,  8  Ky.  Law  Rep.,  736,  the  hus- 
band gave  to  his  children  the  whole  cf  his  estate,  including 
money,  choses  in  action,  etc.,  and  it  w^^s  held  to  be  a  fraud  on 
the  wife. 

In  this  case  an  ample  estate  is  left  the  wife,  and  the  gift  to 
the  son  must  bn  sustained. 

Judgment  affirmed. 


BEARD,  &c.  V.  CITY  OF  HOPKINSVILLE,  &c. 

(Filed  January  23,  1894.) 

1.  Section  158  of  the  Constitution,  limiting  the  amouiit  of  iodebtedoess 
tDUDicipal  corporations  are  authorized  or  permitted  to  incur,  became  opera- 
tive iminedintely  upon  the  adoption  of  the  Constitution,  and  before  the 
cities  were  actually  classified  hy  an  act  of  tlie  legislature. 

After  the  adoption  of  the  Constitution,  and  before  it  was  by  act  of  the 
legislatuiH3  assigned  to  cities  of  the  fourth  class,  the  city  of  Hopkinsvllle,. 
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^wbioh  had  more  than  3,000  and  less  than  8,000  inhabitants,  could  not  in* 
-tsrease  Its  indebtedness  beyond  6  per  centum  of  the  value  of  the  taxable  prop* 
erty  therein. 

2.  Same— A  contract  by  the  city  to  pay  annually  for  a  number  of  years  a 
certain  sum  for  water  works,  where  the  aizgre^Ate  sum  to  be  so  paid  exceeds 
the  maximum  sum  for  which  the  city  Is  authorized  by  section  158  of  the 
-Constitution  to  "incur  indebtedness,"  is  unconstitutional  and  void,  al- 
though the  certain  sum  that  becomes  due  each  year  can  be  paid  by  the  city 
by  a  tax  levy  not  exceeding  75  cents  on  the  $100,  which  tax  rate  the  city  is 
authorized  to  fmpose. 

J.  I.  Landes,  Petroe  &  Downer,  (>.  H.  Rusli,  Joe  McCarroll,  E» 
P.  Campbell  and  J.  T.  Hanbery  for  appellants.   • 

Wood  &  Bell  and  James  Breatljitt  for  appellees. 

Appeal  from  Ohristan  Circuit  Court. 

Opinion  of  the  court  by  Judg^  Hazelrig^. 

On  June  13,  1892,  the  appellee,  through  its  board  of  counoilnien, 
entered  into  a  contract  with  its  co-appellee,  John  P.  Martin,  by 
the  terms  of  which  the  latter  agreed  to  construct  and  maintain 
in  and  near  the  city  a  system  of  waterworks  and  sewerage,  and 
also  an  electric  light  plant. 

For  the  use  of  seventy  hydrants  for  five  years  and  of  thirty-five 
»rc  lights  for  the  samo  period,  the  city  agreed  to  i>ay  Martin  as 
rents  the  sum  of  $5,500  per  year.  At  the  expiration  of  the  five 
years  the  contract  for  water  rental  was  to  continue  fifteen  years 
longer  at  $4,500  per  year,  the  city  having  an  option  to  renew  the 
contract  for  lights  at  $1,000  per  annum. 

The  city  contained  a  population  of  more  than  8,000  and  less 
than  8,(XK),  and,  therefore,  would  be  a  city  of  the  fourth  class 
whenever  the  assignment  and  classification  should  be  made  of 
the  cities  and  towns  of  the  State  as  required  by  the  Constitution. 
This  assignment  or  classification  had  not  been  made  at  the  date 
•of  the  contract  or  institution  of  this  action. 

The  indebtedness  of  the  city  was  something  like  $125,000,  due 
mainly  in  flve-thirty  bonds  to  the  Ohio  Valley  Railway  Com- 
pany.' The  value  of  the  taxable  property  for  1891  was  $1,546,380. 
It  is  shown  that  with  a  tax  rate  of  75  cents  on  the  $100,  together 
with  the  usual  collections  from  otiier  fixed  sources,  the  city 
•t50uld  pay  its  annual  current  expenses  of  all  kinds  and  also  the 
additional  water  and  light  rental  proposed  in  the  contract  and 
still  have  an  annual  surplus  of  several  thousand  dollars. 

Immediately  after  this  contract  was  made  the  appellants,  who 
are  citizens  and  taxpayers  of  the  city,  instituted  this  action  to 
have  the  contract  declared  void,  contending  that  the  city  of 
Hopkinsville,  or  its  hoard  of  councilmen,  had   no  constitutional 

flower  to  make  the  contract,  because  it  hound  the  city  to  pay  an 
ndebtedness  shown  to  be  in  excess  of  the  limitations  imposed 
on  the  city  and  its  authorities  by  the  Constitution.  There  were 
•other  contentions  which  are  not  necessary  to  notice. 

The  chancellor  determined  all  the  points  made  against  the 
plaintiffs  below,  uphed  the  contract  and  dismissed  the  petition. 
"This  appeal  involves  the  correctness  of  that  judgment. 

Tile  constitutional  provision  supposed  to  affect  the  question 
Involved  is  as  follows: 

Section  158.  The  respective  cities,  towns,  counties,  taxing  dis- 
tricts and  municipalities  shall  not  be  authorized  or  permitted  to 
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incur  Indebtedness  to  an  amount,  including  existing  indebted^ 
ness,  in  tbe  aggregate  exceeding  the  following  named  maximum 
percentages  on  the  value  of  the  taxable  property  therein,  to  be 
estimated  by  the  assessment  next  before  the  last  assessment  pre- 
vious to  the  incurring  of  the  indebtedness,  viz,  *  *  cities  and 
towns  of  the  fourth  class,  5  per  centum,  »  *  *  provided  any 
city,  town,  etc.,  may  contract  an  indebtedness  in  excess  of  such 
limitations  when  the  same  has  been  autliorized  under  laws  in 
force  prior  to  the  adoption  of  this  Constitulion,  or  when  neces-- 
sary  for  the  completion  of  and  payment  for  a  public  improve- 
ment  undertaken  and  not  completed  and  paid  for  at  the  time  of 
the  adoption  of  tV.is  (Constitution.     *    *    * 

''Section  166.  All  acts  of  incorporation  of  cities  and  tow^ns  here- 
tofore granted,  and  all  amendments  thereto  except  as  provided  in 
sectiorri67,  shall  continue  in  force  under  this  Constitution,  and 
all  city  and  police  courts  established  in  any  city  or  town  shall 
remain,  with  their  present  powerfe  and  jurisdictions,  until  such 
time  as  the  general  assembly  shall  provide,  by  general  laws,  for 
the  government  of  towns  and  cities  and  the  officers  and  courts 
thereof,  but  not  longer  than  four  years  from  and  after  the  first 
day  of  January,  1891,  within  which  time  the  General  Assembly 
shall  provide,  by  general  laws,  for  the  government  of  towns  arid 
cities  and  the  officers  and  courts  thereof  as  provided  in  this  Con- 
stitution." 

By  their  contention  the  appellants  mean  that  the  indebtedness 
of  the  city  at  tlie  time  of  the  contract  was  in  excess  of  6  per 
centum  on  its  taxable  property,  which  is  the  limit  prescribed  bv 
the  IBSth  section  of  the  Constitution  for  cities  of  tlie  fourth 
class,  and  Hopkinsville  is  alleged  to  be  a  city  of  the  fourth  class 
by  reason  of  its  population  being  8,0(M)  or  more,  and  less  than 
8,()00.  In  order  to  apply  the  limit  of  6  per  centum,  counsel  for 
the  appellants  plead  as  a  fact  that  the  poi3ulation  of  the  city  was 
such  as  required  its  assignment  and  classification  among  cities 
of  the  fourth  class.  It  is  not  contended,  as  we  understand  the 
argument,  that  the  actual  assignment— the  new  form  of  classifi- 
cation—directed by  the  Constitution  to  be  made  by  the  general 
assembly,  can  be  made  by  the  courts,  but  that  it  was  the  evident 
intention  of  the  framers  of  the  (Constitution  to  have  the  whole- 
some limitations  provided  for  in  the  section  to  apply  instantly 
upon  its  adoption;  that  the  assignment  or  classification  was  k 
mere  form  and  its  delay  should  not  entitle  the  cities  desiring  to 
do  so  to  overreach  the  plain  provisions  of  the  Constitution  and 
deliberately  incur  an  unauthorized  indebtedness.  Notwithstand- 
ing the  fact  that  some  difficulty  may  seemingly  arise  in  ascer- 
taining what  maximum  percentage  on  the  value  of  the  taxable 
f property  in  a  given  city  is  to  be  applied  in  determining  what 
Imitation  on  its  indebtedness  shall  control  in  the  absence  of  the 
classification,  yet  we  are  constrained  to  the  conclusion  that  not 
to  apply  the  section  as  one  atTecting  and  controlling  the  cities  of 
the  Commonwealth,  immediately  upon  the  adoption  of  the  Con- 
stitution, would  be  in  clear  defiance  of  the  determined  will  of 
the  bodj^  framing  the  instrument. 

No  one  idea  stands  out  more  clearly  than  that  barriers  should 
be  erected  against  tbe  creation  of  municipal  indebtedness.  In 
times  of  popular  excitement  the  internal  improvement  craze  had 
wellnigh  wrecked  many  of  the  most  fiourishing  counties  and 
towns  of  the  hitherto  staid  and  conservative  Commonwealth* 
To  seek  excuses  for  withholding  the  application  of  thej^e  conser- 
vative restraints  thus  wiselj'  devised  by  this  body  of  enlightened 
men,  and  delay  the  beneficient  results  in  tended,' merely  because 
a  formal  assignment  of  a  given  city  had  not  been  made  to  its  ap- 
propriate class,  would  be  giving  prominence  to  the  shadow  and 


BEABD,  &C.  V.  CITY  OF  HOPKINSVILLE,  AC.  759 

losing  eight  of  the  suhstanoe.    Moreover,  it  will  be  observed  that 

the  percentages  are  not  fixed  wholly  with  reference  to  the  classes 

to  which   the  cities  may  belong,  but  the  per  centum   fixed  for 

some  of  the  cities  is  made  to  depend  on  their  population,  and 

recourse  must,  therefore,  be  had  in  such   case  to  the  ordinary 

methods  of  proof  to  ascertain  the  percentum  applicable. 

In  discussing  a  similar  question   it  was  said,  in   Law  v.  The 

People,  87  111., 386,  **it  has  been  repeatedly  held,  and  is  regarded 
as  settled  doctrine,  that  all  negative  or  prohibitive 'clauses  of 
this  character  found  in  a  constitution  exei3ute  themselves  as  leg- 
islative provisions  in  the  same  or  other  language,  prohibiting  the 
incurring  of  such  indebtedness,  could  be  no  more  binding  or 
forcible  than  the  Constitution  itself.'' 

In  the  case  of  Holtzhauer  v.  City  of  Newport,  15  Ky.  Law 
Bep.,  188,  it  was  contended  that  because  the  indebtedness  of  the 
city  at  the  time  of  the  adoption  of  the  present  Constitution,  and 
at  the  time  the  contracts  in  question  were  entered  into,  was  in 
excess  of  10  per  centum  on  the  valuation  of  her  taxable  property 
during  that  time;  therefore,  the  ])rbhibitory  provisions  of  section 
158  were  applicable,  and  we  said  of  this  contention:  "It  may  be 
admitted  that,  to  the  extent  that  this  section  provides  for  a  state 
of  case  in  existence  at  the  time  of  the  adoption  of  the  Constitu- 
tion, it  is  applicable  to  all  towns  and  cities  resting  under  the 
conditions  named.  But  in  express  terms  the  limitation  of  10  per 
centum  may  be  exceeded  when  the  porposed  indebtedness  *has 
been  authorized  under  laws  in  force  prior  to  the  adoption  of  this 
Constitution. '" 

This  section  was,  therefore,  treated  as  in  full  force  upon  tlie 
adoption  of  the  Constitution,  and  as  applicable  to  the  cities  and 
towns  resting  under  the  conditions  named.  The  contract  for  the 
increased  indebtedness  of  tlie  city  (Newport)  was  upheld  upon 
the  ground  that  it  w^as  contracted  '* under  laws  in  forcn  i^rior  to 
the  adoption  of  the  Constitution,"  those  laws  being  in  the  form 
of  amendments  to  the  charter  of  the  cify,  approved  in  1890, 
authorizing  the  issiial  of  bonds  for  specific  purposes,  to  be  paid 
by  taxes  levied  within  c<»rtain  specified  tax  districts,  created  by 
the  acts  in  question.  These  amendments  to  the  organic  law  of 
the  city  were  held  to  be  continued  in  force  in  express  terms, 
under  the  provisions  of  section  166  of  the  Constitution. 

Construing  the  section  (1585  as  operative  immediately  upon  the 
adoption  of  the  Constitution,  the  question  is,  does  the  contract 
under  consideration  "authorize  an  indebtedness"  on  the  part  of 
the  city  of  Hopkinsville  "to  an  amount,  including  existing  in- 
debtedness, in  the  aggregate  exceeding"  5  per  centum  on  the 
taxable  property  of  the  city?  The  question  is  wholly  new  to  the 
law  of  our  State,  but  the  Constitutions  of  a  numberof  the  other 
States  contain  provisions  similar  to  the  one  under  considera- 
tion, and  the  answers  given  by  the  various  courts  to  the  ques- 
tion indicated  are  by  no  means  harmonious.  It  is  to  be  remem- 
bered that  the  annual  rentals  are  to  be  met  out  of  the  annual 
revenues  without  any  increase  of  the  tax  rate  of  75  cents  on  the 
|100  of  taxable  property,  and  that,  as  the  contractor,  Martin, 
furnishes  the   water  and  light  and   thus  earns  the  money,  he  is 

f»aid  therefor.  The  appellees,  therefore,  contend  that  the  liability 
s  thus  extinguished  as  soon  as  it  comes  into  existence.  Th«y 
contend  that  "when  liabilities  are  created  and  appropriations 
are  made  which  are  within  the  limits  of  the  revenue  accruing  to 
meet  them,  they  are  not  debts  within  the  meaning  of  the  prohibi- 
tion of  the  Constitution."  The  cases  relied  on  by  them  sustain 
their  contention  that  revenues  may  be  disposed  of  in  advance  of 
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their  receipt  hypothecated,  as  it  were,  hr  if  already  in  the 
treasury,  and  when  such  an  appropriation  will  meet  and  dis- 
charge the  obligation,  which  is  but  a  contingent  one.  no  indebt- 
edness is  created  in  the  meaning  of  the  Constitution.  We  sup- 
pose, however,  that  if  the  words  used  in  the  Constitution  are  to 
be  given  their  usual  and  commonly  accepted  meaniner  by  the 
contract  in  question,  the  city  does  "incur  an  indebtedness"  in 
the  sense  these  terms  are  used  in  the  Constitution,  and  that  this 
indebtedness  is  in  excess  of  the  limitation  imposed  is  apparent. 

Turning  to  some  of  the  decisions  in  States  with  Constitutional 
provisions  similar  to  ours,  we  find  the  Illinois  Supreme  Court, 
in  City  of  Springfield  v.  Edwards,  84  111.,  626,  thus  discussing 
the  question:  *'It  is  provided  by  section  12,  article  9,  of  the 
present  (/onstitution,  that  'no  county,  city,  township,  school 
district  or  other  municipal  corporation  shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any  purpose  to  an  amount, 
including  existing  indebtedness,  in  the  aggreagte  exceeding  5 
per  centum  on  the  value  of  the  taxable  property  therein,  to  be 
ascertained  by  the  last  assessment,'  etc.  *  *  *  The  prohibi- 
tion is  against  becoming  indebtedness — that  is,  voluntarily  in- 
curring a  legal  liability  to  pay  in  any  manner  or  for  any  purpose 
when  a  given  amount  of  indebtedness  has  previously'  been  in- 
curred. It  could  hardly  be  probable  that  any  two  individuals  of 
average  intelligence  could  understand  this  language  differently. 
It  is  clear  and  precise  and  there  is  no  reason  to  believe  the  con- 
vention did  not  intend  what  the  words  convey.  A  debt  payable 
in  the  future  is  obviously  no  less  a  debt  than  if  payabie'pres- 
ently,  and  a  debt  payable  upon  a  contingency  as  upon  the  hap- 
pening of  some  event,  such  as  the  rendering  of  service  or  the  de- 
livery of  property,  etc.,  is  some  kind  of  a  debt,  and,  therefore, 
withm  the  prohibition.  If  a  contract  or  undertakiiig  contem- 
plates in  any  contingency  a  liability  to  pay  when  the  contin- 
gency occurs,  the  liability  is  absolute— the  debt  exists — and  it 
differs  from  a  present  unqualified  promise  to  pay  only  in  the 
manner  by  which  the  indebtedness  was  incurred;  and  since  the 
purpose  of  the  debt  is  expressly  excluded  from  consideration,  it 
can  make  no  difference  whether  the  debt  be  for  necessary  cur- 
rent expenses  or  for  something  else." 

In  Culberston  v.  City  of  Fulton,  &c.,  127  111.,  80,  in  discussing 
a  contract  for  constructing  a  system  of  waterworks,  to  be  paid 
for  in  the  future,  the  court  said:  "By  entering  into  the  contract 
of  August  15,  1887,  the  city  *  became  indebted.'  The  obligation 
entered  into  by  the  terms  of  the  contract  constituted  such  an  in- 
debtedness as  is  contemplated  by  the  language  of  the  Constitu- 
tion. It  can  not  be  said  that  the  indebtedness  did  not  come  into 
being  until  the  work  was  completed  and  accepted  by  the  city. 
The  city  bound  itself  to  pay  for  the  work  ^hen  it  should  be 
completed,  and  could  be  compelled  to  do  so  if  the  work  should 
be  done  according  to  contract;"  and  the  case  of  the  City  of 
Springfield  v.  Edwards,  supra,  is  referred  to  and  approved.  To 
the  same  effect  are  the  cases  in  the  same  suit  of  Law  v.  People, 
87  111.,  885;  Prince  v.  City  of  Quincy,  105,  111.,  138. 

In  the  case  of  Sackett  v.  City  of  New  Albany,  88  Ind.,  478,  ft 
was  held  that  where  the  Constitution  forbids  a  municipal  cor- 
poration ever  to  become  Indebted  beyond  a  certain  amount,  that 
sum  may  not  be  exceeded  even  for  necessary,  expenses. 

The  contract  was  for  the  erection  of  fire  alarm  strikers  and 
signal  boxes,  at  the  price  of  $8,825,  when  the  limit  imposed  by 
the  Constitution  had  already  been  exceeded.  The  language  of 
the  Constitution  was  similar  to  ours,  and  the  court,  by  Chief 
Justice  Niblack,  after  reviewing  the  decisions  of  the  court?  of 
Illinois  and  Iowa,  said:  '* By 'indebtedness,'  in  this  connection, 
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yre  mean  an  agreement  of  some  kind  by  the  city  to  pay  money 
when  no  suitable  provision  lias  been  made  for  tlie  prompt  dis-> 
charge  of  the  obligation  imposed  by  the  agreement.  It  was 
obviously  the  intention  of  the  legislature  in  subn'.itting,  and  of 
the  people  In  adopting,  the  thirteenth  article  of  the  Constitution, 
to  arbitrarily  restrict  the  power  of  municipal  corporations  to  con- 
tract debts  to  a  limited  per  centum  of  the  taxable  property,  and 
to  require,  wlien  that  limit  of  indebtedness  has  been  reached, 
that  such  corporation  shall  be  prepared  to  pay  whatever  of  value 
they  may  obtain  without  the  incurrence  of  any  further  indebted- 
ness for  any  purpose  whatever." 

That  there  are  cases  in  all  these  States  upholding  contracts 
similar  to  the  one  now  under  consideration,  must  be  admitted, 
and  that  the  two  classes  of  cases  are  not  easily,  if  at  all,  recon- 
cilable is  evident. 

We  have  adopted  the  view  in  accord  with  the  spirit  of  our  Con- 
stitution, as  we  understand  it,  and  as  we  think  also  in  accord 
with  better  reason.  Any  other  doctrine  opens  the  door  to  all  the 
mischiefs  intended  to  be  inhibited  by  the  Constitution. 

A   fair  illustration   of  the  doctrine  contended   for   by  the  ap- 

?ellees  is  given  in  the  case  of  Dively  v.  City  of  Cedar  Falls,  28 
owa,  282,  relied  on  by  them,  where  it  is  held  that  **if  A  should 
undertake  to  build  a  courthouse  within  tliree  years,  doing  so 
much  and  to  be  paid  accordingly  each  year,  the  obligation  of  the 
contract  would  arise  when  executed,  but  the  indebtedr^^s  under 
the  Constitution  (if  there  were  none  other)  would  be  measured 
by  that  to  be  paid  each  year." 

It  seems  to  us  that  such  a  construction  of  the  Constitution 
would  render  the  limitations  in  question  wholly  nugatory. 

It  is  needless  to  notice  any  other  of  the  alleged  reasons  urged 
against  upholding  the  contract,  as  the  views  here  announced  are 
fatal  to  its  validity. 

The  judgment  is'reveised,  with  instructions  to  proceed  accord- 
ing to  the  principles  announced  in  tliis  opinion. 


SLONE  V.  GRIDER,  &c. 
(Filed  February  6,  1894— Not  to  be  reported.) 

1.  Devise— Joint  tenants— Partition— A  father  devised  three  tracts  of  land 
jointly  to  bis  children,  C.  and  M.  G.  mortgaged  a  tract  oontaiDinfir  125  acres 
as  "beioff  fully  described  in  the  will  of"  his  father.  The  niorrgafre  was 
foreclosed,  and  the  land  purchased  at  the  judicial  Fale  hy  appellee.    Subse- 

fuently  G.  acquired  by  devise  from  M.  60  acres,  which  he  sold  to  appellant, 
n  this  action  by  appellee  ajrainst  appellant  to  recover  eight  or  ten  acreo  em- 
braced hy  the  conveyance  of  G.  to  appellant.  Hvld— Since  there  was  nevi^r  a 
partition  between  G.  and  M. ,  the  parties  to  this  suit,  who  claim  under  them, 
nave  no  rifzht  of  action,  the  one  against  the  other,  to  recover  any  specific 
part  of  the  land  before  such  partition  or  division  hy  order  of  court. 

2.  A  verbal  partition  between  the  two  joint  owners  of  the  land  did  not 
pass  title  from  the  one  to  the  othei  because  It  was  within  the  statute  of 
irands. 

J.  £.  Hays  for  appellant. 

N.  H.  W.  Aaron  and  J.  B.  Stone  for  appellees. 

Appeal  from  Russell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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By  will  dated  1866  Charles  Back  devised  to  two  of  his  children, 
Ohalres  M.  and  Martha,  his  '*  homestead  of  land,  supposed  to  be 
100  acres,  50  acres  up  the  branch  called  Crocus  Fork,  also  100 
acres  above  the  last-named  land,  being  balance  of  the  150-aGre 
survey." 

In  1872  Charles  M.  Back  executed  a  mortgage  to  G.  W.  Hunter 

upon  what   is   therein   described   as  '*a   tract  or  parcel  of  land 

lying  in  Cumberland  county,  on  waters  of  Lesters  Creek,  con- 
taining 125  acres  and  fully  described  in  a  deed  from  Martin 
Grider  to  Charles  Back,  and  in  the  will  of  Charles  Back,  it  being 
the  same  land  that  I  now  live  upon.-' 

In  1879  H.  A.  Staten,  to  whom  the  debt  had  been  assigned  by 
Hunter,  brought  an  action  for  judgment  therefor  and  enforcement 
of  the  mortgaufe  lien  to  satisfy  it,  and  having  become  purchaser 
at  the  judicial  sale  and  received  a  deed  from  the  master  com- 
missioner, in  18^8  conveyed  to  appellees,  Griders,  the  land  being 
referred  to  as  lying  "on  waters  of  Lesters  Creek,  containing  about 
225  acres,  more' or  less,  and  which  is  fully  described  in  two  deeds 
made  by  the  commissioner  of  court  and  recorded  in  deed  books'* 
named.*  It  is  ])roper  to  explain  in  this  connection  that  Thomas 
Back,  a  brother  of  (Miarles  M.,  executed  to  Rtaten,  after  the  debt 
was  assigned  to  him,  a  mortgage  on  his  land,  which  was  like- 
wise sold  and  purchased  by  the  plaintiff  in  that  action,  and  thus 
was  acquii'j^d  and  conveyed  to  appellees  225  instead  of  125  acres, 
the  supposed  quantity  devised  to  Cliarles  M.  by  his  father. 

It  appears  from  the  testimony  of  Charles  M.  that  subsequent 
to  date  of  tlie  mortgage  his  sister,  Martha  Back,  died,  leaving, 
by  will,  to  him  and  another  brother  her  land,  of  which  he, 
Charles  M.,  in  1882,  conveyed  50  acres  described  in  the  deed  by 
metes  and  bounds  to  appellant.  Stone. 

Appellees,  Griders,  brought  this  action  ordinary  in  1892  to  re- 
cover of  appellant.  Stone,  8  or  10  acres  embraced  by  the  deed 
from  Charles  M.  Back  to  the  latter,  but  alleged  in  the  petition  to 
be  within  boundary  of  land  purchased  at  judicial  sale  by  Staten, 
and  by  him  conveyed  to  appellees,  and,  therefore,  they  were 
entitled  to  the  property. 

Upon  trial  tlip  lower  court  gave,  at  instance  of  plaintiffs,  the 
following  instructions:  "If  the  jury  believe  f re  m  the  evidence 
that  the  50-acre  Mai  tin  Grider  .tract  of  land,  in  evidence  before 
them,  was  embraced  in  the  mortgage  to  Hunter  and  in  the  com- 
missioner's deed  to  H.  A.  Staten,  and  in  the  deed  from  said  Staten 
to  the  plaintiff,  they  will  find  for  the  plaintiff  the  land  in  contro- 
versy, *  *  *  unless  they  should  believe  from  the  evidence 
that  at  the  time  plaintiffs  received  said  deed  from  H.  A.  Staten 
defendant  was  in  the  actual  adverse  possession  of  said  land  that 
is.  the  land  in  controversy— in  whicn  event  they  will  find  for 
the  defendant;"  but.  refused  this,  asked  for  defendant:  "If  the 
jury  believe  from  the  evidence  that  H.  A.  Staten,  vendor  of 
plaintiff  and  C.  M.  Back,  while  they  were  the  owners  of  adjoining 
land,  a  portion  of  which  is  now  in  dispute  in  this  suit,  met  and 
agreed  on  a  division  line  between  them  and  had  the  same  run  off 
or  fenced,  that  they  are  both  bound  by  said  line,  and  those 
claiming  under  them  are  also  bound  by  the  division  line,  and 
they  should  find  for  defendant." 

It  seems  to  us  the  instruction  given  in  this  case  is  erroneous. 
By  the  will  of  Charles  Back,  from  whom  both  plaintiff  and  de- 
fendant derive  title,  these  tracts  of  land  were  devised  jointly  to 
Charles  M.  (his  son)  and  Martha  Back  (daughter),  and  it  does 
not  appear  from  the  record  a  partition  had  been  made  at  date  of 
the  mortgage  from  Charles  M.  Back  to  Hunter,   or  even  when 
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Staten  received  the  commissioner's  deed,  in  virtue  of  which  he 
acquired  whatever  title  he  possessed  or  could  convey  to  his  ven- 
dees. It  is  true  the  interest  mortgaged  is  described  as  125  acres^ 
which  is,  in  fact,  one-half  supposed  quantity  of  the  three  tracts 
devised  to  Charles  M.  and  Martha  Back;  but  there  is  no  further 
or  more  definite  description  given  in  the  mortgage  than  was^ 
done  in  the  will.  So  that  Staten  had,  as  did  Charles  M.  Back 
before  him,  simply  an  undivided  moiety  in  the  three  tracts  de- 
vised by  Charles  Back,  the  oO-acre  Martin  Grider  tract  referred 
to  in  the  instruction  being  one  of  them.  It  does  not,  therefore* 
follow,  as  assumed  in  the  instructon,  that  because  that  partic- 
ular tract  was  embraced  in  the  mortgage  to  Hunter  and  in  the^ 
commissioner's  deed  to  Staten  and  in  his  deed  to  plaintiffs,  the^ 
latter  had  the  right  to  maintain  an  action  ordinary  for  recovery 
of  a  specific  quantity  of  the  [50-acre  tract  or  of  either  the  other 
two  tracts  devised  against  defendant  claiming  under  Martha 
Back,  who  held  a  joint  and  undivided  moiety  of  the  three  tracts;: 
for,  according  to  the  testimony  of  Charles  M.  Back,  not  excepted 
to,  the  50  acres  he  conveyed  to  defendants  was  acquired  by  hiin 
after  date  of  the  mortgage  under  will  of  his  sister,  Mai  tha.  Thus 
the  attitude  of  plaintiffs  and  defendant  is  that  of  vendees  claim- 
ing respectively  under  two  joint  tenants,  between  whom  a  parti- 
tion does  not  appear  to  have  ever  been  made;  and  before  either 
can  recover  a  disputed  parcel  witliin  boundary  thus  held  there 
must  be  a  division  made  and  evidenced  by  partition  deeds,  or 
else  by  one  made  in  pursuance  of  a  judgment  upon  equitable^ 
principles. 

There  is  evidence  that  a  division  line  was  made  and  agreed 
upon  between  Staten  and  Charles  M.  Back  before  either  plain- 
tiffs or  defendant  acquired  title  to  the  land  respectively  claimed 
by  them.  And  pursuant  to  that  evidence  the  refused  instruction 
was  asked  in  behalf  of  defendants.  But  it  does  not  sufficiently^ 
appear  tliat  agreement  was  reduced  to  a  writing  by  which  title- 
could  be  passed  from  one  to  the  other  joint  owner.  That  instruc- 
tion was,  therefore,  properly  refused.  But,  if  no  partition  was. 
ever  actually  made  that  is  now  enforcible,  it  follows  that  plain- 
tiffs are  without  right  to  recover  by  ordinary  action  the  partic- 
ular parcel  sued  for,  that  defendants  are  now  in  possession  of, 
claiming  under  a  title  fully  as  valid  and  effectual  as  the  title  of 
the  plaintiffs. 

Wherefore,  the  judgment  is  reversed   for  a  new  trial  consistent 
with  this  opinion. 


NATIONAL  EXCHANGE  BANK  OF  LEXINGTON,  KY.,  v. 

WILGUS'  EX'ORS,  &c. 

(Filed  February  13,  1894.) 

1.  Partnership—Notes  ext'ciited  in  name  of  members  of  firm— Wle'e  two 
members  of  n  iirm  executed  a  note  to  a  bank,  for  money  borrowed  for  the^ 
use  of  the  firm,  in  their  individual  names,  which  was  not  the  firm  name,, 
the  third  member  of  the  firm  is  bound  thereby,  altbouizh  he  did  not  Mfm  the- 
note,  when  it  appears  he  requested  the  officers  of  the  bank  to  loan  the^ 
money  to  the  firm,  reGognized.l'iie  liability  subsequently  as  that  of  the  Urni 
and  stated  that  he  did  not  wish  to  sign  suoh  note  because  he  was  a  director- 
In  the  bank  and  did  not  wish  his  name  to  appear  on  its  paper.  The  member^ 
not  signing  the  note  is  considered  as  having  authorized  the  use  of  the  names, 
of  the  other  individual  members  of  the  Iirm  as  equivalent  to  the  firm  name. 

2.  Same— Renewals—After  the  death  of  the  partner  who  did  not  sign  the- 
note  no  one  bad  authority  to  execute  ranewals  of  the  note  so  as  to  bind  hlui^ 
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but  bis  eetflte  is  notreleased  by  tbe  aooeptmnoe  of  such  renewal  ootes  by  the 
bank  unless  it  thereby  intended  to  release  such  estate;  and,  if  the  release 
was  not  intended,  the  debt  evidenced  by  the  original  notes  may  be  enforced. 

Wm.  Lindsay  and  J.  H.  Beauchanip  for  appellant. 

R.  A.  Thornton  and  L.  W.  Robertson  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

J.  B.  Wilgus  and  W.  E.  and  E.  K.  Cropper  composed  a  firm  of 
partners  engaged  in  the  tobacco  business  in  the  city  of  Lexing- 
ton, Ky.,  under  the  firm  name  of  Cropper  &  Co.  During  the  ex- 
istence of  the  firm  W.  E.  and  E.  K.  Cropper  signed  their  • 
names  to  six  promissory  notes  to  the  appellant  for  money  loaned 
for  the  use  of  the  firm,  and  which  was  used  by  the  firm  in  its 
business.  J.  B.  Wilgus  having  died  and  the  firm  having  become 
insolvent  and  the  notes  not  having  been  paid,  the  appellant  pre- 
sented the  notes  to  the  estate  of  J.  B.  Wilgus  for  payment.  The 
representatives  of  said  estate  refused  payment  of  the  notes  upon 
the  ground  that  as  they  were  signed  by  W.  E.  and  E.  K.  Cropper 
in  their  individual  names,  and  not  in  the  firm  name  of  Cropper 
&  Co.,  J.  B.  Wilgus,  a   member  of   the   firm,  was   not  bound  for 

the  payment  of  the  notes,  nor  upon  an  implied  a.ssumpsit  for  the 
money  so  loaned. 

It  appears,  without  contradiction,  that  J.  B.  Wilgus,  at  the 
time  of  the  loans,  was  a  director  in  the  appellant;  that  he  told 
the  appellant  that  liis  firm  needed  the  loan  of  some  money,  and 
requested  the  appellant  to  let  tht?  firm  have  it.  But,  inasmucli 
as  lie  was  one  of  the  directors  of  the  appellant,  he  did  not  wish 
his  name  to  appear  on  the  paper,  and  for  that  reason  to  let  the 
paper  appear  in  the  name  of  W.  E.  and  E.  K.  Cropper;  that  the 
money  was  loaned  to  the  firm  for  its  use  and  the  notes  taken 
under  said  arrangement;  also  that  the  money  was  used  by  the 
firm  with  the  knowledge  and  consent  of  Wilgus,  and  that  he 
afterwards  recognized  the  firm's  liability  for  the  payment  of  the 
iiotes. 

The  question  is,  when  a  note  is  signed  by  one  partner  in  his 
individual  name,  which  is  not  the  firm's  usual  name,  for  bor- 
rowed money  to  be  used  for  the  benefit  of  the  firm  and  at  the  re- 
quest and  consent  of  the  other  partner,  is  the  partnership  bound 
on  the  note  for  its  payment? 

As  this  court  has  settled  that  question  to  its  ow^n  satisfaction, 
it  is  needless  to  go  outside  to  look  for  precedent. 

In  the  case  of  Carter  v.  Mitchell  (ante,  63),  the  cases  by  this 
eourt  upon  the  question  at  issue  are  reviewed  and  a  rule  estab- 
lished which  governs  this  case. 

It  is  held  in  that  case  that  the  doctrine  announced  in  the  ease 
-t)f  Hicks  V.  Crawford,  4  Bush,  19,  to  the  eflfcet  that  when  a  note 
liad  been  executed  for  borrowed  money  by  one  member  of  the 
firm  in  his  own  name,  and  which  was  not  the  firm^s  name,  and 
the  money  was  used  for  the  benefit  of  the  firm,  the  firm  was 
liable  on  the  note  for  its  payment,  was  no  longer  the  law  in  this 
State.  It  was  also  held  in  that  case  that  when  a  note  was  exe- 
cuted by  one  member  of  a  firm  in  his  individual  name,  which 
Avas  not  the  firm's  name,  for  the  benefit  of  the  firm,  by  the  eon- 
-sent  of  the  other  member,  such  consent  made  the  note  the  firm's 
^ote  and  it  was  bound  for  its  payment.     It  seems  in  such  case 
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that  the  consent  of  the  member  not  signing  that  the  other  mem- 
ber may  sign  the  note  for  the  benefit  of  the  firm,  is  equivalent  ta 
makins:  that  member's  name  the  firm's  name  for  that  particular 
transaction,  and  the  case  of  Mack  1  in  v.  Ferguson,  6  Bush,  401,  is 
construed  to  be  in  harmony  with  this  view.  It  is  clear  that  the 
money  was  loaned  by  the  appellant  to  W.  E.  and  E.  K-  Cropper- 
in  their  individual  names  and  not  in  the  firm's  name,  hut  for  its 
benefit  at  the  request  of  J.  B.  Wilgus,  and  the  firm  did  get  the 
benefit  of  it. 

These  facts  certainly  made   the   notes   firm   notes   and  hound 
Wilgus  for  thpir  payment.     But  it  is  said  that  Wilgus  refused  ta 
sign  the  notes,  which  shows  that  he  did   not  intend   to  be  bound 
thereon,  and  that  the  bank  so  understood  it;  but  we  think  the 
facts  relative  to  that  matter  are  in  favor  of  his  liability  on  the- 
notes,  because  he  asked   the  bank  to  loan   the  money   to  W.  E. 
and  E.  K.  Cropper  for  the  benefit  of  the  firm,  and  gave  as  his. 
reason  for  not  getting  tlie  money  in   the  name  of  Cropper  &  Co. 
that,  being  a  director  in  the  bank,  he  did   not  wish   to  appear  as. 
obligor  on  the  notes. 

This  fact  we  think  emphasizes  the  conclusion  reached  that 
Wilgus  authorized  the  use  of  the  names  W.  E.  and  E.  K.  Cropper 
as  representing  the  firm's  name;  also  the  fact  that  the  firm's 
tobacco  was  pledged  as  to  secure  the  payment  of  the  notes  with 
the  knowledge  and  consent  of  Wilgus,  is  another  fact  showing 
thaft  he  intended  said  names  to  represent  that  of  the  firm.  Some 
of  said  notes  were  renewed  in  the  lifetime  of  Wilgus  in  the  name 
of  the  same  payors.  This  fact  does  not  militate  in  favor  of 
Wilgus,  because,  as  the  names  of  the  Croppers  were  intended  to-. 
represent  the  name  of  the  firm  in  the  matter  of  borrowing  money 
from  the  bank,  the  renewals  of  the  notes  were  only  evidences  of 
the  same  transaction  and  bound  Wilgus  for  their  payment.  Con- 
ceding  that  the  Croppers  had  no  right  to  renew  one'  of  the  notes, 
after  the  death  of  Wilf^us,  the  bank  did  not  release  Wilgus  from 
the  payment  of  the  original  note  which  he  was  bound  on,  unless 
the  bank  had  intended  to  release  him.  But  the  bank  says  and 
proves  it  that  it  never  intended  to  release  Wilgus  from  the  pay- 
ment of  the  original  note,  and  that  the  cancellation  of  the  same 
wasan  inadvertance.  According  to  this  he  remained  bound  on 
the  same  until  the  renewal  was  paid  or  satisfied. 

The  judgment   is   reversed   and   the   case   is   remanded,    with 
directions   to  give   appellant  judgment  on   the   notes   sued   on, 
except  the  one  executed  after  the  death  of  Wilgus,  and  to  render- 
judgment  in  that  case  on  the  original  note  against  Wilgus'  rep-^ 
resentatives. 


HOWE  V.  SADDLER,  &c. 
(Filed  February  13,  1894— Not  to  lie  reported.) 

1.  A  conveyance  in  fee  of  a  certain  boundary  of  land,  excluding  therefromi 
**tbe  G.  mineral  lease,  lying,"  etc.,  means  that  the  boundary  of  such  lease 
is  excluded  from  the  land  conveyed,  and  not  that  the  fee  of  such  leased  lands 
is  conveyed  subject  to  the  lessee's  rights  under  his  lease. 

Id  this  case  the  fact  that  the  grantor,  after  the  conveyance,  retained  pos- 
session of  such  leased  premises  and  cut  trees  thereon,  etc.,  shows  that  the  fee 
to  such  land  did  not  pass  to  the  grantee. 

2.  Same— Ejectment— Judgment— Where  the  answer  in  an  action  of  eject- 
ment denies  that  plaintiff  is  entitled  to  ony  part  of  the  boundary  sued  for, 
and  the  evidence  dearly  shows  that  he  is  entitled  to  fifty- nine  acres  of  the 
land  sued  for,  a  judgiiM^nt  for  the  defendant  is  erroneous  and  prejudicial^ 
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Although  on  appeal  the  defendant  in  brief  of  conneel  insists  that  he  has 
never  asserted  any  oiaim  to  saoh  fifty-nine  aores. 

8.  Pleadings— The  plaintiff  in  ejectment  was  not  prejudiced  by  the  rejec- 
tlon  of  an  amended  petition  whioh  merely  set  out  the  evidenoe  or  origin  of 
4he  title  under  whioh  he  claimed. 

Wm.  H.  Holt  and  Thos.  T.  Cape  for  appellant. 

Wood  &  Day  for  appellees. 

Appeal  from  Menifee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  brought  this  action  for  the  recovery  of  880  acres 
%>t  land  situated  on  the  Leatherwood  fork  of  Indian  creek,  in 
Menifee  county,  alleged  to  be  in  the  wrongful  possession  of  the 
appellees.  He  claims  title  through  one  Morrison,  by  deed  from 
him  of  July  3,  1877,  and  seeks  to  show  title  in  Morrison  by  deed 
from  one  James  Ballard,  of  March  16,  1874,  for  500  acres  of  the  land, 
und  for  title  to  the  balance  relies  also  on  Morrison,  whom  he 
seeks  to  show  held  under  Ballard  by  parol  purchase  after  the 
<leed  of  March,  1874. 

The  appellees  are  tlie  widow  and  heirs  of  James  Ballard,  who 
•died,  they  allege,  in  1886  or  1887,  without  having  sold  or  disposed 
of  the  lands  in  dispute  to  Morrison  or  any  one  else. 

It  may  be  observed  at  the  outstart  that  very   strong  evidence 

agjiinst  the  claim  of  the  appellees  is  found   in   the  circumstance 

tliat  when  Ballard  came  to  make  his  will,  just  prior  to  his  death, 
lie  apparently  undertook  to  dispose  of  his  entire  estate,  and  yet 
makes  no  disposition  of  or  reference  to  the  large  boundary  of 
land  in  contest,  thus  seemingly  precluding  the  probability  of  his 
then  claiming  or  owning  it;  but  the  appellees  were  not  the 
phiintifFs  in  the  action,  and,  therefore,  not  under  the  necessity 
of  making  out  title  in  themselves. 

However  this  will  may  be  regarded  as  affecting  the  establish- 
ment of  the  title  of  the  appellees,  the  fact  remains  that  the  ap- 
pellant must  show  title  in  himself  to  the  lands  sued  for  by  him. 
The  omission  of  the  testator  to  dispose  of  them  is  undoubtedly 
t5orroborative  of  the  apellant's  contention,  but  it  is  by  no  means 
conclusive  of  the  questions  in  dispute. 

The  appellees  are  admitted  by  the  petition  to  have  been  in  pos- 
session of  the  whole  boundary  sued  for,  and  the  proof  for  the 
appellees  shows  that  for  years  before  his  death  James  Ballard, 
through  whom  they  claim,  was  in  possession  of  a  large  boundary 
on  the  Leatherwood  fork,  and  after  1874  claimed  the  lands  below 
the  Daniel  line  to  the  mouth  of  the  creek. 

If  th^re  is  any  one  thing  established  beyond  doubt  in  this 
record  of  conflicting  claims  and  contradicting  proof,  it  is  the 
location  of  the  Daniel  lino.  That  this  line  forms  the  lower  line 
of  the  Morrison  600-acre  tract  is  clearly  shown  by  the  survey  in 
the  case  and  the  map  on  file.  Above  that  line,  extending  tow^ards 
"the  head  of  Leatherwood  to  the  Hatcher  cave  cliff,  is  situated 
the  Morrison  claim  under  the  deed  of  March  16,  1874,  to  the  lands 
embraced  in  which  the  appellant  is  entitled,  and  this  deed  con- 
tains only  83  acres  of  the  land  sued  for,  and  from  this  boundary 
«iust  be  excluded,  as  we  shall  see,  24  acres  found  within  the 
Cox  &  Nash  lease.  The  survey,  therefore,  shows  the  appellant 
to  be  entitled  to  recover  59  acres  lying  immediately  above  the 
Daniel  line  and  adjoining  the  Cox  and  Nash  lease. 
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It  Is  said  in  the  brief  of  oounsel  for  the  appellees  that  they  do 
not  olaim  this  tract  of  59  acres,  and  never  have;  but  by 
their  answer  they  deny  that  the  appellant  is  entitled  to  the 
boundary  sued  for** or  any  part  of  it/'  and  put  Howe  to  the  proof 
of  his  title. 

Manifestlv,  therefore,  the  judgment,  to  the  extent  that  it 
denies  to  tne  appellant  any  relief,  is  erroneous.  He  is  clearly 
entitled  to  the  69  acres,  the  location  of  which  is  desigfnated  by 
the  capital  letter  *'C  on  the  map.  Whether  he  is  entitled  to  the 
24  acres,  which  are  also  within  the  boundary  of  Morrison's  deed 
of  1874,  is  a  question  dependinp^  on  the  construction  of  that  deed. 

In  consideration  of  $4,000,  paid  and  to  be  paid,  Ballard  con- 
veyed to  Morrison  a  tract  of  600  acres,  more  or  less,  beginning  at 
the  point  of  the  Hatcher  cave  cliffs  on  the  Leatherwood  fork  of 
Indian  creek  and  running  by  natural  objects  and  other  known 
lines  to  the  old  Daniel  line,  and  thence  back  to  the  beginning 
point,  ** excluding  from  the  above-named  boundary  the  Nash  & 
Cox  mineral  lease,  lying  on  the  south  side  of  Jicatherwood,  be- 

f inning  at  the  road  leading  from  ('oiiway's  to  the  forks  of  the 
ranch;  thence  with  the  south  fork  of  said  branch  to  Cassidy's 
line,  to  the  sandstone  cliff;  thence  with  said  cliff  to  the  Wash 
Pitts  path;  thence  to  the  beginning." 

Tt  seems  to  us  that  if  it  had  been  intended  to  convey  this  600 
acres,  **subject  merely  to  the  Cox  &  Nash  lease,"  the  deed'would 
have  used  this  simple  form  of  expressing  that  idea.  The  fee  to 
the  whole  tract  would  have  passed  by  simply  adding  the  words, 
"subject  only  to  the  lease  of  Nash  &'Cox;"  but  from  the  *' boun- 
dary" of  the  500  acres  is  "excluded"  the  Nash  <&  Cox  mineral 
lease,  as  specifically  bounded  in  the  deed.  It  must^mean  that 
the  boundary  of  the  lease  or  the  lands  embraced  in  the  lease  are 
excluded. 

Turning  to  this  lease,  as  it  is  called  in  this  deed,  we  find  this  rec- 
itation: "The  said  Ballard  has  this  day  sold  and  leased  for  coal, 
minerals  and  mining  purposes  to  said  Cox  &  Nash  a  tract  of  land  ly- 
ing in  Menifee  county,  on  the  l)ead  of  the  Ijeatlierwood  fork,"  etc. 

CdJc  proves  that  from  tiie  time  he  and  Nash  houirht  this  mineral 
right  in  1H()9  he  thinks,  or  so  far  as  he  knew,  Ballard  had  posses- 
sion of  the  soil  of  the  tract  up  to  his  death,  and  this  occurred 
in  1886  or  1887,  more  than  ten  years  after  the  Morrison  (ieed. 

This  proof  is  unsatisfactory,  but  by  others  it  is  siiown  clearly 
that  Ballard  retained  possession  of  the  leased  lands  and  exer- 
cised the  right  to  cut  timber  from  them  and  control  tiiem  long 
after  the  Morrison  deed  in  1874,  a  right  clearly  inconsistent  with 
the  claim  of  the  appellant  that  Morrison  got  the  fee  in  the  deed 
mentioned.  We  think,  therefore,  that  the  24  acres  did  not  pass 
under  this  deed. 

We  do  not  think  that  the  rejection  of  tlie  appellant's  amended 
petition  affected  his  rights.  It  was  merely  an  effort  to  plead 
the  evidence  or  origin  of  his  title  through  Morrison,  and  this  he 
did  in  his  proof  and  was  entitled  to  do  so  without  the  pleading. 

It  appears  that  prior  to  April,  1877,  the  Roberts  heirs  had  sued 
for  the  recovery  of  these  Leatherwood  lands,  and  both  Ballard 
and  Morrison  had  defended  their  respective  possessions.  The 
Roberts  people  succeeded  and  at  the  date  last  named  they  made 
a  deed  to  Ballard  for  the  lands  now  in  dispute  in  consideration 
of  the  payment  of  $800,  and  a  release  of  furtlier  claim  by  Ballard 
of  the  residue  of  the  Roberts  boundary  on  Leatherwood  as  sur- 
veyed bv  one  Robb.  This  conveyance  was  made  with  the  full 
knowledge  of  Morrison,  and  without  obiection  or  contention  that 
it  should  be  made  to  him  or  to  his  vencJee. 

It  is  now  contended  by  the  counsel  for  appellant  that  "this 
deed  was  evidently  made  to  Ballard  through  a  mistaken  belief 
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that  it  should  be  done  because  he  claimed  the  land  when  this 
suit"— meaning,  we  presume,  the  Roberts  suit— ** was  .brought, 
or  an  errnoneous  supposition  that  he  has  then  conveyed  it  ail  by 
deed  to  Morrison." 

This  seems  hardly  credible  to  us,  and  there  is  no  evidence  to 
support  the  contention.  Both  Ballard  and  Morrison,  as  well  aa 
Helm,  the  representative  of  the  Roberts  heirs,  knew  that  Bal- 
lard had  made  no  such  conveyance  to  Morrison.  It  is  urged,  too, 
that  there  must  have  been  a  mistake,  or  it  must  have  been  con- 
veyed to  Ballard  merely  to  be  reconvey^d  to  Morrison,  because  a 
part  of  the  land  embraced  by  it  was  already  covered  by  the  gen- 
eral warranty  deed  of  Ballard  to  Morrison,  and  this  would  not 
be  without  force  if  the  deed  of  1874  embraced  any  material  part 
of  the  lands  conveyed  by  the  Roberts  heirs  in  April,  1877.  As 
seen,  however,  only  69  acres  was  so  embraced.  This  is  not  im- 
portant, as  the  parties  probably  knew  little  of  the  exact  location 
of  the  lines,  the  boundaries  being  given  in  all  the  deeds  in  gen- 
eral terms. 

The  $800  seems  to  have  been  paid  thus:  Ballard  owed  the  Rob- 
erts heirs  this  $800  on  the  compromise.  Morrison  owed  Ballard 
$800,  balance  due  on  the  purchase  of  the  600-acre  tract,  and  the 
appellant.  Howe,  owed  Morrison  a  balance  on  lands  sold  Collins 
and  himself.  So  the  appellant  paid  the  $800  to  the  attorneys  of 
the  Roberts  heirs,  and  it  effected  a  discharge  of  indebtedness  all 
around,  but  coming  at  last  out  of  Ballard. 

We  conclude,  therefore,  that  the  appellant  fails  to  show  him- 
self entitled  to  any  part  of  the  tract  of  land  sued  for,  save  the 
59  acres;  that  Morrison  had  no  title  to  the  Isnis  below  the  old 
Daniel  line,  and  his  attempted  conveyance  to  the  appellant,  of 
July  3,  1877,  does  not  affect  the  title  and  possession  of  the  ap- 
pellees; that  the  proof  shows  Ballard  to  have  been  the  owner  of 
the  lands  in  dispute,  save  to  the  extent  indicated,  at  the  time  of 
his  death,  and  the  circumstances  of  his  failing  to  dispose  of 
them  in  his  will  is  not  sufficient  to  outweigh  the  proof  that  he 
was  such  owner. 

We  perceive  no  error  other  than  the  one  indicated,  and  the 
judgment  is  reversed,  with  directions  to  adjudge  the  59  acres  to 
the  appellant. 


SCHMIDT  V.  MITCHELL,  Ac. 
(Filed  February  24,  1894.) 

1.  Upon  refusal  of  ad  inferior  oourt  to  grant  an  appeal  to  a  party  entitled 
to  it,  this  court  will  eompel  the  granting  of  suob  appeal  by  mandamus. 

2.  The  clerk  of  the  Court  of  Appeals  has  no  authority  to  grant  an  appeal 
until  after  the  expiration  of  the  term  of  court  at  which  the  judgment  com- 
plained of  was  rendered. 

8.  An  appeal  and  order  of  supersedeas  granted  before  the  expiration  of  such 
term  by  tne  clerk  of  the  Court  of  Appeals  is  void,  and  may  be  disregarded 
by  the  inferior  oourt  and  the  parties  to  the  action. 

B.  F.  Buckner,  C.  B.  Seymour,  Byron  Bacon  and  Ernest  Mac- 
pherson  for  appellant. 

Humphrey  &  Davie  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  division^ 

Opinion  of  the  court  by  Judge  Hazelrigg. 
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On  January  31,  1894,  the  appellant,  Schmidt,  filed  in  the  office 
of  the  clerk  of  this  court  a  copy  of  the  judgment  against  him  in 
the  Jefferson  Circuit  Court,  Law  and  Equity  division,  in  the 
case  of  John  Mitchell,  &c.  v.  The  Oregon  Gold  Mining  Com- 
pany, &c.,  and  was  granted  an  appeal  therefrom  by  the  clerk, 
who  also  issued  a  supersedeas  upon  the  execution  by  the  appel- 
lant of  the  bond  required  by  law. 

The  inferior  court,  declining  to  stay  proceedings  upon  the  judg- 
ment appealed  from,  the  appellant  seeks  a  rule  against  the  judge 
of  that  court  and  certain  of  the  appellees  to  show  cause  why 
they  have  disobeyed  the  order  of  supersedeas. 

It  is  evident  that  unless  the  order  was  absolutely  void  it  was 
the  duty  of  the  court  below  and  all  others  to  obey  it,  and  if  they 
wished  to  avoid  it  by  reason  of  any  irregularity  in  the  manner 
of  its  issual,  a  motion  to  quash  would  have  teen  the  proper  rem- 
edy. The  inq(uiry,  therefore,  is  as  to  the  validity  of  the  order  of 
supersedeas. 

The  judgment  sought  to  be  appealed  from  was  rendered  on 
January  3(),  1S94,  the  day  before  the  appeal  was  granted  and  the 
stiporsedeas  was  issued.  This,  therefore,  was  during  the  term  of 
the  inferior  court  at  which  the  judgment  was  rendered.  Section 
784  of  the  Civil  Code  provides  that  an  appeal  shall  be  granted  a& 
a  matter  of  right  *'by  the  court  rendering  the  judgment,  on 
motion  made  during  the  term  at  which  it  is  rendered,  or  there- 
after, by  the  clerk  of  the  Court  of  Appeals,  on  application  of 
either  party  or  his  privy,  upon  filing  in  the  office  of  said  clerk  a 
copy  of  the  judgment  from  which  he  apppeals.'* 

Therefore,  the  granting  of  the  appeal  and  the  issual  of  the 
supersedeas  were  unauthorized,  and  these  acts  were  not  mere 
irregularities  to  be  taken  advantage  of  by  motions  to  dismiss  the 
appeal  or  to  discharge  the  supersedeas.  They  are  void,  and, 
therefore,  may  be  disreu:arded.  If  the  bond  were  insufficient  as 
to  the  surety  offered,  or  defective  in  securing  the  rights  of  the 
appellee,  a'  motion  to  discliarge  would  have  been  tiie  proper 
remedy.  Or,  if  the  appeal  were  improperly  granted,  or  the  ap- 
pellant's right  to  prosecute  it  further  had  ceased,  then  a  motion 
to  dismiss  would  be  proper.     (Sections  750  and  757,  (^ivil   Code.) 

In  American  Accident  Company  v.  Reigart,  92  Ky.,  142,  it  was 
held  that  the  lower  court  could  only  grant  the  appeal  during  the 
term  at  which  the  judgment  or  order  was  rendered.  An  appeal 
thereafter  granted  was  void.  The  principle  of  that  case  is  that  the 
lower  court  has  the  exclusive  right  to  grant  an  appeal  within 
the  term,  antl  after  that  the  clerk  of  the  Court  of  Appeals  has 
the  exclusive  right  to  grant  it. 

To  the  same  effect  is  the  case  of  City  of  Newport  v.  Newport 
Gas  Light  Company,  92  Ky.,  445,  where  it  is  said:  **Four  clays, 
after  this  judgment  was  rendered  the  appellants  sued  out  an 
appeal  from  tliis  court  and  superseded  the  judgment. 

** Thereafter,  and  for  the  reason,  doubtless,  that  under  our  Code 
an  appeal  can  only  be  granted  during  the  term  at  which  it  is. 
rendered  by  the  court  rendering  it,  and  which  term  of  the  Louis- 
ville Law  and  P^quity  Court  expires  sixty  days  from  the  judg- 
ment, the  appellants  asked  that  court  to  grant  them  an  appeal. 
It  was  refused,  and  after  the  expiration  of  the  term  they  sued 
out  another  appeal  from  this  court  and  again  superseded  the 
judgment." 

The  valid  supersedeas  was  the  second  one  sued  out  after  the 
expiration  of  the  term  of  sixty  days.  So,  also,  in  the  case  of  the 
Louisville  Industrial  School  of  Reform  v.  City  of  Jjouisville,  8H 
Ky.,  684,  it  is  said  that  •'there  is  no  way  for  a  party  to  bring  a 
judgment  of  an  inferior  court  to  this  court  for  reversal  or  modi- 
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770     .  LOUISVILLE   GAS  CO.  V.  CLAY. 

floation  until  after  the  term   at   which   it  was  rendered  has  ex- 
pired, unless  the  appeal  bu  granted  by  such  inferior  court." 
Upon  the  refusal  of  the  inferior  court  to  grant  the  appeal  the 

appellant,  if  he  be  otherwise  entitled  to  such  appeal,  may  obtain 
one  from  the  lower  court  during  the  term  by  motion  in  this  court  , 
for  a  mandamus. 

In  this  case  he  is  clearly  entitled  to  the  appeal  as  a  matter  of 
right,  and  upon  an  application  therefor  the  lower  court  will 
^rant  it.  That  it  affects  the  substantial  rights  of  the  appellant 
and  is  final  in  its  effect  is  fully  shown  in  the  Kelley  motion, 
this  day  determined.     (Kelley  v.  Toney,  &c.,  ante,  718.) 

The  motion  is  overruled. 


LOUISVILLE  GAS  CO.  v.  CLAY. 

(Filed  March  8,  1894.) 

Husbjind's  rijiht  in  stock  in  corporation  held  by  wife— Where  a  wife  dies 
the  owner  of  certificates  of  stock  in  an  incorporated  company,  the  stock 
passes  to  the  husband  unless  it  is  expressed  on  the  face  of  the  certiflcat^*  or 
transfer  book  of  the  company  that  such  sock  is  for  the  nse  of  the  wife.  The 
mere  issual  of  the  certificate  in  the  name  of  the  wife  does  not  indicate  that 
it  is  for  the  ''uHe"  of  the  wife,  so  as  to  deprive  the  husband  of  his  marital 
rights  under  the  same. 

Humi)hroy  &  Davie  for  appellant. 

Barnett,  Miller  &  Barnett  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  division. 

Opinion  of  the  cou\'t  by  Judge  Hazel risrg. 

Mrs.  Pattie  A.  Clay  died  in  December,  1891,  leaving  a  husband, 
tlie  appellee,  and  five  children  surviving  her. 

The  husband  qualified  as  the  administrator  of  his  wife  and  as 
guardian  for  his  children. 

When  she  died  Mrs.  Clay  was  the  owner  of  100  shares  of  the 
capital  stock  of  the  appellant,  which  had  been  issued  to  her  in 
the  usual  form,  thv  certificates  reading  that  "Pattie  A.  Clay  is 
entitled  to  *  *  *  shares  of  the  capital  stock  in  the  Louisville 
(las  Company,  transferable  in  person  or  by  attorney  on  the  books 
of  the  oompaiiy  at  their  office  in  Louisville.'^ 

Neither  upon  the  face  of  the  certificates  nor  on  the  stock  book 
of  tlie  company  was  there  expressed  any  **use''  to  the  bolder, 
sei)arate  or  otherwists 

The  question  on  this  appeal  is,  does  the  stock  in  question 
descend  to  the  children  of  Mrs.  Clay  or  does  it  pass  to  her  hus- 
band? The  statute  supposed  to  control  the  subject  (General 
Htatut(»s,  chapter  52,  article  4),  is  as  follows: 

"Section  15.  If  any  stock  in  any  of  the  banks  or  other  corpor- 
ations of  tills  State  is  takt^n  for  or  transferred  to  any  female,  and 
it  is  expressed  on  tlie  face  of  the  certificate  or  transfer  t)ook  of 
sucli  stock  that  it  is  for  the  use  of  such  female,  no  husband  of 
hers  shall  take  any  interest  in  such  stock  or  the  dividends 
thereon,  and  at  her  death  it  shall  pass  to  her  heirs;  but  if  un- 
married she  may  dispose  of  it  by  will;  or,  if  married,  so  dispose 
of  it  with  the  consent  of  her  husband,  or  without  such   consent 
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if  so  provided  in  the  deed  or  will  creating  the  trust.  She  may 
receive  the  dividends  and  give  acquittances  therefor,  though  mar- 
ried, but  she  shall  not,  in  any  way,  anticipate  the  same,  nor 
fshaJl  any  dividend  l)e  paid  upon  an  order  or  power  given  by  her 
before  the  same  is  declared/' 

It  seems  to  us  that  in  order  to  impress  on  the  stock  the  qual- 
ity which  extinguishes  the  husband's  marital  rights  two  things 
are  necessary:  First,  the  stock  must  be  taken  for  her  or  trans- 
ferred to  her;  second,  there  must  be  some  expression  or  indica- 
tion on  the  face  of  the  certificate  or  transfer  book  of  the  stock  to 
the  etfecf  that  the  stock  is  "for  the  use  of  the  female." 

It  may  be  argued  that  if  the  stock  stands  in  her  name  she  nec- 
essarily'has  the  use  of  it,  as  it  would  be  absurd  to  say  that  she 
has  not  the  use  of  tliat  which  she  owns.  But  the  use  she  has  as 
such  owner  is  not  the  use  created  by  the  terms  of  the  statute. 
The  provision  that  the  stock  "is  for  the  use  of  such  female,'' 
when  expressed  on  the  certificates  or  stock  book,  raises  or  cre- 
ates a  trust,  and  the  statute  in  question  operates  to  exclude  the 
husband  from  taking  any  interest  therein,  althouerh  it  may  not 
be  disposed  of  l)y  will,  save  with  his  consent.  I^nless  these 
words,  or  words  of  similar  import,  are  so  expressed,  we  think  the 
statute  has  no  application  in  controlling  the  disposition  or  desti- 
nation of  the  stock.  It  goes  as  any  otlier  unfettered  personalty 
of  tlie  wife.  That  whicli  was  to  be  expressed  on  the  certificate's 
under  the  old  statute  on  this  subject  was  that  such  stock  was 
"for  the  ex-clusive  use  of  such  female,"  and  it  is  argued  that  by 
the  omission  of  the  word  "exclusive"  the  present  statute  creates 
the  trust,  even  if  it  be  not  expressed  on  tlie  certiflates  of  stock 
that  it  is  for  the  use  of  the  female. 

This  is  l)ut  a  repetition  of  the  argument  before  alluded  to  that 
the  use  of  the  ])roperty  must  follow  its  ownership,  and  that  by 
simply  putting  it  in  the  name  of  tlie  female  the  use  of  it  is  im- 
plied. This  construction  renders  nugatory  the  important  require- 
ment that  upon  tlie  face  of  certificates  or  on  the  stock  book  there 
must  be  express(»d  "tliat  it  is  for  the  use  of  the  female." 

If  such  had  been  the  intention  the  statute  would  have  read 
"that  wlien  stock  in  any  of  the  banks  or  other  corporations  of 
this  State  is  taken  for  or  transf*^rred  to  any  female  no  husband 
of  hers  shall  take  any  interest,''  (*tc. 

We  think  the  words  of  the  present  statute  "for  the  use  of  such 
female"  mean  the  same  thing  as  the  words  of  the  old  statute 
"for  tlie  exclur.ive  use  of  such  female,"  and  that  unless  the  cer- 
tificate or  transfer  book  of  the  stock  contain  some  such  words 
indicative  of  the  creation  of  such  "use"  in  the  female,  the  stat- 
ute in  question  extinguishing  the  marital  rights  of  the  husband 
do  not  apply. 

The  judgment  of  the  chancellor  giving  the  stock  to  the  hus- 
band is  affirmed. 


EAWLINGS,  &c.  v.  McUOBERTS,  &c. 

(Filed  March  8,  1894.) 

Certain  instrument  a  deed  of  couveyanoe  and  not  a  will— A  writing  in  the 
form  of  a  deed  of  conveyance,  duly  executed,  acknowledged  and  recorded, 
'  wliereln  the  grantor,  in  consideration  of  love  and  affection  and  to  provide 
for  his  kindred,  kcIIb,  aliens  and  conveys  to  certain  kinspeople  all  his  real 
estate,  with  the  condition  annexed  that  the  deed  was  to  be  put  to  record, 
**bnt  not  to  take  effect,  so  as  to  give  possession  to  the  grantees  until  after 
the  grantor's  death,  at  which  time  they  are  to  divide  the  land,"  is  in  intent 
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and  effect  a  deed  of  conveyance  and  not  a  will.  It  was  an  irrevocable  con- 
veyance of  the  land,  although  the  ri^ht  to  the  possession  did  not  pass  to  the" 
grantees  until  the  death  of  the  grantor. 

W.  O.  Bearing,  John  P.  McCartney,  J.  H.  Power,  Wm.  H.  Holt 
and  Edward  W.  Hines  for  appellants. 

W.  J.  Hendrick  and  W.  G.  Bullitt  for  appellees. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazel rigg. 

The  sole  question  to  be  determined  on  this  appeal  is  whether 
the  follovving  instrument  is  a  deed  or  a  will:  **This  deed  of  con- 
veyance, made  and  entered  into  this  6th  day  of  April,  1891,  by 
and  between  Austin  Rawlings,  of  PMeming  county,  Ky.,  of  the 
first  part,  and  Thomas  R.  Mc Roberts,  Wm.  Mc Roberts,  Jo4in  Mc- 

Roberts,  Jamse  McRoberts  and  George  McRoberts,  of  Fleming 
county,  Ky..  of  the  second  pirt.  witnesseth:  That,  whereas, 
Austin  Rawlings,  a  bachelor,  now  advanced  in  years,  has.numer- 
ous  kinspeople,  and,  whereas,  in  view  of  the  uncertainty  of  life, 
said  Rawlings  desires  to  makr  a  distribution  of  his  estate,  to 
take  effect,  however,  and  to  go  into  effect  on  and  after  death. 
Now,  in  consideration  of  $1  cash  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  Austin  Rawlings  has 
this  day  aliened,  sold  and  conveyed  unto  the  said  George  Mc- 
Roberts, a  great  nephew,  all  my  right,  title  and  interest  in  and 
to  all  that  tract  or  parcel  of  land  bouglit  by  said  Rawlings  of 
James  Rice,  and  which  land  is  situated  in  Fleming  county,  Ky., 
on  the  waters  of  Locust  Creek,  and  the  same  is  bounded,  *  **  * 
supposed  to  contain  about  InO  acres,  to  him,  his  heirs  and  as-^ 
signs,  forever,  with  covenants  of  general  warranty,  to  hiave  pos- 
session at  my  death.  This  is  understood  to  pay  George  Mc- 
Roberts for  the  kindness,  care  and  nursing  rendered  me,  and 
which  may  be  necessary  hereafter  while  I  may  live.  The  said 
Austin  Rawlings  has  also  this  day  aliened,  sold  and  conveyed 
jointly  to  Thomas  McRoberts,  James  McRoberts,  Wm.  McRoberts 
and  John  McRoberts  all  his  right,  title  and  interest  in  and  to  all 
the  residue  of  his  said  land  of  which  he  is  now  seized,  consist- 
ing of  about acres,  the  same  being  situated  in  Fleming- 
county,  Ky.,  and  is  described  as  follows,  to  wit  (giving  metes 
and  bounds  of  several  tracts):  All  of  the  foregoing  tracts  and 
parcels  of  land  the  said  Austin  Rawlings,  for  and  in  considera- 
tion of  love  and  affection,  and  as  recited  heretofore,  hereby 
aliens,  sells  and  conveys  unto  the  said  parties  of  the  first  part, 
namely,  Thomas  McRoberts,  John  McRoberts,  James  McRoberts 
and  Wm.  McRoberts,  their  heirs  and  assigns  forever,  with  cov- 
enants of  general  warranty.  This  conveyance  to  put  to  record 
but  not  to  take  effect  so  as  to  give  possession  unitl  after  my 
death,  at  which  time  they  are  to  divide  the  same  as  they  see  nt 
and  proper.  It  being  the  intention  of  said  party  of  the  first  part 
to  make  each  and  all  of  the  parties  of  the  second  part  equal  as 
near  as  possible,  who  are  my  nephews  (sons  of  my  deceased 
sister,  whom  I  have  raised),  said  party  of  the  first  part  further 
conveys  and  stipulates  that  at  his  death  whatever  money,  notes- 
or  personal  property  remains  is  to  be  divided  equally  between 
said  last-named  four  nephews,  each  accounting  for 'sums  ad- 
vanced, not  taking  into  consideration  rents,  which  are  not  to  be^ 
taken  against  them  after  paying  at  my  death  $60  to  Elizabeth 
McRoberts,  wife  of  George  McRoberts,  for  kindness  and  atten- 
tion to  me  while  living,  to  have  and  to  hold  unto  the  said  George^ 
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McRoberts,  Thoams  R.  McRoberts  James  McRoberts,  John  Mc- 

Roberts,  their  heirs  and  assigns  forever.     In  testimony  whereof, 

the  party  of  the  first  part  has  hereunto  subscribed  his  name,  day 

•»nd  year  first  above  written. 

** Signed:     A.  RAWLINGS. 
^•Attest    JAMES  MoCREARY." 

This  instrument  was  signed  and  acknowledged  by  the    grantor 

before  James  McCreary,  the  clerk  of  the  Fleming  County  Court, 
Avho  had  also  witnessed  tlje  signature  of  the  grantor,  and  it  was 
thereupon  recorded  in  that  office. 

The  contention  of  the  appellants,  who  were  the  plaintiffs  below. 
Is  that,  although  the  document  is  couched  in  the  form  of  a  deed 
«nd  has  the  usual  words  of  conveyance,  yet  it  is  in  fact  a  testa- 
mentary disposition  of  the  property  described,  and  hence  a  will. 
They  sue  for  the  land  sought  to  be  conveyed  to  the  appellees  be- 
cause the  writing  as  a  will  is  not  effective  through  lack  of  proper 
attestation  under  the  statute.  It  is,  of  course,  true  that  the  form 
of  the  instrument  is  not  conclusive  of  the  intention  of  the  maker 
of  it;  nevertheless  if  the  writing  has  all  the  requisites  of  a  deed 
it  is  a  fact  throwing  strong  light  on  the  intention. 

Here  we  have  grantor  and  grantee,  and  the  ordinary  words  op- 
erative of  conveyance;  we  have  the  thing  granted,  the  considera- 
tion expressed,  the  execution,  including  signing,  attestation  and 
acknowledgment,  deliverj-,  acceptance  and  registration. 

As  Lord  Cook  would  put  it,  we  have  the  premises,  habendum, 
tenendum,  reddendum,  condition,  warranty  and  covenants.  But 
with  all  this,  if  the  instrument  has  no  present  operation.  If  in- 
tended to  vest  no  present  interest,  but  only  appoints  what  is  to 
be  done  after  the  death  of  the  maker,  it  is  a  testamentary  instru- 
ment. It  seems  to  us,  however,  that  besides  the  fact  that  the 
form  of  the  writing  shows  the  intention  of  the  grantor  to  make 
an  ordinary  deed,  with  possession  postponed  until  after  his  death, 
the  significant  fact  that  the  instrument  was  to  be  put  to  record 
is  substantially  conclusive  of  the  point  involved.  Tliis  shows  its 
irrevocable  nature. 

**This  conveyance  to  be  put  to  record  but  not  to  take  effect  so 
as  to  give  possession  until  after  my  death''  is  the  language.  And 
then  what?  Not  that  the  grantees  are  then  to  own  the  lands  or 
takf  the  lands.  They  are  made  the  owners  by  the  instrument, 
but  they  are  to  divide  what  is  already  theirs.  It  seems  to  us  that 
Jf  the  express  words  of  the  grant  are  to  control,  the  instrument 
must.be  construed  to  be  a  conveyance,  with  possession  of  the 
land  conveyed  postponed  until  after  the  death  of  tlie  grantor. 

If  a  will,  then  it  was  revocable,  and  the  provision  tnat  it  was 
to  go  to  record  is  wholly  inconsistent  with  the  thought  of* 
revocation.  The  intention  was  to  put  the  instrument  with  the 
thought  of  revocation.  The  intention  was  to  put  the  instrument, 
j<olemnly  aknowledged  as  it  was  in  due  form  of  law,  forever 
beyond  the  control  of  the  maker,  but  in  providing  for  thus  putting 
it  on  the  record,  as  indeed  was  its  ordinary  course,  as  the  grantor 
knew  he  was  careful  to  have  this  expected  registration  so  opera- 
tive as  not  to  give  instant  possession  as  it  ordinarily  would  do. 
It  may  be  true,  as  contended,  that  the  reasons  given  for  making 
the  in'struitient  are  those  often  given  by  testators  when  about  to 
make  their  last  wills  and  testaments,  but  the  fact  that  the 
grantor  was  a  bachelor,  advanced  in  years,  had  numerous  kins- 
people,  and  desired  to  make  a  distribution  of  liis  estate  because 
of  the  uncertainty  of  life,  are  all  facts  fully  consistent  with  the 
intention  of  making  a  disposition  or  distribution  of  his  property 
hy  a  deed,  and  while  it  is  provided  that  tlie  **distribution'*  was 
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to  take  "eflPeot  only  on  and  after  death,"  and  thus  the  character- 
isticR  of  a  will  are  suggested,  yet,  looking  at  the  express  effect 
to  be  given  the  recording  of  the  instrument — that  is,  to  delay 
merely  the  possession— we  are  constrained  to  the  conclusion  that 
the  intent  was  to  make  an  irrevocable  conveyance  of  the  fee, 
the  enjoyment  of  which  only  was  to  be  deferred  until  after  the* 
death  of  the  grantor.  The  language  **(o  take  effect,  however, 
and  to  go  into  effect  on  and  after  death"  is  supposed  by  counseT 
for  the  appellants  to  be  conclusive  of  the  question.  But  it  will 
be  observed  that  it  is  not  said  that  the  writing  is  to  take  effect 
or  go  into  effect  on  and  after  death.  The  words  of  the  grant  are 
those  which  are  operative  of  conveyance — are  effective  immedi- 
ately. They  are  in  the  present  tense.  The  erantor  ** hereby 
aliens,  sells  and  conveys,"  etc.,  but  the  distribution— that  is, 
the  division  provided  for,  not  the  grant — is  postponed  until  after 
the  death  of  the  grantor. 

It  is  not  true,  as  so  earnestly  argued  by  counsel,  that  in  posi- 
tive and  unequivocal  terms,  the  deed  was  not  to  take  effect  or  go 
into  effect  until  on  and  after  death.  It  was  the  possession 
merely,  the  actual  division  and  distribution  that  was  thus  post- 
poned. No  inferences  arising  out  of  the  gifts  of  the  personalty, 
as  made  in  the  deed,  can  be  allowed  to  overreach  the  clear  terms 
of  the  grant  of  the  real  estate,  no  questions  respecting  the  per- 
sonal property  being  before  us. 

Numerous  cases  are  referred  to,  in  which  certain  writings  are 
held  to  be  wills  rather  than  deeds,  the  underlying  principles 
being  the  same  in  all  of  them.  By  like  energy,  no  doubt,  as^ 
many  instances  might  be  found  where  the  instrument  has  been 
held  to  be  a  deed  ratlier  than  a  will.  Cases  are  useful  in  de- 
termining questions  like  the  one  before  us,  only  as  they  illus- 
trate the  principles  involved.  It  would  be  unprofitable  to  dis- 
cuss them  or  distinguish  them  from  the  case  under  considera- 
tion. We  have  examined  them  and  find  them  merely  declar- 
atory of  the  well-known  distinction  between  wills  and  deeds. 
They  throw  no  light  on  the  intention  of  Austin  Rawlings  in 
making  the  deed  of  April,  1891. 

The  judgment  dismissing  the  petition  and   upholding  the  writ- 
ing in  contest  as  a  deed  is  affirmed. 


MENNE'S  HEIRS  v.  MENNE. 
(Filed  March  8,  1894— Not  to  be  reported.) 

Conveyance  by  wife  to  husband— Fraud— A  oonveyance  by  a  wife  of  land, 
acquired  by  her  by  devine,  to  her  huBband  without  oonMderation  may  ii> 
some  cases  be  upheld,  but  only  where  she  executed  it  iDtelligently  and  with- 
out coercion  or  fraud. 

A  wife  conveyed  land  devispd  to  her  by  her  first  husband  to  a  strangeir 
without  consideration,  who  immediately,  without  consideration,  conveyed 
it  to  the  wife's  second  husband.  The  wife  was  IfKUorant  of  her  rights  in  tb& 
property,  and  was  induced  to  make  the  conveyance  upon  the  husband 'ft 
representations  that  unless  she  did  so  her  son  by  her  first  husband  could 
take  the  property  from  her,  and  also  upon  the  husband's  promise  to  devise- 
the  land  In  the  same  way  it  would  go  if  held  by  her.  This  the  husband 
attf*nipted  to  do,  but  the  will  was  void  because  imperfectly  ezecutf*d.  Held 
—The  conveyance  by  the  wife  should  be  set  aside  because  she  did  not  execute 
it  intellifrenrlv  and  freely,  but  was  Induced  to  do  so  by  the  fraudulent' repre- 
sentations of  her  husband. 

Root  &  Root  and  A.  T.  Root  for  appellants. 

M.  J.  Brown  for  appellee. 
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Appeal  from  Campbell  Circuit  Court. 
Opinion  of  tlie  court  by  Judge  Lewis. 

» 

Appellee,  to  whom  was  devised  by  her  first  husband,  John 
Varhagan,  the  real  property  in  controversy,  brought  this  action, 
to  set  aside  a  deed  therefor  made  by  herself  and  second  husband, 
J.  F.  Menne,  to  one  Michael  Costigan,  without  consideration, 
and  by  him  immediatley  conveyed  back  to  J.  F.  Menne,  likewise 
without  consideration. 

Although  such  a  scheme  to  divest  the  wife  of  her  title  to  real 
property  and  pass  it  to  her  husband  has  been  in  some  cases  up- 
held by  this  court,  still  it  should  not  be  permitted  to  stand  in 
any  case  where  she  has  not  intelligently  and  without  coercion  or 
fraud  entered  into  it. 

Appellee  had  two  children  by  her  first  husband,  and  the  effect 
of  the  deeds  was  to  entirely  deprive  them  of  the  estate  their 
father  had  acquired  and  trustingly  devised  to  their  mother,  and 
give  it  to  the  children  by  her  second  husband. 

The  two  grounds  upon  which  she  seeks  to  set  aside  the  deeds 
are,  first,  want  of  consideration,  which  we  need  not  now  con- 
sider, but  the  s'H?ond  ground  is  that  her  husband,  ultimate  ben- 
eficiary of  the  transaction,  represented  to  her  that  unless  she 
made  the  conveyance  one  of  her  sons  by  the  first  husband,  who 
seems  to  have  l)een  on  bad  terms  and  frequently  quarrelled  with 
his  stepfather,  would  sue  and  deprive  her  of  the  land. 

The  evidence  satisfactorily  shows  she  was  ignorant  of  her 
actual  legal  rights  under  the*  will,  and  believing  such  represen- 
tation to  be  truthful,  and  upon  faith  of  her  husband's  promise  to 
devise  the  land  by  his  will  in  the  same  way  it  would  go  if  held 
by  her,  she  united  in  the  deed  to  Costigan. 

It  appears  J.  F.  Menne  did  attempt  by  will  to  devise  the  land 
to  his  wife,  appellee,  but  the  instrument  being  defectively  ex- 
ecuted, was  not  admitted  to  record. 

In  our  opinion   appellee  did   not  join   in   the  deed  to  Costigan 
freely  and  intelligently,  but  was  induced  to  do  so   by  fraudulent, 
representations  of  her   husband;  consequently,    the*  lower  court 
properly  set  aside  that  deed  as  well   as  one  from   Costigan   to  J. 
F.  Menne,  whereby  appellee  is  reinvested  with  title  to  the  estate^ 
devised  by  her  first  husband. 

Judgment  affirmed. 


COMMONWEALTH  v.  MAGOFFIN,  Ac. 
(Filed  March  8,  1894— Not  to  be  reported.) 

1.  OfiSclul  bonds— Authority  to  sign  name  of  surety — One  can  not  become 
bound  88  surety  on  an  otficial  bond  unless  be  signs  his  name  in  person  or  by 
an  agent  dnly  authorized  by  written  power  to  do  so  for  him.  Mere  verbal, 
authority  in  the  agent  to  sign  the  surety's  name  will  not  bind  the  surety. 

2.  Same — Where  an  official  bond  is  so  executed  as  to  be  not  binding  on  one 
of  tbe  sureties  named  in  the  body  of  it,  it  is  not  binding  on  any  of  tne  other* 
BCireties. 

8.  A  county  court  has  authority  to  accept  tbe  revenue  bond  of  a  sheriff 
only  within  tbe  period  fixed  by  the  statute,  and  a  bond  executed  or  accepted: 
after  that  time  is  void. 

A  revenue  bond  which  was  signed  by  only  a  part  of  the  sureties  within, 
tbe  period  fixed  by  statute,  and  by  the  others  subsequently,  and  which  was^ 
never  acted  on  by  the  county  court,  is  void. 
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W.  J.  HendrJck  for  appellant. 
Bell  &  Bell  and  P.  B.  Thompson  for  appellees. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  brought  to  recover  on  a  revenue  bond  purport- 
ing to  have  been  duly  executed  on  first  Monday  of  January,  1887, 
by  J.  M.  Board,  sheriff  of  Mercer  countj',  and  appellees,  his 
sureties. 

Failure  of  Board  to  fully  collect  and  pay  over  State  Revenue 
for  that  year  as  he  had  covenanted  to  do,  and  his  consequent 
liability  for  alleged  deficiency,  is  not  controverted;  but  upon 
various  grounds,  all  of  which  need  not  be  considered,  appellees 
resist  recovery  of  them  for  any  part  thereof. 

1st.  They  allege  that  at  least  two  of  those  whose  names  are 
stated  in  body  of  the  bond  as  sureties  and  subscribed  thereto, 
were  not  in  fact  signed  until  the  day  after  first  Monday  of  Jan- 
uary, 1887. 

2d.  That  the  name  of  one  of  them  was  not  signed  by  himself 
nor  by  a  person  having  written  autliority  to  do  so,  but  by  another 
one  of  the  sureties  without  any  authority  whatever. 

Appellant,  plaintiff  below,  does  not  in  its  reply  make  an  issue 
of  fact  in  respect  to  either  statement  of  the  answer  mentioneti; 
so  far  from  it  the  petition  does  not  contain  a  statement  that  the 
county  court  did  at  any  time  approve  and  accept  the  bond  in 
question. 

In  Commonwealth  v.  Yarbrough,  84  Ky.,  496,  the  rule  in  such 
case  as  this  is.  upon  authority  of  several  cases  cited,  stated  and 
illustrated  as  follows:  "As  the  power  of  the  county  court  to  take 
the  revenue  bond  of  sheriffs  exists  alone  by  statutory  authority, 
and  as  tlie  statute  prescribes  the  time  in  which  such  bond  shall 
be  taken,  and  as  such  bond,  although  tendered  and  partially 
signed  within  the  time  fixed  by  the  statute,  has  no  binding  force 
until  adjudged  sufficient  and  accepted  by  the  county  court  in 
taking  the  !)ond  in  controversy  not  within  the  time  fixed  by  the 
statute,  was  without  authority  and  the  bond  is  void." 

In  this  case  it  not  only  appears  the  bond  was  only  partially 
t?igned  on  the  day  prescribed  by  statute,  but  there  seems  to  have 
been  no  action  taken  by  the  county  court  in  respect  to  either 
them  or  those  who  signed  it  the  following  day. 

It  iias  been  repeatedly  decided  by  this  court  that  a  surety  is 
not  bound  to  answer  for  default  of  his  principal  in  such  bond  as 
the  one  in  question  unless  he  either  signs  his  name  in  person,  or 
in  writing  empowers  another  to  do  so  for  him. 

Adhering  to  the  rule  mentioned,  we  must,  therefore,  hold  that 
upon  the  first  ground  the  bond  is  ineffectual  and  void  as  to  all 
the  sureties.  And  being  not  binding  upon  that  one  of  them 
whose  name  was  signed  without  authority,  according  to  another 
well-settled  rule,  it  is  not  binding  on  the  olher;  for,  as  said, 
where  the  principal  has  proposed  certain  persons  as  his  sureties, 
all  of  whose  names  are  set  out  in  the  bond,  each  one,  as  he  signs, 
has  the  legal  and  moral  right  to  expect  and  rely  upon  the  proper 
officer  causing  it  to  be  fully  and  properly  signed;  and  thus  each 
officer  is  expected  and  required  not  only  to  cause  all  to  sign,  but 
to  have  each  to  do  so  in  such  manner  and  time  as  will  bind  him 
jointly  with  the  others. 

In  our  opinion  the  bond,  for  reasons  stated,  sued  on  is  not 
effectual  and  binding  on  the  sureties  for  any  purpose,  either  as  * 
statutory  or  common  law  bond. 

Judgment  affirmed. 
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CAMERON,  &o.  V.  BRANDEN. 

(Filed  February  14,  1894.) 

Settlements  of  fiduciaries— Failure  to  appeal— Where  a  (tuardian  has  roade 
a  settlement  of  his  accounts  "with  the  county  court,  and  that  court  has,  upon 
full  bearing  of  exceptions  filed  hy  the  ward  to  the  settlement,  fixed  the 
amount  due  hy  the  guardian,  the  remedy  of  the  guardian,  if  he  is  dissatis- 
fied, is  by  appeal,  and,  failing  to  appeal,  he  can  not  surcharge  the  settle- 
ment in  the  circuit  court. 

Robert  Crenshaw  and  W.  G.  Bullitt  for  appellants. 

R.  A.  Burnett  and  J.  E.  Kelly  for  appellee. 

Appeal  from  Tri<?g  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

Prior  to  May  5,  1886,  appeals  from  judgments  of  county  courts 
admitting  an  administrator's  or  guardian's  settlement  to  record 
were  not  authorized  or  provided  for  by  statute. 

On  that  day  it  was  provided  by  an  act  of  the  general  assembly, 
CarrolTs  Code,  section  379,  that  appeals  should  lie  to  the  circuit 
court  from  all  orders  or  judgments  of  the  county  court  in  settle- 
ments of  the  accounts  of  personal  representatives  or  guardians. 

J.  H.  Branden  qualified  as  the  guardian  of  Julia  A.  Branden. 
In  April,  1892,  his  ward  having  previously  married  Lee  Cameron, 
Branden  made  a  settlement  of  his  accounts  with  the  county 
court.  At  the  May  term  following,  Cameron  and  wife  appeared 
and  filed  exceptions  to  this  settlement,  and  on  a  final  hearing  in 
this  tribunal,  all  parties  being  present,  tl)e  exceptions  were  sus- 
tained, and  it  was  found  and  so  adjudged  that  Barnden  owed  his 
ward  $287.60,  and  this  settlement  was  admitted  to  record. 

More  than  sixty  days  after  this  suit,  no  appeal  having  been 
taken  to  the  circuit  court  from  this  judgment  by  Branden,  Cam- 
eron and  wife  brought  this  suit  to  recover  the  amount  found  due 
them  by  the  judgment  above  referred  to. 

.In  this  petition  the  full  facts  concerning  this  settlement  were 
set  out,  and  copies  of  the  orders  of  the  county  court  showing  its 
admission  to  record  were  filed  as  exhibits. 

In  his  answer  Branden  admitted  the  allegations  touching  the 
Judgment  of  the  county  court,  but  sought  to  surcharge  the  set- 
tlement thus  made,  alleging  that  the  court  liad  improperly 
charged  him  with  certain  collections  and  had  failed  to  credit 
bim  with  several  amounts  paid  out  by  him  for  his  ward. 

The  court  overruled  a  demurrer  to  this  answer,  heard  the 
causes  on  the  issues  there  i)resented,  and  corrected  tlie  setlle- 
ment  in  several  particulars. 

From  that  judgment  this  appeal  is  prosecuted, and  the  question 
is,  did  the  answer  present  a  good  defense  to  the  action?  We 
think  not.  These  questions  had  been  fully  heard  and  determined 
by  the  county  court,  a  tribunal  which  had  jurisdiction  both  of 
the  subject-matter  and  the  parties  litigant.     Its  judgment  wa.s, 
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therefore,  conclusive  upon  all  of  the  parties  and  privies  thereto  so 
long  as  it  remained  unreversed. 

It  has  been  held  by  the  Court  of  Appeals  (Bell,  &c.  v.  Hen- 
shaw's  Ex'rs,  91  Ky.,  430),  that  a  devisee  could  not,  under  the 
provisions  of  the  act  cited,  supra,  contest  a  settlement  by  the 
fiduciary  in  both  the  county  and  circuit  courts,  and  that  wlien 
he  contested  its  validity  in  the  county  court  his  remedy  was  by 
an  appeal.  It  is,  of  course,  equally  clear  that  a  fiduciary  can 
not  contest  his  settlement  with  a  devisee  or  ward  in  the  county 
court,  and  then  seek  to  surcharge  that  settlement  in  an  action 
brought  to  recover  of  him  the  amount  found  due  upon  his  settle- 
ment.    His  only  remedy,  if  dissatisfied,  is  by  an  appeal. 

Bran  den  appeared  in  the  county  court  and  made  his  settle- 
ment therein  in  the  presence  of  his  ward.  He  failed  to  appeal 
and  is  now  without  remedy.  The  demurrer  to  the  answer  ought 
to  have  been  sustained. 

The  jud<j:ment  is,  therefore,  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


HABTWELL,  &c.  v.  LOUISVILLE  &  NASHVILLE  B.  B.  CO. 

(Filed  March  7,  1894.) 

1.  Carriers— Rights  of  consiKDor  and  oonsienee — The  consignee  named  In 
a  bill  of  lading  is  presumptively  the  owner  of  the  ^onds,  and  must  be  treated 
by  the  carri»»r  as  the  absolute  owner  until  the  carrier  has  had  notice  to  the 
contrary,  and  a  delivery  to  him  without  such  notice  will  discharge  the 
carrier. 

2.  Same — Where  there  has  been  no  agreement  t-o  ship  the  goods  which  will 
make  the  delivery  of  them  to  the  carrier  a  delivery  to  the  oonsifcnee  and  vest 
the  property  in  him,  the  shipper  may.  even  after  the  delivery  to  the  carrier 
and  after  the  bill  of  lading  has  been  signed  and  delivered,  or  after  the  goods 
have  passed  from  the  possession  of  the  initial  carrier  into  that  of  a  succeed- 
ing one,  alter  their  destination  and  direct  their  delivery  to  another  consignee 
unless  the  bill  of  lading  has  been  forwarded  to  the  consignee  first  named  or 
to  some  one  for  his  use. 

Where  a  consignor  of  goods,  to  whom  the  bill  of  lading  was  delivered^ 
afterward  notified  the  carrier  not  to  deliver  tbe  ^rnods  to  the  consifrnees  until 
they  produce<l  the  bill  of  lading  and  paid  a  draft  which  the  consignor  bad 
drawn  on  them,  and  the  carrier,  in  violation  of  that  direction^  delivered  the 
goods  to  the  consignees  without  the  production  of  the  bill  of  lading  and  be- 
fore the  draft  was*  pa  id,  the  consignor  has  a  cause  of  action  against  the  car- 
rier: and  the  consif^nor  and  a  bank  to  which  he  assifrned  the  bill  of  lading^ 
and  in  whose  favor  the  draft  was  drawn,  were  properly  joined  as  plaintifis, 
there  being  no  written  transfer  of  the  bill.  But  even  if  the  joinder  waa 
improper  the  defendant  could  not  be  prejudiced;  and  it  is  immaterial  to  the 
defendant  whether  there  was  any  consideration  for  the  assignment  of  the 
bill  to  the  bank. 

S.  H.  Bush  for  appellants. 

W.  H.  Marriott  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 
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Mr.  Hutchison,  in  his  work  on  Carriers,  says:  **The  consignee 
named  in  the  bill  of  lading  is  presumptively  the  owner  of  the 
goods,  and  must  be  treated  by  the  carrier  as  the  absolute  owner 
until  he  has  had  notice  4:o  the  contrary,  and  a  delivery  to  hin> 
without  such  notice  will  discharge  the  carrier.'' 

And  again:  *' Where  there  has  been  no  agreement  to  ship  the 
goods,  whicli  will  make  the  delivery  of  them  to  the  carrier  a 
delivery  to  the  consignee  and  vest  the  property  in  him,  the 
shipper  may,  even  after  the  delivery  to  the  carrier  and  after  the 
bill  of  lading  has  been  signed  and  delivered,  or  after  the  good». 
have  passed  from  the  possession  of  the  initial  carrier  into  that 
of  a  succeeding  one,  alter  their  destination  and  direct  their  de- 
livery to  another  consignee,  unless  the  bill  of  lading  has  been 
forwarded  to  the  consignee  first  named  or  to  some  one  for  his 
use.'' 

We  believe  the  above  is  a  correct  statement  of  the  law.  The 
petition  In  this  case,  to  which  a  demurrer  was  sustained,  shows 
that  the  plaintiff,  Hartwell,  was,  on  the  9th  of  September,  1892, 
the  owner  of  170  barrels  of  apples,  and  made  a  contract  with  de- 
fendant, whereby  it  agreed  and  contracted  with  him  to  carry  said 
apples  from  Elizabethtown.  Ky.,  to  St.  Louis,  Mo.;  that  the 
apples  were  consigned  to  Pennington  &  Co. ;  that  defendant 
gave  him  a  bill  of  lading  for  the  apples,  which  bill  plaintiff  files 
with  his  petition;  that  said  bill  of  lading  was  endorsed  by  plain- 
tiff, Hartwell,  to  his  co-plaintiff,  the  bank,  and  plaintiff  drew  a 
draft  on  Pennington  &  Co.  in  favor  of  the  bank  for  $8(K),  tlie  value 
of  the  apples,  and  the  bill,  together  with  the  draft,  were  for- 
warded. t9  St.  Louis;  and  the  defendant  was  notified  on  Sep- 
tember 10th,  and  prior  to  the  delivery  of  the  apples  to  Penning- 
ton &  Co.,  and  prior  to  their  arrival  in  St.  Louis,  not  to  deliver 
them  to  Pennington  &  Co.  until  they  produced  the  bill  of  lading 
and  paid  the  draft;  that  Pennington  &  Co.  had  advanced  no 
money  on  the  apples,  and  had  no  interest  therein,  but  the  de- 
fendant, in  violation  of  the  instructions,  wrongfully  delivered 
the  apples  to  Pennington  &  Co.  without  their  having  paid  the 
draft  or  having  produced  the  original  bill  of  lading. 

The  petition  sets  up  a  good  cause  of  action.  It  is  argued  that 
there  was  a  misjoinder  of  parties;  that  either  tlie  bank  or  Hart- 
well should  have  sued;  that  they  could  not  prosecute  a  joint 
action.  How  the  joinder  could  prejudice  thp  defendant  we  are 
at  a  loss  to  see. 

Though  th3  petition  alleges  that  Hartwell  assigned  and  en- 
dorsed the  bill  oi  lading  to  the  bank,  no  written  assignment  or 
transfer  is  alleged,  and  there  is  none  on  the  bill  filed  with  the 
petition.  It  should,  therefore,  be  treated  as  a  verbal  assignment, 
and  while  such  an  assignment  vests  the  bank  with  an  eauitable 
interest  and  makes  it  necessary  that  it  should  be  a  plaintiff, 
Hartwell  is  also  a  necesary  party. 

What  the  bank  paid  Hartwell  for  the  transfer  of  the  bill  of 
lading  is  of  no  concern  to  the  defendant.  If  Hartwell  chose  ta 
give  it  to  the  bank  he  could  do  so. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with- 
directions  to  overrule  botli  the  special  and  general  demurrer  to. 
the  petition,  and  for  further  proceedings. 
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SUPERIOR  COURT  ABSTRACTS. 


SHARPE  V.  COMMONWEALTH. 
BOLLINGER  v.  COMMONWEALTH. 

Filed  February  28.  1894.    Appeal  from  EeDton  Circuit  Court.    Opinion   of 
the  court  by  Judge  Barbour,  overruling  motion  to  affirm  as  delay  case. 
Affirmance  as  delay  case— A  judgment  in  favor  of  the  Commonwealth  in  a 

misdemeanor  case  can  not  be  affirmed  as  a  delay  case,  there  being  no  statute 

authorizing  such  an  affirmance. 

O'Neal,  Phelps  &  Pryor  aud  Hallam  &  Myers  for  appellants;  W.  W.  Cleary 

for  appellee. 

THE  KANAWHA  DISPATCH  v.  RANKIN'S  ADM'rf. 

Filed  February  28,  1894.    Appeal  from   Henderson   Circuit  Court.    Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

Findings  of  fact — In  this  common  law  action,  in  which  the  law  and  facts 
were  submitted  to  the  court,  the  evidence  was  sufficient  to  authorize  the 
court's  findings  of  fact.  And  while  they  were  not  as  full  as  they  might 
have  been,  yet  if  either  party  was  dissatisfied  in  this  respect  the  court  should 
fanve  tteen  requested  to  make  them  more  specific. 

W.  H.  Jackson  and  J.  F.  Clay  for  appellant;  S.  B.  &  R.  D.  Vance  for  ap- 
pel  lee. 

EASTIN,  COMMISSIONER  v.  HATCHITT. 

Filed  P'ebruary  28,  1894.    Appeal  from   Henderson   Circuit  Court.    Opinion 

of  the  court  by  .Judge  Barbour,  affirming. 

Rents  acoruing  after  the  landlord's  death  belong  to  the  heir  and  not  to  the 
personal  representative,  and,  therefore,  if  collected  by  the  personal  repre- 
sentative, his  sureties  are  not  liable  therefor. 

M.  Merritt  for  appellant;  Yeaman  &  Lockett  for  appellee. 

McXEIL,  &c.  V.  WATKINS'  ADM'R. 

Filed  February  28,  1894.    Appeal  from   Laurel   Cinjuit   Court.    Opinion  of 

the  court  by  Judge  Yost,  reversing. 

Interest— In  this  action  upon  a  promissory  note,  which  by  its  terms,  bore 
10  per  cent,  interest  "from  date,"  as  the  plaintiff  alleged  in  her  {petition 
that  the  agreement  was  thai  the  note  should  bear  this  rate  of  interest  until 
the  debt  sliould  be  paid,  and  that  the  words  "until  paid"  were  omitted  by 
mistake  of  the  draftsman,  and  there  was  evidence  of  such  an  agreement  by 
one  of  the  obligors,  a  judgment  against  him  for  10  per  cent,  interest  until 
the  debt  should  be  paid  was  proper;  but  as  there  was  no  evidence  to  connect 
the  other  obligors  with  this  agreement,  and  nothing  to  show  any  mistake  in 
the  note  so  far  as  they  were  concerned,  it  was  error  to  render  judgment 
against  them  for  any  greater  rate  of  interest  than  6  per  cent,  after  the  ma- 
turity of  the  note. 

Byron  &  Eversole  for  appellants;  Ewell  &  Smith  for  appellee. 

HUGHES  V.  WAGGONERS  EX'OR. 

t'iled  Feliruary  28,  1894.    Appeal  from  Cumberland  Circuit  Court.    Opinion 
of  the  court  by  Judge  Yost,  reversing. 
A  judgment  may  be  revived  against  the  personal  representative  of  a  de- 
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fendant  after  ten  days'  notice  has  been  driven  bini  of  the  motion  to  be  made,, 
which  motion  shall  be  docketed  and  tried  as  other  motions. 

No  defense  being  made  to  the  motion  for  revivor  of  judgment  in  this  case^ 
the  court  erred  in  overruling  the  motion,  the  notice  being  sufficient.  The 
fact  that  the  motion  was  pending  from  December,  1887,  until  May,  1890,  does 
not  show  that  it  had  been  abandoned  by  the  plaintiff,  as  it  was  submitted 
in  December,  1887,  and  the  delay  of  the  court  can  not  prejudice  the  plaintiff. 

Scott  Walker  for  appellant:  J.  H.  G.  Sandidge  for  app«^llee. 

MORGAN  V.  COM.MONWEALTH. 

Filed  February  28,  1894.    Appeal  from  Leslie  Circuit  Court.     Opinion  of  the 

court  by  Judge  Yost,  affirming. 

Appeals— Upon  this  appeal  from  a  judgment  convicting  appellant  of  the 
offense  of  selling  liquor  in  Leslie  county  in  violation  of  a  prohibition  law 
then  and  there  in  force,  as  there  was  no  demurrer  to  the  indictment  and  the 
grounds  for  a  new  trial  are  not  in  the  record,  the  court  has  no  means  of 
ascertaining  what  the  appellant  complains  of. 

W.  J.  Hendrick  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  HARVEY. 

Filed  February  28,  1894.     Appeal   from  Warren   Circuit  Court.     Opinion   of 

the  court  by  Presiding  Judge  Brent,  affirming. 

1.  Master  and  secant— Discharge— One  who  was  employed  by  a  railroad 
company  as  brakeman  for  an  indefinite  time,  having  reported  for  duty  and 
held  himself  in  readiness  to  perform  it,  is  entitled  to  recover  of  the  company 
the  agreed  wages  up  to  the  time  he  was  discharged,  although  he  did  no  act- 
ual work.  And  the  fact  that  the  company  failed  to  pay  him  his  wages  and 
Ignored  his  letters  demanding  payment  did  not  amount  to  a  discharge  or 
notice  of  a  discharge.  A  discharge  must  be  in  unambiguous  words  or  by 
actions  clearly  indicating  the  party's  intent. 

3.  Evidence— As  this  was  an  action  to  recover  agreed  wages  and  not  to  re- 
cover damages  for  a  wrongful  discharge,  the  court  properly  refused  to  allow 
defendant  to  allege  and  prove  the  plaintiff's  habits  as  to  liquor. 

3.  Instructions  to  jury— Prejudicial  error— As  the  evidence  all  tended  to 
show  the  value  of  a  brakeman 's  services  was  what  the  oontrnot  in  this  case 
by  fair  implication  called  for,  the  defendant  was  not  prejudiced  by  an  in- 
struction authorizing  the  jury  to  find  for  plaintiff  the  value  of  a  brake- 
man's  services,  as  appeared  from  the  evidence,  although  as  matter  of  law 
the  criterion  of  recovery  was  the  contract  price. 

J.  A.  Mitchell  for  appellant :  Sims  &  Covington,  W.  T.  Cox,  H.  B.  Hines 
and  Edward  W.  Hines  for  appellee. 

MELTON  V.  NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO. 

Filed  February  28,  1894.    Appeal  from   Louisville  Law  and  Equity  Court* 
Opinion  of  the  court  by  Presiding  Judge  Brent,  affirming. 

1.  New  trial— Surprise— The  fact  that  the  plaintiff  was  taken  by  surprise 
by  the  testimony  of  defendant's  witnesses  does  not  entitle  the  plaintiff  to  a 
new  trial  unless  witnesses  had,  by  some  fraud  or  deceit,  led  him  to  rely  upon 
them  to  testify  differently. 

2.  Same— Newly-discovered  evidence— A  new  trial  will  not  be  granted  upon, 
the  ground  of  newly -discovered  evidence  in  the  absence  of  anything  to  show 
that  the  evidence  could  not  have  been  had  at  the  trial  by  ordinary  diligence. 

3.  Railroads— Presumption  of  negligence  overcome- In  this  action  against 
a  railroad  company  to  recover  damages  for  the  killing  of  plaintiff's  stock  by^ 
one  of  defendant's  trains,  as  the  unimpeaohed  testimony  of  defendant's  em« 
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plojes  in  charge  of  the  train  showed  that  there  was  no  negligence,  the  stat- 
utory  presumption    of    negligence   was    overcome,   and    as   the   plaintiff 
introduced  no  other  evidence  he  failed  to  make  out  his  case,  and  a  peremp- 
tory instruction  to  find  for  defendant  was  proper. 
D.  M.  Rodman  for  appellant;  P.  H.  Darby  for  appellee. 

GALLIHER  v.  HARTPIELD,  MOSS,  &o. 

Filed  Fehruary  S8,  1894.     Appeal  from  Adair  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Brent,  dismissing. 

Final  order — An  order  overruling  ademurrar  to  an  answer,  unless  followed 

by  the  entry  of  a  judgment  disposing  of  the  action,  is  not  a  final  order  from 
which  an  appeal  lies. 

Rollin  Hurt  for  appellant;  J.  R.  Hindman  and  Qarnett  &  Garnett  for  ap- 
pellees. 

brb:yfogle  v.  woods  adm'r. 

Filed  March  7,  1894.     Appeal  from  Hardin   Circuit  Court.     Opinion   of  the 
court  by  Judge  Barbour,  affirming. 

1.  Lease  of  mineral  lands— Notice  of  prior  lease— A  lessee  of  mineral  lands 
bnving  talsen  his  lease  and  worked  the  property  with  knowledge  of  a  prior 
lease,  he  is  liable  to  the  prior  lessee  for  the  damages  resulting  to  him  from 
the  working  of  the  property  and  the  removal  of  minerals. 

2.  Same— The  defendant  having  actual  notice,  through  his  agent,  of  the 
prior  leHse,  it  is  immaterial  that  the  lease  was  not  prorjerly  recorded. 

3.  Same— Abandonment  of  lease— As  the  prior  lessees  paid  a  cash  consid- 
eration for  the  lease  and  by  its  terms  had  thirty  years  in  which  to  work  it. 
the  evidence  of  nonuser  for  fifteen  or  eighteen  years  was  not  conclusive  evi- 
dence of  an  abandonment  of  the  lease;  and  as  there  was  evidence  that  the 
lessees  intended,  when'  they  became  able   to  do   so,  to  develop   the  property, 

the  jury  were  authorized  to  find  that  there  had  l»een  no  abandonment. 

4.  Withdrawal  of  incompetent  evidence  from  jury— This  court  must  as- 
sume that  the  jury  did  not  consider  evidenc^e  which  the  court,  after  it  was 
admitti'd,  ruled  to  be  incompetent,  and,  therefore,  the  defendant  was  not 
prejudiced  by  tlie  admission  of  the  pvid»^nc«. 

.Janies  Montgomery  for  appellant;  Poston  &  Marriott  and  J.  B.  Hobson 
for  appellee. 

HART  V.  SCHKIBLE. 

Filed  March  7,  1894.     Appeal   from   Hardin    Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Brent,  aflirming. 

Arbitration  and  award— When  by  an  award  acts  are  to  be  performed  by 
both  parties,  and  thos«  acts  are  distinct  and  independent,  the  one  not  a  con- 
dition precedent  to  the  other,  either  party  is  guilty  of  a  breach  of  the  award 
who  does  not  perform  all  he  is  ordered  to  do,  although  the  other  party  may 
have  entirely  neglected  to  obey  the  award  on  his  side.  But  if  the  acts  or- 
dered to  be  done  by  one  party  are  dependent  on  acts  ordered  to  be  done  by 

the  other,  the  former  can  not  sue  until  he  has  shown  performance  on  his 
part. 
Sprigg  &■  Chelf  for  appellant;  Hobson  &  O'Meara  for  appellee. 

HALL  V.  OWENSBORO  WAGON  CO. 

Filed  March  7,  1894.    Appeal   from  Daviess  Circuit   Court.     Opinion  of  the 

court  by  Judge  Barbour,  afTirming. 

Subscription  to  corporation— Where   the   original  writing  containing   the 

terms  of  subscription  to  the  capital  stock  of  a  corporation  stated  that  another 

company  would  contribute  its  stock  or  plant,  and  the  subscribers  afterward   . 

met  and  rejected  the  offer  of  the  comi>any  referred  to  to  contribute  its  plant, 
one  of  the  subscribers  who  was  present  at  that  meeting  and  after  the  waiver 
of  that  condition  agreed  to  take  the  number  of  shares  originally  subscribed 
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by  him,  and  then  signed  and   aol^nowledged  the  articles  of  incorporation, 
tjan  not  resist  the  payment  of  his  subscription  upon  the  ground  that  the 
condition  referred  to  was  not  performed.     The  parties  to  the  original  writing 
had  the  right  to  modify  it  or  wfiive  any  of  the  terms  therein  prescribed. 
Wilfred  Carrlco  for  appellant;  Owen  &  Ellis  and  J.  B.  Karn  for  appellee. 

THOMPSON.  &o.  V.  GRAY. 

Filed  March  14,  1804.    Appeal  from  Bourbon  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Brent,  affirming. 

1.  Landlord  and  tenant— Assignment  of  terms— Where  a  tenant  having  a 
term  of  one  year  assigned  to  another  fur  the  same  term  a  portion  of  the 
rented  premises,  the  assignee  has  a  right  of  action  against  the  assignor  for 
failing  to  put  him  in  possession ;  and  the  fact  that  the  landlord  refused  to 
oonsent  to  the  transfer  constitutes  no  defense,  for,  although  such  a  transfer, 
without  the  wfrtten  consent  of  the  landlord,  operates  under  the  statute  as  a 
forfeiture  to  him,  that  fact  does  not  render  the  transfer  void  as  between  the 
parties. 

2.  Same— Estoppel— The  assignment  of  the  term  being  in  writing,  the  as- 
signor can  not  plead  as  an  estoppel  a  parol  agreement  by  the  assignee  at  the 
time  of  the  contract  to  get  the  landlord's  consent.  Neither  can  such  an  agree- 
ment be  pleaded  as  a  condition  precedent  without  an  alU^gation  that  it  was 
omitted  from  the  contract  by  fraud  or  nii.stake. 

3.  Reversible  errors- There  can  be  no  reversal  on  account  of  error  in  an 
Instruction,  the  giving  of  which  was  not  made  a  ground  for  new  trial. 

Ward  &  Dickson  for  appellants;  J.  W.  Lucas  for  appellee. 

NORTON  v.  LAUGHLIN. 

Filed   March    21,  1894.      Appeal    from    Louisville   Law  and    Equity   Court. 
Opinion  of  the  court  by  Presiding  Judge  Brent,  affirming. 

1.  In  sales  of  land  by  auctioneers  the  auctioneer  is  the  agent  of  the  vendor 
until  the  accepted  bid  is  made  and  the  property  struck  off.  He  then  becomes 
the  agent  of  both  vendor  and  vendee  for  the  purjiose  of  making  and  authen- 
ticating the  written  memorantiinn  of  the  contract  of  sale. 

2.  In  this  action  liy  vendor  to  enforce  specific  execution  of  a  contract  for 
the  sale  of  a  city  lot  made  by  an  aii(5tioneer  as  plaintiff's  agent,  the  fact 
that  the  lot  is  not  on  the  east,  side  of  the  street  as  was  represented  constitutes 
no  defense,  as  the  defendant  shows  no  damage  to  him  from  this  fact  and 
oould  not  have  been  misled  as  to  it,  being  prebent  at  the  siile  on  the  prem- 
ises and  acquainted  with  the  neighborhood. 

3.  The  word  *  "alley"  does  not  imply  necessarily  a  way  open  to  the  public; 

and  when   a  lot  is  described  as  running  back   to  a   ten -foot  alley  it  is   not 
necessary  that  it  should,  in  order  to  answer  that  description,  run  back  to  a 
public  alley  such  as  the  city  owns,  controls  and  improves.     It  is  sufficient 
that  the  way  is  open  and  used  by  the  owners  of  abutting  lots. 
John  Barret  and  John  Roberts  for  appellant;  Dodd  &  Dodd  for  appellee. 

DAVIS,  &c.  V.  WHITE. 

Filed  March  21.  18^)4.     Appeal  from   Henderson    Circuit  Court.     Opinion   of 

the  court  by  Presiding  Judge  Brent,  reversing. 

Evidence  as  to  transaction  with  decedent— In  this  action  upon  a  promis- 
sory note  in  which  the  representatives  of  a  deceased  obligor  pleaded  the  lim- 
itation applicable  to  sureties,  the  only  issue  being  whether  the  decedent  was 
a  surety  or  a  principal,  the  payee  of  the  note  who  had  assigned  it  to  his  co- 
plaintiff  to  be  held  as  collateral  was  not  a  competent  witness  to  prove  that 
the  decedent  was  a  principal,  there  being  nothing  to  show  that  the  payee 
was  no  longer  beneficially  interested  in  the  collection  of  the  note,  the  lapse 
of  time  alone  being  sufficient  for  that  purpose.    If  the  payee  had  assigned 
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the  legal  title  and  ownership  of  the  note  to  his  ooplaintiflf  for  value,  the  fail- 
ure of  the  assignee  to  sue  at  the  next  term  to  which  he  could  have  brought 
suit  after  ujaturity  of  the  note  would  prima  facie  have  released  him  and  he 
would  have  been  a  competent  witness,  but  the  note  having  been  assigned  as 
collateral  only  the  rule  is  different. 
S.  B.  &  R.  D.  Vance  for  appellants;  Montgomery  Merritt  for  appellee. 

CARLISLE  v.  DODDS. 

Filed  March  21,  1894.     Appeal  from  Marion  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Assignment  for  creditors — Right  of  n.ssignor  to  sue  in  his  own  name — A 
tru.st  created  from  necessity  or  for  a  special  purpose  will  cease  with  the 
necessity  which  pave  rise  to  it,  or  upon  the  accomplishment  of  the  special 
purpose.  And  after  the  purposes  of  a  trust  have  ceased  the  legal  title  vests 
in  the  beneficiary  without  a  conveyance  from  the  trustee. 

An  assignee  for  the  benefit  of  creditors  having  settled  with  all  the  assign- 
or's creditors  at  25  cents  on  the  II,  and  obtained  from  them  a  complete  dis- 
charge of  his  assignor  from  any  further  liability  on  account  of  said  indebt- 
edness, the  assignor  had  the  right  to  maintain  this  action  in  his  own  name 
upon  a  judgment  in  his  favor  which  was  not  t>aken  into  consideration  in  the 
settlement  because  it  was  then  regarded  as  hopelessly  worthless. 

H.  W.  Rives  and  H.  P.  Cooper  for  appellant;  S.  A.  Russell  for  appellee. 

XEALK  V.  HAYS. 

Filed  March  21,  1894.    Appeal  from  Washington  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  afifirming. 

1.  Under  the  plea  of  non  est  factum  the  defendant  can  introduce  no  testi- 
mony which  does  not  tend  to  prove  that  he  never  signed  or  delivered  the 
writing  sued  on.  If  he  intends  to  rely  upon  the  fact  that  the  writing  was 
obtained  by  duress  or  fraud,  or  that  it  has  been  altered  or  any  other  fact 
which  admits  the  execution  and  delivery  of  it,  he  must,  under  the  Code, 
state  in  his  answer  the  facts  upon  which  he  intends  to  rely. 

2.  Alteration  of  note— The  addition  to  the  note  sued  on  of  the  words  "with 
interest  from  date"  is  a  material  alteration,  but  as  the  defendant  does  not 
aver  in  his  answer  that  the  alteration  was  made  either  after  the  delivery  of 
the  note  or  without  his  consent,  the  answer  does  not  as  to  that  matter  allege 
facts  sufficient  to  constitute  a  defense. 

W.  C.  McChord,  J.  "W.  S.  Clements  and  I.  H.  Thurman  for  appellant; 
John  W.  Lewis  for  appellee. 
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1.  Ba  11  road R— Mortage  by  trunk  line  of  net  earnings  accruing  to  it  by  rea- 
son of  business  coming  to  it  from  leased  brunch  road— A  mortgage  by  a  trunk 
railway  of  all  net  earnings  which  may  accrue  to  it  by  reason  of  business 
coming  to  it  from  or  over  the  line  of  a  branch  road,  which  it  has  leased, 
created  a  lien  upon  the  net  earnings  accruing  to  it  in  carrying  business  over 
Its  own  lines  in  both  directions,  to  and  from  the  leased  line.  The  lien 
covers  net  earnings  from  business  originating  on  the  trunk  line  and  carried 
to  and  over  the  branch  road  as  well  as  earnings  on  business  received  by  the 
main  line  from  the  branch  road. 

2.  Same— Such  net  earnings  are  to  be  determined  by  first  ascertaining  the 

g^oss  earnings  from  such  business  and  deducting  from  this  the  gross  expense 

of  handling  such  freight  by  the  main   line;  and  this  gross  expense  is  to  be 

ascerDained  by  regarding  the  business  of  the  line  as  a  unit  and  charging  the 
business  tu  and  from  the  branch  line  with  its  proportional  part  of  such  unit. 

3.  Same— Interest— Although  the  amount  of  such  earnings  was  in  dispute 
and  the  contract  undt'j*  which  it  accrued  ambiguous,  the  railroad  must  pay 
interest  on  the  several  amounts  found  to  be  due  from  the  date  they  ought  to 
have  been  paid  by  it,  the  sums  due  and  the  time  of  payment  being  fixed  by 
a  written  contract. 

4.  Same— The  trunk  line  can  not,  under  its  mortgage,  apply  the  net  earn- 
ings above  mentioned  to  the  payment  of  the  loss  accruing  to  it  from  on- 
erating  the  leased  branch  road  before  paying  it  over  to  the  mortgagees.  The 
mortgage  expressly  requires  such  net  earnings  to  be  paid  to  the  mortgagees. 

Simrall  &  Bodlev  for  appellants. 

Helm  &  Bruce  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg.  _  .    , 
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In  1879,  the  Northern  Division  of  the  Cumberland  A  Ohio  Ball- 
road  Company  leased  to  the  appellee,  the  Louisville,  Cincinnati 
&  Lexington  Railway  Company,  for  the  term  of  thirty  years,  its 
unfinished  roadbed,  rights  of  way,  with  the  improvements  and  ap- 
portenances,  depots  and  depot  grounds,  maohinerv,  tools  i^nd  im- 

{ilements,  together  with  all  its  property  rights  ana  franchises,  be-' 
onging  to  or  in  any  way  appertaining  to  its  line  of  railway  at  the 
town    of    Eminence,    Kentuolsy;    thence    running  southwardly 
through  the  counties  of  Henry,  Shelby  and  Spencer,  and  termin- 
ating at  Bloomfleld,  in  the  county  of  Nelson. 

In  this  lease  the  first-named  company  agreed  to  mortgage  to 
the  appellee  all  its  property,  rights  and  franchises  belonging  to 
or  in  anywise  appertaining  to  its  line  of  railway,  as  described 
above,  to  secure  the  payment  of  360  bonds,  of  $1*.(XX)  each,  with 
coupons  attached,  to  .run  fo  a  term  of  years.  The  number  of 
thesd  bonds  was  subsequently  reduced  to  250, 

These  bonds  were  to  be  put   in* the  hands  of  the  appellee  to  be 
sold  and  the  proceeds  applied  to  the  construction  of  the  Cumber- 
lanti  &,  Ohio  railroad,  and   if   tl)ere   were  any  deficiency  to  com- 
plete the  road  from    Shelbyville  to  .Bloomlleld,  the  appellee  was 
to  supply  it  and  have  a  second  lien    therefor  on  the  road.      After 
sucli  construcf.ioii  the  appellee  was  to  operate  the  road  under  the 
lease  for  thirty  years  and   apply  the  net   earnings  derived   there- 
from to  the  payment  of  interest  on  the  bonds  indicated,  and  to  the 
creation  of  a  sinking  fund  for  their  retirement.      To  tliis  end  the 
lessee  was  to  make  to  the  lessor  quarterly  returns,  giving  full  de- 
tails of   earnincfs  and  operating  expenses,  including  the  expense 
of  keeping  the  roadbed  in  order.      Out  of  the  ^ross  earnings  was 
first    to  be  deducted    annually  the   sum  of   $1,000,  to  be   paid  the 
lessor,  witli    wtiich  to  keep    up  its  organization;   and,  if  the   net 
earniugs  did  not   prove  sutHcient  to  pay  th'3  interest  and  provide 
for  the  sinking  fund  on  the  moitgage   bonds,  then  the  lessee  (ap- 
pellee), if  all  other   sources  of   raising  money    failed,  the   lessor 
was  to  supply  the  deficiency  as  far  as  might  be  done  by  appropri- 
ating the  net  earnings,  or  so  much  as  might  be  needed  on  its  own 
lines,  which  might  accrue  by  reason  of  business  coming  to  it  from 
or  over   the  lessor's   lines.      Tlie  construction  of  the   road  from 
Shelbyville  to  P^mlnence  was  abandoned  because  the  appellee  had 
obtained  a  long  lease  of  the  Shelby  branch  road,  wiiich  connected 
with  its   own  lines   at  Ancliorage,  thus   connecting   the   contem- 
plated road  of  the  lessor  with  its  own  road  and  making  it  a  **feed- 
er""  tlierefor.      The   sale  of   these  bonds   depended    on   the   plan 
adopted  for  the  prompt  payment  of  the  interest,  and  in  order  that 
this  might  be  met   properly  the   appellee  agreed  to  pay  it  during 
the  construction  of   the  road,  and    then,  as  we    have  seen,  see  to 
its  payment  out  of   tht*  earnings  indicated.      The  appellee  at  the 
8tart  contemplated  giving  an    absolute  guaranty  of   the  payment 
of  this  interest,  but  upon  thf  advice  of  its  attorney  that  it  had  no 
power  to  do  so,  it  executed    the  following   mortgage  on  the  earn- 
ings pledged  in   the  lease  heretofore   described:  **That,  whereas, 
by  authority  of  an  act  of  the  General  Assembly  of  the  Common- 
wealth of   Kentucky,  approved    the  18th  day  of  March,  1878,  the 
l*arty  of  the  first  part  has  entered  into  a  contract  with  the  North- 
em  Division  of  the  Cumberland  &  Ohio  Railroad  Company  for  the 
lease,  construction  and  operation  of  the  latter  company's  lino  of 
road    from    Eminence,  in    Henry    county,  Kentucky,    through    a 
part  of  said  county  and  the  counties  of  Shelby  and  Spencer,  and 
into  Nelson  county  so  far  as  Bloomfleld,  all  in  the  State  of  Ken- 
tucky;   said  lease    to  continue  for   thirty  years   upon    the    terms 
therein    set   out,    in  which  it    is  stipulated   by  and  on   behalf  of 
said  first  party  herein,  that  if   the   net   earnings  of  said  leased 
premises   do   not  prove  sufficient  to  pay  the  interest  and  provide 
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tor  the  sinking  fund  of  850  bonds  of  $1,000  each,  bearing  interest 
«t  the  rate  of  7  per  cent,  per  annum,  payable  half  yearly  on  the 
first  days  of  June  and  December,  and  having  twenty  years  to  run 
from  the  2d  day  of  July,  1879,  to  be  issued  by  said  Northern  Di- 
vision of  the  Cumberland  &  Ohio  Bailroad  Company;  and  if  all 
the  sources  of  raising  money  of  said  Northern  Division  of  the 
-Oumberiand  &  Ohio  Bailroad  Company  fail  to  provide  for  said  in- 
terest and  sinking  fund,  then  said  first  party  herein  should  sup* 
ply  the  deficienoy  so  far  as  the  same  may  bo  done  by  appropriat- 
ing the  net  earnings,  or  so  much  thereof  as  may  be  needed  on  its 
•own  lines,  which  may  accrue  to  it  by  reason  of  business  coming 
to  it  from  or  over  the  said  lines  of  the  said  Northern  Division  of 
the  Cumberland  &  Ohio  Bailroad  Company;  and,  whereas,  said 
oontraot  of  lease    has  been  fully  cousuuiniated    by  action  of   the 

stockholders  of   the  first  party   herein,  and  it  is   now   desired  to 
oarry  into  effect  the  said  stipulations  as  to  said  net  earnings. 

''ISTow,  in  consideration  of.  a  dollar  cash  in  hand  paid  by  said 
second  party  to  said  first  party  and  the  prdmises.  the  said  first 
party  has  tliis  day  and  does  hereby  mortgage  and  put  in  lien  all 
net  earnings  which  may  accrue  to  it  by  reason  of  business  coming 
to  it  from  or  over  said  lines  of  the  Northern  Division  of  the  Cum- 
berland &  Ohio  Bailroad  ('ompany  to  the  said  Joshua  F.  Hpeed, 
a«  trustee  aforesaid  (who  is  the  trustee  for  the  mortgage  made  by 
«aid  Nortliern  Division  of  the  Cumberland  &  Ohio  Bailroad  Com- 
pany to  secure  said  50  bonds,  of  $1,000  each),  conditioned  that  if 
the  net  earnings  of  said  leased  premises  do  not  prove  sufficient 
to  pay  the  interest  and  provide  for  the  sinking  fund  of  said  mort- 
gage bonds,  theh  said  first  party,  if  all  other  sources  of  raising 
money  of  said  Northern  Division  of  the  Cumberland  <kOhio  Bail- 
road Company  prove  insufficient,  will  supply  the  deficiency  so 
far  as  it  may  "be  done  by  appropriating  and  paying  over  promptly 
the  net  earnings,  or  so  much  thereof  as  may  be  needed  on  its  own 
lines,  which  may  accrue  by  reason  of  business  coming  to  it  from 
•or  over  said  Northren  Division  of  the  Cumbeiland  &  Ohio  Bail- 
road Company's  lines,  for  tlie  purpose  of  di-scharging  said  inter- 
est and  sinlkng  fund  as  they  st^verally  fall  due.'* 

In  pursuance  of  the  contract  of  lease  and  mortgages,  these  bonds 
were  placed  on  the  market  by  the  appellee  and  sold  at  about  their 
face  value.  No  inteiest  having  heen  paid  on  them  since  1888,  the 
Appellant,  Schmidt,  as  successor  to  the  trustee  named  in  the  mort- 
gage, and  the  other  appellants  who  were  the  purchasers  of  the 
bonds,  instituted  this  action  to  compel  the  appellee  to  account 
for  the  net  earnings  alleged  to  have  accrued  to  it  by  reason  of 
business  coming  to  it  from  or  over  said  Northern  Division  of  the 
Cumberland  &  Ohio  Bailroad  Company's  lines  for  the  purpose  of 
paying  the  defaulted  interest  and  establishing  the  promised  sink- 
ing fund  with  which  to  retire  the  principal  at  maturity. 

The  appellee  denied  that  it  had  made  any  profit  from  the  busi- 
ness coming  to  it  from  or  over  the  line  of  the  leased  road.  The 
-case  was  elaborately  prepared,  and  after  a  number  of  referenoes 
to  and  reports  from  special  commissioners — experts!  n  the  tabu- 
lation of  figures — and  the  accumulation  of  several  thousand  pages 
of  record,  the  chancellor  finally  dismissed  the  petition. 

The  appellants  contend  that  the  net  earnings  made  on  the  lines 
'Of   the  appellee  and  put  in  pledge  under   the  lease  and  mortgage, 
were  the  net  earnings  on  business  coming  to  the  appellee  from  both 
directions— that  is  to   say,  earnings   accruing  by  reason  of   busi- 
ness on  its  own  lines  brought  to  it  on  account  of  the  building  of 
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ttm  new  roftd.  The  appellee  says  that  it  was  the  intention  to  pnt 
io  pledge  only  the  profits  of  business  coming  literally  from  off  the- 
new  road  on  to  the  main  line,  and  this  is  the  first  question  to'be- 
deoided. 

In  his  first  opinion  the  learned  chancellor  held  that  the  plain*- 
tifls  and  other  holders  of  the  bonds  were  entitled  to  the  net  earn- 
ings of  the  appellee  '*on  business  coming  to  it  from  or  over  the^ 
lines  of  the  Northern  Division  of  the  Cumberland  A;  Ohio  Rail- 
road (Company  in  both  directions/'  and  the  commissioner  was  di- 
rected to  ascertain  and  report  the  net  earnings  accordingly.  Again^ 

considering  the  question  carefully,  the  chancellor  more  than  a 
year  after  bi^  first  opinion  "reached  the  conclusion  that  the  net 
earningf^  pl(di:ed  embrace  such  as  arise  from  business  carried  on 
over  said  road  both  ways,  going  and  coming/'  hut  in  the  opinion 
and  Judgment  appealed  from,  he  comes  to  a  different  conclusion. 
We  are  of  opinion  that  his  first  impressions  were  correct. 

Business  coming  to  it  "from''  the  Northern  Division  of  the 
Cumberland  &  Ohio,  means  business  coming  to  it  by  reason  of, 
out  of  or  by  aid  of,  the  Northern  Division  of  the  Cumberland^ 
Ohio.  The  new  road  is  the  source  of  the  business  or  the  cause  of 
the  business.  The  fact  that  it  has  been  built  brings  business  from 
Louisville,  Cincinnati  and  Lexington  on  to  the  linos  of  the  ap- 
pellee, and  over  its  own  line  to  Bloomfleld  and  other  points  on 
the  way.  It  also  brjngs  businesso  on  its  own  line  to  the  main 
line,  and  it  is  by  reason  of  the  new  road,  and,  therefore,  "from" 
the  new  road  that  the  business  originates. 

This  construction  is  in  accord  with  the  spirit  of  the  argeement 
and  the  purpose  in  view.  The  trunlt  line  wanted  a  feeder.  It 
was  willing  to  give  up  temporarily  all  it  might  earn  by  reason  of 
the  business — all  the  business — brought  to  it  by  the  new  road  for 
the  sake  of  having  a  pernanent  feeder  in  the  future.  It  might 
not  pledge  its  own  resources,  though  willing  to  do  so,  to  the  pay- 
ment of  this  interest,  but  it  could  give  up  all  it  made  for  the  time 
being  out  of  the  business  created  by  the  new  road. 

Ttie  second  question  is,  t)o\v  are  we  to  ascertain  the  net  earn- 
ings in  lien  under  the  mortgage? 

The  gross  earnings  are  given,  but  from  them  what  shall  be  de- 
ducted in  order  to  show  the  net  earnings? 

Ttie  appellants  say  that  the  appellee,  being  fully  equipped  with 
ofiicers,  rolling  stock  and  other  appliances  for  operating  its  roads, 
should  account  for  the  gross  earnings  received  fordoing  the  busi- 
ness brought  to  it  from  the  Cumberland  &  Ohio,  less  the  cost  and 
expense  of  handling  this  particular  business;  that  their  contract 
is  not  that  they  should  have  the  net  earnings  of  the  Louisville, 
Cincinnati  A  Lexington  Railway  Company  on  business  coming  to 
it  from  or  over  the  Cumberland  &  Ohio  road  after  it  has  been 
thrown  into  the  hoth-potch  with  the  other  business  of  the  appel- 
lee, and  borne  a  proportion  of  the  general  expenses  of  the  entire 
system;  nor  is  it  that  they  should  ijave  what  is  left  of  the  net 
earnings  after  there  has  been  deducted   therefrom  a  certain  pro- 

Kortion  of  all  the  expenses  and  all  the  losses  which  the  appellee 
as  incur)  ed  on  ail  its  business.  But  that  their  contract  is  for  all 
the  net  earnings  which  the  Louisville,  Cincinnati  &  Lexington 
Railway  Company  may  make  out  of  this  particular  businese, 
which,  of  necessity,  is  the  difference  between  its  gross  earnings 
from  that  particular  business,  and  the  additional  cost  or  expense 
of  handling  this  particular  business. 

Now,  granting  full  effect  to  all  counsel  say  as  to  limiting  or  re- 
stricting the  deduction  to  be  made  from  the  gross  ^^arn in gs  in  the 
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^ay  of  e<^t  for  handling  this  particu?ar  busineBs,  we  fa!)  to  tin- 
•derstand  how.  we  are  to  arrive  at  the  ooBtof  handling  this  busi- 
Des8.  It  oan  not  be  meant  that  eaoh  shipment  of  freight,  to  the 
profit  of  shipping  which  the  appellants  are  entitled,  is  to  be 
traded  over  the  lines  of  the  appellee  to  its  destination,  and  the 
^08t  thereof  sought  to  be  asoertained  by  some  speoial  rule  not  ap- 
plicable to  shipojentB  of  otlier  freight.  Manifestly  the  partioular 
shipments  in  which  the  appellants  are  interested  enjoy  no  special 
place  or  retain  no  privileged  classification  when  they  come  to  be 
mixed  with  the  other  shipments  of  the  main  lines.  Notwith- 
standing that  the  contract  controls  the  final  destination  of  the 
net  earnings  of  this  freight  and  gives  it  to  certain  designated 
persons,  nevertheless  in  what  respect,  may  we  asl^,  does  it  cost 
less  to  ship  a  pound  of  this  freight  than  to  ship  a  pound  of  any 
other  freight  carried  over  the  appellee^s  lines? 

It  is  said  that  the  appellee  would  have  carried  this  general  freight 
anyway,  and  been  to  the  cost  of  doing  so  whether  it  carried  this 
particular  freight  or  not;  but  this  can  be  said  of  every  pound  car- 
ried on  the  train,  and,  besides,  it  is  not  true  that  the  appellee 
could  have  done  the  busines.««  thus  coming  to  it  from  the  Cumber- 
land <&  Ohio  without  additional  cost;  and  to  find  this  additional 
cost  we  are  called  on  to  adopt  some  just  rule. 

There  is  nothing  in  the  mortgage  which  prescribes  the  method 
of  ascertaining  the  net  earnings.  They  are.  therefoie,  to  be  ar- 
rived at  in  the  usual  way.  The  Ehipments  iu  question  must  be 
subjected  to  a  like  cost  of  transportation  as  falls  on  other  busi- 
ness. From  the  gross  receipts  must  be  deducted  the  cost  of  pro- 
ducing them. 

The  traffic  from  the  Cumberland  &  Ohio  is  solicited  by  the 
usual  methods  of  advertising,  received  at  the  various  depots  of 
the  main  line,  sorted,  loaded,  transported,  unloaded  and  deliver- 
ed. Counsel  admit  the  existence  of  some  proper  charges  against 
this  business,  otherwise  the  appollee  would  be  held  for  the  gross 
•earnings;  but  how  shall  wq  stop  short  of  letting  it  bear  the  same 
proportion  of  cost  as  falls  on  other  business?  Why,  for  example, 
should  a  proportion  of  the  cost  of  additional  water  supply  or  fuel 
be  charged  against  the  business,  and  not  a  proportion  of  the 
amount  paid  for  labor  on  the  road?  Certainly  the  more  business 
•done  the  greater  tonnage  hauled,  the  more  water,  fuel,  labor, 
etc..  required,  and  greater  the  wear  and  tear  of  ili«  road  and  roll- 
ing stock;  and  we  know  of  no  way  to  arrive  at  all  this  save  ap- 
proximately by  a  proportion  distributing^  the  total  operating  ex- 
pense over  the  whole  business. 

Tills  process  has  been  approved  in  many  cases  (St.  John  v.  Erie 
R.  B.  Co.,  22  Wall.,  136;  Pullam  v.  C.  &  O.  R.  R.  Co.,  6  Bissell  U. 
8.  C.  C'  237;  United  States  v.  Kansas  Pacifl  R.  R.  Co:,  99  U.  S., 
466). 

.  In  the  first  named  case  it  is  said:  "The  business  of  the  road  is 
a  unit.  If  it  had  been  disintegrated,  as  proposed  by  the  com- 
plainant, we  apprehend  it  would  have  been  found  that  the  corela- 
tions  of  the  main  stem  and  the  branches  were  such  that  the  ex-^ 
penses  and  charges  incident  to  the  entire  business  and  those  of 
its  several  parts  were  so  interwoven  and  blended  that  an  accurate 
ascertainment  of  the  net  profit  of  the  main  line  and  any  of  the 
auxiliaries,  taken  separately  from  the  rest,  would  have  been  im- 
practicable.'' 

It  appears  from  the  record  that  some  eight  or  ten  oomuiission- 
ors'  reports  have  been  elaborately  prepared  and  filed,  seeking  to 
ascertain  the  net  earnings  in  dispute.  The  first  one  (R.  £.  S., 
No.  1)  ignores  the  equitable  method  of  distributing  the  cost  of 
the  business  in  question  by  proportion,  as  indicated  above*  and 
<>thers  reach  results   by  using  what  is   called  ''arbitraries. ''      Of 
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them  we  may  say  tbey  have  no  plaoe  in  this  case  by  reason  of  the* 
absence  of  any  agreement  to  the  effect  that  they  may  be  used.    ' 

Upon  an  examination  of  all '  the  reports  and  the  principles  un- 
derlying them,  we  are  of  opinion  that  the  report  of  Mr.  Hewell  (R» 
E.  S.,  No.  2)  is  a  nearer  approximation  to  correct  results  tbao 
any  of  the  others.  It  estimates  the  earnings  on  the  appellee*^ 
lines  in  both  directions,  and  finds  the  net  earnings  by  deducting- 
from  the  gross  receipts  the  expenses  of  operating  the.  road  by 
which  the  receipts  are  earned.  The  cost  of  transportation  is  as- 
certained by  proportion,  and  the  proper  percentage  is  charged  to- 
the  business  in  dispute;  all,  of  course,  aside  from  and  exclusive 
of  the  expenditure  of  capital  laid  out  in  constructing  and  equip- 
ping the  works  themselves.  This  gives  to  the  appellants  the  sum 
of  $60,192.27  of  net  earnings  up  to  the  date  of  the  report  named. 
Other  reports  reduce  this  sum.  although  purporting  to  be  based 
on  the  same  principles,  and  it  may  be  admitted  that  by  the  exer- 
cise of  sufficient  ingenuity  in  multiplying  the  items  of  expense  at- 
tending such  a  business  as  that  of  railroading,  the  actual  earn- 
ings of  a  road  may  be  made  to  vanish  in  a  maze  of  matheraatioal 
calculations. 

In  addition  to  the  fact  that  this  expert  (R.  £.  8.,  No.  2)  shows- 
itself  to  be  the  nearest  approach  to  absolutely  correct  results,  its 
conclusions  are  approved  by  the  judgment  of  Baird,  Sewell  and 
others  who  have  aevoted  years  of  study  to  the  question  at  hand. 
The  chancellor  finally  reached  the  conclusion  that,  under  the 
contracts  in  question,  the  net  profits  which  the  appellee  made  on 
its  own  lines  from  the  business  coming  to  itfrom  the  Cumberland 
A  Ohio  road  should  be  applied  not  in  payment  of  the  Interest  on- 
the  bonds,  but  in  paying  the  losses  incurred  by  the  lessee  a(nd  ap- 
pellee in  operating  the  leased  road;  holding,  in  other  words,  that 
there  were  no  net  earnings  as  long  as  there  Was  a  loss  in  running 
the  leased  road. 

We  think  this  Is  manifest  error.  It  was  to  meet  this  contem- 
plated loss  or  deficiency  that  the  contract  was  made,  and  in  ex- 
press terms  directed  the  net  earnings  to  be  applied  to  the  pay- 
ment of  this  interest. 

The  loss  accruing  to  the  appellee  in  this  case,  if  any,  arises  not 
out  of  the  pledge  of  what  it  makes  on  its  own  lines  from  thfe  busi- 
ness brought  to  it  from  the  new  road,  but  out  of  an  unprofitable 
lease  of  the  new  road.  The  appellee  had  the  power  to  make  thia 
unlucky  contract  of  lease,  though  it  might  not  agree  to  pay  this 
interest. 

The  results  arrived  at  by  the  commissioner  in  the  report  R.  E.  S.» 
No.  2.  as  the  net  earnings  up  to  the  date  fixed  in  the  report,  are 
evidently  fair  and  just  to  all  the  parties  concerned,  and  thjs  re- 
port is  approved. 

The  judgment  is  reversed,  with  directions  to  take  the  report  in- 
dicated herein  as  the  basis  for  further  proceedings  consistent  witl> 
this  opinion. 

Judge  Hazelirgg  delivered  the  following  response  to  petitioQ 
for  rehearing  and  extending  opinion: 

In  response  to  the  inquiry  as  to  whether  or  not  the  sums  to* 
which  the  bondholders  are  entitled  under  the  opinion  herein 
should  bear  interest,  and,  if  so,  from  what  time,  we  are  of  opinion 
that  although  the  amount  of  the  earnings  was  in  dispute  ahd  tbe- 
terms  of  tne  contract  not  altogether  free  from  ambiguity,  never- 
theless the  sums  due  were  fixed  by  a  written  contract  ai^d  tbe^ 
time  of  payment  also  fixed,  and  we  perceive  no  reason  v^hy  the^ 
earnings,  as  they  are  ascertained  in   the  approved   report  of  tbe^ 
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oomimssioner,  should  not  bear  interest  from  the  time  they  should 
have  been  applied  under  the  contract  in  payment  of  the  intereafe 
on  thp  bonds. 

If  the  oomimssioner  has  computed  the  earnings  from  too  early 
a  date,  it  is  because  the  coupons  on  the  bonds  for  such  time  had 
already  been  paid;  and,  if  so,  such  coupons  were  taken  in  by  the 
rairoad  company,  and  will  be  admitted  as  credits  on  final  hearing; 
which  meets  the  suggestion  of  error  in  that  particular  made  by 
counsel  for  the  appellees. 

The  petition  for  rehearing  is  overruled. 


SALES  V.  COSGROVE,  Ac. 

(Filed  March  8,  1894— Not  to  be  reported.) 

Judloial  flale  of  land  to  pay  taxes— The  pnrobaser  of  laodH  old  by  order  of 
court  to  pay  aioount  of  tazps  a  daufrbt«^r  had  advaDoed  and  paid  upon  the 
property  whfoh  had  beloufzed  to  her  mother,  who  waR  dead,  acquires  a  fcood 
title  nndpr  the  decree;  and  it  Is  Immaterial  to  him  whether  the  mother  was 
a  married  woman  when  the  taxes  were  assessed  or  payment;  thereof  made  bj 
the  daughter. 

L.  N.  Dembitz  for  appellant. 

O'Neal.  Phelps  &  Pryor,  A.  L.  Dembitz  and  Samuel  S.  Blitz 
for  appellees. 

Appeal  from  Jefferson  Circuir  Court,  chancery  division. 

Opinion  of  the  court  by  Judge  Lewis. 

Peter  Oosgiove,  administrator,  brought  this  action  for  settle- 
ment of  the  estate  of  Mary  Ford,  deceased,  alleging  and  showing 
the  only  property  left  by  her,  real  or  personal,  was  a  lot  of  land 
not  susceptible  of  division  But  the  only  demand, adjudged  valid 
and  subtjisting  was  $78.66,  amount  of  taxes  assessed  against  the 
lot  and  advanced  and  paid  by  appellee,  Kate  Ford.  And  to  sat- 
isfy that  demand  and  pay  costs  of  the  action  the  lot  was,  under 
Judgment  of  the  court,  sold,  appellant.  Mark  Sales,  becoming  pur- 
chaser. 

The  only  ground  suggested  on  this  appeal  for  disputing  valid- 
ity of  the  sale  is  that  Mary  Ford  Was  a  married  woman  as  well 
when  the  taxes  were  paid  as  when  she  ditd.  But  we  do  not  think 
that  under  the  circumstances  of  this  case  that  fact  renders  the 
Judgment  under  which  the  sale  was  made  to  appellant  either  void 
or  erroneous.  The  lot  would  have  been  inevitably  subjected  and 
sold  to  pay  the  taxes  if  Kate  Ford, a  daughter  and  heir  of  deceased^ 
had  not  advanced  and  paid  the  amounts  assessed;  for  it  appeaia 
that  neither  her  father  or  mother  had  ability  or  means  to  do  so, 
having  to  depend  upon  her  even  for  necessaries  of  life.  Certainly 
other  heirs  of  decedent  would  not  be  heard  in  a  court  of  equity  ob- 
jecting to  applying  a  part  of  proceeds  of  the  lot  to  reimburse  her, 
when,  but  for  the  payment  she  made,  the  whole  would  have  been 
sacrificed  and  lost  to  them;  and  if  they  could  not  reasonably 
complain  of  the  sale  no  person  could. 

Judgment  affirmed. 
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THOMAS  V.  HUGHES,  Ac- 

(Filed  March  8,  1894— Not  to  be  reportpd.) 

Courtefly— £videDoe~The  evtdeDoe  as  to  whether  Istoe  wan  bom  alive  d«r- 
iiif[  the  marriage  of  appellant  and  his  deceased  wife  is  oonOictioff,  and  the 
action  of  appellant  in  abandoning  all  olalro  Co  courtesy  for  fourteen  years  is 
tnoonsistentwith  his  claim;  therefore,  the  judgment  below  refusing  to  allow 
kim  courtesy  must  be  affirmed. 

J.  E.  Hays  for  appellant. 

R.  C.  Warren  and  Stone  &  Stone  for  appellees. 

Appeal  from  Oasey  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  only  question  in  this  case  is  whether  there  was  issue  of  the 
marriage  of  appellant  and  Nancy  Jane  Thomas  born  alive.  If 
there  was,  he  became  entitled  at  her  death  in  1869  to  estate  for  bis 
own  life  in  the  land  then  owned  and  possessed  by  her;  otherwise 
not. 

There  was  born  January  2,  1868,  a  male  child,  but  the  evidence 
does  not,  in  our  opinion,  satisfactorily  show  it  was  born  alive 
The  attending  physician,  whose  deposition  was  taken  in  1892, 
twenty-four  years  after  the  event,  does  not  undertake  to  state 
positively  whether  the  child  was  dead  or  alive,  his  answer  to  the 
question  propounded  being  that  "the  preponderance  of  my  belief 
or  recollection  is  that  the  child  was  liVing.'*  Besides  appellant, 
one  other  person  present  states  the  child  wa^  alive  when  taken 
by  the  physician  from  under  the  bed  cover,  but  that  witness  is 
shown  by  several  otiiers  to  have  made  a  con  trad  ic  tor  j'  statement 
on  the  subject. 

On  the  other  hand,  two  witnesses  introduced  by  defendant,  who 
"were  present,  state  positively  the  child  was  dead  when  born. 

Appellant's  mother-in-lawhad  dower  right  to  one-third  of  the 
land  in  controversy,  and,  at  death  of  Nancy  Jane  Thomas, 
Inherited  from  her  all  of  it,  subject  to  courtesy  of  ap- 
pellant in  two-thirds  thereof,  if  he  was  really  entitled  thereto. 
He  resided  on  the  land  ".'ith  her  until  1877  or  1878,  when  be  left 
the  State  and  continued  absent  until  after  her  death  in  1891, 
-when  he  returned  and  brought  this  action,  claiming  an  estate  for 
life  in  all  the  land. 

It  does  not  clearly  appear  upon  what  terms  he  resided  on  the 
land  with  his  mother-in-law  ater  death  of  his  wife,  but  it  is  hard 
to  reconcile  his  entire  abandonment  of  claim  and  possession  for 
about  fourteen  years,  with  his  present  assertion  of  right,  made 
after  her  death.  In  fact  his  conduct  is  so  inconsistent  with  the 
claim  he  now  sets  up  as  to  make  it  almost  conclusive  he  was 
aware  of  the  fact  their  was  no  issue  of  his  marriage  with  Nancy 
Jane  Thomas  born  alive.  We,  therefore,  think  that  even  if  the 
evidence  of  witnesses  preponderated  in  his  favor,  his  own  conduct 
would  be  sufHcient  to  disprove  the  essential  fact  it  was  inoumbeDt 
upon  him  nto  show. 

Judgment  affirmed. 


SPIRES'  ADM'R  v.  LANGFORD,  Ac. 

(Filed  March  10,  1894— Not  to  be  reported-) 

1.  ^hen  apiMllant  falls  to  prosecute  bis  appeal  and  file  a  brief  the  appellee 
upon  motion  is  entitled  to  a  dismissal  of  the  appeal. 

2.  Advanoements— Evidenoe— The  settlement  of  the  accounts  of  advanoe- 
nents  received  by  the  children  of  testator  was  correctly  made  in  this  case. 
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John  D..  Fogle  tor  appellant. 
W.  J..  Lisle  and  Avritt  &  Russell  for  appellees. 
'Appeal  from  Marion  Circuit  Court. 
Opinion  of  tlie  court  by  Judge  Lewis. 

J.  D.  Spires,  administrator,  witli  will  annexed,  of  Joel  Spires, 
brou^lit  tills  action  for  settlement  of  iris  Accoirnts,  sale  of  land 
Hnd  distribution  of  poroeeds  so  as  to  make  equality  among  the 
tlevisees  by  proper  charge  of  advancements. 

There  was  controversy  in  the  lower  court  about  a  note  executed 
to  the  testator  by  W.  N.  Lnngford,  husband  of  Baehael,  one  of 
the  tesator's  children,  and  also  whether  Mollie  Langfrrd,  another 
ishild,  should  be  charged  with  any  amount  receivud  as  advanae- 
innnt. 

The  lower  court  rendered  a  judgment  in  favor  of  each  of  those 
Tihildren  upon  tlie  issue  involved,  «nd  though  this  appeal  was 
taken  by  the  administrator,  no  brief  has  been  filed  in  his  behalf 
Bnd  appellees  would  have  been  entitled  to  dismissal  of  that  ap- 
peal If  a  motion  to  dismiss  had  been  made. 

It  appears  that  the  testator  hsd  contracted  for  purchase  of  a 
tract  of  land  for  his  daughter,  RHchaei,  at  the  pri(5e  of  J^l,50(),  of 
which  her  husband  paid  $1,U(X>,  and  the  testator  paid  or  advanced 
f500,  the  deed  being  made  to  her. 

The  evidence  shows  to  our  satisfaction  that  the  sum  of  $'>(X>  paid 
by  the  testator  was  intended  as  an  advancement,  and  though  a 
ifiot©  was  given  therefor,  he  never  expected  or  required  it  to  be 
paid  until  after  his  death,  nor  that  any  interest  on  it  should  be 
'Charged  or  paid. 

He  made  a  will,  the  sole  object  of  which,  as  stated  in  the  will 
Itself,  seems  to  have  been  to  charge  advancements  previously 
made  against  children  who  had  received  any  and  to  preserve  evi- 
dence of  advancements.  But  it  sufficiently  appears  that  subse-^ 
quent  to  date  of  the  will  Rachael  Langford  or  her  husband  had, 
6y  payments  to  other  children,  reduced  the  amount  of  advance- 
ments charged  in  the  will  against  her  to  about  the  sum  fixed  in 
the  judgment  appealed  from. 

As  to  MoUie  Langford,  it  does  not  seem  to  us  the  evidence  Is 
«afflcient  to  show  she  had  received  any  advancements  for  which 
«he  should  be  charged,  and  the  lower  court  properly  so  adjudged. 

Judgment  affirmed. 


BOARD  OP  TRUSTEES  OF  BEATTYVILLE,  ike. 

V.  DANIEL. 

(Filed  March  16,  1894— No  to  be  reported.) 

1.  Contlitutlooal  law— Title  of  act— An  act,  entitled  "an  aot  to  ohaniie 
the  booDdary  line  of  the  town  of  Beattyville,  and  to  innrenRH  ttie  lioeiiRt*  of 
Teodors  of  ipirituous,  yinous  or  malt  liquors,  and  8o  forth,*'  enibrarfs  in  its 
title  only  one  subjeot,  viz.,  the  town  of  Beattyville,  HDd  is  not  uuconstltu- 
tlonal. 

ft,  Mnnioipal  oorporatfonR— Extension  of  limits— Taxation— The  erldenoe 
^ows  tbatttie  town  of  Beat  tyvl  lie  was  growing  rapid  It  at  the  time  itf*  limits 
tr#r0  so  extended  as  to  embrace  the  property  of  appellee;  that  he  has  voted 
111  town  eleotloDi  since  the.  e^tuDslon;.  that  improvements  of  Ptreets  and 
4Jl«y9  near  his  pvope^ty  hav^  l^en  and  are  now  beios  made  .by  the  town; 
tnat  stores  are  located  inrther  out  than  his  proper^;  that  he  workf:  at  mills 
tn  the  town,  as  do  men  who  board  with  him;  therefore,  this  court  can  ndt 
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bold  that  the  extenRion  of  the  limits  was  for  the  nolawfal  purpose  of  ihenly- 
embrdoliiic  hi^  property  wltbln  the  taxable  limits  of  the  town,  and  of  lessen- 
iDK  the  burduD  of  t-azntion  of  its.  iobabitants;  nor  does  it  appear  that  appeK 
lee  derives  DO  benefit  from  the  town  com  mensurable  with  the  burden  of  tax<^ 
atioD  imposed. 

H.  L.  Wheeler  for  appellants. 

J.  M.  Beatty  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Contending  that  be  was  not  a  citizen  of  Beattyville,  or  the  own^ 
er  of  property  therein.  th«  appellee  enjoined  the  collection  of 
taxes  levied  for  general  purposes  and  sought  to  be  enforced 
against  him  by  the  town  authorities.  His  contention  rests  on 
the  supposed  unconstitutionality*  of  an  act  of  the  General  Assem^ 
bly  extending  the  limits  of  the  town,  which  extension  embracea 
bis  property. 

The  ground  of  the  appellee^s  objection  to  the'act  is  that  more 
than  one  subject  is  embraced  in  its  title.  The  title  is:  ''An  act  to 
change  the  boundary  line  of  rho  town  of  Beattyviile.  and  increase 
te  license  of  vendors  of  spirituous,  vinous  or  fnalt  liquors,  and  so 
forth.' 

It  can  not  be  seriously  contended,  and  it  is  not  so  claimed  in 
the  argument,  that  the  increase  of  "the  license  of  vendors  of 
spirituous,  vinou«t  and  malt  liquors''  does  not  apply  alone,  and 
was  not  intended  to  apply  alone  to  such  an  increase  in  the  towi» 
of  Beattyvilie.  It  would  require  a  vivid  imagination  to  apply  the 
repTulation  as  to  such  vendors  as  made  in  the  titip  or  in  tne  body 
of  the  act  to  any  other  town  than  Beattyvilie.  The  '  subject  re- 
lated to,  therefore,  is  the  town  of  Beattyvilie,  and  no  other. 

Suppose  the  act  had  been  entited  an  **act  to  aiuend  the  charter 
of  the  town  of  Beattyvilie."  Then  it  mighthave  been  argued  that 
.  the  word^  '*and  to  extend  its  boundary"  sliould  have  been  added, 
as  sucrgestive  of  the  purpose  in  view;  we  sliould    then    have  had 

Sreoisely  tlie  state   of   case  considered  in  Swift  &  Co.  v.  City  of 
Fewport,  7  Bush.  88. 

Tiiere  this  court  decided  that  an  act,  entitled  '*an  act  to  amend 
the  charter  of  the  city  of  Newport,'  "  which  was  passed  fop  the 
sole  purpose  of  extending  the  limits  of  that  cit.v,  was  constitu- 
tional, and  was  not  void  on  account  of  ^'delusiveness  or  want  of 
true  significance  of  its  title." 

If,  under  an  act  to  amend  the  charter  of  the  town  of  Beatty- 
vilie, any  and  all  legislation  pertaining  to  the  town,  although 
on  different  subjects,  m  tv  be  uplield,  as  is  indicated  In  the  case 
supra,  tlien  certainly  such  legislation  is  constitutional  if  the  title 
of  the  act  specifically,  point  out  th«  subjects  to  be -affected. 

The  title  of  the  act  in  question  indicates  that  an  extension  of 
the  town  boundary  istlie  subject  of  tlie  proposed  legislation,  and 
also  tiiat  there  is  to  be  an  increase  of  the  license  tax  on  the 
sales  of  lipuors  therein.  We  say  **  therein,"  because  such  is  the 
•necessary  inference,  and  any  other  application  of  the  phrase- 
ology in  the  title  would  be  far  fetched  and  inconsistent  with 
the  context.  * 

It  is  also  suggested  that  no  streets  nad  been  opened  up  of  v^l^b 
the  appt^llee  got  the  advantage,  and  that  the  extension  was  Bolialy 
..for  the  purpose  of  increasing  the  revenue  of  tlie  city  and  lessen*^ 
■  ing  the  burden  of  taxation  on  the  inhabitants  within  the  old 
boundary  at  the. expense  of  the  appellee  and  other  others,  witb^ 
out  conferring  any  correspotiding  benefit.  We' think  tbat 'tli% 
proof -shows  the  contrary.         •  / 
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Prior  to  the  filing  of  his  petition  the  appellee  exercised  his 
right  to  vote  in  the  town  elections.  He  is  not,  tlierefore,  subject-^ 
ed  to  taxation  without  representation.  The  city  authorities  have 
made  improvements  on  the  streets  in  the  vicinity  of  the  appel-. 
lee's  property,  and  are  pushing  the  construction  of  streets  and 
alleys  in  the  direof.lon  of  and  near  to  his  property.  The  town  is. 
growing  rapidly.  The  town  marshal  lives  near  by  him,  as  well 
as  one  of  the  trustees.  Storehouses  are  being  erected  further  out 
and  close  to  the  appellee,  where  goods  are  now  being  sold. 

Appellee's  residence  is  on  the  old  country  road,  but  will  be  oi^ 
Arlington  street  when  extended.  He  is  not  assigned  for  work  od 
any  county  road.  He  has  kept  boarders  who  worked  in  the  roilla. 
of  the  town  which  is  a  lumber  center,  and  on  other  public  im<- 
provements.  His  own  work  was  in  and  about  the  town  at  the 
mills.  We  do  not  thq>k  that' ^he  legitimate  object  of  improving- 
the  town  has  been. lost  sight  of  In  this  extension,  and  tbar  the 
motive  or  the  extenlon  was  improper  or  violative  of  the  contitu^ 
tional  rights  of  the  appellee. 

In  the  case  cited  heretofore  it  is  said:  "As   in  ordinary   casea. 
of  taxation,  in  which  the  reciprocal  benefits  are  deemed  commen- 
surable, so  the  subjection  of  land  included  in  the.  town  extension 
to  the  burden  of  a  municipal  tax.  Ih  not   considered   ah  unlawful 
appropriation  of  private  property  to  public  use  unless  the  legiti- 
mate object  of  improving  the  town  has  been  palpably    perverted 
to  the  unauthoirzed  purpose  only  of  lessening  the  burden  of  taxa-. 
tion  on  the  inhabitants,  who  will  not  be  otherwise   benefited   by 
the  extension,''     (Hoard  of   Trustees  of   Elkton   v.  Gill,    14  Ky. 
Law  Rep.,  755.) 

Certainly  there  has  been  no  palpable  perversion  of  the  constitu- 
tional right  to  extend  the  boundary  of  the  town  to  any  unauthor- 
ized or  unlawful  purpose.    . 

We  can  not  measure  accurately  the  quantum  of  the  benefit  to  b^ 
enjoyed  by  each  citizen,  but  on  this  account  merely  we  can  not 
say  that  the  exercise  of  theppwerof  dedication,  a  power  conced- 
ed to  be  within  the  legislative  competency,  has  been  so  abused 
as  to  rendor  the  act  under  consideration  void  or  violative  of  tbe 
fundamental  guaranty  of  private  property  against  appropriation 
to  public  use  without  just  compensation. 

The  act  must  be  regarded  as  constitutional,  and  the  benefits 
of  the  extension  commensurable  with  the  burden  of  taxation  im- 
posed. 

The  judgment  perpetuating  the.  injunction  is  reversed^  with  di- 
rections to  dismiss  the  appellee's  petition. 
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(Filed  March  15,  1894— Not  to  be  reported.) 

Construction  of  devise— Djln«  wltliout  heini— A  testator,  after  T>mTldin«r 
for  his  widow  and  dlreotiu^  his  executors   to  divide   the  reinalnder  of  hla. 
land  between  his  two  sons  when  the  younger  son  became  of  nge,  added  this, 
clause  to  his  will:  "In  the  event  my  children  should  both  die  withotit  hetra. 
it  is  my  will  that  iny  wife  should  enjoy  t^e  wbple  estate  during*  her  H/e.'* 
remainder  to  tbe  chtidvdfn   of  tesfator's  sister.    After  the  jonnker  sod  be- 
oame  of  age  be  married,  and  died,  leaving  a  wife  and   two  chilldren.    Tb(» 
other  son   is  unmarried.    Held— The  children  of  the  testator's  sister  took  a^ 
remainder  interest  only  in   tbe  event  of  the  death  of  the  sons  without  helrs^ 
before  attaining  tbe  age  of  twenty-one  years;  therefore,  since  both  sons  llveii. 
beyond  that  period  tbe  remaindermen  bave  no  interest  in  tbe  estate  deviaedv. 
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W.  O..  Bradley  for  appellee. 
Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg;. 

This  appeal  involves  the  construction  of  the  will  of  Ebenexer 
Best,  who  died  in  1888,  leaving  a   wife  and  two  minor  sons. 

The  instrument  was  written  in  1878,  when  the  children  were 
•quite  youn^.  After  providing  for  the  payment  of  his  debts  by  a 
«ale  or  the  personalty  and  certain  of  his  lands,  he  directed  that 
Ills  wife  holu  the  remainder  of  hjs  lands  and  use  the  rents  for  her 
nupport,  after  applying  a  sufficient  amount  of  them  to  educate  and 
clothe  the  children,  as  might  be  agreed  on  by  the  executors  and 
berself.     He  then  says: 

Fiftii:  *'It  is  my  will,  as  soon  as  my  oldest  son,  William,  is 
thought  competent  by  my  executors  to  control  my  lands,  that  he 
have  control  of  same,  subject  to  the  advice  of  my  executors;  and 
that  as  soon  as  my  second  son,  Humphrey,  becomes  of  age,  that 
my  lands  be  divided  equally  between  them,  after  setting  apart  a 
uufflclenoy  for  the  comfortable  and  independent  support  of  my 
wife,  subject  to  the  judgment  of  my  executors. 

Sixth.  "In  the  event  my  children  should  both  die  without 
heirs,  it  is  my  will  that  my  wife  enjoy  the  whole  estate  during 
her  life,  and  at  her  death  it  descends  to  my  sister's  children." 

When  the  youngest  son  reachod  his  majority,  some  170 acres  of 
the  land  were  set  apart  for  the  widow,  and  the  balance  divided 
equally  between  the  two  sons.  Thereafter  Humphrey  died,  leav- 
ing a  wife  and  two  children.  This  action  to  quie'  his  title  is 
brought  by  the  son  William,  who,  as  yet,  has  nochiliren,  against 
the  children  of  his  father's  sister  snd  others,  who  are  alleged  to 
be  asserting  some  interest  in  the  lands  under  the  will  upon  the 
•«vent  he  (William)  should  die  without  issue. 

The  chancellor  decided  that  the  son,  William,  under  the  will  of 

bis  father,  his  brother  Humphrey  having  died  leaving  children 

•«.nd  heirs,  is  vested  with  the  fee  simple  title  to  the  lands  alloted 

to  him,  and  also  to  the  fee  in  one-half  the  lands  allotted   to    his 

'mother,  subject  to  her  occupancy  and  use  during  life. 

In  this  conclusion  we  concur;  but  not.  as  seems  to  be  intimated 
In  the  judgment,  because  Humphrey  died  leaving  issue,  and, 
therefore,  the  event  of  both  William  and  Humphrey  dying  with- 
t)ut  issue,  could  not  happen.  We  think  the  testator'meant  the  re- 
inainder  people  to  take  only  in  the  event  that  his  sons  died  be- 
fore reaching  their  majority. 

The  time  when  the  testator  contemplated  they  miglit  die  w^ith- 
-^ut  issue  was  while  their  mother  would  likelf  be  alive  to  take. 
He  provides  that  she  was  to  enjoy  the  lands  iii  the  event  of  their 
«o  dying;  but  if  they  reached  their  majority,  then  the  lands  were 
to  be  equally  divided,  each  was  to  have  his  own,  and  we  do  not 
think  he  meant  to  say  that  they  should  not  thereafter  hold  them 
in  fee;  but  whether  William  takes  the  fee  because  the  death  of 
his  brother,  leaving  children,  renders  the  condition  of  the  will, 
that  both  must  die' without  issue  before  the  remainderman  could 
take,  impossibile  of  fulfillment,  or  takes  the  fee  because  they 
ilved  beyond  the  time  when  it  was  contemplated  they  might  die 
Avijthout  issue,  is  immaterial.     The  result  is  the  same. 

Judgment  affirmed. 
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JONE8  t.  COMMONWEALTH. 

(Filed  March  15,  1894— Not  to  be  reported.) 

Tbe  evidence  sfaowf  that  appellant  was  nnquestlonahly  khU^x  of  murder* 
bot  tbe  yerdiot  oonvlotlDg  bim  of  manslangbter  oaa  Hot  be  reversed,  no  erio^- 
of  law  prejudicial  to  bis  substantiiil  ri|{hts  baviog  uocurred  on  tbe  trial. 

C.  B.  LytUe  for  appellant. 

« 

W.  J.  Hendrick  for  appellee. 
Appeal  from  Clay  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  John  L.  Jones,  having  been,  jointlj^  with  Wm.  Lank- 
ford,  indicted  for  murder  of  Mil  ton  Jones,  was  convicted  of  man*^ 
slaughter  and  sentenced  to  the  penitentiary  for  twenty-one  years.. 

The  evidence  shows  that  lone:  enough  before  the  homicide,  for 
Lankford  and  appellant  to  walk  three-quarters  of  a  mile  from  the^ 
place  and  return  with  a  gun  and  pistol,  a  diffleulty  had  occurred 
in  whicli  a  blow  was  given  by  William  Jones,  father  of  Milton, 
to  Lankford,  who  appears  to  have  fled  immediatelv  after  the  kill- 
ing and  never  been  arrested;  and  that  when  they  came  back 
Lankford  and  appellant,  after  taking  a  drink  apiece  of  liquor^ 
came  out  of  the  saloon,  and,  seeing  William  Jones  standin^c 
on  the  platform  of  another  saloon  across  the  street,  Lankfora 
asked  him  if  he  was  ready,  but  without  waiting  for  reply  fired  a 
shot  at  him  which,  however,  did  not  touch  him;  and  then  the 
deceasd,  standing  near  his  father,  fired  a  pistol  shot  at  Lankford, 
whereupon  both  he  and  appellant,  John  L.  Jores,  began  firing, 
at  Milton,  inflicting  two  mortal  wounds,  of  which  he  veiy  sooa 
died. 

According  to  the  evidence  apellant  was  unquestionably  ^ruilty 
of  murder;  but  as  the  jury  has  mercifully  returned  a  verdict  of 
manslaughter.  It  must  of  course  stand,  if  no  error  of  law  occured 
on  the  trial  to  the  prejudice  of  his  substantial  rights. 

No  brief  has    been  filed  for  him,  and  wp  will,    therefore,   con- 
sider the  grounds  filed  on  motion  for  a  new  trial. 

The  error  of  court  in  respect  to  alleged  incompetent  evidence, 
is  not  complained  of  except  in  general  terms,  nor  do  we  perceive 
in  what  particlar  there  was  any.  The  instructions  are,  so  far  as 
we  can  see,  full  and  accurate.  Certainly  appellant  was  not  preju- 
diced by  them  in  the  form  given.  The  other  grounds  relate  to 
alleged  misconduct  of  the  jury  after  the  case  was  submitted  and 
of  the  officer  in  charge;  but  even  if  this  court  could  take  cogni- 
zance of  the  matters  made  ground  of  complaint,  the  affidavits  filed 
show  both  the  jury  and  officer  not  at  all  guilty  of  the  charge 
against  them. 

Judgment  affirmed. 


DELANEY  v.  COMMONEWA  LTH. 
(Filed  March  17,  1894— Not  to  be  reported.) 

1.  Criminal  law— Inst*  net  ions— Alder  and  abetter— An  instniotk>ii  antbor- 
izing  tbe  oonviotion  of  appellant  as  alder  and  abettor  to  murder,  "pj*OTlded 
be  was  present  at  the  ebooting  and  killing,  and  in  his  mind  or  will  aasented 
tbereto,  and  by  words  or  conduct  encon raged  said  party  to  shoot  or  kill  th^ 
deceased,"  is  saibstantially  unobjectionable,  the  nee  of  the  wwd  "afiseat*^ 
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In  the  expression  "in  his  mind  or  will  araentod'*  (whatever  that  may  mean), 
^as  not  objectionable  since  the  subsequent  olause  was  added,  "and  by  words 
t>r  oonduot  encouraged  said  party  to  shoot  or  kill.'* 

9.  Same— Right  of  one  to  attempt  to  rescue  his  brother  from  abdnotors— 
'One  who  has  information  that  certain  parties  intend  by  force  and  violation 
to  abduct  his  brother*  or  the  purpose  of  compelling  him  to  marry  a  certain 
female,  has  a  right  to  openly  bear  arms  for  the  protection  of  his  brother  and 
to  prevent  the  abduction.  After  the  abduction  is  effected  he  has  a  right  to 
arm  himself  and  in  company  with  his  friends  pursue  the  abductors  for  the 
purpose  of  effecting  the  release  of  his  brother,  and  to  effect  such  release  and 
save  his  brother  from  death  or  serious  harm  be  has  a  right  to  use  such  force 
as  reasonably  appears  to  him  to  be  necessary. 

8.  Same—Instructions— Where  the  rescuers  suddenly  and    unexpectedly 

met  the  abductors  after  the  latter  had,  in  effect,  dlschargd  their  prisoner, 

und  a  fight  occurred  in  which  one  of  the  abductors  was  shot  and  killed,  on 

%he  trial  of  appellant  (who  went  along  armed  for  the  purpose  of  releasing 
his  brother)  for  murder  an  instruction  holding  him  guilty  if  he  entered  into. 
a  mutual  understanding  with  the  resoners  that  they  would  pursue  the  ab- 
ductors and  if  overtaken  would  either  kill,  wound  omssault  tnem,  Or  any  of 
them,  with  deadly  weapons,  and  if  pursuant  and  toRuch  understanding  they 
did  pursue  and  someone  of  them  did  shoot  and  kill  the  deceased,  iserroneous 
and  prejudicial,  because  it  overlooks  the  right  of  the  rescuers  to  attempt  to 
reaone  the  person  abducted,  and  their  right  to  repel  force  by  force  if  neces- 
sary in  order  to  effect  the  release. 

4.  Same— An  iostruotioo  that  the  accused  had  the  right  to  device  peaceable 
means  to  prevent  the  violent  abduction  of  his  brother  was  prejudicial  under 
all  the  circumstances  of  the  case. 

6.  Same — If  some  one  of  the  resnulng  party  recklessly  and  indiscriminately 
^red  upon  the  abductors,  after  one  of  the  afiductors  bad  suddenly  and  with- 
out cause  shot  at  the  rescuers,  and  If  accused  did  not  aid,  encourage  or  abet 
^uoh  act,  he  can  not  be  held  guilty  of  maasiatrghter. 

6.  SArne—Evidence— The  evidence  of  one  who  was  unarmed  some  distance 
from  the  rescning  party  and  not  one  of  them  or  acting  in  concert  with  them, 
was  competent,  and  its  rejection  prejudicial  to  accused. 

7.  Same— Where  the  Commonwealth  has  been  permitted  to  prove  that  ac- 
-oused  met  others  of  the  rescuing  party  several  time  before  the  abduction, 
-and  the  purpose  of  this  evidence  was  to  raise  a  presumption  of  the  existence 
■of  a  conspiracy  on  their  part,  proof  nf  proceeding  Instituted  in  a  court  to 
bind  one  of  the  abductors  over  to  kt^p  the  peace  should  have  been  admitted, 
ntiecause  it  tended  to  show  the  lawful  purpose  of  such  meetings. 

5.  C.  Huglies,  J.  A.  Spalding  and  H.  X.  Morton  for  appellant. 
W.  J.  Hendrick  for  appellee. 

Appeal  from  Union  Circuit  Court. 
Opinion  of  the  court  by  Judy:e  H»zelrigg. 

The  principal  facts  of  this  case  appear  in  the  opinion  of  the 
court  in  Onier  v.  Commonwealth,  15  Ky.  LawBep.,  694,  and  need 
cot  be  repeated  here. 

The  present  appellant  was  the  brother  of  Henry  Delaney,  who 
\iras  forcibly  seized  in  the  night  time  and  carried  off  in  a  surrey 
by  the  Olivers,  and,  on  the  nlgjxt  of  the  abduction,  followed, 
with  Omer  and  others  toward  Morganfield.  for  the  purpose,  as  we 
may  assume,  of  rescuing  him  from  his  extreme  peril.  Whether 
he  did  any  ot  the  shooting  at  the  time  of  the  sudden  and,  as  we 
think,  unexpected  meeting  on  Teer's  hill,  was  a  question  left  in 
grave  doubt  by  the  testimony.  He  was  found  guilty  of  murder 
•and  sentenced  to  the  penitentiary  for  life. 
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We  will  notice  the  alleged  erorrs  of  which  he  complains  in  such 
order  as  seems  best  for  their  comprehension.  We  assume  it  to 
have  been  \xx  nowise  violative  of  the  law  for  the  appellant,  upon 
learning  that  his  brother,  while  quietly  at  work  in  iiis  store;  had  ' 
been  seized,  shot  at  and  hurriefd  into  the  surrey  by  these  armed 
violators  of  the  hiw,  to  arm  himself  and,  with  such  friends  as 
he  could  procure,  pursue  the  parties  having  his  brother  in  charge 
for  the  purpose  and  the  only  purpose  of  effecting  his  rescue. 

It  follows,  further*  that   if   the  pursuer?  and  the   pursued,  the 

latter  having  in  effect  discharged  the  prisoner  and  ceased  to  use 

further  coercion,  unexpectedlj'  met,  then   such   members  of  the 

pursuing  party  as  precipitated  the  fight,  if  any  did  so,  or  engaged 

in  it  or  aided  or  encouraged  the  participants  therein,  are  to  be 

held  alone  responsible  for  the  result,  and   amenable  to  the  law. 

In  other  words,  so  far  as  the  pursuers  are  concerned,  if  the  pur- 
pose of  the  combination  or  confederation  they  formed  and  of  the 
fmrsuit  they  undertook  was  a  lawful  one  to  be  effected  onlv  by 
awful  means,  and  an  unexpected  meeting  and  fight  ensuecl,  as 
is  evident  in  this  case,  each  man  is  to  be  held  responsible  for  his 
own  unlawful  conduct  and  not  for  the  conduct  of  others  urless 
be  aided  or  encouraged  such  unlawful  conduct. 

Turning  to  the  instructions,  we  find  that  in  the  first  the  ques- 
tion submitted  is  simply  whether  thp  accused  shot  and  killea  the 
deceased  with  malice  aforethought;  and  this  is  unobjectionable, 
80  far  as  the  principles  we  are  discussing  are  affected.  In  the 
second,  the  accused  is  held  to  be  guilty  if  any  one  of  the  parties 
with  him  shot  and  killed  the  deceased  with  malice  aforethought, 
provided  he  was  present  at  the  shooting  and  kiJling.  and  in  his 
mind  or  will  assented  thereto,  and  by  words  or  conduct  at  the 
time  encouraged  said  party  to  shoot  or  kill  the  deceaseci. 

This  instruction  seems  substantially  unobiectional>le.  The 
criticisms  on  the  word  "assent,''  in  True  v.  Commonwealth,  90 
Ky.,  655,  and  Omer  v.  Commonwealth,  supra,  are  nof  applicablr, 
because,  in  addition  to  ''assenting  in  his  mind  or  will"  (vvhat- 
•nver  that  may  mean),  the  accused  must  have  encouraged  the 
shooting  and  killing  by  **  words  and  conduct." 

The  third  instruction  holds  the  accused  guilty  if  he  entered 
into  a  mutual  understanding  with  Omer  and  the'others  that  the 
parry  would  pursue  the  Olivers,  and  if  overtaken  would  either 
kill,  woumd  or  assault  them  or  any  of  them  with  deadly  weap- 
ons; and  in  pursuance  of  this  understanding  they  did  pursue  the 
Olivers,  and  some  one  of  them  did  shoot  and  kili  the  deceased. 

The  gravamen  of  the  crime  denounced  in  this  instruction  lies 
in  the  supposed  existence  of  a  pre-arranged  understanding  that 
the  Olivers,  when  overtaken,  were  to  be  assaulted  with  deadly 
weapons;  but  suppose,  in  pursuance  of  their  plan  to  rescue  the 
prisoner  from  his  peril,  or  to  save  him  from  death  or  serious 
oodily  barm,  it  became  necessary  to  use  force  or  repel  force  with 
foroe,  shall  we  say  they  might  not  lawfully  do  so?  They  may 
not  use  more  force  than  was  necessary-  to  effect  the  rescue,  but 
that  they  might  do  that  much,  and  do  it  in  pursuance  of  an  un- 
derstanding to  that  effect,  we  do  not  doubt.  The  instruction 
olearly  overlooks  tills  principle,  and  is,  therefore,  erroneous. 

The  fourth  defines  the  punishment  prescribed  by  the  statute, 
and  the  fifth  is  as  follows:  **If  prior  to  the  night  of  the  killing 
of  Abbie  Oliver  the  defendant,  George  Belaney,  had  received  in- 
formation that  Mr.  and  Mrs.  Oliver  contemnlated  capturing 
Henry  Delaney,  and  by  force  and  against  his  will  compel  him  to 
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marry  Abbie  Oliver,  ba,  th«  defeodAOt,  bad  tb«  rigbi;  to  freeljr 

discuss  tbat  matter  witb  Henry  Delaney  and  otbars,  AOd  to  ds-^ 

vise  sucb  peaceable  meanp  as  be  deemed  proper  to  proyent  11b 

consummation;  and  after  Henry  Pelaney  was  captured  and  oar-^ 

ried  away  be  bad  a  rigbt  to  pursue  witb  like  inlent;  tberefore^ 

thougb  tbe  jury  may  believe,  to  tbe  exclusion  of  a  reasonable 

doubt,  tbat  George  Delaney,  or  some  one  of  tbe  defendants 
named  in  the  indictment,  while  acting  In  concert  with  George 
Delaney,  shot  and  killed  Abbie  Oliver,  yet  if  they  believe  from 
the  evidence  that  George  Delaney  and  those  witb  him  were  pur- 
suing the  Olivers,  not  lor  the  purpose  of  doing  either  of  them 
barm,  but  ouly  for  tbe  purpose  of  releasing  from  them  Hesry 
Delaney  in  a  peaceable  and  lawful  way,  and  suddenly  and  unex^ 
pectedly  met  the  Olivers,  and  without  any  hostile  demonstration 
on  the  part  of  George  Delaney,  or  those  with  him,  Taylor  Oliver 
shot  at  or  attempted  to  shoot  at  them,  and  they,  because  thereof^ 
suddenly  and  without  malice  aforetbou^^bt,  and  not  aiming  or 
intending  to  shoot  Abbie  Oliver,  recklesply  and  indiscriminately 
shot  and  killed  her,  then  they 'will  find  not  guilty  as  charged, 
but  guilty  of  manslaughter,''  etc. 

Upon  tne  hypothesis  put  in  trie  beginning:  of  this  instruction,  if 
the  Olivers  were  about  to  commit  a  felony  upon  the  brother  of 
the  accused,  we  are  told  he  might  discuss  the  matter  freely  with 
his  brother  and  others,  and  might  devise  some  peaceful  means 
to  prevent  the  capture. 

Why  might  he  not  arm  himself  and  use  his  arms  to  resist  the 
abduction?  What  are  we  to  understand  by  peaceful  means  to. 
prevent  the  consummation  of  the  seizure  and  forcible  detention 
of  the  brother? 

Testimony  was  introduced  by  the  State  to  show  that  the  ac« 
ou&ed  was  seen  with  arms  about  the  time  of  the  expected  attack 
and  seizure  of  Henry,  and  this  proof  was  no  doubt  used  in  view 
of  this  instruction  to  place  the  accused  in  the  attitude  of  a  con- 
spirator, a  wrongdoer  and  a  violator  of  tbe  law.  Certainly  the  act 
of  anning  himself  could  easily  be  construed  to  be  inconsistent 
with  means  commonly  termed  "peaceful.''  Moreover,  upon  tbe 
assumption  of  this  instruction  the  brother  of  the  prisoner  was  in 
the  peaceable  pursuit  of  his  captors  for  the  sole  purpose  of  effect- 
ing his  release,  having  no  intention  to  harm  his  abductors,  and 
no  knowledge  of  any  such  intention  on  the  part  of  others. 

Without  the  accused  or  any  of  his  party  making  any  hostile 
demonstration,  they  are  suddenly  shot  at  by  Taylor  Oliver,  and 
because  the  crowd  shot  back  recklessly  and  indiscriminately,  but 
without  his  aiding,  abetting  or  encouraging  such  act,  the  ac- 
cused is  held  to  be  guilty  of  manslaughter;  and  further,  if  there 
was  a  hostile  demonstration  upon  meeting  the  surrey,  such,  we 
may  suppose,  as  the  exclamation  of  Frank  Holt  to  *'halt,"  and 
Oliver  fired  upon  them  and  they  returned  the  Are,  tht;n  the  ac- 
cused is  guilty,  not  of  manslaughter  but  of  murder,  although  tbe 
demonstration  was  not  made  by  him  or  under  bis  advisement, 
and  although  he  did  not  participate  in  or*  aid  or  encourage  the 
shooting. 

As  indicated  before,  the  accused  had  a  right  to  bear  arms 
openly  for  the  protection  of  his  brother,  and  to  prevent  his 
threatened  capture.  After  his  brotlier  was  carried  off,  be  bad  tbe 
right  to  pursue  for  the  purpose  of  releasing  him,  and  be  bad  the 
right  to  use  such  force  as  reasonably  appeared  to  him  to  be  nec- 
essary to  effect  the  rescue  and  save  Lis  brother  from  death  or 
serious  harm.  He  had  the  right  to  demand  the  release  of  hi& 
brother  or  make  inquiry  of  those  in  the  surrey  as  to  bis  where- 
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abouts,.and,  if  be  was  first  fired  on  by  Oliver,  be  bad  the  rigbt 
to  return  the  fire,  if  to  do  so  appeared  neoessary  to  save  his  own 
life. 

Again,  we  think  that  the  testimony  of  W.  H.  Holt  was  compe- 
tent. He  and  Thomason,  an  important  witness  for  the  Common- 
wealth, were  unarmed  and  in  a  buggy  going  over  to  Morganfield 
to  see  that  Frank  Holt,  brother  of  W.  H.,  got  into  no  trouble. 
They  were  far  behind  the  parties  on  horseback  when  the  shoot- 
ing occurred;  in  fact  were  not  in  hearing  of  the  shots.  No  con- 
spiracy or  unlawful  purpose  is  any  w^here  disclosed  against  him. 

In  view  of  the  meetings  at  the  drug  store  and  vicinity,  in^ 
tended  to  produce  or  raise  the  presumption  of  the  existence  of  a 
conspiracy,  we  think  the  proof  of  the  proceedings  in  the  police 
court,  for  the  purpose  of  binding  Oliver  over  to  keep  the  peace, 
should  have  been  admitted.  It  showed  the  lawful  purpose  of  the 
meetings.  , 

We  need  not  consider  the  propriety  of  the  speech  of  the  attor- 
ney for  the  Commonwealth  complained  of,  or  the  alleged  bias 
of  the  Jury.    These  features  can  not  well  occur  again. 

For  the  reasons  indicated  the  judgment  is  reversed  and  a  new 
trial  awarded. 


NEWSOME  V.  NEWSOME. 
(Filed  March  17,  1894.) 

1.  Whpre  a  divoroe  is  granted  the  husband,  because  be  and  bis  wife  have 
lived  nitATt  for  five  oouseoudve  years  next  before  the  application,  the  court 
maj  require  hi  in  to  pay  the  noses  of  both  parties,  including  a  lensonable 
attorney's  fee  for  the  wife. 

3.  Saroe— Alimony— The  frtatnte  authorizing  the  allowance  of  alimony  to 
the  wife  '*on  a  divorce  obtained  by  hpr,"  where  it  appears  "she  is  not  in 
fault,  etc.,"  was  intended  to  deny  alimony  to  the  wife  in.: case  the  divorce 
obtained  by  the  husbond  involves  fault  on  her  part.  Even  where  the  divoroe 
is  granted  the  husband,  alimony  may  he,  allowed  the  wife  where  the  cause 
of  divoroe  is  a  living  apart  without  cohabitation  for  five  years. 

8.  Same— Where  the  husband  is  worth  about  920,000  and  has  an  annual  in- 
crease of  from  $1,000  to  $8,000,  and  the  wife  has  no  minor  children  and  owns 
about  $H,000.  an  allowance  of  $400  annually  as  alimony  is  Imprcper  under  all 
the  circumstances  of  the  parties.  She  should  be  allowed  tne  gross  sum  of 
$1,000  as  alimony. 

Morris  Eskridge  for  appellant. 

Sprigg  &  Chelf  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee,  Annie  Newsome,  brought  this  action  for  divorce  fronr 
bed  and  board  for  alleged  cause  of  habitual  behavior  towards  her 
by  the  husband,  Bobt.  L.  Newsome,  for  not  less  than  six  months, 
in  such  cruel  and  inhuman,  manner  as  indicates  settled  aversion! 
to  her.  But  he  made  his  answer  a  counterclaim,  asking  judg- 
ment for  absolute  divorce  for  the  cause  they  had  lived  apart  wi.t>h«- 
out  cohabitation  for  five  consecutive  years  next  before  the  appli- 
eation. 

The  lower  court  dismissed  her  petition,  but  rendered  judgment 
for  divorce  as  prayed  for  in  his  counterclaim.  It  was,  howevePy 
further  adjudged  that  he  pay  $100,  fee  of  her  attorney  in  the 
action;  also  $400  annually  during  her  life  or  widowhood  as  ali- 
mony, and  from  that  part  of  the  judgment  he  has  appealed. 

vol.  15—51 
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SeofioD  28,  chapter  26;  General  Statutes,  provides  that  *Mn 
actions  for  alimony  and  divorce  the  husband  shall  pay  costs  of 
«i»eh  party,  unless  it  shall  be  made  to  appear  in  the  action  the 
wife  is  in  fault  and  has  ample  estate  to  pay  the  same/' 

And  section  6,  article  8,  chapter  52,  contains   this  provision: 

"If  the  wife  have  not  sufficient  estate  of  her  own  she  may,  on  a 

divorce  obtained  by  her,  have  such  allowance  out  of  that  of  her 
husband  as  shall  be  deemed  equitable.'* 

It  will  be  observed  that  in  the  first  section  quoted  one  of  the 
conditions  of  requiring  the  husband  to  pay  all  costs  is  that  it 
does  not  appear  the  wife  is  in  fault,  while  it  is  provided  in  the 
other  that  an  allowance  for  alimony  can  be  made  only  on  a 
divorce  obtained  bj'  her.  and  the  question  arises  whether  either 
proviso  has  apalicatlon  in  a  case  lilie  this. 

Section  I.  article  3,  chapter  52,  provides  that  for  two  special 
causes  a  divorce  may  be  granted,  to  both  husband  and  wife: 
First,  such  impotency  or  malformation  as  prevents  i^exual  inter- 
eourse;  second,  living  apart  without  cohabitation  for  five  consec- 
ntive  years  next  before  application.  But  all  other  causes  are 
therein  classified  thus:  Firs);,  causes  for  which  the  party  not  in 
fiudt  may  have  a  divorce— such  as  adultery,  abandonment,  etc.; 
second,  causes  for  which  the  wife,  when  not  in  like  fault,  may 
have  a  divorce — such  as  confirmed  drunkenness,  cruel  behavior, 
etc.;  third,  causes  for  which  the  husband  may  have  a  divorce, 
»s  when  the  wife  is  pregant  by  another  man  without  the  hus- 
band's knowledge  at  the  time  of  marriage,  or  when  she  is  guilty 
of  Rucb  lewd  behavior  as  proves  her  unchaste. 

Existence  of  each  one  of  the  causes  so  classified  necessarily 
involves  fault  on  the  part  of  the  defendant  in  an  action  for 
divorce.  And  neither  husband  or  wife  can  maintain  an  action 
for  any  one  of  those  causes  if  in  like  fault.  But  either  may  sue 
for  and  obtain  a  divorce  by  simply  alleging  and  proving  the  fact 
they  have  lived  apart  without  any  cohabitation  for  five  consecu- 
tive years,  no  Judicial  investigation  respecting  cause  of  separa- 
tion nor  inquiry  as  to  who  is  in  fault  in  meaning  of  the  statute 
being  required  in  order  to  determine  the  right  to  divorce. 

It,  therefore,  seems  to  us,  giving  the  statute  a  reasonable  coo- 
struetjon,  the  husband  is  requirfd.  in  a  case  like  this,  to  pay 
costs  of  each  party  without  inquiring  whether  the  wife  is  in 
faalt.  And  as  it  is  well  settled  an  allowance  for  services  of  the 
wife^s  attorney  when  legally'  authorized  may  be  taxed  as  costs, 
and  no  complaint  is  or  could  be  fairly  made  the  amount  is  exces* 
give,  it  was  not  error  to  make  it. 

It  seerns  to  us  equally  manifest  that  provision  of  the  statute 
denying  alimony  to  the  wife  except  **on  a  divorce  obtained  by 
ber'^  was  intended  to  apply  in  that  class  of  cases  where  a  divorce 
obtained  by  the  husband  involves  fault  of  the  wife;  not  in  cases 
liiKe  this,  whereas  either  may  maintalh  the  action,  it  is  not  a 
material  or  legitimate  inquiry  in  determinins:  the  right,  who  is 
In  fault. 

The  evidence  shows  the  husband  possessed  of  an  estate  worth 
about  $20,000,  consisting  of  houses  and  lots,  rents  from  which, 
wben  added  to  what  he^  earns  otl)erwise,mal&e.  a  yearly  income 
of  from  $1,000  to  $3,000,  there  being  much  conflict  of  testimony  on 
tbe  subject.  The  wife  owns  a  lot,  upon  wliich  are  two  dwelling 
bouses  worth  about  $a,600,  heretofore  purchasd  for  her  by  the 
basband.     She  has  also  about  $500  in  money. 

The  children  are  all  of  full  age  and  none  of  them  except  the 
youngest  daughter,  who  lives  with  her  father,  are  dependent 
npon  him  for  support. 
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In  our  opinion  it  would  be  oppressive  and  probably  in  the  end 
Tuinous  to  require  appellant  to  pay  $400  annually  during  appolle's 
life  or  widownood;  for  she  may,  in  due  course  of  nature,  live 
unmarried  twenty  years,  while  he  oan  not  be  reasonably  expected 
'to  earn  money  by  his  own  labor  more  than  oomparatively  a  few 
years  longer,  thus  taxing  his  houses,  that  will  oonstanlty  need 
repairs  and  may  deteriate,  for  the  entire  allowanne.  He  should, 
therefore,  be  permitted  and  required  to  pay  .whatever  mav  be 
-amount  of  allowance  in  a  gross  sum  and  in  a  reasonable., time, 
and  we  think,  under  all  the  oircumstances,  and  in  view  of  what 
he  has  already  paid  by  order  of  court,  the  sum  of  $1,000,  payable 
as  of  the  date  of  the  judgment  appealed  from,  would  be  equita- 
ble. 

Wherefore,,  the  Judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  chis  opinion. 


MITCHELL  V.  COMMONWEALTH. 
(Filed  March  17,'r$d4— Not  to  be  reported.) 

1.  Criminal  law— False  swearing— Evidenoe—A  statement,  in  an  affidavit 
"for  a  oontinuanoe  of  a  olvil  oase,  by  the  oashlcn*  of  a  l>ank  that  a  certain  bill, 
Degotiahle  and  payable  at  his  bank,  bad  been  returned  to  the  bank  after  dis- 
hoLor,  when  tbe  fact  was  it  bad  been  returned  before  disbonor,  was  so  ob- 
'viously  an  innooent  mistake  tbat  it  would  be  a  perversion  of  Justice  to  baee 

upon  it  a  oonviotion  of  tbe  crime  of  willfully  and  knowingly  swearing 
talsely,  it  appearing  that  it  was  to  tbe  bank's  interest  for  tbe  affidavit  to 
-ebow  tbe  return  of  the  note  before  disbonor,  and  tbe  statement  tbat  it  was 
returned  after  disbonor  serylng  no  interest  whatever  of  tbe  bank  or  tbe 
•<iasbler. 

2.  Same— Bvldenoe— Where  tbe  indlotuent  obarRes  the  cashier  with  know- 
ingly and  willfully  swearins  falsely  tbat  a  certain  note  was,  in  April,  1890, 
delivered  by  a  bank,  endorsed  by  tbe  canbler  in  Llank,  to  tbe  New  Farmers 
Bank,  a  letter  written  by  the  assignee  of  the  first- named  bank  in  July,  1890, 

•containing  what  purporied  to  be  a  copy  of  such  note,  is  incompetent  for  any 
(purpose,  it  not  having  been  written  by  or  in  the  presence  of  the  aocased. 

8.  Same— Where  the  statements  contained  in  the  amended  petition  In  tbe 
-action  in  which  tbe  alleged  false  affidavit  was  filed  do  not  differ  materially 
'4from  tbe  statements  in  the  affidavit,  its  admission  as  evidence  was  preju- 
-dioial  to  accused,  since  tbe  sUght  disorepanoles.  In  the  two  papers  would 
4end  to  confuse  tbe  jury. 

Wm.  H.  Holt  C.  C.  Turner  and  W.  W.  Robertson  for  appellant. 

W.  J.  Hendrick  for  appollee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  offense  for  which  appellant  was  indicted  and  convicted  is 
that  of  willfully  and  knowingly  swearing  that  which  is  false, 
-charged  to  have  been  committed  substantially  as  follows:  That 
in  his  affidavit,  filed  on  a  motion  to  continue  an  action  of  B.  A. 
Mitchell,  assignee  of  Fulton  Bank,  plaintiff  v.  C.  F.  Bowers,  and 
Bowers  &  Carter,  defendants,  then  pending  in  Hickman  Common 
Pleas  Court,  he,  before  an  officer  authorized  to  administer  the 
oath,  knowingly  and  willfully  made  and  swore  to  these  false 
statements:  '^That  in  April,  1890,  Fulton  Bank  sold,  endorsed 
•and  delivered  to  New  Farmers  Bank  the  note  for  $6,000  sued  on, 
"With  other  negotiable  paper,  proceeds  amounting  to  the  sum  of 
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tlO,000,  and  then  drew  a  draft  on  New  Farmers  Bank  In  faTor^f 
Louisville  Banking  Company,  doing  business  at  Louisville  for 
said  sum,  and  said  draft  was  presented  by  and  was  paid   to  said 
Louisville  Banking  Company  by  New  Farmers  Bank;  that  New 
Farmers  Bank  books  will  show  this  transaction  and  said   booka- 
were  carefully  kept,  and  he  knows  the  entries  were  made  of  said 
transaction;  and  the  note  sued  on  with  others,  received  by  New 
Farmers  Bank,  endorsed  in  blank  by  A.  T.  Mitchell,  cashier  of  said 
Fulton  Bank;  and   after   that   the  draft  of  $10,000  was  received 
and  paid,  ana  that  the  $5,000  note  sued  on  was,  after  dishonor, 
returned  to  the  Fulton  Bank  and  became  its  property;  and  that- 
these  facts  arn  true  when  proven/* 

In  the  indictment  each  one  of  the  recited  facts  is  charged  by 
distinct  averment  to  be  false  and  known  to  defendant  to  be  false. 
But  of  the  various  statements  of  the  affidavit  in   question,  the- 
Commonwealth  endeavored  or.  the  trial  to  prove  but  two  of  them 
false,  and  the  lower  court  instructed  the  Jury  upon  the  hypothesis, 
of  the  falsity  of  them  only.    They  are,  first,  that  in  April,  1890, 
Fulton  Bank  sold,  endorsed  and  delivered  to  New  Farmers  Bank 
the  note  for  $5,000  sued  on,  or  that  the  note  sued  on  Was  received, 
bv  New  Farmers  Bank,  endorsed   A.   T.   Mitchell,   cashier,   ia 
blank ;  and  second,  that  the  $5,000  note  sued  on  was,  after  dia-^ 
honor,  returned  to  Fulton  Bank  and  became  its  property.    And 
whether  (he  court  permitted  incompetent  testimony  to  go  to  tb» 
jury  in  regard  to  these  alleged  false  statements  is  the  first  ques- 
tion we  will  consider. 

The  $5,000  note  was  executed  March  18,  1890,  by  C.  T.  Bowei8« 
made  payable  six  months  after  date   to  and   negotiable  in  tbe 
office  of  Fulton  Bank.    On  back  of  the  note,  as  now  appears,  is  it. 
guaranty  of  payment  of  same  date,  signed   by  Bowers  &  Carter* 
the  name  A.  T.  Mitchell,  cashier,  being  also  endorsed  in  blank*. 

In  his  affidavit  for  continuance  of  the  civil  action  mentioned^, 
appellant  stated    he   expected    to   prove   bv   William    Mitchell, 
cashier  of  New  Farmers   Bank,  who   was   then   absent,  the  fact 
that  in  April,  1890,  the  note  was  sold,  endorsed  and  delivered  ta- 
that  bank  by  Fulton  Bank.    But  why   it  became  necessary   to- 
prove  that  transaction  does  not  appear,  as  no  part  of  the  record. 
of  the  civil  action   except  an   amended   petition   was  made  evi- 
dence on  trial  of  this  case.  It  is,  however,  not  a  material  inquiry 
because  it  is  enough  for  conviction  that  the  Commonwealth  show 
that  statement  of  appellant  was  knowingly  and  willfully  false. 

No  witness  was  introduced  who  had  personal  knowledge  of  the 
subject,  but  guilt  was  attempted    to   be   established   wholly   by 
circumstantial  evidence;  and  the  first  fact  proved  was  that^Julv 
1,  1890,  at  request  of  Beid,    assignee  of  C   T.    Bowers,    A.   T. 
Mitchell  wrote  him   from    Fulton   a   letter,  enclosing  what  pur- 
ported to  be  a  copy  of  the  $5,000  note,  to  which  was  signature  of 
C.  T.  Bowers  and  also  that  of  Bowers  &  Carter,  signed  in  blank. 
The  purpose  of  that  evidence  was  to  sho^w  that  the  note  at  that 
date  was   in   possession  of   FCilton-  Bank,  and  the  ni^me  ofA.  T. 
Mitchell,  cashier,  was  not  then  on  it,  and,  consequently,   was.not 
sold,  endorsed   and   delivered   in   April,    1890,    to   New   Fariner9> 
Bank,  as  stated  by  appellant  in  his  affidavit  to  be  the  fact.     But 
in  the  first  place  such  inference  could   not  be  fairly  drawn  from 
the  oopy  made  by  A.  T.  Mitchell  and  sent  to   Held,  because  he, 
could  very  well  copy  the  note,  as  he  swears  he  did  do,  from  the 
bill  register,  without  having  the  note  before  him,  and  it  was,  nol^ 
ntjcessary   to   put   the   name   of  A.  T.  Mitchell,  cashier,,  oti'the^ 
copy  sent  Beid,  because  his  object  was,  as  he  swears,  simply  to- 
find  out  the  liabilities  of  C.  T.  Bowers.    But  the  evidence  waa- 
not  competent  for  any  purpose,  relating,  as  it  did,  to  an  occur- 
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^TIC^  without  presence,  knowledge  or  agency  of  appellant,  who 
^as  then  in  Mt.  Sterling,  200  mileB  awa^. 

The  courts  in  our  opinion,  erred  in  permitting  the  letter  and 
alleged  copy  of  the  note  to  go  to  the  jury';  for  nothing  that  was 
^one  or  said  respecting  it  hy  any  of  the  witnesses  without  the 
presence  and  hearing  of  appellant  could  he  legally  made  evidence 
against  him. 

There  was  no  sin$<le  witness  who  undertook  to  state,  of  his  own 
personal  knowledge,  the  note  ^had  not  been  sold,  endorsed  and 
-delivered,  as  stated  by  appellant,  about  April,  1890,  nor  is  there 
a  single  circumstance  from  which  a  reasonable  inference  could 
be  drawn  that  the  transaction  did  not  take  place.  It  is  true  two 
directors  appointed  to  examine  amounts  of  Fulton  Bank  state 
they  saw  the  $5,000  note  there  between  Sei»tember  1  and  20,  .1890. 
But  that  fact  proves  nothing,  because  the  note  was  negotiable 
and  payable  in  the  office  of  that  bank  September  18th,  and  ought 
to  have  been  sent  there  by  New  Farmers  Bank  at  least  by  that 
date.  Carter  testified  he  saw  the  note  about  October  1,  1890,  and 
took  a  copy  of  it,  which  was  improperly  pornr.itted  read  as  evidence. 
According  to  that  copy  the  name  of  A.  T.  Mitchell  was  endorsed 
without  annex  of  cashier.  But  tb«t  evidence  was  given  by  a 
witness  who  was  originally  bound  for  payment  of  the  note,  and, 
in  consequence  of  having  been  adjiidgf^d  to  pay  it,  was,  as  he 
admits,  hostile  to  appellant.  Certainly  not  much,  if  any,  credence 
-«hould  be  given  or  importance  attached  to  his  statement.  For 
not  only  is  it  intrinsically  improbable  A.  T.  Mitchell  would  have 
put  his  name  on  back  of  the  note  at  all,  except  for  the  purpose 
of  selling  nnd  endorsing  it  on  behalf  of  Fulton  Bank;  out  the 
note,  when  sued  on.  did  have  the  word  cashier  on  it.  Besides, 
even  if  it  be  true  that  word  had  not  been  originally  on  the  note, 
still,  if  there  was  a  pale  and  delivery  to  New  Farmers  Bank,  the 
bare  name  of  A.  T.  Mitchell  would  have  amounted  practically 
to  an  enforcible  endorsement. 

We  think  it  was  also  erorr  to  aditiit  as  evidence  the  amended 
petition  filed  in  thf^  civil  action;  for  the  statements  therein  con- 
tained do  not  materially  differ  from  those  of  the  affidavit,  and  it 
could  not  serve  any  other  purpose  than  to  confuse  the  jury  and 
make  the  slight  discrepancy  between  the  two  papers  basis  for 
fallacious  argument,  and  appeal  to  prejudice,  which  the  Com- 
monwealth's attorney  showed  he  was  entirely  too  willing  to  in- 
dulge in. 

In  our  opinion  there  was  no  comptetent  evidence  on  part  of  the 
Commonwealth  showing  or   tending   to   show    that  Fulton  Bank 
did  not,  as  stated  in  the  affidavit,  sell,  endorse   and    deliver  the 
^,000  note  to  New  Farmers  Bank. 

As  to  the  other  hypothesis,  upon  which  the  court  instructed 
the  jury  to  find  appellant  guilty,  the  evidence  shows  that  the 
$6,000  note  was  not,  as  stated  in  the  affidavit,  returned  to  Fulton 
Bank  after  dishonor,  but  previously.  Both  the  cashier  and  per- 
sons who  examined  the  condition  of  that  bank  testify  the  note 
was  there  prior  to  Setember  18th,  when  it  became  due."  But  that 
statement  is  so  obviouslv  an  innocent  mistake  made  by  appel- 
lant when  he  signed  and  swore  to  the  affidavit  that  it  would  be 
trifling-  with  liberty  of  a  citizen  as  well'  as  rank  perversion  of 
iustice  for  the  jury  to  find  he  was  therebj-  guilty  of  willfully  and 
knowingly  swearing  to  that  which  was  false.  Appellant  had 
been  president  of  a  bank,  lawyer  and  a  business  man,  and  must 
bave  Known  the  note  had  to  be  rettirned  to  the  office  of  Fulton 
Bank,  where  it  was  payable  before  it  could  be  dishonored.  It  is 
•tjlear  he  could  subserve  no* piirpose  whatever  by  falsely  stating 
'the*  note  was  not  returned  to  Fulton  Bank   until  after  dishonor. 
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On  the  contrary,  it  was  to  his  advantage,  as  assignee  of  that^ 
bank  and  plaintiff  in  the  pending  aotion,  to  show  it  was  regularly- 
dishonored  and  in  due  course  of  business  became  property  of 
Fulton  Bank.  Besides,  the  affidavit  was  written  by  appellant^s 
attorney,  who,  without  appellant^s  suggestion,  inadvertently  and. 
by  mistake  inserted  in  the  affidavit  the  erroneous  statement.. 
And  in  this  connection  it  is  proper  to  state  that  two  of  appeU 
lant^s  attornevs  and  A.T.Mitchell  were  present  in  the  room 
when  the  afflaavit  was  prepared,  and  they  testified  on  the  triai 
that  appellant  hesitated  about  swearing  to  the  affidavit,  because 
he  had  no  personal  knowledge  of  the  facts  stated  and  would  have 
to  make  it  if  at  all  upon  information  then  given  by  A.  T. 
Mitchell,  who  was  familiar  with  the  transaction.  But  he  was 
assured  by  his  attorney  that  he  could  properly  make  it  upon 
such  information,  as  all  the  law  required  was  for  him  to  have  aiv 
unfeigned  belief  the  facts  stated  were  true. 

In  our  opinion  the  lower  court  ought,  at  conclusion  uf  evidence 
by  the  Commonwealth,  to  have  instructed  the  jury  to  find  the 
defendant  not  guilty;  for  there  was  a  total  failure  of  the  Com- 
monwealth to  show  by  competent  testimony,  as  it  was  required 
to  do  before  conviction,  that  Fulton  Bank  did  not,  in  April,  1890« 
sell,  endorse  and  deliver  the  note  for  $5,000  to  New  Farmers. 
Bank;  and  there  was  no  evidence  showing  or  tending  to  show 
appellant  knowingly  and  willfully  swore  falsely  about  that  or- 
any  other  statement  in  the  affidavit. 

As  to  the  other  statement  that  the  note  was,  after  dishonor^; 
returned  to  Fulton  Bank,  we  think,  for  reasons  already  indi-- 
Gated,  the  court  erred  in  instructing  at  all  upon  hypothesis  of  its. 
falsity. 

Wherefore,  the  judgment  is  reversed  for  a  new  trial  consistent, 
with  this  opinion. 


GOLDSMITH  v.  OWEN,  JUDGE,  Ac. 

(Filed  March  20,  18»4— Not  to  be  reported.) 
C.  S.  Walker  for  appellant. 
Powers  &  Atchison  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

There  is  a  plain  distinction  between  cases  where  a  court  isc 
without  jurisdiction  and  canes  where  the  jurisdiction  exists  and. 
the  proceedings  are  erroneous  or  irregular. 

In  this  ease  the  Daviess  Equity  Court  had  undoubted  jurisdic- 
tion to  cancel  a  fraudulent  assignment  and  also  to  appoint  a  re^ 
ceiver,  and  beause  the  facts  alleged  fail  to  state  a  cause  of  action^ 
or  if  a  cause  of  action  is  stated  the  testimony  fails  to  support  it, 
affords  no  ground  for  granting  the  writ  of  prohibition;  if  so,  the- 
writ  would  go  in  every  case  where  the  pleading  upon  which  the 
recovery  sought  is  based  is  bad  on  demurrer,  or  where  the  court, 
has  rendered  an  erroneous  judgment.     Whether  the  court  erred 
is  a  question  we  have  not  considered.    The   application  for   the^ 
writ  Is  denied. 
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WARE  V.  CROSTHWAITE,  &c. 
(Filed  March  20,  1894— Not  to  be  reported.) 

1.  Parties  to  aotion— Yendor  and  vendee— Where  A.  ooDveyB  a  lot  to  B.^ 
reserviDK  in  the  deed  a  lieu  for  unpaid  purchase  money,  and  B.  sells  a  pars 
of  such  lot  to  C,  who  pays  for  suoh  portion  of  the  lot,  and  ereots  a  dwelling 
bouse  thereon  in  which  he  resides,  and  subsequently  A.  institutes  suit- 
against  B.  to  subject  the  lot  conveyed  to  B.  to  payment  of  purchase  money 
which  B.  ow^,  to  which  suit  C  is  not  made  a  party,  G.  is  not  bound  or 
affeeted  by  the  judgment  in  such  suit  or  the  proceed inga  had  under  the  judg- 
ment. 

d.  Same— In  such  action,  if  G.  is  made  a  party  to  it.  he  may  require  everr 
part  of  the  property  conveyed  to  B..  and  which  he  still  owns,  to  be  sold  to 
satisfy  the  debt  due  A.  before  any  part  of  his  (G.*6)  lot  is  subjected;  and  If 
B.  has  sold  all  the  lot  G.  can  requlra  other  parts  of  it  to  share  with  his  part 
the  burden  uf  the  unsatlsUed  lien  'lebt. 

Tanner  <&  Forman  for  appellant. 

Z.  Gibbons  for  appellees. 

Appeal  from  Fayette  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

G.  D.  Wilgus,  being  the  owner  of  a  quantity  of  unimproved 
ground  on  Clay  and  Chestnut  streets,  in  the  city  of  Lexington, 
on  May  25,  1886,  sold  and  conveyed  it  to  B.  H.  Cozine  in  consid- 
eration of  the  sum  of  $1,350,  of  which  one-third  was  due  in  four 

months,  one-third  in  one  year,  and  balance  in  two  years  after 
the  date  of  purchase.  Of  this  land  Cozine  sold  and  conveyed  to 
the  appellant.  Ware,  at  the  price  of  $278,  substantially'  in  cash, 
125  feet  fronting  on  Clay  street  and  running  back  156  feet  on 
Sixth  street. 

Ware  erected  a  dwelling  houi?e  on  his  property  in  the  fall  of 
1886,  and  has  since  continuously  occupied  it.  Learning  that  the 
Crosthwaites,  appellees  here,  were  claiming  it,  in  May,  1890,  he 
brought  this  action  against  them  and  his  vendor,  Cozine.  to  quiet 
his  title.  The  Crosthwaites  answered  that  they  bought  the  prop- 
erty at  a  decretal  sale  and  were  the  owners  of  it  by  virtue  of  a 
commissioner's  deed  made  to  them  on  October  7,  1889,  in  the  suit 
of  Wilgus,  &c.  V.  Cozine^  an  action  which  had  been  instituted  ia 
April,  1889,  against  Cozine  in  the  Fayette  Common  Pleas  Court, 
on  one  of  the  deferred  purchase  money  notes,  executed  by  Cozine 
to  Wilgus,  and  to  secure  which  a  lien  existed  on  all  the  property 
conveyed  by  the  deed  of  May  25,  1886.  This,  Ware  admitted,  but 
set  up  that  although  his  deed  was  of  record,  giving  notice  of  bia 
ownership  and  title,  and  he  had  built  a  house  on  it  and  was  in 
the  adverse  possession,  yet  he  was  not  made  a  party  to  the 
Wilgus-Cozine  suit,  and  had  no  notice  whatever  of  the  proceed- 
ings to  sell  his  property,  and  was  not«  therefore,  affected  by  that 
suit;  that  as  to  him  the  order  of  sale  and  the  deed  to  the  Crosth- 
wiiices  were  void. 

It  does  not  appear  from  the  pleadings  or  the  proof  in  this  case 
what  amount  remained  due  to  Wilgus  from  Cozine  of  the  original 
purchase  money,  although  Cozine  testifies  that  be  had  paid  all 
of  it  but  about  $200  when  the  suit  was  brought  against  him.  Nor 
does  It  appear  whait  part  of  the  land  embraced  in  the  deed  of 
May  25.  1^,  was  sought  to  be  sold  or  was  sold  in  the  proceed- 
ings against  Cozine.  So  far  as  this  record  shows  only  some  31^ 
feet  on  Clay  street,  embracing  Ware's  lot,  were  sold  or  sought  to 
be  sold  In  that  suit,  and  this  was  bought  by  the  Crosthwaites  at 
the  price  of  $646,  Including  some  interest  on  their  bonds.    Tbia 
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waH  at  the  rate  of  $2.07  per  foot,  and  the  obancellor  on  final  bear- 
ing adjudged  that  tiie  CrnsthwaiteB  had  a  lien  on  Wares'  lot  of 
125  feet  for  $258.75,  and  ordered  it  sold  to  pay  that  sum. 

If  this  sum  represented  the  unpaid  balance  of  the  Wilgus  pur- 
chase money,  or  such  part  of  it  as  the  Ware  lot  should  equitably 
be  made  to  pay,  we  could  understand  the  principle  on  which  the 
chancellor  proceeded.  The  Wilgus  lien  was  of  record,  and 
although  Ware  had  bought  and  paid  for  his  property  and  im- 
proved it  by  the  erection  of  valuable  buildings,  he  could  not  com- 
plain if  his  lot  be  sold  to  discharge  this  unsatisfied  lien. 

In  a  proceeding,  however,  instituted  by  the  lien  holder  for  that 
purpose,  he  would  have  the  right  to  require  the  lien  satisfied  out 
of  other  property  still  owned  by  his  vendor,  Cozine,  if  any  re- 
mained undisposed  of;  or  if  all  of  it  had  been'  sold,  he  could  make 
the  whole  property  embraced  in  the  Wilgus  deed  of  May  25,  1886, 
share  the  burden  of  discharging  the  lien,  and  this  we  assume  he 
could  have  done  had  he  been  made  a  party. 

It  is  clear  that  the  judgment  of  sale  in  the  WilRus-Co«ine  suit 
and  the  commissioner's  deed  therein  do  not  affect  Ware,  and  can 
not  be  used  to  defeat  his  right  to  the  relief  he  asks  in  this  action; 
but  the  Crosthwaites,  as  the  representatives  of  the  Wilgus  pur- 
chase money,  may  subject  the  Ware  lot,  along  with  all  the  prop- 
erty described  in  the  deed  of  May  25,  1886,  to  the  payment  of  any 
unpaid  balance,  or,  if  the  fights  of  the  other  owners  have  been 
adjusted,  this  lot  may  be  subjected  to  its  just  share  of  this  burden. 

The  chancellor  will  work  out  these  equities  upon  a  retui-n  of 
the  case  after, the  facts  controlling  them  shall  have  .been  more 
fully  ascertained. 

The  judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 


HUNDLEY,  &c.  v.  TAYLOR. 
(Filed  March  27,  1894— Not  to  be  reported.) 

1.  One  olahiilng  land  an  a  purchaser  at  a  sheriff's  sale  for  taxes.  In  order 
to  ri-u<ivei'  it  fj-oin  the  deliuqiieut  taxpayer,  mast  allef^e  and  prove  a  sub- 
staDiuil  t'omplhiiioe  with  aJl  the  raquireineDts  and  conditions  of  the  statute 
authorizing  such  H!ile.  > 

In  ihi8  casti  ihe  nllegHtlons  of  plaintiff's  petition  were  wholly  insufficieot 
to  support  a  judf^nieut  for  possession  of  this  land. 

2.  A  creditor  of  a  decedent,  asserting  no  line  on  any  of  deoedeut's  lands, 
can  not  select  a  parciculai  part,  and   by  alleging  that  the  debt  was  due  him. 
by  decedent,  and  thac  decedent  owned  such  land,  acquire  a  lien  upon  It  or 
obtain  any  right  to  an  order  for  its  sale  to  satisfy  his  debt. 

H.  P.  Cooper  for  appellants. 

W.  J.  Lisle  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg.  •  '*■ 

The  appeUee  sued  the  appellants,  the  administrator,  widow 
and  heirs  of  John  W.  Hundley,  ileceased,  for  the  possession  of  a 
tract  of  60  acres  of  land,  alleging  that  on  October^U,  ISSS,  it  had 
been  duly  sold  by  the  sheriff  of  Marion  countv  for  taxes  for  the 
year  1886  at  the  price  of  $4.89,  and  the  sheriff,  on   the  17th  dav  of 
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JaDiiary,  1891,  had  made  hira  a  conveyance  therefor.  The  deed 
was  copied  into  the  pleading.  The  petiti<)n  also  alleged  thattbd 
deceased  died  intestate  in  1882  owing  hiii)  a  note  for  the  sum  of 
$800,  and  in  addition  to  owning  the  tract  named  ownpd  a  25-aore 
paroel  about  a  mile  or  so  from  the  other,  and  asked  that  this  be 
sold  to  pay  his  note. 

The  demurrers  of  the  widow  and  the  children  were  overruled. 
*rhey  answered,  claiming  homestead  in  the  lands  and  asserting 
that  there  was  personal  property  sufficient  to  pay  the  taxes,  and 
that  there  had  been  no  assessment,  etc.  Without  proof  or  further 
preparation  the  case  was  submitted  over  the  objection  of  the 
Bppellants  and  judgment  for  possession  of  the  50-aore  tract  and 
for  the  sale  of  the  25  acres  was  rendered.  Manifestly  the  judg- 
ment should  have  been  for  the  defendants. 

In  xMaguiar  v.  Henry,  &o.,  84  Ky.,  1,  it  is  said:  **When  a  liti- 

?;ant  claims  rights  under  the  act  of  an  officer,  he  should  state  the 
acts  which  show  that  the  latter  had  tiie  right  to  act.  A  tax 
deed  results  from  the  exercise  of  a  statutory  powcBr;  and  if  the 
necessary  preliminary  steps  are  not  taken  the  power  is  not  cre- 
ated. ^' 

Sd  in  the  case  of  the  Commonwealth,  &c.  v.  Three  Forks  Coal 
t]o.,  ante,  633,  this  court  said  of  the  statute  regulating  tax  sales: 
**But  to  make  a  sale  valid  and  to  give,  as  a  consequence,  to  the 
purchaser,  whether  the  State  or  an  individual,  right  to  recover 
possession  of  land  so  sold  for  taxes,  there  must  be  a  substantial 
tjompliance  with  all  requirements  and  conditions  of  the  statute, ^^ 
tsiting  Whipple  v.  Earwhick,  14  Ky.  Law  Bep.,  36,  and  Smith  v. 
Ryan,  88  Ky.,  636. 

The  allegations  of  the  petition  of  the  appellant  are  wholly  in- 
Buflicient  to  support  the  judgment  for  possession.  Moreover, 
there  is  no  reason  shown  why  the  25- acre  tract  was  subjected  to 
this  alleged  debt  due  from  J.  W.  Hundley.  No  lien  is  asserted 
Against  it,  and  a  creditor  of  an  estate  may  not  thus  select  a  por- 
tion of  the  real  estate  of  a  decedent  and  proceed  to  subject  it  to 
the  payment  of  l>is  debt.  So  far  as  the  pleadings  disclose  there  is 
nothing  suggested  to  defeat  the  claim  of  the  widow  and  children 
to  a  homestead  embracing  both  tracts,  and  such  should  have 
been  the  judgment  below. 

Under  the  general  prayer  of  the  plaintiff,  however,  we  think 
be  is  entitled  to  recover  the  amount  of  the  taxes  paid  by  him, 
aggregating  some  $14.47,  for  which  he  may  be  adjudged  a  lien  on 
the  lands,  and  unless  paid  may  have  judgment  of  sale. 

Judgment  reversed,  with  directions  to.  proceed  as  herein  indi- 
cated. 


KENTUCKY  SUPERIOR  COURT 


LOUISVILLE  &  NASHVILLE  RAILROAD  CO.  v.  HARVEY. 

(Filed  February  28,  1894.) 

1.  Master  and  servADt— Disohar^p— One  who  was  employed  Tij  a  r/iilroad 
tsompany  an  brakeman  for  an  Indefinite  timp,  havins  rpport<>d  for  duty  and 
bold  himself  in  readiness  t6  perform  It,  is  entitled  to  reoovpr  of  th(^  company 
the  agreed  wages  up  to  the  time  he  was  dlsohavged,  althonizh'  he  did  no 
•aotual  work> .  And  the  faot  that  the  company  failed  to  puyhimhls  wages 
•and  ignored  his  letters  demanding  payment  did  not  amount  to  a  disoharge 
"Qr  DOtloe  of  a  discharge.  A  discharge  must  be  inamumbiguous  words  or  by 
•actions  clearly  indicating  the  party's  Intent.         ^^^^  ' 

3.  Eviden(^e— As  this  was  an  action  to  recover  agreed  wages  and  not  to  re^ 
•Dover  ^amage^  for  a  wrongfnl  dlf^oharge.  the  coxjH  pVoperly'Ve fulled  to  allow 
defendant  tcrhllege  and  piove  the  plaintiff's  habits  us  to  li^uor:^  '<       ^ 
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8.  InfftrroMonn  to  jury— Prejadlolal  error—As  tbe  evidence  all  tended  to 
show  the  ViJne  of  a  brakemen's  mrvioes  was  what  the  contract  in  this  cas^ 
by  fair  implication  called  for,  the  defendant  was  not  prejudiced  by  an  in- 
struction autborisiins  the  jury  to  find  for  plaintiff  the  value  of  a  braKeman'a 
servictis,  as  appeared  from  the  evidence,  although  as  matter  of  law  the  orl» 
terion  of  recovery  was  the  contract  price. 

J.  A.  Mitchell  for  appellant. 

Sims  &  Covington,  W.  T.  Cox,  H.  B.  Hinea  and  £.  W.  Hinea 
for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Brent. 

In  July,  1890,  there  was  a  strike  at  Wilder's,  near  Cinoinnativ 
among  the  workmen  employed  by  the  appellant,  the  L.  A  N.  B. 
R.  Co. 

The  company,  for  the  protection  of  its  property  and  the  expidi^ 
tion  of  its  business,  sought  hands,  among  other  places,  at  Bowl- 
ing Oreen,  Ky.  Of  those  engaged  there  was  L.  K.  Harvey,  the 
appellee.  His  version  of  the  contract  is  that  he  was  employed 
by  the  appellant  as  a  freigi'^t  brakeman  for  an  indefinite  time^ 
commencing  in  July,  when  he  left  Bowling  Oreen,  with  no  terD> 
fixed;  that  while  engaged  about  the  Cincinnati  business  he  waa 
to  receive  $5  a  day,  and  on  his  return  to  Bowling  Green  the  usual 
wages  of  a  freight  brakeman,  about  $56  a  month. 

It  appears  that  on   his  return  he  reported   to  the  yardmaster^ 

whose  duty  it  is  to  assign   brakemen   to   their  trains  for  assign^ 

ment  to  duty.    He  was  not  assigned  but  was  told  the  yardmaster 

had  not  gotten  an  order  to  put  him   to  work;  that  he  would  let 

him  (plaintiff)  know  when   he  wanted  him.    He  told  the  yard« 

master   where   he   was   staying.     It  is  the  custom  or  rule  of  the 

road  to  send*  for  and  notify  men  when  it  wanted  them  to  go  out 
on  trains.  He  was  then  ready  and  willing  to  go  to  work  under 
his  contract,  and  from  that  time  on  up  to  the  filing  of  his  last 
ameded  petition  always  held  himself  ready  and  willing  to  per- 
form for  appellant  all  the  duties  of  a  brakeman  whenver  called 
on  or  required  to  do  so.  He  received  no  notice  that  his  employ- 
ment was  not  desired;  that  his  services  were  not  wanted  until 
February,  1891;  never,  had  any  formal  notification  of  discharge. 
In  July  he  was  paid  at  Cincinnati  $40  for  eight  days  services^ 
He  returned  to  Bowling  Green  and  there  he  was  paid  in  August 
$32.85  as  wages  due  him  for  the  latter  part  of  July.  Having  de- 
manded by  letter  wages  for  August  and  September  and  receiving 
no  reply,  on  October  9,  1890,  plaintiff  brought  this  suit  for  $112  aa 
wages  for  those  two  months,  and  afterwards,  the  case  coming  on 
for  preparation,  in  February,  1891,  he  amended  and  claimed 
wages  for  the  months  of  October^  November  and  December,  1890^ 
and  January,  1891,  making  his  demand  in  all  $8d6. 

The  defendant  denied  all  the  allegations  of  plaintlff^s  petition, 
both  original  and  as  amended, so  far  as  it  sought  a  recoverv;  denied 
that  it  bad  any  contract  with  him  except  for  the  month  of  July^for 
which  month  there  is  no  dispute  as  to  his  being  paid.  It  is  ad- 
mitted that  plaintiff  did  no  actual  physical  work  for  the  defend- 
ant after  that  month.  By  the  trial  the  plaintiff  got  Judgment  for 
$150,  and  from  that  judgment  the  defendant  has  appealed  to  thia 
«ourt. 
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It  will  be  seen  at  once  that  this  suit  Ib  In  contract  and  not  ia. 
tort;  Is  for  wages  and  not  for  damages;  not  for  a  refusal  to  em-> 
ploy  plaintiiT  after  agreeing  to  do  so,  nor  yet  for  a  wrontrful  dis- 
missal after  employment  begun,  but  for  the  amount  o}  wagea- 
which  plaintiiT  claims  Is  due   him   by  contract  of  employment. 
And   the    first  and   most  imporant  question  is,  can  he  recover 
wages  for  the  time  during  which,  he  did  no  actual  work  of  any 
kind?    The  contract,  facts  and  conduct  of  the  parties  being  a&. 
set  out  above,  we  think  he  can. 

The  defendant  hired  him  for  an  indefinite  time.     Such  a  con- 
tract terminates  at  the  will  of  either  party.     While  the  contract, 
continues,  that  is,  until  one  party  has  notified   the  ojther  that-it. 
is  his  will  that  it  should  terminate,  the  plaintiff's  time  belonged' 
to  the  defendant.     He  was  subject  aAd  liable  to  its  call  to  duty> 
at  ^ny  and  all  moments.     He  could  not  work  for  defendant  until 
assigned  to  duty  and  work  furnished  him,  nor  yet  could  he  accept 
work   from   another  without  taking  that  time  from  the  defend-, 
ant,  to  whom  It  belonged  instantly  when  required.     He  was  only 
bound  to  work  when  required  to  do  so  by  defendant. 

If  the  defendant  did  not  choose  to  call  on  him  to  perform  ser- 
vices, and  at  the  same  time  failed  or  refused  to  notify  him  that, 
be  was  discharged,  or  that  it  had  no  longer  any  wish  to  control 
his  time,  what  was  he  to  do  unless  he  choose  to  leave  defend-^ 
ant's  employ  on  his  own  motion,  except  to  wait  in  constant, 
readiness  and  willingness  the  defendant's  commands  within  the 
scope  of  his  employment? 

The  very  essence  of  the  contract  was  that  he  would  work  when; 
required,  and  held  himself  in  readiness  so  to  do;  and  when  he 
was  waiting,  ready  and  willing  to  perform  service  whenever- 
called  on,  he  was  doing  all  that  on  his  part  he  could  do.  He  did, 
thus  in  fact  perform  his  part  of  the  contract.  Practically  he  ren^ 
dered  the  defendant  the  service  he  stipulated  for,  and  entitled 
himself  to  recover. 

We  see  no  error  in  the  refusal  of  the  court  to  allow  the  defend- 
ant to  allege  and  prove  the  plaintiff's  habits  as  to  liquor.  It 
neither  refused  to  take  him  into  its  employ  nor  discharged  him 
on  that  account,  nor  does  It  base  any  right  or  claim  on  the  fact, 
th^t  he  was  so  addicted,  if  we  think  he  Was. 

De'endant^s  failure  1o  pay   plainti.fl   wages   beyond   July,  and* 
i^lioring  his  letters  demanding  payment,  was  not  a  discharge  or- 
a  notice  of  a  discharge.     A  discbarge  must  be  in  plain,  at  least 
not  in   ambiguous   words,  or   by   actions   clearly   indicating   the 
party's  intent. 

We  do  not  think  the  instruction  as  to  criterion  of  recovery  could^ 
be  preiudicial  to  defendant.  So  far  as  the  evidence  went  it  all 
tended  to  sh3w  the  value  of  a  hrakeman's  services  was  what  the- 
contract  in  this  case,  by  fair  implication,  called  for,  and  so. 
whether  the  contract  or  the  value  of  such  services  as  appeared^ 
from  the  evidence  was  made  the  criterion,  was  a  matter  practi- 
cally of  indifTerence.  Of  course,  as  a  matter  of  law,  the  criterion; 
of  recovery  was  the  contract  price. 

Seeing,  therefore,  no  error  in  the  record  prejudicial  to  the  sUb^ 
stantial  rights  of  appellant,  the  judgment  is  afl^rmed  with  dam^ 
ages. 
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SUPERIOR  COURT  ABSTRACTS. 


JJEFF  V.  BURCH. 

^Ded  Maroh  7,  18d4.    Appeal  from  JeflersoD  Clrouit  CoDrt,  Law  and  Equity 

division.  OpinioD  of  the  coart  by  Judge  Yost,  reversing,  Judga  Barbour* 
dissenting. 

1.  Actions  for  reoovery  of  personal  property—Form  of  jadgmeot— In  an 
motion  for  the  recovery  of  speoiflo  personal  property,  if  the  property  has  been 
delivered  to  plaintiff  and  the  defendant  claims  a  return  thereof,  the  verdict 
being  for  defendant,  the  judgment  should  be  in  the  alternative  for  the  re- 
turn of  the. property  or  its  value  if  a  return  can  not  be  had.  It  was,  there- 
fore, error  in  this  case,  upon  a  verdict  for  defendant,  to  render  judgment  in 
his  favor  for  the  value  of  the  property  as  found  by  the  jury  without  any  pro- 
vision allowing  plaintiff  to  discharge  the  judgment  by  a  return  of  the  prop- 
"^rty.  And  this  court  may  determine  there  was  error  in  this  respect, 
although  the  evidence  heard  below  has  not  been  brought  up,  as  it  is  not  to 
be  presumed  the  lower  court  heard  evidence  showing  the  proi)erty  had  been 
'destroyed,  such  evidence  being  incompetent. 

S.  Reversible  error— An  appellate  court  may,  without  a  motion  for  a  new 
r  trial,  reverse  a  judgment  upon  the  ground  tbat  it  was  not  authorized  by  the 

^'  pleadings. 

8.  Mandate^As  the  only  error  is  in  the  form  of  the  judgment,  the  case  Is 
not  remanded  for  a  new  trial,  but  for  a  judgment  in  conformity  to  the  opin- 
ion of  this  court. 

Judge  Barbour,  dissenting,  holds  that  it  would  have  been  competent  to 
=«how  that  the  property  had  been  dentroyed  or  removed  beyond  the  jurisdic- 
tion of  the  court,  and,  therefore,  it  must  be  presumed,  in  the  absence  of  the 
evidence,  tbat  this  was  shown,  and  that  a  return  of  the  property  could  not 
be  bad. 

J.  W.  S.  Cleroments  for  appellant:  O'Neal,  Phelps  Sa  Pryor  for  appellee. 

CLARK  COUNTY  NATIONAL  BANK  v.  HOLLOWAV.    * 

Filed  March  7,  1891.    Appeal   from  Clark  Circuit  Court.     Opinion  of  the 

court  by  Judge  Yost,  reversing. 

Separate  estate— A  married  woman  having  executed  her  note  for  the  pur- 
chase price  of  jshares  of  stock  purchased  by  her  for  her  own  benefit,  it  will 
t)e  presumed  that  she  intended  to  bind  certain  lands  held  by  her  as  her  sep- 
arate estate,  that  being  the  only  property  she  owned. 

J.  M.  Benton  for  api^llant:  Isaac  N.  Cardwell  for  appellee. 

IHROOP  V.  BROADDUS. 

Plied  Maroh   7,  1804.    Appeal  from-Estill   Circuit  Court.    Opinion   of  the 

court  by  Judge  Yost,  affirming. 

1.  In  this  action  by  a  tenant  against  his  landlord  to  recover  damages  for 
bis  eviction  l)efore  the  expiration  of  his  term,  as  the  def^idant  hy  bis  an- 
swer denied  any  other  renting  than  by  the  month,  and  alleged  that  the 
plaintiff's  term  had  expired  at  the  time  of  his  eviction,  and  there  was  testi- 
mony tending  to  sustain  the  defenne,  the  court  properly  instructed  the  jury 
tbat  if  the*  renting  was**bythe  month"  no  notice  was  necessary  If  the 
plaintiff  was  evicted  at  the  end  of  the  month. 

'   2.  Remote  damages— Any  damages  arising  from  the  possible  profits  plain- 
tiff might  have  realized  from  his  school  or  from  keeping  boarders  were  too 
^-  ^Iremote  to  be  considered. 

White  &  Smith  for  appellant;  Riddell  &  Rlddell  for  appellee. 
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EAST  TENNESSEE,  &o.,  R.  R.  CO.  v.  CAMPBELL. 

Filed  Maroh  14,   1^.     Appeal   from  Jeffexson  Conrt  of  Common  l^eas^ 
OplDJOD  of  tbe^pfi^ct  by  Pre$idlQfC  Judg9  Brent,  reversing. 

1.  Railroads— Injury  to  oar  Inspector— Where  an  employe  of  a  railrdad 
company,  in  the  discharge  of  his  duty  as  oar  inspector,  was  standing  off  the. 
track,  facing  the  car  he  was  inspecting,  and  thus  in  a  position  to  see  any 
danger  that  the  movement  of  the  train  threatened  in  ample  time  to  insure 
his  safety,  the  employes  in  oharirc  of  the  train  were  not  called  on  to  warn 
him  of  the  movement  of  the  train,  and  the  failure  to  give  such  warning- 
does  not  render  the  company  liable  for  the  injuries  received  bjr  the  oar  In- 
spector, who  stumbled  and  fell  in  moving  away  from  the  train  to  avoid 
being  struck  by  the  step  of  the  caboose. 

2.  Master  and  servant^Gross  negllgenne~-Even  though  the  servant,  through. 

whose  negligence  it  was  alleged  the  plaintiff  was  injured,  was  the  superior 
of  the  plaintiff,  there  could  be  no  recovery  unless  the  negligence  was  gross, 
and  it  was  error  to  give  an  instruction  authorizing  the  jury  to  find  for 
plaintiff  if  they  believed  defendant's  employes  were  guilty  of  simple  negli^ 
gence. 
Plrtle,  Speed  &  Trabue  for  appellant;  D.  M.  Rodman  for  apiwUee. 

GRANT  V.  GRAN'TS  ASS'EE. 

Filed  March  14, 1894.  Api)eal  from  Jefferson  Circuit  Court,  Law  and  Eiqulty 
division.  Opinion  of  the  court  by  Judge  Barbour,  a£9rming. 
Attachment— Where  an  attachment  was  sued  out  upon  the  ground  that  the. 
defendant  did  not  have  property  subject  to  execution  suflOdent  to  pay  plain- 
tiff's debt.  It  was  competent  to  prove  the  price  which  the  property  subse> 
quently  brought  at  public  sale  as  tending  to  show  its  value  at  the  time  the 

attachment  was  issued,  but  such  evidence  was  not  conclusive,  and  the  lower 
court  having  seen  fit  to  adopt  other  evidence  as  the  proper  basis  for  flzinK 
the  value,  and  upon  such  evidence  dlf^charged  the  attachment,  this  court  can 
not  say  that  it  was  error  to  do  so,  espect^Uy  as  the  record  does  not  show 
when  the  property  was'  sold  or  the  ciroum stances  of  the  sale  further  than 
that  the  time  and  place  were  well  advertised.  '  ' 
Blain  &  Kinkead  for  appellant;  Humphrey  Marshall  for  appellee. 

WESTERN  UNION  TELEGRAPH  CO.  v.  DANIELS,  &o. 

Filed  March  14,  1804.    Appeal  from  Mercer  Circuit  Court.    Opinion  of  thK 

court  by  Judge  Barbour,  reversing. 

1.  Duty  of  telegraph  company  as  to  delivery  of  message — Where  a  person 
to  whom  a  telegram  was  addressed  resided  two  miles  from  the  telegraph 
station,  a  small  town,  in  an  action  by  him  against  the  company  to  recover 
damages  on  account  of  delay  in  delivering  the  message,  it  was  error  to  in- 
struct the  Jury  that,  if  the  telegram  could  have  been  received  by  plaintiff 
*'by  the  exercise  of  ordinary  diligence  in  searching  for  him  in  the  town,"  in 
a  reasonable  time  * 'after  it  should  have  been  received  at  the  offloe,"  the  law 
was  for  plaintiff.  As  the  plaintiff  did  not  reside  in  town,  and  the  company 
is  not  required  l»o  deliver  messages  to  persons  residing  as  far  as  two  miles  in 
the  country  unless  it  is  paid  or  specially  undertakes  to  do  so,  the  only  duty 
of  the  operator  was  to  use  ordinary  diligence  to  learn  whether  plaintiff  was 
in  town,  and,  if  so,  then  to  use  ordinary  diligence  to  deliver  the  message  ta 
him.  It  is  too  much  to  require  the  company  in  such  case  to  make  diligent 
search  for  the  party.    And  as  the  complaint  in  the  petition  was  of  the  delay 

in  delivering  the  message  after  it  was  received  at  the  station  to  which  it  was. 
addressed,  and  not  of  any  delay  in  transmitting  it,  the  delay  mentioned  in 
the  instruction  should  have  related  to  the  time  after  its  receipt  at  the  st-aiion 
and  not  *' after  it  should  have  been  received"  there. 

8.  Same— The  expense  of  delivering  a  second  message  In  the  country  hav- 
ing been  guaranteed,  it  was  error  in  Instructing  the  jury  as  to  the  allege^ 
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^elay  in  delivering  that  message  to  tell  them  that  "it  was  not  due  diligenoe 
^io  intrust  a  guaranteed  message  to  a  stranger  to  carry  on  foot  a  distance  of 
two  and  one -half  miles.*'  The  bom  pany  baying  no  messengers  at  that  sta- 
tion for  the  purpose  of  delivering  messages  in  the  country,  all  that  it  was 
required  to  do  was  to  select  a  trusty  person  for  such   purpose  as  occasion 

^ might  require;  and  whether  the  person  selected  was  a  suitable  person  and 
"whether  he  could  have  delivered  the  message  sooner  by  waiting  to  find  or 
hire  a  horse  than  by  at  once  starting  on  foot  were  questions  for  the  jury. 
Hardin  &  Hardin  for  appellant;  NatQaither&  Caldwell  and  J.  W.  Hughes 

^toT  appellees. 

LOUISVILLE  SOUTHERN  R.  R.  CO.  v.  RAGLAND. 

Filed  March  14,  1894.    Appeal  from  Jefferson  Circuit  Court,  Chancery  divi- 
sion.   Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  An  agreement  will  be  enforced  speciflcally  ^here  the  specific  thing  or 
apt  contracted  for  and  not  mere  pecuniary  compensation  is  the  redress  prac- 
tically required;  and  in  such  oases  where  there  is  good  faith,  valuable  con- 
sideration, clean   hands,  and   no   unreasonable   hardship   to  result   to   the 

defendant,  it  is  as  much  a  matter  of  course  for  the  chancellor  to  decree 
-  speoiflc  performance  of  a  contract  as  it  is  for  a  court  of  law  to  give  damages 
lor  its  breach,  and  specific  performance  will  not  be  denied  simply  because 
the  party  ashing  for  it  may  have  the  right  to  recover  damages  for  the  breach. 
In  this  case  an  agreement  by  a  railroad  company  to  give  to  one  an  annual 
pass  over  its  road  during  his  life  in  consideration  of  his  grant  to  it  of  the 
right  of  way  through  Ills  lands  is  specifically  enforced. 

2.  Liability  of  lessee  of  railroad  for  contracts  of  lessor— Construction  of 
*x3on tract— Where  the  lessee  of  a  railroad   undertook   to  "perform  each  and 

«very  and  all  stipulations  of  every  contract"  theretofore  entered  into  by  the 
lessor,  "including"  certain  other  designated  contracts  with  other  companies 
relating  to  the  operation  of  the  road  "as  well  as  such  other  contracts  as  are 
not  specifically  mentioned  herein,"  the  obligation  of  the  lessee  was  not 
iiraited  to  contracts  of  the  lessor  of  the  same  kind  as  those  specifically  men- 
tioned, and,  therefore,  included  a  contract  by  the  lessor  to  give  to  another  a 

pass  over  its  road  during  his  life,  and  to  secure  to  him  this  right  in  the  event 

there  should  be  a  change  in  the  ov^nert»hip  of  tlie  road. 
8.  Suit  against  receivers— The   lessee  company  having   by   order  of  the 

'United  States  Circuit  Court  been  placed  in  the  hands  of  receivers  who  had 
*taken  the  management  and  control  of  the  leased  mad.  The  plaintiff  had  the 
*right,  by  virtue  of  act  of  congress  of  August  18,  1888,  to  institute  this  action 
against  the  receivers  without  leave  of.  the  court  by  which  they  were  ap- 
'puinted,  and  to  have  judgment  requiring  them  to  furnisli  him  an  annual 

pass  so  long  as  they  should  retain  control  of  the  rond,  and  requiring  the 
company  which  shall  resume  control  of  the  road  after  the  receivt^rKhip  ceases 
~<to  likewise  furnish  plaintiff  with  a  pass. 

Pirtle,  Speed  &  Trabue  for  appellaut;  Calloway  &  Miller  for  appellee. 

HILL  V.  WILSON,  &c. 

-ariled  March  91,  1894.    Appeal  from  Ballard  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

1.  Landlord  and  tenant— Duty  to  repair— Where  a  lease  contained  no  pro- 

Msion  exempting  the  tenants  from   liability,  partially  or  wholly,  in   case 

^hey  should  by  inevitable  casualty  be  prevented  from  cultivating  the  farm, 

the  fact  that  the  land  was  overflowed  by  high  water  and  that  the  fenoes  were 

«o  deatvoyed  as  to  leave  the  farm  unenclosed,  did  not  excuse  the  tenants  from 

xiaying  the  full  amount  of  their  rent  as  they  had  contracted  to  do,  there 
being  no  covenant  upon  the  part  of  the  landlord  to  keep  up  the  fenoes  or 
%nake  other  repairs.  The  provision  in  the  lease  for  the  return  of  the  prera- 
tt»s  in  as  good  condition  a«  when  received,  "loss  by  fire  or  inevitable  acci- 
dent and  ordinary  wear  excepted,"  was  for  the  benefit  of  the  landlord,  and 
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Imposed  an  obliicatlon  upon  the  teDasts  to  prevent  injury  or  destruction  as 
far  as  they  reasonably  oould. 

8.  The  parties  bad  the  right  to  rescind  the  original  contract  and  enter  into 
•a  new  one ;  and  if  after  the  flood  the  landlord  and  tenants  agree  that  the  ten- 
-ants  were  to  cultivate  only  so  much  as  they  reasonably  oould,  and  that  they 
flhould  be  required  to  pay  so  much  per  acre  for  the  land  which  they  did 
•cultivate  and  no  more,  such  agreement  was  based  on  a  sufficient  oonsidera 
tion  and  in  effect  rescinded  the  original  contract. 

8.  Failure  of  proof— The  averment  in  the  answer  that  by  the  new  agree. 

ment  defendants  were  to  pay  plaintiff  for  the  land  actually  cultivated  at  a 

<»rtain  rate  per  acre  was  not  supported  by  proof  that  they  were  to  pay  for 

what  they  cultivated  ''at  the  same  rate  of  the  first  contract,"  there  being 

nothing  to  show  the  number  of  acres  in   the  whole  farm,  and,  therefore, 
nothing  to  show  the  "rate  of  the  first  contract." 

J.  B.  Wickliffe  and  Thomas  Se  Oishman  fur  appellant;  Nichols  &  Warden 
for  appellee. 

THE  DOMESTIC  SEWING  MACHINE  GO.  v.  MURPHY,  &c. 

Filed  March  21,  1894.     Appeal  from  Crittenden  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Assigument— Burden  of  proof— In  this  action  to  enforce  a  mortgage  lien 
In  which  the  plaintiff  alleged  in  his  petition  that  he  bad  assigned  the  mort- 
-gagodebt  to  another  to  indemnify^  him  on  account  of  his  suretyship  for 
plaintiff,  making  the  alleged  assignee  a  party  defendant,  the  appellant  hav- 
ing filed  its  petition  in  the  action  setting  up  a  judgment  and  return  of  "no 
property"  against  plaintiff  and  seeking  to  subject  the  mortgage  debt  to  the 
satisfaction  of  its  judgment,  alleging  that  plaintiff  had  never  assigned  or 
'delivered  the  mortgage  debt  as  claimed  in  the  petition,  but  was  still  the 
owner,  and  had  always  retained  possession  of  it,  the  burden  was  on  plaintiff 
and  the  alleged  assignee  to  show  a  bona  fide  assignment;  and,  as  there  was 
no  evidence  that  plaintiff  had  ever  assigned  the  debt  or  that  the  alleged  as- 
signee ever  so  claimed  or  ever  had  it  in  his  possession  for  any  purpose,  It 
was  error  to  adjudge  to  hiin  the  benefit  of  the  debt  and  thus  in  effect  dismiss 
appellant's  petirion. 

Rochester  &  Hodge  for  appellant;  Blue  &  Blue  and  Nunn  &  Cruce  for  ap- 
pellees. 

CHESAPEAKE,  &c.,  R.  R.  CO.  v.  STEPHENS.  &c. 

Filed  Maich  21,  1894.      Appeal  from  Greenup  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Railroads— Killing  of  stock  on  track— Pleading— In  this  action  against 
a  railroad  company  for  negligently  running  its  train  over  and  killing  plains 
tiff's  mules,  it  was  not  necefisary  for  plaintiff  to  aver  In  his  petition  tftat  he 
was  not  guilty  of  negligence. 

2.  Same— Evidence— It  was  competent  for  plaintiff  to  prove  by  one  whose 

place  of  business  was  on  the  railroad  near  where  the  mules  were  killed  that 

the  train  could  be  stopped  in  a  c^rt<ain  distance  when  going  at  a  high  rate 
of  speed,  the  witness  stating  that  he  had  seen  it  stopped  in  that  distance. 

3.  Reversible  errors— This  court  can  not  consider  an  objection  to  an  in- 
fltructioh,  the  giving  of  which  was  not  made  a  ground  for  a  new  trial. 

F.  Ben  nee  for  appellant;  B.  E.  Roe  for  appellees. 

WILLIS'  TRUSTEE  v.  MA(5KEY. 

Filed  March  28,  1894.    Appeal  from  Madison  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Brent,  affirming  on  original  and  reversing  on 

crass  appeal. 

1.  Construction  of  contract— Appellant,  having  rented  a  hotel,  sublet  the 
kitchen  and  dining-room  to  appellee,  who  undertook  to  furnish  meals  for 
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appellant '9  "bell  boys.  seooDd  barteoder,  porter  and  suoh  other  help  as  h« 
might  have  to  board,  at  the  rate  of  $1.25  a  week."  Held— That  appellanfa 
olerk  and  first  bartender  are  not  included  in  the  general  term  of  "help/* 
which  must  be  regarded  as  meaning  emplpyes  of  the  inferior  kind  speoifloally 
mentioned,  and,  therefore,  for  furnishing  meals  to  the  olerk  and  first  bar- 
tender appellee  is  entitled  to  charge  at  the  same  rate  charged  regular  board- 
ers. And,  besides,  the  parties  have,  by  treating  these  two  employes,  as  te^ 
meals,  as  other  guests,  placed  that  interpretation  on  their  contract,  the  otbec 
help  not  being  treated  in  that  way. 

8.  Evidence— The  appellee,  having  leased  the  kitchen  furniture,  is  oharge- 
able  with  the  value  of  the  articles  he  failed  to  return  upon  the  expiration  of 
the  lease;  and  in  determining  the  amount  with  which  he  should  be  charged 
the  court  properly  took  as  a  guide  inventories  made  by  the  lessor  at  the 
beginning  and  again  at  the  termination  of  the  lease,  for  while  the  lessee 
was  not  concluded  by  them,  there  being  no  agreement  that  they  should  be 
made,  and  he  not  being  present  when  they  were  made,  still,  in  the  absence 
of  any  proof  on  his  part,  they  must  be  ta^ken  as  true. 

B.  Resale  of  property  by  purchaser  to  vendor— The  lessee,  who  at  the 
beginning  of  his  term,  bought  the  dining  room  furniture  from  the  lessor, 
having  subsequently  sold  it  back  to  the  lessor  at  an  agreed  price,  which  was. 
more  than  he  gave  for  it,  was  entitled  upon  a  settlement  to  credit  by  the 
amount  thus  agreed  upon,  without  reference  to  what  the  furniture  subse- 
quently brought  at  a  sale  made  by  the  lessor's  assignee  for  creditors,  there 
being  nothing  to  show  that  the  lessee  ever  rescinded  the  sale,  or  agreed  to 
take,  in  satisfaction  of  his  claim,  what  the  furniture  brought  at  assignee's 
sale. 

A.  R.  Burnam  for  appellant:  Smith  &  Moberly  for  appellee. 

PHILLIPS'  ADM-Tl,  &o.  v.  PHILLIPS. 

Filed  April  4,  1894.    Appeal  from  Qarrard  Circuit  Court.    Opinion  of  the- 

court  by  Judge  Barbour,  affirming. 

Partial  transcript— Upon  this  appeal  from  a  judgment  confirming  the  re- 
port of*  a  master  commissioner  allowing  a  claim  presented  by  the  appellee 
against  the  decedent's  estate,  as  the  most  essential  parts  of  the  record  bear- 
ing upon  the  questions  raised  are  omitted,  the  judgment  must  be  affirmed. 
While  in  a  case  like  this  an  appellant  is  not  required  and  ought  not  to  bring 
up  the  whole  record,  still  he  must  at  his  peril  bring  up  all  the  pleadings 
and  evidence  bearing  upon  the  questions  involved  in  the  appeal. 

H.  T.  Noel  for  appellants;  Thomas  H.  Hines  and  R.  H.  Tomlinson  for 
appellee. 

TEBBS  V.  LEWIS. 

Filed  April  4,  1894.    Appeal  from  Harrison  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  overruling  motion  for  appeal. 

Appellate  jurisdiction— Whera  the  plaintiff  sued  for  |2,600  and  obtain  a 
judgment  for  $90,  a  counterclaim  for  $1,400,  pleaded  by  defendant,  being 
denied,  that  judgment  being  reversed  upon  defendant's  appeal,  the  appellee 
is  not  entitled  to  an  appeal  to  the  Court  of  Appeals  as  a  matter  of  right,  the 
amount  in  controversy,  in  the  absence  of  a  cross  appeal,  being  only  $1,490, 
while  the  amount  necessary  to  authorize  an  appeal  as  a  matter  of  right  l8~ 
$9,000,  exclusive  of  interests  and  costs. 

Blanton  &  Berry  for  appellant;  Swlnford  &  Evans  for  appellee. 
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THE  COLEMAN-BUSH    INVESTMENT   CO.  v.  FIQG,  TRUS- 
TEE. ' 

(Filed  March  27,  IHSH.)  '  i  ^  ^^ 

•  r 

1.  Power  of  trustee  to  sell  laDd^Gonstruotion  of  deed—Spectflo  execution 
—A  husbaDd  conveyed  land  to  a  trustee  to  bold  for  the  benefit  of  his  wife 
during  her  life,  remainder  to  their  ohildren,  etc..  with  ,^ower  given  the 
trastee  to  sell  the  land  and  inake  a  good  title  to  the  purchaser  by  the  written 
consent  of  the  wife,  and  to  dispose  of  the  purchase  money  as  the  wife  may 
order  in  writing.  The  husband  and  wife  have  one  child,  and  have  been 
divorced.  A  successor  of  the  original  trustee  sold  the  land  to  appellant,  the 
wife  and  her  child  uniting  with  the  trustee  in  the  contract  of  Falr^  and  in  a 
deed  of  conveyance  tendered  In  this  action  for  specific  execution  of  the  con- 
tract, Held^The  trustee  under  the  deed  has  power  to  sell  and  oonvey  with 
the  consent  of  the  wife,  and  where  all  of  the  parties  are  before  the  court  the 
contract  should  be  speoificaljy  executed,  although  the  original  trustee  made 
no  conveyance  of  title  to  his  successor  in  the  trust. 

2.  Construction  of  devise— Defeasible  fee— A  devise  by  a  testator  to  three 
giandchildren,  with  the  provision  that  if  either  grandchild  died  without 
Issue  then  living,  his  estate  is  to  go  to  the  survivor  or  survivors  of  them, 
and  if  all  died  without  )ssue  then  living,  the  property  to  go  to  test&tor's 
ohildren  and  the  issue  of  such  of  them  as  are  or  may  then  be  dead,  vests  a 
defeasible  fee  in  the  grandchildren,  subject  to  be  defeated  by  .their  death 
without  issue  then  living,  in  which  event  the  survivor  of  the  grandchildren 
takes  suob  estate.  The  children  of  one  of  the  grandchildren  do  not  take  as 
a  "survivor"  of  one  of  the  grandchildren,  who  died  without  issue. 

James  H.  Bowden  for  appellant. 

Barnett,  Miller  &  Barjett  and  L.  H.  Noble  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  ^liviHion. 

Opinion  of  the  court  by  Judge  Pryor. 

On  the  8th  of  August,  in  the  year  1H42,  the  will  of  Tl.omas 
Philips  was  admitted  to  probate  in  the  Jefferson  County  Court. 
He  owned    a  large   landed   estate,  and    devised   960  acres   of   hia 

vol.  15 — 52 
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realty,    situated  near  the  city  of  Louisville,  to  bis  grandohildreo, 
wbo  were  r,be  cbildren  of  bis  son,  David  Pbilips. 

Tbe  grandobildren  were  tbree  in  number,  viz:  Tbomas  I.  Phil- 
ips, Sallie  Pbillips  and  Mary  E.  Pbilips.  His  will  bas  been  here- 
tofore in  tbis  court  for  construction,  but  tbe  question  tben  raised 

did  not  involve  tbe  points  now  necessary  to  be  considered. 

Benoni  Fiffg,  as  trustee  for  Jane  Pbilips,  Jane  Pbilips  and  her 
«on  David  Efwell  Pbilips  sold  15  acres  of  tbis  land  to  tbe  Cole- 
uian-Busb  Investment  Company.  They  are  now  resisting  tbe 
specific  execution  of  tbe  contract  on  tbe  ground  of  a  want  of  title 
in  their  vendors. 

There  was  a  partition  of  this  land  between  tbe  tbree  grandchil- 
dren, by  which  each  one  received  bis  or  her  share,  and  that  part 
allotted  to  Thomas  I.  Philips  contained  860  acres,  and  tbe  158 
acres  sold  the  investment  company  is  a  part  of  this  360  acres. 

In  tbe  year  1862,  or  prior  to  that  time,  this  land  allotted  to 
Thomas  I.  Philips  (the  whole  of  it)  was  sold  under  a  decree  of 
the  Louisville  Chancery  Court  for  his  debts  and  purchased  by 
Mrs.  Ann  Philips,  to  whom  a  conveyance  was  made  by  the  com- 
missioner, she  in  this  way  acquiring  all  of  Thomas  I.  Pbilips*  title. 

In  tbe  year  1865  Ann  Philips  and  her  husband  conveyed  tbis 
land  back  to  Thomas  I.  Philips,  and  on  the  llth  of  October,  1865, 
Thomas  I.  Philips  conveyed  it  to  one  Robert  Ernst,  in  trust  for 
the  sole  and  separate  use  of.  his  (the  ^rantor^s)  wife,  Jane  A. 
Philips,  during  ner  natural  life,  and  after  death  to  her  children 
born  of  their  marriage,  and,  if  none,  then  to  go  to  Thomas  I. 
Pbilips.  The  conveyance  further  provided  that  his  wife-was  to 
have  the  soIb  right  to  use  and  enjoy  the  premises,  make  leases, 
with  the  power  given  the  trustee  to  sell  and  make  a  good  title  to 
the  purchaser  by  the  written  consent  of  Jane  A.  Pbilips  and  to 
dispose  of  tbe  purchase  money  as  the  wife  may  order  in  writing. 

The  trustee,  Ernst,  resigned  and  Benoni  Figg  was  appointed 
In  bis  stead,  accepted  the  trust,  and  has  been  acting  as  such, 
but  never  gave  bond. 

Jane  A  Philips  was  divorced  from  her  husband,  and  they  had, 
prior  to  the  divorce,  on»  child,  David  Ewell  Philips,  wbo  united 
with  his  mother  and  her  trustee,  Figg,  in  the  sale  of  this  land 
to  the  investment  company. 

It  follows  that  whatever  title  Thomas  I.  Philips  had  originally 
to  tbis  land  passed  to  bis  wife  for  life,  coupled  with  tbe  power  of 
sale  of  tbe  part  of  the  trustee  by  and  with  the  consent  of  tbe 
wife  (Jane  A.  Philips)  in  writing.  This  she  has  done  by  uniting 
with  the  trustee  and  her  son  in  the  conveyance,  and  while  tbe 
original  trustee,  Ernst,  made  no  conveyance  to  the  present  trus- 
tee, Figg,  the  parties  are  in  a  court  of  equity  and  are  asking  tho 
chancellor  to  allow  them  to  do  what  the  deed  expressly  author- 
izes, and  the  only  child,  as  well  as  the  father,  Thomas  I.  Philips, 
are  consenting,  or  have  tendered  deeds  in  this  case  necessarily 
confirming  the  action  of  the  wife  and  her  present  trustee.  And 
the  power  to  the  present  trustee  to  sell  under  this  provision  of 
the  deed  can  be  given  as  well  after  as  at  the  time  of  tbe  appoint- 
ment, and  this  the  chancellor  has  done  by  enforcing  the  contract. 
Whatever  title  Thomas  I.  Philips  acquired  under  tlie  will  of  bis 
grandfather,  Thomas  Philips,  passes  to  this  appellee,  and  what 
that  title  was  depends  upon  the  construction  given  the  sixth 
clause  of  the  testator^s  will  under  which    this  devise  was   made. 

In  this  devise  it  is  provided:  '^Should  either  of  said  grand- 
children die  without  leaving  lawful  issue  then  living,  the  right 
and  interest  in  the  property  devised  to  such  grandchildren  is  to 
become  the  right  and  property  of  the  survivor  or  survivors  of 
them,  and   should  they  all   depart  this  life  without  lawful  issue 
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living  at  the  time  of  their  deatii,  the  property  is  then  to  vegt  in 

4fcnd  become  the  right  and   property  of  my  surviving  ohiidreu, 

;and  the  issue  of  such  of  them  as  now  are  or  may  then  be  dead 

ito  be  divided  amongst  them  according  to  the  iaws  of  distribution 
•of  tliose  dying  intestate/' 

These  grandchiidren  each  took  a  defeasible  fee,  their  estate 
subject  to  be  defeated  upon  their  death  without  leaving  issue 
-surviving,  their  Interest  In  such  event  going  to  the  survivor  or 
isurvlvors.  All  three  of  these  devisees  are  married  and  have  a 
•ohild  or  children,  still,  if  at  their  death  there  is  no  child  or  chil- 
•dren  surviving,  the  one  so  dying,  his  or  her  interest  will  go  to 
the  survivor  or  survivors.  Then  in  what  manner  is  the  defend- 
4int  to  obtain  the  title,  and  has  it  obtained  it  by  the  proceedings 
dn  this  case?  We  understand  from  the  record  that  tne  devisees 
<the  grandchildren)  unite  in  the  conveyance  tendered  this  appel- 
lant, by  which  they  relinquished  all  right  and  title  to  this  land 
-as  survivors  if  tlie  estate  vested  in  either  should  be  defeated  by 
-the  happening  of  the  contingency  mentioned  in  the  will.  It  it 
manifest  that  the  three  own  the  entire  land,  and  are  the  only 
persons  to  take  as  survivors,  and  if  their  right  and  title  is  con- 
veyed as  such  it  makes  the  title  perfect. 

It  is  urged,  however,  that  the  words  survivor  or  survivors  em- 
t>rAce  the  children  of  these  grandchildren,  and,  therefore,  if  one 
•of  the  direct  devisees  should  die,  say  Thomas  I.  Philips,  and  at 
his  death  one  of  his  sisters  should  be  dead,  leaving  children,  that 
the  children  of  the  deceased  sister  would  take  as  the  survivor. 
We  think  not.  The  surviving  sister  or  the  surviving  devisee 
would  take  only,  and  not  the  children  of  the  grandohild  of  the 
testator,  and,  therefore,  we  find  no  contingent  interests  in  this 
-case  except  in  case  of  all  three  of  the  devisees  dying  without 
issue,  and  then  (if  the  devise  is  valid)  it  could  pass  by  the  will 
to  the  children  of  the  testator  and  their  descendants,  but  the  ap- 
pellants are  willing  to  accept  the  deed  with  such  a  contingency 
Testing  upon  the  title. 

There  is  often  trouble  in  determining  what  meaning  to  attach 
to  the  words  survivor  or  survivors,  and  we  find  conflicting  opin- 
ions on  this  question.  There  is  a  seeming  conflict  between  the 
'Cases  of  Best  v.  Commonwealth,  in  10  Bush,  36,  and  that  of  Bar- 
ris  V.  Berry,  7  Bush,  113. 

It  is  at  least  a  question  of  intention,  and,  as  said  in  Harris  v. 
Berry,  the  word  survivor  Is  a  flexible  term,  to  be  molded  by  the 
"Context  and  spirit  of  the  will.  Mr.  Jarmon  says,  volume  2,  sec- 
tion 289,  on  this  subject:  '*We  are  now  taught,  by  a  series  of  de- 
•cisions  which  outweigli  any  opposing  dicta  or  opinions,  that  the 
word  survivor,  like  any  other  term,  when  unexplained  by  other 

J^arts  of  the  will,  is  to  be  interpreted  according  to  its  strict  and 
iteral  meaning.*' 
The  main  object  in  construing  the  words  of  a  will  is  to  carry 
•out  the  intention  of  the  devisor,  and  really  this  is  the  fixed  rule 
to  be  applied  to  the  construction  of  any  such  writing  when  pre- 
sented, and  a  difierent  meaning  ma^*  be  given  to  the  same  word 
-or  language  used  in  different  wills  by  reason  of  the  context  and 
the  circumstances  connected  with  its  execution  as  gathered  from 
the  face  of  the  instrument. 

The  evident  purpose  of  the  testator  in  this  case  was  to  create  a 
-defeasible  fee  in  his  grandchiidren  and  nothing  more.  If  he  bad 
<lesigned  that  the  children  of  one  of  his  grandchildren  should 
take  an  interest  in  the  principal  devised  on  the  happening  of  the 
contingency,  he  would  have  said  so,  because  he  realized,  or  the 
•draftsman  of  the  will  did,  the  necessity  of  using  such  language 
vhen  intending  his  remote  descendants   to  take.    The  will  pro- 
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vides,  by  language  used  in  this  same  provision,  that  if  all  of 
tbiese  gratidchildren  die  witliout  issue  living  at  their  death,  theu 
it  is  to  vest  in  my  surviving  children  and  the  issue  of  such  of 
them  as  now  are  or  may  then  be  dead,  thus  providing  in  express 
terms  for  the  children  of  his  surviving  cnildren,  manifesting 
clearly  that  the  mind  of  the  testator  was  upon  that  subject,  and 
it  is,  therefore,  reasonable  to  assume  that  in  omitting  to  devise 
to  the  children  of  the  grandchildren  this  contingent  interest,  in 
the  event  the  parent  was  not  living  to  take,  he  intended  to  con- 
fine the  devise  to  the  survivor  or  survivors  of  the  three  devisees. 
Tills,  we  think,  is  the  rational  construction  of  the  instrument, 
and  carries  into  effect  the  purpose  of  the  testator* 
Judgment  affirmed. 


POFF  V.  commonwp:alth. 

(Filed  March  27,  1894— Not  to  be  reported.) 

Criminal  law— -Conspiracy—Kvidenoe—The  evldenoe  wholly  fails  to  estab- 
liflb  any  ooneplraoy  on  the  part  of  appellant  with  those  who  actually  killed 
the  deoeased.  Thosti  who  did  the  killlDff  had  a  motive  for  it,  while  no  mo- 
tive for  appellant  to  aot  in  concert  with  them  is  shown,  and  he  was  6n 
friendly  terms  with  deceased,  therefore,  what  others  did  or  said  about  the 
crime,  not  in  the  presence  of  the  accused,  was  incompetent  against  him. 

J.  D.  Black  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis.   . 

Appellant,  John  Poff,  was  jointly  with  seven  others  indicted  for 
murder  of  James   Tuggle  in    pursuance  of   a  conspiracy  to  do  so. 

The  killing  occurred  at  a  common  school  house  where  the  ap- 
pellant and  others  had,  in  pursuance  of  notice,  assembled  for 
pdrpose  of  repairing;  the  building.  There  appears  to  have  been 
no  otliers  besides  those  indicted  present  on  the  occasion,  or  able 
to  state  precisely  who  actually  committed  the  homicide,  or  the 
circumstances  under  which  it  was  done,  and  really  the  only  facts 
legally  proved  upon  which  appellant  could  he  directly  or  re- 
motely connected  with  the  crime  was  his  presence  at  the  time 
and  place,  and  subsequent  statement,  after  being  arrested,  in 
substance  they  had  gotten  in  a  bad  scrape  which  it  would  take 
a  long  time  for  them  to  get  out  of;  and  it  may  be  here  remarked 
that  if  he  did  make  that  statement,  about  which  there  is  great 
doubt,  it  does  not  show,  or  necessaiily  tend  to  show,  he  had  done 
the  killing  or  aided  or  encouraged  it  to  be  done.  On  the  con- 
trary^  there  is  a  total  absence  of  proof  Showing  he  had  any  mo- 
tive or  inducement  to  kill  or  aid  others  in  killing  the  deceased; 
for  the  evidence  shows  he  was  a  man  peaceably  inclined  and  had 
been  on  friendly  terms  with  James  Tuggle,  and  neighborly  acts 
of  courtesy  and  kindness  were  common  between  famili«)s  of  the 
two  men.  Moreover,  it  is  extremely  improbable  that  eight  men 
assembled  at  a  schoolhouse  near  a  public  road,  and  near  several 
dwelling  houses,  in  pursuance  of  a  concerted  scheme  to  murder 
an  old  man  who  at  least  appellant  did  not  know  would  be  pres- 
ent on  the  occasion. 

There  was  a  motive  that  actuated  the  two  persons  who  were 
shown  to  have  killed  deceased,  which  was   revenge  for  death  of 
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their  father  at  his  hands  many  3^ears  before,  and  they  have  fled 
from  justice.  But  appellant  is  not  shown  to  have,  directly  or  in- 
directly«  participated  in  the  criipe^  or  even  to  have  known  it  was 
intended  kiy  the  gyilty  parties.  As,  therefore,  there  was  no 
proof  whatever  of  a  confederacy  or  conspiracy  to  kill  James 
Tuggle,  in  which  appellant  took  part,  or  was  even  cognizant  of, 
it  was  error  of  the  lower  court  to  permit  any  evidence  of  acts 
and  conversation  of  others,  without  presence  and  hearing  of  ap- 
pellant, by  those  who  did  take  his  life,  for  though  .there  is  evl- 
•dence  of    premeditation  on    part  of    the    two  persons   who  killed 

liim,  appellant  is  not  shown  to  have  either  sanctioned  or  been 
aware  of  it.  We,  for  the  same  reason,  think  it  was  error  to  a^- 
Jiiit  evidence  of  the  fact  that  one  Phips  went  to  the  House  of 
deceased  day  before  the  homicide  and  told  him  there  was  lio 
water  in  one  of  his  pastures,  for,  although  it  might  be  thereby 
inferred  deceased  would  act  upon  that  information  and  go  to  his 
pasture  the  day  of  th^  killing,  passing  by  the  scboolhouse,  as  it 
turned  out  he  did  do,  it  does  not  follow  Phips  gave  the  informa- 
tlon'for  purpose  of  having  him  killed;  much  less  can  any  evil 
i  Intention  on  that  account  be  attributed  to  appellant,  who  is  not 
.  fiho\HJ#vto  have  been  aware  of  what  had  taken  place  between 
P^ip^and  deceased,  or  to  have  expected  the  latter  would  be 
there. 

As  there  was  no  motive  on  part  of  appellant  to  kill  James  Tug- 
gle,  or  any  evidence  of  conspiracy  in  which  he  took  part  or  was 
aware  of,  it  seems  to  us  no  evidence  of  what  others  did  or  said 
without  his  presence  should  have  gone  to  the  jury  on  trial  of  this 
•case,  but  only  such  evidence  is  competent  which  directly  tends 
to  connect  him  as  aider  and  abettor  with  the  homicide. 

For  tlie  error  of  permitting  incompetent  evidence  to  go  to  the 
jury,  whereby.appellant's  substantial  rights  were  prejudiced,  the 
judgment  is  reversed  and  cause  remanded  for  new  trial  consist* 
•ent  with  this  opinion. 


JONES,  &c.  y.  BIGSTAFF,  Ac. 
(Filed  March  27,  1894.) 

I.  Partition  between  devisees— Implied  warranty— The  implied  warranty 
of  title  which  arises  from  a  partition  of  land  by  joint  devisees  survives  to 
an  heir  of  a  parcener  when  the  eviction  by  paramount  title  occurs  after  the 
partition  and  the  death  of  the  ancestor. 

8.  Same— But  such  implied  warranty  of  title  does  not  run  with  the  land, 
80  as  to  give  a.rlRfat  of  action  for  contribution  to  a  vendee  of  one  of  the 
paraeners  when  evicted  by  a  superior  title. 

3.  Same— Limitation— Tbo  statute  of  limitation  does  not  begin  to  run 
against  a  partitioner  or  his  heir,  for  contribution  against  the  oo-partitioners 
until  there  has  been  an  actual  lo^s  of  land  by  paramount  title. 

Z.  T.  Young  and  Wm.  H.  Holt  for  appellants. 

Stone  &  Sudduth  for  appellees. 

Appeal  from  Montgomery  Court* of  Common  Pleas. 

•Opinion  of  the  court  bj'  Judge  Pryor. 

John  Jones,  a  resident  of  Bath  county,  died  testate  in  March 
of  the  year  1851.  He  owned  a  large  tract  of  land,  and  in  the 
month  of  November  of    the  same    year  (1851)  a    division  of   this 
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land  WAB  made  between  his  children  under  an  order  of  the  Batb 
County  Court.  Ttie  report  of  division  was  oonflrmed,  but  no, 
deed  of  partition  ever  executed  by  the  parties,  but  each  child 
took  possession  of  his  allotment  and  the  division  must  be  re- 
garded as  effective,  as  if  a  grant  had  been  expressly  made  by  the^ 
one  to  the  other. 

The  testator  left  five  children  and  two  grandchildren,  the  chil- 
dren of  his  deceased  daughter,  Polly  Jones.  In  the  partition, 
there  was  allotted  to  James  B.  Jones,  one  of  the  children  an<£ 
who  was  the  father  of  these  appellants,  866  acres  and  2  roods  of 
land;  Nancy  Jones,  the  widow  of  the  testator,  got  806  acres- 
aa  her  share;  Daniel  L.  Jones,  880  acies;  Lydia  Boyd,  801  acres;. 
Thos.  Jones,  885  acres:' Elizabeth  Bridges,  884  acres,  and  the- 
children  of  Polly  Jones  882  acres.  James  B.  Jones,  who  obtained 
in  the  partition  866  acres  of  land,  died  in  the  year  1859  leaving 
children,  some  of  whom  are  the  appellants  in  this  case.  In  the 
tract  of  land  of  866  acres  allotted  to  James  B.  Jones  was  em- 
braced land  that  was  claimed  by  the  heirs  of  one  Tydings,  and 
in  the  year  1868  the  heirs  of  Tydings  brought  an  action  to  recover 
it,  and  Daniel  B.  Jones,  the  principal  appellant  here,  was  a  de- 
fendant  to  that  action.    His   father,  James   B.  Jones,  had,  by  a^ 

regular  conveyance  in  his  lifetime,  sold  to  his  son,  Daniel  B.. 
Jones,  175  acres  of  this  land,  the  title  to  which  was  in  dispute,, 
and  Daniel  B.  obtained  60  acres  and  a  fraction  by  inheritance  tronk 
his  father,  that  was  included  in  the  original  petition,  that  waa. 
also  in  dispute.  The  action  instituted  by  the  heirs  of  Tydings 
against  Daniel  B.  Jones  and  others  ended  in  the  year  1881  in  a. 
recovery  bv  Tydings'  heirs  of  the  176  acres  conveyed  him  by  his- 
father,  and  of  the  50  acres  that  he  had  inherited  from  him  and 
that  had  been  allotted  to  his  father  in  the  original  partition  be- 
tween the  heirs  or  devisees  of  John  Jones.  The  present  action 
was  instituted  by  Daniel  B.  Jones  and  James  M.  Jones,  hia 
brother,  to  recover,  by  way  of   contribution   from    the   originaL 

f^artitioners  under  the  will  of  John  Jones,  their  proportion  of  the 
OSS  sustained  by  reason  of  the  recovery  of  this  land  by  Tyd- 
inrf^B^  heirs,  James  M.  Jones  having  lost  in  the  recovery  15  acres- 
that  had  been  allotted  in  the  original  partition.  Their  actiori 
was  dismissed.  The  conteotion  of  the  appellees  is,  first,  that 
James  B.  Jones,  the  father  of  the  appellants  and  one  of  the 
original  partitloners,  by  a  verbal  agreement  with  the  other 
devisees  under  the  will  of  John  Jones,  agreed  to  risk  the  title- 
upon  their  giving  him  more  land  than  was  allotted  the  other 
devisees,  knowing  at   the  time  the  defect   in  the  title. 

Second.  They  can  not  maintain  the  action  because  the  implied* 
warranty  arising  from  the  partition  does  not  run  with  the  land, 
and  operates  only  as  between   the  original  parceners  or  tenanta- 
to  give  the  right  to  a  redivision  and  nothing  more. 

Third.  The  statute  of  limitation  that  began  to  run  as  6oon  aa. 
the  partition  was  made  anil  confirmed.  As  to  the  first  ground 
of  defense  relied  on  it  is  sufficient  to  say  (if  otherwise  availableV 
-it  is  not  sustained  by  the  testimony,  the  proof  conducing  to  sbow" 
the  land  of  the  appellant's  father  was  of  no  greater  value  than 
that  allotted  the  other  devisees,  with  other  testimony  showing- 
that,  while  the  defect  in  the  title  was  talked  of,  it  was  at  the 
time  supposed  that  the  co-devisees,  if  the  land  was  lost,  wouldk 
be  liable  to  contribute.    There  is  nothing  in  this  defense. 
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The  second  and  third  grounds  of  defense  are  questions  of  more 
inoportanoe,  and  have  not  been^  heretofore  decided  by  this  ootirt; 

section  6  of  chapter  28,  General  Statutes,  provides:  *'When  any 
real  or  personal  estate  shall  be  devised  to  any  one  of  the  heirs 
at  law  of  the  testator,  and  the  title  to  the  same,  or  any  part 
thereof,  sliall  prove  invalid,  such  devisee  shall  have  contribu- 
tion from  the  others  unless  it  shall  appear  from  the  will  that 
such  was  not  the  intention  of  the  testator.'^ 

By  reason  of  this  statutory  regulation,  as  well  as  the  rule  of 
equality  recognized  by  courts  of  chancery,  one  of  these  Joint 
devisees,  losing  a  part  of  the  estate  devised  by  a  paramount 
title,  would  be  entitled  to  contribution  from  the  others,  and  the 
question  as  to  whether  an  alienee  from  one  of  the  devisees  can 
recover  contribution  of  the  original  devisees  under  this  Implied 
warranty  of  title  to  his  vendor,  arising  from  the  partition,  must 
first  be  determined. 

The  appellant,  Daniel  K.  Jones,  purchased  from  his  father  175 
acres  of  this  land  recovered  bv  the  Tydings,  and  obtained  his 
father^s  fee,  with  a  warranty  of  title.  James  M.  Jones  sold  his 
right,  he  having  lost  15  acres  and  his  vendees  are  not  before  the 
court. 

It  is  maintained  by  counsel  for  the  appellants  that  an  implied 
warranty  of  title  arising  by  operation  of  law  or  from  the  statute 
upon  the  making  of  a  partition  by  the  Judgment  of  court  of  com- 
petent Jurisdiction,  like  an  express  covenant  of  warranty,  runs 
with  the  land,  and,  therefore,  the  alienee  of  one  partitioner,  or 
one  of  the  tenants  in  common,  when  wrongfully  evicted  may 
maintain  the  action  for  contribution. 

In  Venable,  Ac.  v.  Beaucbamp,  8  Dana,  821,  it  is  said:  **To 
every  partition  of  land  the  law  annexes  an  implied  warranty^ 
whether  expressed  in  the  deed  or  not.'' 

Each  partitioner  becomes  the  warrantor  of  the  other;  but,  as 
said  in  the  case  cited,  the  warranty  in  such  cases  is  special,  not 
only  with  regard  to  the  person  or  persons  who  may  take  advant- 
age of  it,  but  also  with  regard  to  the  amount  of  recompense. 

Under  the  common-law  rule  there  was  no  such  doctrine  as  that* 
of  an  implied  warranty  as  between  Joint  tenants  and  tenants  in 
common,  because  they  could  not  be  compelled  to  make  partition, 
and  when  making  voluntary  partitions  tliere  was  no  reason  why 
they  could  not  contract  for  ttiemselves,  and  insert  express  war- 
ranties to  secure  them  against  loss  by  a  paramount  title;  but  in 
case  of  co-parceners  a  partition  could  be  compelled,  and,  there- 
fore, the  implied  warranty  arose  by  operation  of  law  fur  the  pro- 
tection of  parceners. 

In  this  State  a  division  could  be  compelled,  although  the 
devisees  held  as  purchasers,  and  this  division  was  had  under  an 
order  of  court  with  the  Jurisdiction  to  require  the  division  in 
opposition  to  the  wishes  of  any  one  of  the  devisees;  and  to  what 
extent  this  iidplied  warranty  goes  when  the  tenancy  is  severed, 
whether  the  parties  are  co-parceners.  Joint  tenants  or  tenants  in 
common  is  the  question.  Does  the  privity  exist  between  the 
heirs  of  one  of  the  tenants  (dead)  and  the  surviving  tenants? 
And  does  it  extend  further  and  authorize  a  recovery  by  the 
vendee  of  one  of  the  tenants  after  partition  and  an  eviction  of  a 
superior  title? 

where  the  tenant,  whether  holding  as  a  co-parcener.  Joint  ten- 
ant or  in  common,  dies,  his  right  as  against  his  co-tenants,  with 
reference  to  the  loint  title  to  land,  passes  to  the  heir  either  for 
the  purpose  of  aemanding  partition  or  exacting  contribution 
where  there  has  been  a  paitition  and  an  eviction. 

The  privity  of  estate  Is  not  destroyed  by  the  death  of  one  of 
the  tenants,  where  right  and  title  pass  by  operation  of  law  to  bis 


824  JONES,  &0.   V.  BIGSTAFF,  AG. 

• 

heirs.  Their  right  to  recover  if  the  ancestor  oould  is  not  doubti^'d ; 
but  we  can  not  well  see  how  the  implied  warranty  passes  to  the 
alienee   or  vendee.     The    conveyance    severs    the     relation    and 

E laces  the  parties  in  a  position  where  neither  the  co-tenant  nor 
is  vendee  can  demand  a- redi vision.  The  law  creating  the  divis- 
ion provides  against  loss  by  the  implied  warranty,  but  this  ex- 
tends.only  to  the  parties  and  their  heirs,  and  not  to  those  who 
become  purchasers  after  division  from  one  of  the  joint  holders. 
He  must  secure  himself  by  his  contract.  His  covenant  of  war- 
ranty as  an  implied  warranty  runs  only  in  favor  of  the  tenants 
and  their  heirs. 

The  remedy,  where  loss  is  sustained,  is  by  a  rediv.i-sion  or  by 
compensation  in  value  for  the  actual  loss.  This  would  embrace 
the  value  of   the  land   and    the   expenses  of   the  litigation. 

In  a  well-considered  case  (Sawyers,  &c.  v.  Cator,  8  Humph., 
Tenn.,  280),  Turly,  justice,  says:  '*This  implied  warranty  holds 
only  in  privity  of  estate,  and,  therefore,  if  either  parcener  aliens 
in  fee  and  the  alienee  is  evicted,  the  aliening  parcener  can  not 
€ntur  on  the  other  allotment  because,  by  the  alienation,  she  has 
dismissed  herself  from  having  any  part  of  the  tenements  as  par- 
ceners by  thus  severing  the  connection  which  previously  ex- 
isted.'' 

That  case  also  establishes  the  doctrine  that  an  alienee  from 
one  tenant  may  be  entered  upon  by  a  co-tenant  who  has  sus- 
tained loss  for  the  reason  that  if  such  a  rule  was  not  recognized 
it  would  place  it  within  the  power  of  the  parcener  to  defeat  the 
remedy  by  making  a  conveyance  of  his  parcel.  That  question, 
however,  is  not  here. 

It  is  well  settled  that  parties  to  a  petition,  whether  co-parcen- 
ers, joint  tenants  or  tenants  in  common,  are  liable  upon  an  im^ 
plied  warranty  of  title  when  loss  occurs  after  partition,  and  that 
this  implied  warranty  does  not,  like  an  express  covenant,  run 
with  the  land. 

In  this  case  the  appellant,  Daniel  R.  Jones,  being  a  purchaser 
from  his  father  of  175  acres  of  this  land,  can  not  recover  on  the 
implied  warranty  created  by  operation  of  law  on  the  division  of 
the  land  of  John  Jones  between  his  devisees,  the  father  of  appel- 
lants being  one  of  them,  nor  can  James  M.  Jones,  another  appel- 
lant, recover  because  he  has  sold  his  interest. 

Then  as  to  the  60  acres  and  a  small  fraction  inherited  by 
Daniel  B.  Jones  from  his  father,  that  was  a  part  of  the  allot- 
ment to  the  latter,  his  father,  in  the  division  of  the  land  of  John 
Jones,  it  follows  a  recovery  may  be  had.  It  has  been  lost  by  a 
paramount  title,  and,  as  an  heir  of  James  B.  Jones,  the  appel- 
lant, Daniel  B.  Jones,  is  entitled  to  its  value  at  the  date  of  the 
division. 

It  is  said,  however,  that  the  statute  of  limitation  is  a  bar  to  the 
recovery,  and  this  case  is  said  to  be  analogous  to  implied  war- 
ranties in  the  sale  of  personalty.  We  think  not.*  The  implied 
warranty  of  title  as  to  personalty  is  broken  from  the  sale  and 
delivery  if  no  title  exists,  and  while  in  cases  of  an  express  war- 
ranty, whether  as  to  personalty  or  realty,  the  covenant  is  not 
broken  until  there  is  a  recovery  in  the  one  case  and  an  eviction 
in  the  other  by  a  superior  title;  still  the  application  of  the  same 
rule  in  regard  to  the  limitation  of  actions  for  both  realty  and 
personalty  is  not  sustained  either  by  precedent  or  by  any  statu- 
tory regulation,  and  if,  as  the  authorities  all  say,  the  Implied 
Avarranty  is  for  the  protection  of  those  compelled  bylaw  to  make 
division,  that  protection  is  needed  in  cases  of  the  partition  of 
realty  when  an  eviction  takes  place.  The  right  to  oontributioo 
never  existed  until  the  recovery  by  Ty dings'  heirs  on  a  better 
title. 
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As  to  the  60  acres  of  land,  each  devisee  should  contribute  his 
part  of  the  loss,  but  as  all  of  them  are  not  before  the  court,  only 
those  defendants  to  the  action  can  be  compelled  to  contribute, 
and  then  only  his  part,  on  the  basis  that  all  are  solvent  and  able 
to  contribute.  They  are  also  liable  for  their  pa^tof  the  expenses 
in  the  proportion  that  the  50  acres  will  bear  to  the  entire  number 
recovered. .  The  case  of  Sawyers  v.  Cator,  supra,  determines  the 
question  of  limilation  also. 

This  court  has  heretofore  had  the  case  of  Tydings'  heirs  before 
it.  Their  right  of  recovery  was  clearly  established,  and  the  ease 
made  out  for  the  appellant,  D.  JK.  Jones,  to  the  extent  indicated. 

The  judgment  is  affirmed  as  to  James  M.  Jones  ai)d  reversed 
as  to  Daniel  R.  Jones,  with  directions  to  render  a  Judgment  ip 
accordance  with  this  opinion. 


SCHULTE  v.  DROEGE. 

(Filed  March  27,  1H94— Not  to  be  reported.) 

Speoiflc  ezeoatioD— Mistake — The  chaDcellor  found  that  when  appellee  ao- 
oepted  appellant's  proposition  to  sell  blm  certain  stock  he  acted  upon  the 
mistaken  belief  that  It  was  stock  belonging  to  appellant's  brother  that  be 
was  purchasing,  and  this  finding  is  sustained  by  some  of  the  evidence, 
therefore,  the  refusal  of  the  lower  court  to  conopel  appellee  to  perform  the 
oontract  must  be  affirmed. 

Cleary  &  Cleary  for  appellant. 

J.  W.  Byran  for  appellee.  -  - 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  HazelrigR. 

On  February  8,  1892,  the  appellant,  Schulte,  a  resident  of  Cin- 
cinnati, sent  by  mail  to  the  appellee,  Droege,  a  resiclerrt  .of  Cov- 
ington, the  following  proposition: 

**Mr.  John  C.  Droege,  Covington,  Ky. : 

**Dear  Sir— I  propose  to  sell  you  my  80  shares  of  the  G.  B. 
Schulte  Sons  Co.  stock,  of  $100  each,  at  $200  per  share,  making 
A  total  of  $16,000,  etc. 

''Respectfully  yours, 

*'H.  JOS.  SCHULTE.'' 

On  this  proposition  the  appellee  endorsed  the  words  ''accepted.'' 

•JOHN  C:  DROEGE, 

"2-10-92." 

And  returned  it  by  mail  to  the  appellant.  Within  a  few  days  the 
if^arties  met  to  consummate  the  trade,  when  the  appellee  discov- 
ered, as  he  says,  for  the  first  time,  that  he  had  by  mistake 
signed  the  proposition  to  take  80  shares  of  the  appellant's  atock 
when  he  supposed  he  was  accepting  a  proposition  to  sell  him  80 
shares  of  stock  belonging  to  the  brother  of  the  appellant. 

'Upon  declining  to  take  the  stock <  indicated  in  the  writing  the 
appellant  brought  this  action  to  compel  him  to  perform  the  con- 
•tract.  Besides  a  number  of  letteris  .which  passed  between  the 
parties  there  was  no  testimony  introduced  save  that  ot  the 
parties  themselves.  The  issue  was  purt^ly  one  of  fact,  and  the 
•chancellor,  adopting  the  vie*w  of  Droege,  -dismissed  Sohulte's 
petition'. 

The  parties  appear  to  have  had  a  trade  under  consideration  lb 
the  fall  of  189h  but  it  seems   to  have  been   abandoned    until   on 
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January  11,  1892,  Scbulte  wrote  to  Droege,  saying:  "I  Buppose 
you  are  under  the  impression  that  you  would  never  hear  fron» 
me  regards  matter  you  inquired  for  in  yours  of  September  27,. 
1891.  If  you  are  still  inclined,  we  may  open  up  negotiations  re- 
gards the  stock  owned  by  my  deceased  brother^s  estate/' 

Interpreting  Droege 'e  subsequent  conduct  in  the  light  of  thi» 
letter,  and  with  reference  to  it,  his  contention  seems  very  plaus- 
ible, although  the  contrary  view  is  borne  out  by  other  circum- 
stances. The  discussion  of  the  various  phases  of  the  controversy 
would  be  unprofitable,  as  we  can  not  disturb  the  finding  of  the 
chancellor  in  a  case  like  this. 

Judgment  affirmed. 


BAILEY  V.  COMMONWEALTH. 
(Filed  March  29,  1894— Not  to  be  reported.) 

The  plea  of  self-defense  is  not  available  to  one  who  has  committed  bomf> 
oide  DDless  the  danger  to  blm  Was  impending,  or  apparently  impending,  at 
tbe  tirbe  of  its  oommissiOD. 

Where  the  evidenoe  showed  that  tbe  deceased  had  threatened  the  defendant 
with  death,  and  pursued  him  with  a  pistol  prior  to  the  time  when  the  homi- 
oide  was  committed,  an  Instmotlon  that  if  the  jury  believed  *'tbat  deceased 
had  threatened  the  life  of  the  defendant,  and  laid  in  wait  for  him  and 
attempted  to  kill  him,  and  that  defendant  at  the  time  he  killed  deoeased,  if 
he  did  kill  him,  had  reasonable  grounds  to  believe,  and  did  believe  from  the 
facts  aforesaid  and  from  the  aots  or  demonstrations  of  deoeased,  that  he 
was  then  and  there  attempting  to  oarry  said  threats  Into  ezeontlon  and 
about  to  Inflict  death  or  great  bodily  harm  to  defendant,  the  defendant  bad 
the  right  to  use  snch  force  as  was  necessary  to  rid  himself  of  such  danger,  or 
apparent  danger,"  etc.,  was  not  erroneous. 

W.  E.  A  S.  A.  Russell  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  October  last  the  appellant  and  the  deceased  quarrelled  over 
a  game  of  *'craps^'  in  a  boarding  car  at  Lebanon  Junction,  when 
the  latter  chased  the  former  a  considerable  distance  with  pistol 
in  hand,  avowing  an  intention  to  kill  him.  On  the  day  following* 
this  occurrence  be  again  ran  the  appellant  away  from  a  point 
near  the  depot,  where  he  was  eating;  and  on  several  occasiona 
sought  the  appellant  for  tbe  purpose,  as  he  said,  of  killing  hink 
unless  he  paid  him  $9. 

Afterwards,  while  the  deceased  was  standing  on  the  streets  of 
Lebanon,  with  his  hands  in  his  pockets,  according  to  tbe  proof 
of  the  State,  he  was  shot  and  kilted  by  the  appellant 

Upon  his  trial  the  accused  thus  testified  of  the  meeting:  "When 
I  first  saw  him  his  hands  were  in  his  pants  pockets;  as  be  saw 
me  he  Jerked  his  hands  out  of  them  and  put  them  quickly  int<^ 
bis  coat  pockets,  and  I  fired  and  killed  him.^*  Tbe  Jury  found 
him  guilty  of  murder,  and  he  was  sentenced  to  the  penitentiary 
for  life,  in  accordance  with  their  verdict. 

The  court  gave  the  usual  instructions  on  the  law  of  murder  and 
manslaughter,  reasonable  doubt,  etc.,  and  further  instructed  the 
Jury  that  they  could   not  acquit  merely  because  they  might  be* 
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lieve  from   the  eivdenoe  that  the  deoeaBed  had  previously  threat-- 
ened  to  take  the  defendant's  life  or  do  him    boaily  harm,  or  hack 

greviously  assaulted  him  with  a  pistol  or  attempted  to  carry  out 
is  threats,  if  they  further  believed  from  the  evidence  beyon(fe 
a  reasonable  doubt  that  the  defendant  sought  the  deoeased  for- 
the  purpose  of  killing  him. 

They  were  further  told  that  if  thev  believed  from  the  evidenoa* 
"that  deoeased  had  threatened  the  life  of  the  defendant,  andlai<li 
in  wait  for  him  and  attempted  to  kill  him,  and  that  the  defend- 
ant at  the  time  he  killed  deoeased,  if  he  did  kill  him,  had  rea-^ 
sonable  grounds  to  believe  and  did  believe  from  the  facts  afore- 
said, and  from  the  acts  or  demonstrations  of  deceased^  that  he^. 
was  then  and  there  attempting  to  carry  said  threats  into  execu-. 
lion  and  about  to  inflict  aeatn  or  great  bodily  harm  to  defend- 
ant, the  defendant  had  the  right  to  use  such  force  as  was  neces^ 
sary  to  rid  himself  of  such  danger,  or  apparent  danger,  even  ta 
the  taking  of  the  life  of  the  deceased/' 

The  objection  urged    to  this  last  instruction  is  that  the  wordft 
"then  and  there''  are  used;  but  in  Parsons  v.  Commonwealth,  78; 
Ky.,  102,    the  use  of  these  words,  in  an  instruction  like  this  one, 
is  approved,  as   is  done   also  in  Kennedy  v.  Commonwealth,  l4. 
Bush,  a}2. 

We  do  not  understand  that  any  authority  can  'be  found  in  thia 
State  or  elsewhere  sustaining  the  contention  that  a  man  may 
slay  another  upon  the  plea  of  self-defense  unless  the  danger  ia 
impending,  or  appears  to  be  impending,  at  the  time  of  the  homi- 
cide. The  threats  against  the  accused  and  the  facts  attending^ 
the  pursuit  with  the  pistol,  were  properly  allowed  to  go  to  the. 
jury  for  the  purpose  of  showing  that  there  were  grounds  to  be^ 
iieve  the  accused  was  then  and  there  in  danger  of  losing  his  life, 
or  suffering  serious  bodily  harm. 

If  the  instruction  (B)  asked  for  the  defendant  were  the  law,  a. 
man  who  has  been   threatened,  or  upon  whom  some  assault  haa^ 
been  made,  may  slay  his  enemy  on  sight,  through  fear  of  future^ 
danger  or  because  he  thinks  himself  always   in  danger.    We  per-, 
ceive  no  error  in  the  record. 

Judgment  affirmed. 


LAYTON  V.  PBEWITT.  Ac. 

(Filed  March  29,  1894— Not  to  be  reported.) 

Even  if  appellant  had  a  right  to  vaoate  on  petition  the  jadgment  against, 
bim  without  presentiDg  a  valid  defense  to  the  aotion  in  which  the  jadgment^ 
was  rendered,  his  petition  was  properly  dismissed  io  this  oase  because  the. 
evidence  fails  to  sustain  the  appellant's  contention  as  to  the  fraud  practice^ 
upon  him,  by  which  he  alleged  the  judgment  was  obtained. 

B.  H.  Tomlinson  for  appellant. 

Wm.  Herndon  for  appellees. 

Appeal  from  Garrard  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellee  Prewitt,  having  recovered  a  judgment  for  debt  against; 
J.  F.  Watson,  upon  which  an  execution  was  issued  and  returnecl. 
no  property  found,  brought  an  action  to  enforce  satisfaction  by^ 
sale  of  a  tract  of  land  alleged  to  have  been  conveyed  to  his  wife,, 
Pbe  Watson,  for  the  fraudulent  purpose  of  cheating,  hindering^ 
and  delaying  his  creditors. 

To  that  action  appellant  Lay  ton,  as  well  as  Watson  and  wife^ 
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Wtre  made  defendants,  and  in  the  petition  be  was  alleged  to 
have  conveyed  the  land  to  Phe  Watson,  though  the  consideration 
wiEis'paid  by  her  husband,  J.  W.  Watson.  Though  each  of  the 
t^efendants,  including  Lay  ton,  were,  duly  served  with  suniuioiis, 
lio  answer  was  filed  by  either;  and,  consequently,  a  judgment 
was  rendered  by  default  for  sale  of  the  land  as  and  for'  the  pur- 
pose prayed  for  in  the  petition.  " 
.  This  action  was  brought  after  sale  of  the  land  liad  been  made 
tO'set  aside  that  judgment,  appellee  Prewitt  being  sole  defend- 
wnt.  The  only  ground  stated  in  the  petition  for  vacating  the 
judgment  is  fraud  practiced  by  appellee  in  obtaining  it.  The 
allegation  on  that  subject  is  in  substance  that  he,  appellant,  was 
lulled  and  failed  to  make  defense  by  reason  of  appellee's  state- 
ment to  him  that  he  was  satisfied  the  land  htid  not-  been  con- 
veyed to  Mrs.  Watson,  but  was  still  property  of  appellant,  and 
that  the  action  would  not  be  pressed  but  stopped. 

The  Civil  Code  provides  that  a  judgment  shall  not  be  vacated 
on  motion  or  patition  until  it  be  adjudged  there  is  a  valid  defense 
to  the  action  in  which  the  judgment  is  rendered.  But  we  need 
not  determine   as  to  that  question,  because   appellant  has  failed 

to  show  by  a  preponderance  of  evidence  appellee  did,  as  alleged 
and  denied,  practice  fraud  in  obtaining  the  judgment  asked  to 
be  vacated,  for,  however  complete  a  defense  he  may  have  had 
to  the  action  whereon  the  judgment  complained  of  was  rendered, 
it  can  not  now  avail  in  the  absence  of  satisfactory  evidence  to 
support  his  allegation  of  fraud  on  part  of  appellees.' 
Judgment  tlflrmed. 


CARR  v.  COMMONWEALTH.' 

(Filed  March  31,  1894— Not  to  be  reported.) 

GriiniDal  law— Verdict  not;  flustained  by  evidence— The  indictment  charged 
the  appellant  and  others  with  unlawfully  confederating  or  banding  them- 
selves together  and  going  forth  disguised  foP'the  purpose  of  doing  a  felonious 
act.  The  evidence  shows  that  appellant  and  another  woman,  disguised  in 
men's  clothes,  went  forth  with  two  men  for  the  purpose  of  stealing  a  few 
tihickens  or  peese  from  farmers.  Held—The  evidence  did  not  authorize  a 
conviction.  No  intention  to  do  a  felonious  act  was  shown,  the  crime  de- 
fendant intended  to  commit  being  only  petit  Ihrceny. 

Lev.  Russell  for  applicant.  ^   .    .       . 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  .Judge  Lewis. 

Eva  Carr,  appellant,  and  Lou  Cowherd,  females,  and  Henry 
Moss  and  Charles  May  were  indicted  for  the  crime  of  unlawfully 
X3onfederating  or  banding  themselves  together  and  going  forth 
armed  or  disguised  for  the  purpose  of  doing  a  felonioun  act. 

The  offense  described  in  section  90,  chapter  182,  of  the  statute 
\inder  whi-oh  the  indictment 'in  this  case  was  presented,  is  as 
follows:  **If  two  or  more  persons  shall  unlawfully  oonfederabe  or 
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band  themselves    together  and  go  forth   armed  or  disguised  for 

the  purpose  of  intimidating  or  alarming  any  person,  or  to  do  any 

felonious  act,  they  shall   each,  on  oonviction,  be   imprisoned  in 

the  penitentiary  not  less  than  six  nor  more-  than  twelve  months.^*' 

It  is  not  charged  in   the  indictment  defendants  went  forth   forv 

the  purpose  of  intimidating  or  alarming  any  person.    And  if  such 

charge  had  been  made  it  would  not  have  been  supported  by  the 

evidence,  for,  as  held  in   Embry  v.  Commonwealth,  79  Ky.,  439, 

intimidating  or  alarming,  in    the  sense   the  words  are  obviously 

used,  imply  use  of  physical   force  or  menace  and   involve  breach 

of  the  peace.  But  the  simple  charge  is  they  went  forth  so  armed 
or  disguised  for  the  purpose  of  committing  a  felouy.  The  evi- 
dence shows  that  a  farmer  was  waked  from  sleep  at  night  by 
noise  among  liis  chickens,  who,  upon  going  out  of  his  Louse,  saw 
two  men  running  from  the  place  the  chickens  roosted.  He,  with 
his  son,  pursued  the  men,  and  finally  came  up  with  them,  in 
company  with  the  two  females  indicted,  who  ifvere  dressed  in 
male  clothing.  Next  morning. four  or  five  geese  were  discovered 
in  that  vicinity  near  where  a  fire  had  been  kindled,  which  de- 
fendants  had  evidently  stolen.  They  were  all  arrested  without 
resistance  and  practical^'  confessed  their  purpose  to  steal  a  few 
chickens. 

It  seems  to  us  the  evidence  totally  fails  to  show  the  persona 
indicted  went  forth  for  the  purpose  of  doing  a  felonious  act  in 
meaning  of  the  statute,  or  tliat  the  object  of  the  statute  was  to 
punish  by  confinement  in  the  penitentiary  for  such  acts  as  de« 
fendants  were  proved  to  have  committed  on  that  occasion;  for^ 
if  so,  every  band  of  boys  who  might  confederate  and  go  forth 
armed  or  disguised  to  rob  a  melon  patch  or  orchard,  would  be 
guilty  of  a  felony  and  liable  to  confinement  in  the  penitentiary. 
The  statute  makes  everj'  crime  either  a  felony  or  misdemeanor^ 
and  distinguishes  them  by  the  manner  of  punishment  imposed, 
such  offenses  as. are  punishable  witi)  death  or  confinement  in  the 
penitentiary  being  felonious,  all  other  offenses  being  misdeniean* 
ors,  punishable  by  fine  and  impjisonment. 

If  the  purpose  with  wliich  defendants  went  forth  at  the  tinie 
referred  to  be  judged  bj'  what  they  did  do  or  attempted  to  do, 
they  certainly  intended  not  to  commit  a  felonious  act,  but,  at 
most,  petit  larceny,  for  which  each  of  thom  might  have  been 
indicted  and  punished  by  confinement  in  the  county  jail. 
,  It  seems  to  us  the  court  erred  in  inbtrupting  the  Jury  they 
might  find  appellant  guilty  of  the  offense  denounced  by  section 
90,  chapter  182,  and  fix  her  punishment  at  confinement  in  the 
penitenitary  as  was  done. 

Wherefore,  the   judgment  is   reversed  and  cause   remanded  for 
dismissal  of  the  indictment. 


COWHERD  V.  COMMONWEALTH. 
(Filed  March  31,  1894— Not  to  be  reported.) 
Lev.  Russell  for  appellant. 
W.  J.  Hendrick  for  appellee. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 
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Appellant,  Lou  Cowherd,  Eva  Carr,  Henry  Moss  and  Charles 
^ay  were  indioted  for  the  offense  of  unlawfully  confederating 
x>r  banding  themselves  together  and  going  forth  armed  or  dis- 
guised for  the  purpose  of  doing  a  felonious  aot. 

The   evidence  in   this  case  is   the  same  as   in  the  case  of  Eva 

T]arr  v.  Commonwealth,  Jointly  indioted  with  appellant,  this  day 

decided,  and  the  opinion  there  rendered  is  adopted  as  opinion  in 

this  case. 

Wherefore,  the  judgment  of  conviction  against  appellant  is  re- 
Versed  and  cause  remanded  for  dismissal  of  the  indictment. 


WHITE,  Ac.  V.  MAYHALL,  Ac. 
(Filed  March  31,  1894— Not  to  be  reported.) 

1.  While  the  law  is  settled  that  a  legatee  can  not  olaim  under  a  will  and 
^ooept  a  bequest  and  subsequently  deny  the  validity  of  the  will,  yet  if  the 
^111  was  procured  by  the  fraud  and  undue  luflueDoe  of  some  of  the  devisees 
trom  the  testator  at  a  time  when  he  was  mentally  incompetent  to  make  a 
'wilL  all  of  which  facts  were  unknown  to  the  legatee  when  he  accepted  his 
t)equest,  and  fraudulently  concealed  from  him  by  the  devisees,  he  may  con- 
test the  validity  of  the  will,  notwithstanding  bis  acceptance  of  the  bequest. 

)i.  Such  legatee  can  contest  the  validity  of  the  will  and  object  to  its  pro- 
late without  having  first  paid  luick  to  the  estate  of  the  testator  the  legacy 
deceived  by  him. 

W.  H.  Julian  for  appellants. 

John  B.  Lindsey  and  John  W.  Bodman  for  appellees. 

-Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazeliigg. 

Owen  Tapp  died  testate,  leaving  three  daughters,  Hallie,  Anna 
;and  Ellen  £2.  To  Anna  and  Ellen  E.  be  gave  his  entire  estate, 
^jionsiBtlng  of  several  tracts  of  land  and  some  personal  property, 
«ave  that  to  Hallie  he  gave  the  sum  of  $200. 

His  will  was  probated  on  October  5,  1H91,  and  on  January  25, 
1892,  the  executor  paid  to  Hallie  the  sum  given  to  her  in  the 
will,  and  took  her  receipt,  in  which  her  husband  Joined.  The 
«ther  sisters  each  gave  her  $100  in  addition  to  this  sum,  and  the 
aggregate  amount  was  to  be  invested  as  might  be  directed  by 
•the  daughter.  In  March,  18d8,  Hallie  and  her  husband  prosecuted 
an  appeal  from  the  order  of  the  county  court  probating  the  will, 
filing  a  statement  in  which  they  attack  ttie  will  on  the  ground  of 
mental  incapacity  on  the  part  of  the  testator  to  make  it,  and  be- 
"•cause  of  undue  influence  exercised  over  him  by  the  favored  sis- 
ters and  others,  inducing  him  to  make  it. 

The  appellees  filed  an  anwser,  in  which  these  allegations  were 
tienied,  and  the  receipt  of  Hallie  and  her  husband  filed  and  relied 
x)n  in  bar  of  the  appeal. 

The  eontestants  replied,  saying  that  the  |200  was  paid  them  as 
-B  balance  due  Hallie  in  a  land  trade  with  the  testator  during  his 
lifetime,  and  not  in  payment  of  the  devise;  and  also  that  they 
"did  not  know,  at  the  time  they  signed  the  receipt,  of  the  inca- 
pacity of  the  testator,  or  of  the  fact  that  the  will  had  been  ob- 
tained by  fraud  and  undue  influence,  but  that  when  the  receipt 
was  procured,  and  prior  thereto,  the  appellees  knew  of  his  inca- 
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paoitv,  and  that  be  had  been  indaoed  to  make  •the  will  bv  their 
owD  fraud  and  undue  influence,  and  that  they  fraudulenly  oon- 
oealed  these  facts  from  the  appellants  in  order  to  induce  them 
to  sign  same  and  not  contest  the  will. 

They  claim  nothing  by  reason  of  the  receipt,  and  arer  a  will- 
ingness to  return  the  sums  paid  them  upon  the  cancellation  of 
the  alleged  will.  This  court  sustained  a  demurrer  to  this  reply, 
and  the  contestants  not  pleading  further,  their  appeal  was  dis- 
missed. 

The  question  is,  are  the  contestants  barred  of  the  right  of  ap- 
peal because  of  their  acceptance  of  the  deylse  contained  in  the 
will?  Ordinarily  we  mav  assume  as  uncontroverted  law  that  a 
person  may  not  take  under  a  will,  and  yet  deny  its  validitv,  but 
In  this  case  it  seems  to  us  that  the  manner  of  the  obtention  of 
the  receipt,  if  the  facts  are  truly  stated  in  the  reply,  relieve  the 
daughter  and  her  husband  of  the  usual  effect  to  be  ^iven  the  act 
of  signing  such  a  writing.  By  giving  effect  to  it,  we  permit 
those  guilty  of  a  fraud  to  take  advantage  of  their  own  wrong. 
They  may  not  have  given  any  positive  assurances  of  the  validity 
•of  the  paper;  but  a  person  may  procure  another  to  act  as  well 
by  a  suppression  of  the  truth  as   by  fraudulent  representations. 

So  while  the  alllegation  is  not  in  express  terms  that  the  ap- 
pellees procured  the  writing  and  induced  the  appellants  to  ac- 
cept the  money'*bv  fraudulent  representations,  yet  the  suppres- 
sion of  the  facts  alleged  to  have  been  known  to  the  appellees  was 
none  the  less  clearly  a  fraud. 

It  can  not  be  contended  that  these  daughters  might  procure  by 
undue  means  the  execution  of  the  will,  and  allow  their  sister  to 
act  upon  the  assumption  that  they  bad  done  no  wrong.  Com- 
mon justice  would  demand  that  they  disclose  to  their  sister,  ig- 
norant of  the  facts,  their  knowledge  of  the  father's  incompe- 
tency and  their  own  fraudulent  conduct.  Of  course  we  speak  of 
the  facts  as  alleged  and  not  as  they  may  really  exist.  Nor  can 
we  assent  to  the  doctrine  that  this  spurious  writing  must  stand 
probated  as  the  will,  because  the  injured  complainants  do  not 
pay  back  the  money  paid  to  them.  They  were  induced  to  receive 
it  by  the  fraud  of  the  contestants,  if  we  may  believe  the  reply, 
and,  when  the  fraud  has  been  unearthed  and  the  paper  rejectea, 
the  court  will  see  that  what  the  daughter  Hallie  nas  received  is 
charged  to  her. 

The  estate  is  alleged  to  be  of  the  value  of  $16,000,  and  if  the 
oourt  is  convinced  that  to  retain  the  pittance  received  by  the  dis- 
inherited daughter  may  work  an  Injustice  to  the  favored  devi- 
sees, he  may  put  the  appellant  on  such  terms  as  may  prevent  the 
hardship. 

The  judgnaient  is  reversed,  with  directions  to  overrule  the  de- 
murrer to  the  reply  and  have  the  appeal  proceed  in  accordance 
with  the  principles  of  this   opinion. 


JACKSON  V.  BOBEBTS,  ADM*R,  Ac. 

(Filed  March  81,  1894.) 

1.  Ad  administrator,  who  has  obtained  Judgment  on  a  note  held  by  hii 
decedent,  may  purobase  realty  of  the  defendant  sold  to  satisfy  snob  Judg- 
ment, and  it  Is  bis  duty  to  hold  it  for  the  benefit  of  the  estate. 

Saoh  administrator,  after  obtaining  a  sheriff's  deed  for  the  realty,  has  a 
right  to  institute  and  maintain  proomdings  to  recover  its  possession.  And 
the  defendant  oan  not  complain  if  the  administrator  unites  with  himself  in 
snob  proceed ings  the  real  representatives  of  bis  decedent. 

9.  In  tbe  sheriff's  deed  to  plaintiff  as  "administrator"  the  term  "admin- 
istrator" is  used  merely  as  a  description  of  tbe  grantee. 
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''  ■-  •  •    * 

Collins  A  Feuley  for  appellant. 

B.  F.  Menefee  for  appellees. 

Appeal  from  Grant  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  HazelriKg. 

M.  L".  Roberts  was  the  administrator  of  W.  L.  Roberts,  and  as 
such  obtained  a  judgment  at  la%v  against  tlie  appellant,  Jackson, 
in  the  Grant  Common  Pleas  Court  for  the  surri  of  |85.  He  caused 
an  execution  thereon  to  J3e  issued  and  levied  on  a  house  and  lot 
belonging  to  Jackson,  and  at  the  sale.therecjf  by  the  sheriff,  on 
May  14,  1888,  became  the  purchaser  at  the  price  of  $167.20,  which 
paid  tije  judgment,  including  interest  and  costs. 

This  price  was  less  than  two- thirds  of  the  appraised  value  of 
the  property,  but  the  defendant  in  the  execution  failing  to  re- 
deem it,  the  sheriff,  on  May  ifi,  .1892,  executed  and  delivered  a 
deed  therefor  to  M.  L.  Robisrts,  administrator,  who  thereupon 
gave  notice  to  the  appellant  that  he  would  enter  a  motion  in 
the  Grant  Common  Pleas  Court  on  September  5,  1892,  for  the 
possession  of  the  property,  as  piovfded  in  chapter  38,  article  12, 
section  9  of  the  (general  htatutes. 

Jjtckson  demurred  specially  to  the  notice  and  proceeding  be- 
cause Roberts  had  not  capacity  to  sue  or  institute  the  proceed- 
ings, being  only  the  administrator  of  the  personal  estate,  and 
generally  because  the  facts  alleged. in  the  notice  were  insufficient 
to  entitle  the  plaintiff  to  recover  because  no  deed  had  been  ex- 
hibited and  no  allegation  made  that  the  time  for  redemption  had 
expired,  and  because  the  levy  and  sale  had  not  been  s^t  forth  in 
the  notice;  of  this  general  demurrer  it  is  sutllcient  to  say- that 
the  notice  is  in  exact  compliance  with  the  statute  named,  and 
the  court  properly  overruled  the  o!)jection  to  it.  The  court,  how- 
ever, sustained  the  sjiecial  demurrer  as  to  Roberts'  capacity  to 
sue,  aud,  over  the  objection  of  the  appellant  and  at  the  instance 
of  the  heirs  of  W.  L.  Roberts,  made  tliem  plaintiflfs  in  the  mo- 
tion and  proceedings  for  possession. 

Jackson  then  filed  his  response,  in  which  he  denied  the  right 
of  M.  L.  Roberts,  administrator,  to  maintain  the  action  of  pro- 
ceeding, or  that  all  the  heirs  of  W.  L.  Roberts  had  been  made 
plaintiffs,  iind  asserted  further  that  he  had  paid  the  debt  for 
which  the  judgment  had  been  rendered  prior  to  its  rendition, 
etc.  The  court  sustained  a  demurrer  to  the  response,  and  en- 
tered a  judgment  for  the  plaintiffs  for  the  possession  of  the  land. 

It  is  insisted  that  the  judgment  is  erroneous  because  Roberts, 
administrator,  could  not  maintain  such  a  proceeding,  or  if  he 
could,  then  the  judgment  should  have  given  him  the  possession 
and  not  the  heirs  of  W.  L.  Roberts;  and,  moreover,  that  the 
plaintiffs  did  not,  on  the  trial,  exhibit  the  judgment,  the  execu- 
tion, its  levy  or  the  sheriff's  d-eed. 

As  to  this'last  contention  we  need  say  only  that  the  notice  re- 
ferred to  the  execution  and  the  sale  thereunder,  and  the  respond- 
ent Ml  express  terms  admitted  the  existence  of  the  deed  to  Rob- 
erts, administrator,  and  that  it  embraced  the  land  in  contro- 
versy. These  exhibits  are  in  the  record,  and  whether  filed  or 
used  as  part  of  the  notice  or  as  evidence,  we  do  not  know.  We 
assume  they  were  used  in  the  proceedings  in  some  way,  as  there 
is  no  bill  of  exceptions  filed  by  the  appellant  showing  what  was 
done,  and  the  only  thing  we  can  consider  is  the  suf!1cienoy  of 
the  response. 

Certainly  the  administrator  has  no  right  or  interest  in  the  real 
estate  of  the  decedent,  but  this  properly  was  no  part  of  the  real 
estate  of  the  decedent.     We    think  he  had   the  right  to  purchase 
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it  as  the  plaintilT  in  the  exeoution  and  representative  of  the 
estate.  He  could  not  make  a  profit  by  the  purchase,  but  was  the 
trustee  or  a9;ent  of  the  heirs  or  creditors  of  the  estate.  The  note 
on  Jackson  came  to  his  hands,  and  he  was  only  doing  his  duty 
in  attempting  its  collection. 

It  makes  no  difFerenoe  what  form  this  asset  took— it  was  only 
a  part  of  the  estate  in  the  hands  of  the  administrator,  and  itma^*^ 
be  treated  as  personalty  until  the  duty  of  the  administrator 
touching  it  was  performed,  and  th»t  duty  was  to  collect  and 
hold  its  proceeds  for  distribution  among  the  Ijeirs  or  for  the  pay- 
ment of  debts. 

It  is  said,  however,  that  there  were  no  debts,  and  thnt  the  ad- 
ministrator hnd  settled  his  accounts;  but  no  order  to  that  effect 
is  produced,  and  certainly  his  functions  concerning  this  debt 
and  its  ultimate  collection  and  disposition  can  not  be  said  to 
liavu  terminated;  nor  do  we  see  in  what  respect  it  was  error  to 
allow  the  other  heirs  to  be  made  parties.  It  was  but  the  substi- 
tution of  the  real  parties  in  interest,  and  of  this  the  defendant 
in  the  execution  can  not  complain. 

His  debt  was  paid  by  the  sale  of  his  land,  and  it  seems  to  us 
his  objections  are  purely  technical;  but  if  technical  rules  are  ap- 
plied he  is  in  no  better  attitude.  M.  L.  Roberts,  administrator, 
was  the  purchaser,  and  to  him  the  deed  was  made.  He  also 
gave  the  notice  and  made  the  nV)tion.  He  is  not  said  to  be  tht> 
administrator  of  W.  L.  Roberts,  and  the  use  of  the  term  "admin- 
istrator'' after  his  name  in  the  sheriff's  deed  to  him  may  be,  and 
must  in  strictness  be,  considered  as  merely  a  description  of  the 
person.  His  motion  for  posse(:sion  was  sustained,  and  it  is  a  mat- 
ter of  no  consequence  to  the  defendant  that  he  allowed  others  to 
share  with  him  the  benefit  of  his  purchase. 

Judgment  affirmed. 


COMMONWEALTH  v.  BERRY. 

(Filed  April  1,  1894.) 

Ofiiclal  bonds— Concealment  of  material  facts  from  sureties— Acoept-ance — 
A  sberiff's  oountv  levy  bond  was  signed  by  S.  and  A.  as  sureties,  and  by 
agreement  made  in  open  court  the  county  judge  agreed  with  them  not  to 
accept  the  bond  until  it  was  signed  by  certan  other  sureties  named  in  the 
body  of  it;  persons  other  than  those  so  agreed  upon  signed  the  bond  and  the 
county  court  accepted  and  approved  of  it  in  violation  of  the  agreement  with 
S.  and  A.  Subsequently,  in  pursuance  of  notice  ^iven  by  such  other 
sureties,  they  were  released  and  the  sheriff  was  required  to  give  an  addi- 
tional bond  to  the  State  and  to  indemnify  his  former  sureties.  Appellee  If. 
sifrned  this  new  bond  as  surety.     In  an  action  on  this  new  bond.  Held— 

First.  S.  and  A.  were  diFcharped  from  all  liability  by  reason  of  the  failure 
of  the  county  court  to  comply  with  its  agreement  with  them. 

Second.  The  concealment  from  appellee  B.,  at  the  time  he  signed  the  new 
bond,  of  the  facts  concerning;;  the  execution  of  the  bond  by  S.  and  A.  which 
released  them,  was  a  concealment  of  material  facts,  and  he  can  not  be  held 
liable  on  his  bond. 

W.  J.  Hendrick  and  Reid  Rogers  for  appellant. 

Wm.  Lindsay  and  .1.  W.  Rodman  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg* 

vol.  15—53 
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The  State  reyenne  bond  of  Hawkins,  eberlff  of  Franklin 
county,  dated  December  11,  188(),  and  conditioned  for  the  faithful 
collection  of  the  State  revenne  for  the  ensuing  year  and  tbe  pay- 
ment of  same  to  the  persons  entitled  to  receive  it,  was  signed  by 
said  sheriff  and  by  John  W.  Jackson,  Peter  Smith,  William  An- 
derson and  B.  D.  Armstrong  as  his  sureties. 

By  an  order  of  tbe  FranJklin  County  Court,  at  its  December 
term,  December  20,  1880,  this  bond  was  filed  and  approved  by  the 
presiding  judge  of  the  court.  On  June  8th  thereafter,  in  pursu- 
?ince  of  notices  given  by  Armstrong  and  Jackson,  two  of  these 
sureties,  the  court  required  Hawkins  to  execute  an  additional 
bond  on  behalf  of  the  State  revenue,  and  providing  indemnity 
for  those  making  the  motion  to  be  released. 

The  appellee,  by  his  attorney  in  fact,  signed  this  additional 
or  new  bond  as  one  of  the  sureties  thereon,  and  upon  Hawkins 
being  sued  upon  it  and  the  origli;al  bond,  he  pleaded  that  he 
was  not  bound  by  reason  of  a  defect  in  the  power  of  attorney. 
He  succeeded  below,  but  this  court  held  the  power  of  attorney 
sufficient.  (Commonwealth  v.  Hawkins,  &o.,  83  Ky.,  246.) 

In  tbe  meantime  Smith  and  Anderson,  the  two  sureties  who 
liad  not  taken  any  steps  for  indemnity,  but  who  supposedly  re- 
mained bound  with  Berry  for  the  acts  of  Hawkins,  filed  their  sep- 
arate answers  to  the  effect  that  when  they  signed  the  bond  of 
December  11,  1880,  the  names  of  Henry  Smith  and  W.  A.  Moore 
were  in  the  body  of  it,  and  by  agreement  in  open  court  the 
bond  was  not  to  be  finally  accepted  or  approved  until  these  per- 
f<ons  signed  it,  as  well  as  O.  W.  Craddock,  Wm.  Risk  and  Thomas 
Scott,  whose  names  were  not  in  the  body  of  it,  but  that  in  viola* 
tion  of  agreement  with  the  presiding  judge,  and  in  defiance  of 
the  expresM  conditions  upon  which,  in  open  court,  they  bad 
signed  the  bond,  the  court  had  subsequently  and  witliout  their 
icnowledge  accepted  and  approved  it.  Upon  the  return  of  the 
oase  from  this  court  Berry  set  up^  1>y  amended  answer,  the  facts 
'developed  by  the  answers  of  his  co-defendants.  Smith  and  An- 
derson, and  claimed  that  the  contract  he  had  undertaken  was 
to  take  the  place  of  the  dissatisfied  sureties,  Armstrong  and 
Jackson,  and  stand  bound  for  any  default  of  Hawkins,  in  con- 
junction with  Smith  and  Anderson,  and  that  as  by  the  act  of  the 
c^ourt  the  latter  were  released,  he  also  was  released.  The  demurrer 
of  the  Commonwealth  to  this  amended  answer  was  overruled  by 
the  lower  court,  and  the  State  declining  to  plead  further,  the 
proceeding  was  dismissed  as  to  Berry.  From  this  judgment  the 
Commonwealth  has  appealed. 

The  answers  of  Smith  and  Anderson,  filed  in  February,  1H83, 
setting  up  the  facts  pertaining  to  the  execution  of  the  bond  of 
December  11,  1880,  and  its  wrongful  acceptance  and  approval, 
have  never  been  replied  to  by  the  Commonwealth  or  deni^'d  in 
any  form.  It  appears  to  be  conceded  that  the  plaintiff  can  not 
recover  from  these  sureties,  but  it  is  manifest  tliat  hut  for  the 
wrongful  acceptance  and  appr«3val  of  this  bond  Smith  and  An- 
derson would  have  remained  bound  in  conjunction  with  those 
signing  the  new  bond  for  the  default  of  Hawkins  on  the  revenue 
bond  for  1881.  They  took  no  steps  to  be  relieved  of  any  liability, 
and  the  court's  order  of  acceptance  and  approval  gave  no  inti- 
mation to  Berry  that  t!ie  signers  were  only  conditionally  bound. 
We  think  Berry  had  the  right  to  rely  on  this  order  accepting  and 
approving  the  bund  as  indicating  that  although  Jackson  and 
Armstrong  might  get  (»fT  upon  their  motion  to  that  effect,  yet 
that  Smith  and  Anderson  still  remained  bound  in  conjunction 
with  him. 
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This  order  of  acceptance  and  approval  was  of  record  and 
«howed  for  itself,  but  nad  be  looked  up  the  bond  be  would  still 
not  have  been  put  upon  guard;  for,  while  incomplete,  yet  sub- 
-sequently  to  its  date  it  had  been  finally  accepted  and  approved 
by  the  court,  and  there  was  nothing  to  show  that  this  had  been 
"done  in  violation  of  an  agreement  that  it  was  not  to  be  so  exe- 
•outed.  There  was  nothing  in  the  record  or  on  the  face  of  the 
bond  to  vitiate  it. 

The  records  showed  Smith  and  Anderson  bound  in  June,  1H81, 
when  Berry  actud,  and  he  was  entitled  to  know  of  the  condi- 
tions, which,  as  later  developments  stiowed,  operated  to  release 
them.  If  to  the  officer  acting  for  the  State  any  facts  were  known 
which  materially  affected  Berry,  was  he  not  entitled  to  know 
them?  The  case  is  thus  aptly  put  by  counsel  for  the  appellee. 
It  is  manifest  that  the  contract  the  Commonwealth  is  seeking  to 
•enforce  is  not  the  one  that  Berry  intended  to  make  or  believed 
'he  had  made.  The  contract  sought  to  be  enforced  is  an  under- 
taking by  Berry  to  answer  for  the  default  of  Hawkins  without 
regard  to  the  Joint  liability  of  Smith  and  Anderson,  whoconfess- 
edlv  are  not  liable  with  him.  The  contract  he  intended  to  make 
and  supposed  he  had  made,  and  the  contract,  as  prima  facie  evi- 
KJlence  by  the  county  court  records  was  that  in  conjunction  with 
Smith  and  Anderson  he  (Berry)  would  answer  for  the  default  of 
Hawkins.  Upon  abundant  authority  the  sureties.  Smith  and 
Anderson,  seem  to  have  been  discharged  from  liability  by  the 
action  of  the  county  court  (Commonwealth  v.  Magoffin,  <£c.,ante, 
775),  and,  if  po,  that  action  or  agreement  should  have  been 
-divulged  to  the  surety. 

Mr.  Story  thus  puts  it:  "Thus  if  a  party  taking  a  guaranty 
from  a  surety  conceals  from  him  facts  which  go  to  increase  his 
Tisk,  and  suffers  him  to  enter  into  contract  under  false  impres- 
sions HS  to  the  real  state  of  facts,  such  concealment  will  amount 
to  a  fraud,  because  the  party  is  bound  to  make  the  disclosure, 
-and  the  omission  to  make  it,  under  such  circumstances,  is 
equivalent  to  an  affirmation  that  the  facts  do  not  exist. '^  (1 
Story's  Equity  Jurisprudence,  section  215;  Graves  v.  The  Leb- 
anon National  Bank,  10  Bush,  28.) 

Judgment  affirmed. 


COLLINS  V.  COMMONWEALTH. 

(Filed  April  12,  1894— Not  to  be  reported.) 

CrimlDal  law— Evidence— InBtructioDs—Tlie  evideDoe  Id  this  oase  author- 
ized the  verdict  finding  defendaDi  guilty  of  teariog  up  and  displacing  a 
railroad  traok  so  as  to  throw  the  locomotive  and  oars  f r-om  th««  track  and 
Injure  the  lives  of  persons  tbt^reon.  His  statements,  as  proven,  amounted 
to  a  confession,  and  the  instruction  given  by  the  court  conoerninK  the 
weight  to  be  given  to  a  confession  was  as  favorable  as  appellant  was  en- 
•titled  to. 

Eversole  A  Beid  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg.  * 

The  appellant  was  tried  and  convicted  under  an  indictment 
found  under  section  B,  article  14,  chapter  29  of  the  General  Stat- 
utes, the  provisions  of  which  make   it  a  felony  for  tearing   up  or 
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displacing  a  railroad  traok  so  as  to  throw  the  locomotive  or  car? 
off  the  track  and  imperil  the  lives  of  persons  thereon. 

The  most  serious  objection  urged  by  counsel  to  rulings  of  the 
court  on  the  trial  below  is  that  the  court  instructed  the  jury  that 
**a  confession  of  the  defendant,  if  the  jury  believed  beyond  a 
resonable  doubt  that  he  made  one,  unless  made  in  open  court, 
would  not  warrant  a  conviction  unless  accompanied  by  other 
proof  that  such  an  offense  had  been  committed  and  participated 
in  by  the  defendant." 

The  contention  is  not  that  this  is  not  the  law  considered  ab- 
stractly, but  tliat  there  was,  in  fact,  no  confession  made  by  the  de~ 
fendant  and  especially  none  in  open  court,  and  that,  therefore, 
it  was  misleading  to  so  instruct. 

The  statements  of  the  accused  wore,  first,  to  the  effect  that  he 
knew  nothing  of  the  crime;  that  he  stayed  at  his  brother's  house 
the  night  of  its  occurrence,  but  on  his  brother  denying  this  he 
stated  that  he  and  Ballou  had  stayed  out  all  night  near  hia 
brother's,  Ballou  being  very  drunk,  but  the  place  where  he  said 
they  stayed  showing  no  signs  of  this.  He  finally  stated  that  he 
and  Ballou,  after  stealing  a  ride  on  the  road  from  Rockcastle 
county,  were  put  off  at  Hazlepatch  after  night  and  there  Ballou 
had  broken  open  the  toolhouse  and  taken  out  a  clawbar  and 
wrench;  that  they  then  came  to  the  place  of  the  wreck,  a  steep- 
fill. 

He  then  gave  a  detailed  statement  of  how  Ballou  wrecked  the 
trail:,  for  the  purpose  of  robbing  the  dead,  for  the  persons  not 
killed  by  the  wreck  were  to  be  killed  by  Ballon.  It  is  true  that 
the  accused  denied  breaking  into  the  toolhouse  or  pulling  the 
spikes  from  the  r^tls,  but  he  confesses  to  acpompan^'ing  Ballou  to- 
the  house  and  to  the  place  of  the  wreck,  and  is  manifestly  as  guiltj' 
as  his  companion.  These  statements  may  be  properly  character- 
ized as  confessions,  and  the  instruction  was  properly  given  and 
was  as  favorable  to  the  accused  as  it  should  have  been. 

We  perceive  no  error  in  the  record  by  which  the  appellant  wast 
deprived  of  a  fair  trial. 

Judgment  affirmed. 


NEVIN  V.  ALLEN. 

(Filed  April  1?,  1894— Not  to  be  reported.) 

1.  Under  a  city  charter  creating  a  lieu  on  adjaceot  property  for  street  im- 
provements, a  homestead  which  is  exempt  by  law  from  liability  for  its- 
owner's  debts  may  be  subjected  to  pay  the  assesament  for  such  improvement 
for  which  it  is  liablo. 

S.  Same— AbandonmeDt  of  wife  by  husband  pending  suit  to  enforce  lien 
on  homestead— While  a  suit  was  pending  to  enforce  such  a  Hen  on  a  home- 
stead the  husband  deserted  the  wife,  leavinf^  her  in  possesi&ioD  of  the  prop- 
erty, and  a  judgment  and  order  of  sale  against  the  property  was  had  without 
any  knowledge  on  the  part  of  the  wife  of  the  proceedings.  Held— Even  after 
the  expiration  of  the  period  allowed  the  owner  to  redeem  his  property  in 
such  cases  the  chancellor  should  protect  the  rights  of  the  wife  by  allowing 
her  to  redeem  the  homestead  by  paying  the  debts,  interest  and  all  the  oostB. 
of  the  suit. 

Lane  &  Burnett  for  appellant. 

Polk  &  Hulsowede  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court.. 

Opinion  of  the  court  by  Judge  Pryor. 
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The  charter  of  the  oitv  of  Louisville  gives  a  lien  for  street  im- 
provements upon  tlie  adjacent  property  on  the  original  construc- 
tion, and  there  is  no  doubt  but  the  lien  exints  in  this  case  unless 
the  homestead  exemption  applies,  and  if  applied  as  was  done  by 
the  court  below  the  remaining  property  is  made,  subject  to  a 
greater  burden,  with  the  benefits  resulting  as  much  to  the  home- 
stead as  to  the  property  required  to  pay  for  the  improvement. 

The  legislature,  in  providing  for  assessments,  imposes  the  bur- 
<len  upon  the  owners  of  lots  without  any  exception,  and  in  the 
case  of  Broadway  Baptist  Church  v.  McAteer,  8  Bush,  508, 
•church  property  was  made  subject  to  the  payment  of  a  like  tax. 
It  is  said  that  a  statute  exempting  property  from  taxation  does 
not  exempt  it  from  a  local  assessment,  and  as  said  by  Elliott  in 
his  work  on  Streets  and  Rpads,  a  general  improvement  being  or- 
•dered  within  a  certain  boundary,  authorizes  an  assessment  on  all 
the  lands  within  the  territory,  although  some  of  it  may  be  ex- 
■empt  from  taxation. 

Statutory  liens  of  this  character  are  not  affected  by  general 
laws  relieving  a  debtor  from  liability  as  against  the  claims  of 
creditors  unless  by  express  terms,  and  it,  therefore,  follows  that 
this  property  was  liable  to  the  assessment,  and  must  pay  for  its 
part  of  the  improvements. 

This  property  was  assessed  at  the  sumi  of  $64,  and  was  its  pro- 
portion of  the  costs  of  the  improvements,  and  for  which,  with 
the  interest  and  costs,  judgment  was  obtained  against  the  hus- 
band of  the  present  appellee.  It  seems  that  the  action  was 
pending  against  him  for  several  years  before  judgment,  and  after 
judgment  he  failed  to  redeem  within  the  two  years  provided  by 
Jaw,  and  a  deed  was  executed  to  the  appellant,  the  contractor, 
who  had  purchased  under  the  judgment. 

While  this  litigation  was  ptinding  the  husband  abandoned  the 
wife,  leaving  her  and  her  children  in  the  possession.  It  was  a 
•case  of  desertion  if  the  facts  alleged  are  true,  and  a  sale  of  the 
house  and  lot,  with  the  wife  in  possession,  without  the  knowl- 
edge on  her  part  that  the  suit  was  pending  or  a  sale  made.  She 
^certainly  had  some  equities  or  rights  that  should  be  regarded  in 
a  case  like  this,  and  instead  of  giving  her  the  homestead  the 
•chancellor  should  have  required  her  to  pay  the  debt,  interest 
-and  all  costs  to  the  df^fendant,  and  with  this  he  ought  to  be  sat- 
isfied, and,  if  not  paid,  resell  the  property.  Whether  these  facts 
alleged  are  true  depends  upon  proof. 

When  the  case  was  submitted  no  answer  was  in,  but  one  lodged 
in  the  clerk's  office,  and  if  an  answer  had  been  properly  in,  the 
case  would  have  been  sent  back  to  liear  proof.  The  answer  now 
in  should  be  treated  as  filed,  and  the  case  proceed  to  trial  as 
herein  indicated. 

Judgment  reversed  and  remanded  for  proceedings  consistent 
*with  this  opinion. 


PRICE  v.  COMMONWEALTH. 

(Filed  April  12,  1894--Not  to  be  reported.) 

Criminal   law— '•Outhouse"— A   cbicken   house  on   the   Fame  lot  as  the 

'dwelling  house,  and  owned  and  used  by  the  owner  of  the  dweDiiifz  house,  is 

■an  ^'outhouse"  within   the  meaninf^  of  the  statute  denouncing  the  crime  of 

••feloniously  breaking  into  any  dwellinfz  house  or  any   part  thereof,  or  any 

•outhouse   belonging   to  or  used  with  any  dwelling  house,"  and  feloniously 

4iakiDg  away  therefrom  anything  of  value. 
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B.  B.  Jouett  for  appellant. 
W.  J.  Hendriok  for  appellee. 
Appeal  from  Clark  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellant  was  Indicted  and  convicted  for  the  offense  of  house- 
breaking, described  in  following  provision  of  tiie  statute:  **ir 
any  person  shall  feloniously  break  any  dwelling  house  or  part 
thereof,  or  any  outhouse  belonging  to  or  used  with  any  dwelling 
house,  and  feloniously  take  away  anything  of  value,  although, 
the  owner  or  any  person  may  not  be  there,  he  shall  be  confined 
in  the  penitentiary  not  less  than  two  nor  more  than  ten  years.  *^ 

The   evidence   shows   a   chicken    house  was   broken  and    four 
chickens   uarried   away  by  appellant.     But   it   is  contended  that: 
the  chicken  house  in  question  is  not,  in  meaning  of   the  statute, 
an    "outhouse,^'   and,  consequently,  he    was   not   guilty    of   the- 
offense  for  which  he  was  indicted. 

The  chicken  house  broken  is  on  the  same  lot  as  the  dwelling 
house,  both  being  owned  and  in  the  possession  of  the  same  per- 
son. It  adjoins  the  stable  of  same  person  and  is  about  sixty 
yards  from  the  dwelling  house,  there  being  between  them  a- 
garden  enclosed  by  a  wire  fence  and  through  which  there  is  a- 
passway  from  oiie  to  the  other. 

As  is  manifest  from  language  of  the  statute  an  '^outhouse*'  i» 
not  to  bo  understood  as  being  part  of  the  dwelling  house;  but  it 
must  be  a  house  belonging  to  or  usud  with  the  dwelling  house  or, 
in  language  used  in  Bishop  on  Statutory  Crimes,  *'contrlbutory 
to  habitation.'' 

It  seems  to  us  the  statute  itself  plainly  enough  shows  that  a 
chicken  house,  like  a  meat  house  or  ice  house,  was  intended  to 
be  regarded  and  treated  as  an  *'outhouse,''  to  break  which  and 
take  away  anything  of  value  is  made  a  felony;  for  unquestiona- 
bly It  does,  in  meaning  of  the  statute,  belong  to  and  is  used  witlk 
a  dwelling  house. 

Judgment  affirmed. 


THOMPSOT^  V.  COMMONWEALTH. 

(Filed  April  12,  1894— Not  to  be  reported.) 

A  plea  of  former  jeopardy  Is  not  sustained  by  proof  of  a  former  mistrial 
and  subsequent  return  of  a  dbw  iodiotmeDt  for  the  same  otTense  because  tbe- 
first  indiotment  was  lost,  or  tbe  name  of  the  owner  of  certain  pro];)erty  was- 
erroneously  given  in  It. 

Ewell  &  Eversole  for  appellant. 

W.  J.  Hendriok  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  indicted  in  the  Laurel  Circuit  Court  for- 
burning  the  barn  of  one  of  her  neighbors.  She  has  been  tried 
and  convicted. 

The  testimony  authorized  the  finding  by  the  jury,  and  no  error 
is  found  in  the  record  to  her  prejudice.     In  fact  there  is  no  ques- 
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tion  in  the  record  exoept  the  defense  of  former  jeopardy  alluded 
to  by  oounsel  in  his  oral  argument.  Nor  ifi  the  plea  of  former 
jeopardy  sustained,  because  there  never  was  a  trial  or  the  dis- 
charge of  the  jury  after  the  defendant  had  been  placed  on  trial 
that  constituted  such  a  defense. 

There  was  a  luistrial,  the  Jury  failing  to  agree,  and  after  this: 
a  new  indictment  was  returned  at  the  instance  of  the  attorney 
for  the  State,  either  because  the  former  indictment  was  lost  or 
for  the  reason  the  name  of  the  owner  of  the  porperty  destroyed 
was  erroneously  stated.  This  did  not  amount  to  former  jeop- 
ardy, and  the  court  properly  refused  to  instruct  in  regard  to  it. 
(Criminal  Code,  sections  124,  129;  White  v.  Commonwealth,  9 
Bush,  178.) 

Judgment  affirmed. 


HARLAMMERT,  &c.  v.  MOODY'S  ADM'R. 
(Filed  April  12,  1894— Not  to  be  reported.) 

1.  Suniuion— Nonresident  defendant  of  unsound  mind— A  warning  order 
entered  in  conformity  with  the  provisions  of  the  Civil  Code  is  sufficient  to 
bring  a  nonresident  defendant  constructively  before  the  court,  whether  such 
defendant  be  of  sound  or  unsound  mind.  Where  the  defendant  is  a  non- 
resident, the  proceedings  to  bring  him  before  the  court  are  the  same,  whether 
bo  is  sane  or  insane. 

B.  Warning  order— Mode  of  entering  by  the  clerk— A  substantial  compli- 
ance with  section  57  of  the  Code,  requiring  that  the  warning  order  be  made 
upon  the  petition  by  the  clerk,  is  all  that  is  required.  Therefore,  it  is  suffi- 
cient if  the  warning  order  is  made  upon  a  separate  piece  of  paper  which  is 
subsequently  attached  to  the  petition. 

8.  Settlement  of  decedent's  estate— Order  of  sale  of  realty  to  pay  debts— If 
the  court  is  satisfied  that  the  personal  estate  of  a  decedent  is  not  sufficient 
to  pay  his  debts,  it  may  order  the  decedent's  real  estate  sold  for  that  purpose 
before  an  order  is  made  referring  the  case  to  a  commissioner  for  proof  of 
debts,  or  before  a  report  by  a  commissioner  showing  the  amount  of  such 
debts. 

Lytle  Buchanan  for  appellants. 

Geo.  B.  Eastin  for  appellee. 

Appeal  from   Jefferson  Circuit  Court,  law  and  equity  division. 

Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  brought  by  the  administrator  of  Sarah  C. 
Moody,  with  will  annexed,  for  settlement  of  her  estate;  and  from 
judgment  of  the  lower  court  directing  sale  of  two  tracts  of  land 
for  payment  of  debts  against  her  estate,  and  ordering  J.  H.  Har- 
lammert,  purchaser  of  one  of  them,  to  execute  bonds  for  purchase 
money,  he  appeals. 

It  appears  that  testator  left  three  children  and  devisees,  one 
of  them,  John  B.  Moody,  being  of  unsound  mind,  not  resident 
of  this  State;  and  one  of  the  grounds  of  reversal  is  the  court  did 
not  haye  jurisdiction,  because  he  was  not  brought  properly  beforo 
the  court.  As  required  by  the  Civil  Code,  an  affidavit  he  was  a 
nonresident  was  duly  made,  and  the  clerk  thereupon  made  proper 
order  of  warning  and  appointed  an  attorney  to  defend  for  him. 
That  proceeding  is  all  that  is  required  Ijy  the  Code  to  summon  a 
nonresident,  though  he  may  labor  under  disability,  and  if  done 
the  prescribed  time  before  trial  of  an  action  he   is,  in  legal  con- 
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templation,  duly  summoned  and  before  the  court.  But  it  is  ob« 
Jeoted  that  the  warning  order  in  question  was  not,  as  required 
by  section  57,  actually  made  upon  the  petition  filed  by  the  plaln- 
tiiT,  being  written  upon  a  separate  paper,  though  subsequently 
attached  to  the  affidavit.  A  substantial  compliance  with  that 
section  is  all  that  is  necessary  or  was  intended.  And  as  the 
order  attached  to  the  affidavit  was  filed  with  and  became  part  of 
the  petition,  it  should,  in  true  meaning  of  the  Code,  be  regarded 
as  having  been  made  on  it. 

Section  480  provides  that  in  such  action  as  this  the  court  shall 
make  an  order  for  the  creditors  of  the  decedent  to  appear  before 
a  commissioner  and  prove  their  claims  before  a  certain  day 
named  in  the  order,  notice  of  which  shall  be  given  by  advertise- 
ment. But  such  reference  is  not  indispensable  to  the  validity  of 
a  jiidgment  directing  sale  of  real  estate  of  a  decedent  under  title 
3,  article  10,  Civil  Code,  nor  need  it  always  precede  the  judg- 
ment, for  section  429  authorized  the  court  to  order  tiie  real 
property  to  be  sold  for  the  payment  of  residue  of  debts  if  it  shall 
appear  to  satisfaction  of  court  the  personal  estate  is  insufficient 
for  payment  of  all  debts,  no  matter  whether  it  appear  from  report 
of  the  commissioner  or  from  the  pleadings.  Of  course  it  is  nec- 
essary for  the  court  to  know  certainly  or  approximately  the 
amount  of  demands  against  the  estate  in  order  to  determine 
whether  to  sell  all  the  rt^alty  or  part  only.  But  that  turned  out 
in  this  case  to  be  an  imm'\torial  inquiry,  because  the  debts  ex- 
ceeded the  aggregate  amount  realized  from  sale  of  all  the  land 
left  by  the  testator. 

Whatever  may  be  amount  of  back  taxes  may  be  ascertained  and 
paid  out  of  purchase  price  of  the  real  estate  without  prejudic- 
ing rights  of  those  wlio  bought  It. 

In  our  opinion  there  was  no  error  in  judgment  of  sale  of  the 
property,  order  of  confirmation  or  in  any  other  proceeding  dis- 
closed by  the  records,  and  the  deed,  when  made,  will  pass  to  ap- 
pellants a  good  title  if  the  testator  had  such  title. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


LOCKE,  &c.  V.  COMMONWEALTH,  BY,  &c. 

(Filed  April  27,  1894.)  ! 

1.  AmeDdment  of  record  of  city  couDoil—Even  coDoedlns  that  the  board 
of  trustees  of  a  town  may  order  the  record  of  its  own  prooeedings  at  a  former 
iiieetiDg  to  be  corrected  according  to  the  facte  (a  question,  however,  not 
decided),  such  an  aniendiiient  of  the  record  can  not  be  made  by  a  new  board  I 

in  respect  to  the  oflicial  action  of  its  predecessor. 

3.  Same— Signing  of  minutes  by  chairman  who  has  gone  ont  of  oflSce— The 
provision  of  a  town  charter  directing  the  minutes  of  the  proneedings  of  each 
meeting  of  the  board  of  trustees  to  be  signed  by  the  chairman  must  be  re- 
garded as  directory  merely,  and  where  the  person  who  aoted  as  chairman 
omits  to  sign  the  minutes  at  the  proper  time,  he  should  be  permitted  after- 
ward to  si^n  them,  even  though  he  has  ceased  to  be  the  chairman. 

3.  Piirol  evidence  lo  show  acceptance  of  oflScer's  bond— The  execution  and 
acceptance  of  the  bond  of  a  town  officer  may,  in  an  action  on  the  bond,  be 
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«iliowD  by  parol  evldeDce  where  the  record  wbloh  the  truetees  may  make  of 
their  proceediDgs  is  not  made  by  the  charter  the  only  evidence  of  these  facts. 
4.  Tax  collector^ Damages—In  this  action,  brought  Id  September.  1890, 
vpon  the  bond  of  a  tax  collector  who  was  appointed  in  January.  1890,  to 
recover  the  balance  shown  to  be  doe  by  the  collector  in  his  settlement  made 
in  August.  1890,  it  was  error  to  award  10  per  cent,  damages  against  the  de- 
fendants, as  the  town  ohartor  under  which  the  collector  was  appointed  au- 
thorized damages  only  where  collector  failed  to  pay  over  the  taxes  collected 
on  the  Ist  of  January  succeeding  his  appointment,  and  for  this  error  alone 
the  judgment  Is  reversed. 

BoleR  &  Duff  and  G.  M.  Bohannon  for  appellants. 

Lewis  McQuown  and  W.  J.  Hendrick  for  appellees. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

The  trustees  of  the  town  of  Glasgow,  by  virtue  of  various  acts 
of  the  general  assembly,  had  authority  to  levy  a  tax  to  pay  in- 
terest upon  certain  outstanding  bonds  of  the  town,  and  to  ap- 
point a  collector  of  the  tax  and  take  from  him  a  bond  for  the 
faithful  performance  of  his  duties  and  the  payment  of  the  money 
-80  collected.  In  pursuance  of  this  power  the  trustees  appointed 
one  George  W.  Read  collector  on  January  2d,  1890,  when  he,  with 
the  appellants,  Locke  &  Raubold,  as  his  sureties,  appeared  be- 
for  the  trustees  and  executed  the  required  bond. 

Bead  having  failed  to  pay  over  a  part  of  the  taxes  collected, 
this  suit  for  its  recovery  was  brought  upon  the  bond  by  the  ap- 
pellees, the  commissioners  nf  the  sinking  fund  of  the  town.  The 
appellants  answering,  denied  that  the  bond  was  ever  approved 
and  accepted  by  the  trustees  of  the  town.  This  defense  presents 
the  only  question  of  importance  in  the  case.  The  bond  on  its 
face  shows  that  it  was  attested  by  the  clerk  of  the  board  of  trus- 
tees. It  is  further  shown  that  the  bond  was  recorded  in  a  book 
kept  for  the   purpose  of  recording  bonds,  etc.     The  minutes  kept 

by  the  trustees,  or  rather  the  clerk,  of  the  meetings  of  the  board, 
show    that  on    January    2d,  1890,    *'the    board    of   trustees   met. 

Present,  B.  A.  Myers,  chairman;  W.  B.  Smith,  F.  S.  Page,  F. 
Morris,  J.  T.  Wooten  and  F.  P.  Dickinson.  G.  W.  Read,  mar- 
shal, offered  the  following  bond  for  tlie  collection  of  the  railroad 
tax  falling  due  January  1st,  1890,  with  W.  N.  Locke  and  Henry 
Raubold  his  sureties:  F.  S.  Page,  J.  T.  Wooten,  W.  B.  Smith 
and  T.  P.  Dickinson  voting  for  and  Morris  voting  against  tJie 
acceptance  of  the  same.  Tiie  bond  was  declared  accepted  and 
approved,  and  ordered  to  be  recorded,  which  is  now  done." 

These  minutes  were  not  signed  by  the  chairman  or  any  other 
member  of  the  board.  But  after  this  action  was  instituted  the 
record  book  of  the  board  of  trustees  shows  that  on  September  23d, 
1890,  **the  board  of  trustees  met.  Present,  F.  Morris,  chairman; 
F.  S.  Page,  B.  A.  Myers,  L.  W.  Cardue  and  J.  T.  Carter.  On 
motion  of  F.  S.  Page,  it  is  ordered  by  the  board  that  the  lecord 
of  the  proceedings  of  this  board  of  date  January  2,  189<J,  be 
amended  after  the  words  'attest:  Thos.  Dickinson,  clerk,'  so  as 
to  read  as  follows:  *The  board  then  ailjourned.  Attest:  Thos. 
Dickinson,  clerk;  B.  A.  Myers,   chairman.'  " 

We  assume  that  the  charter  of  the  town  of  (Glasgow  requires 
the   trustees  to    keep   a  correct  record  of   the  proceedings  of   tlie 
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board,  and  that  the  ohairmaD  is  required  to  sign  the  minutes  of 
the  proceedings  of  eaoh  meeting.  Mr.  Dillon,  in  his  work  oii 
Municipal  Corporations,  section  297,  says  that  **the  council, 
unless  private  rights  have  attached,  may  doubtless  order  the- 
record  of  its  own  proceedings,  even  after  it  has  once  been  ap- 
proved, to  be  corrected  according  to  the  facts. '^  And  in  his- 
notes  to  section  293,  he  says  that  *'tiie  signature  of  the  chairman, 
to  minutes  affixed  at  a  day  subsequent  to  the  meeting  is  suffi- 
cient under  a  statute  requiring  the  minutes  of  corporate  mee tings- 
to  be  signed  by  thn  chairman."' 

These  rules  apply  where  the  amendment  is  proposed  by  the- 
same  council  at  a  meeting  subsequent  to  that  at  which  the  record 
proposed  to  be  amended  was  made,  and  to  the  signing  by  the 
chairman  while  he  is  acting  as  such.  But  in  this  State  the  Court 
of  Appeals,  without  determining  the  extent  of  the  power  of  the 
same  council  at  a  subsequent  meeting  to  correct  errors  and  omis- 
sions in  the  Journal  entry  of  proceedings  at  a  previous  meeting, 
decided  that  this  could  not  be  done  by  an  entirely  new  board  ut 
respect  to  the  official  action  of  their  predecessors.  (City  of  Cov- 
ln&:ton  V.  Ludlow,  1  Met.,  296.)  And  it  is  argued  that  for  the- 
same  reason  a  chairman,  after  he  has  retired  from  his  official 
position,  can  not,  by  affixing  his  signature  give  verity  to  what 
purported  to  be  a  minute  of  the  proceedings  of  a  meeting  when, 
he  was  chairman. 

It  appears  that  the  board  in  office  in  September,  1890,  was  not 
the  same  that  was  in  office  in  January  in  1890.  While  three  of 
the  members  were  on  both  boards,  fltill  the  boards  were  different^ 
and,  upon  the  authority  of  the  City  of  Covington  v.  Ludlow,  we 
feel  constrained  to  hold  that  the  action  of  the  board  in  Septem- 
ber was,  as  such,  a  mere  nullity  and  conferred  upon  Myers,  the 
eX'Cbairman,  no  greater  right  to  sign  the  minutes  than  he  had 
without  such  action.  Now,  whether  Myers,  who  was  chairman 
when  the  bond  was  executed,  could,  after  he  ceased  to  be  chair- 
man, by  the  mere  clerical  act  of  signing  his  name  to  the  minutes  of 
the  proceedings  of  January  2d,  which  were  drawn  up  in  due  time, 
but  which  he  omitted  to  sign  at  the  proper  time,  give  to  it  the- 
force  of  a  complete  record,  is  a  question  which  we  have  not  beei> 
able  to  find  decided  by  any  courr.  But  it  seems  to  us  that  the 
signing  Ijy  the  ex-chairman  under  tlie  circumstances  is  not  that 
character  of  an  amendment  which  is  condemned  in  the  Coving- 
ton and  Ludlow  casp.  Nor  is  it  like  the  case  of  Louisville  v^ 
McKegney,  7  Bush,  652.  The  minutes  had  been  written  out  in 
full,  and  the  only  objection  was  that  they  had  not  been  signed 
by  the  chairman.  And  we  are  inclined  to  think  that  when  no» 
actual  wrong  would  be  done  to  any  one  he  should  be  allowed  t<y 
sign  the  minutes,  and  we  should  tliink  in  a  proper  case,  where 
the  interest  of  others  was  jeopardized  by  his  omission,  he  could 
be  required  to  do  it. 

As  we  have  said,  we  have  found  no  case  directly  in  point.  The- 
cases  most  like  it  are  tliose  where  judgments  sought  to  be  en- 
forced have  been  resisted  on  the  ground  that  the  record  had  not 
been  signed  by  the  judge.  Our  statutes  provide  that  the  pro- 
ceedings of  each  day  *' shall  be  diawn  up  bj*  the  clerk  from  his 
minutes,     *    »    »    ahd  shall  be    signed  by  the  presiding  judge. '*■ 

Some  of  the  other    States  have    substantially  the  same  provis- 
ion, and  Mr.  Freeman,  in  his  work  on  Judgments,  section  50,  say^ 
that  most  of   the  courts  hold    that  the   statutory  provision  Jn  re- 
gard   to  the  signing  of   the  orders  is  directory  merely,  but  refers, 
to  Raymond  v.  Smith,  1  Met.,  65,  as  holding  to  the  contrary. 

Johnson  v.    Commonwealth,  80   Ky.,  378,    citing    Raymond    v» 
Smith,  says  '*that  where    the  minutes   are  written  out  at  lengtb 
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on  the    order   book  and  sif^ned   tbey  then   constitute   the  proper 
records  of   the  court,  and  until  signed  by  the  ]udf2:e  they  can  not. 
with    propriety  be    considered  the    record.; '    But   both  of   these, 
oases  were   extreme   oases,  and   in  fact  in  neither  was  there  any 
evidence  that   the  court  had  rendered  a  judgment.     In  the  Ray- 
mond case  there  was    no  mention  of  a  judgment  in  the  minute  or- 
order  book.     The   only  thing  relied  on  was  a  paper  in   the  band-, 
writing  of   an  attorney  which  was   found   iodged    in  the   papers 
and  purported  to  be  a  judgment.     In  the  Johnson  case  the  record, 
upon  which  the  defendant  was  sent  to  and  confined  in  the  peni- 
tentary  was   this  memorandum  on  the  minute  book:  ''Oommom- 
wealth  V.  Johnson.    Written  order  or  judgment.^' 

So  the  question  of  the  necessity  of  the  judges  signing  the  orders, 
did  not  arise  in   either  case.     The  court  never  meant  in    either 
case  to  be   understood  as  holding  that  a  judgment  could  have  ho. 
validity    unless    the  record  or   the  order  book  was  signed  by  the 
judge  at  the  conclusion  of  each  da3*'s  business,  or  on  the  morning- 
of  the  succeeding  day,  when,  as  a  preliminary  step   to  the   con- 
tinuance of   the  court's  business,  the   orders  are   read.     And   we 
take  it  that  when  the  orders  are  signed,  though   not  signed  until, 
some  time  after  they  should  have  been,  the  signing  relates  back 
to  the  making  of  the  order  or  judgment  and   gives  validity  to  all 
actions  taken  under  it. 

Whether,  in    a  case  where  the    judge  had   died  or   gone   out  of 
otHce  without   signiug   the  orders,  the    court  would,  to   the    end 
that  the  rights  of  parties  might  be  preserved,  require   the  orders, 
to  be  signed  in  his  name  by  a  commissioner  is  a  question  we  need 
not  determine,  for  it   seems  to  us   that  there  is   a  distinction  be- 
tween the  records  of  a  court  and  the  records  of   the  proceedings 
of  the  trustees  of  a  town.     The  latter  are  often  made  and  kept  by 
Inexperienced  persons,  and  the  same  accuracy  in    statement  and" 
certainty  in    authentication  ought   not   to  be   required.     And  we 
are  of   opinion  that    tlie  provision    of   the    statute  directing   the 
mijiutes  to  be    signed  by  the    chtiirman    should    be    regarded    as-, 
directory  merely,  and    that  the   person  who  acted    as    chairman 
Should  be  permitted    to  sign   the   minutes,  even    though    he   had 
ceased  to  be  the  chairman.     But  if   we  are  mistaken    in  this,  we 
find  no  provision  in   any  of  the  acts   expressly  requiring  the  ap- 
proval, acceptance  or  execution  of  the  bond  to  be  made  a  matter- 
of  record.     The  only  provision  bearing  on    the  question  is  in  sec- 
tion 9  of  the  act  of  February  8,  1870,  which  is  that  **th6  collector 
of  the  taxes  levied  and  imposed  for  sinking  fund  purposes  under- 
this  act   by  the  trustees  of   Glasgow  shall   execute   a   bond  with, 
good  security."    Therefore,  the   record  which  the    trustees   may 
make  of    the  execution    and  acceptance  of    the   bond    not    being 
made   the  only  evidence  of   those  facts,  thej'   may  be   shown    b^' 
parol  evidence. 

Dillon  on  Municipal  Corporations,  section  800,  says  "a  distinc- 
tion has  sometimes  been  drawn  between  evidence  to  contradict 
facts  stated  on  the  record  and  evidence  to  show  facts  omitted  tOs 
be  stated  on  the  record.  Parol  evidence  of  the  latter  kind  is  re- 
ceivable unless  the  law  expressly  and  imperatively  requires  all. 
matters  to  appear  of  record,  and  makes  the  record  the  only  evi- 
dence.'' 

In  Bank  v.  Danbridge,  12  Wheat.,  64,  the  court   says:  *'W^ould 
the  omission  of   the  corporation    to  record   its  own   doings   have 
prejudiced  the  rights  of  the  part5'  relying  upon  the  good  faith  of' 
an  actual  vote  of   the  corporaiton?    If   such  omission  would   not 
be  fatal  to  the  plaintiff  in  suits  against  the  corporation  as,  in  our 
opinion,  it  would  not  be,  it   establishes  the  fact  that  acts  of   the. 
corporation  not  recorded  maybe  established  by  parol  proof,  and, 
of  course,  by   presumptive   proofs.     In    reason  and   justice  there. 
does  not  seem  any  valid   ground  why  a  corporation  may  not,  ii^ 
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t;aBe  of  the  omissioD  of  its  offlcers  to  preservie  a  written  record, 
give  such  proof  to  support  its  rights  as  would  be  admissible  tn 
suits  against  it  to  support  adverse  rights.  The  true  question  in 
8uoh  case  would  seem  to  be,  not  which  party  was  p4aintiff  or  de- 
fendant, but  whether  the  evidence  was  the  best  the  nature  of 
the  case  admitted  of,  and  left  nothing  behind  in  the  possession 
or  control  of  the  party  higher  than  secondary  evidence.  •  •  * 
We  do  not  admit  as  a  general  proposition  that  the  acts  of  a  corpo- 
ration are  invalid  merely  from  an  omission  to  have  them  reduced 
to  writing,  unless  the  statute  creating  it  makes  such  writing  in- 
dispensable as  evidence,  or  gives  to  them  an  obligatory  force. 
If  the  statute  imposes  such  restriction  it  must  be  obeyed."  (U. 
S.  V.  Fillebrown,  7  Peters,  28.) 

The  court  rightly  held  the  appellants  liable  on  their  bond,  but 
the  judgment  was  erroneous  in  awarding  10  per  cent,  damages 
against  them.  Damages  were  only  authorized  where  the  col- 
lector failed  to  pay  over  the  taxes  collected  on  the  1st  of  Janu- 
ary succeeding  his  appointment.  Bead  was  appointed  and  gave 
bond  January  2,  1890.  This  action  was  brought  in  September, 
1890  to  recover  the  balance  shown  to  be  due  by  the  collector  in 
his  settlement  made  in  August,  1890. 

For  the  error  in  awarding  damages  the  judgment  is  reversed 
and  the  court  is  directed  to  enter  judgment  for  $447,  with  inter- 
est from  January  1,  1891. 
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KRIEGER,  &c.  V.  GERMANIA  SAFETY  VAULT  &  TRUST  CO. 

Filed    April   4,    1894.     Appeal    from    JefTerson    Court   of   CommOD    Pleas. 

OpiDioD  of  the  oonrt  by  Presiding  Judge  Brent,  affirming. 

Instuctions  to  jury— Although  the  instructions  to  the  jury  were  erroneons, 
yet  as  appellee  was  entitled  to  a  peremptoy  instruction,  there  can  be  no  re- 
versal on  that  account. 

Lane  &  Burnett  and  William  Krieger  for  appellants;  Helm  &  Bruoe  for 
appellee. 

GLASER,  &c.  V.  FRANKS. 

Filed  April  4,  1894.     Appeal  from  Montgomery  Circuit  Court.     Opinion   of 

the  court  by  Presiding  Judge  Brent,  affirming. 

AttachTnent  for  debt  not  due— Power  of  court  to  Issue— Under  the  amend- 
ment of  April  5,  1888,  to  section  238  of  the  Civil  Code,  which  gives  the  clerk 
as  well  as  the  judge  of  the  court  in  which  is  pending  an  action  for  debt 
not  due  the  power  to  "grant"  an  attachment,  the  clerk  has  no  power  to 
issue  the  attachment  until  he  has  first  made  a  formal  order  granting  it. 
The  power  to  Issue  comes  from  the  granting  order. 

H.  M.  Woodford  for  appellants;  J.  J.  Cornellson  for  appellee. 

COOPER  V.  TOEBE. 

Filed  April  4,  1894.     Appeal   from   Mason   Circuit   Court.     Opinion   of  the 

court  by  Judge  Yost,  affirming. 

1.  Slander— In  actions  of  slander  it  is  immaterial  whether  the  charge  con- 
tained in  the  slanderous  words  purported  to  he  made  upon  defendant's  own 
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knowledge  or  upon  information  given  bim  by<  another.  Therefore,  in  tbla 
action  in  whioh  plaintiff  alleged  in  the  first  paragraph  of  her  petition  that 
defendant  had  said  that  he- had  seen  her  and  B.  commit  the  offense  of  for- 
nication at  a  given  time  and  place,  and  in  the  second  paragraph  that  he 
had  said  that  his  sister  had  seen  her  and  B.  commit  the  same  offense  at  the 
same  time  and  place,  the  two  paragraphs  contained  substantially  the  same 
charge,  and  although  the  defendant  denied  the  allegations  of  the  first  para- 
graph, yet  as  he  admitted  that  he  spoke  the  words  set  out  in  the  second 
paragraph,  and  in  justification  alleged  that  they  were  true,  the  burden  of 
proof  was  on  him. 

8.  Same— Burden  of  proof— Where  the  party  upon  whom  is  the  burden  of- 
proof  permits  the  other  party  without  objection  to  first  introduce  his  evi- 
dence, he  thereby  waives  his  right  to  the  concluding  argument  to  the  jury. 

Tbom&s  H.  Pblster  and  £.  L.  Worthington  for  appellant;  Cochran  &  Son 
for  appellee. 

FOOR  V.  COOMBS. 

Filed  April  4,  1894.    Appeal  from   Daviess  Circuit  Court.    Opinion  of  tho 
court  by  Judge  Yost,  affirming. 

1.  There  is  no  authority  for  the  arrest  of  a  debtor  in  a  civil  action  unless 
he  is  about  to  leave  the  State,  and  with  intent  to  defraud  his  creditors  haa 
so  concealed  or  removed  his  property  that  the  process  of  the  court  after  judg- 
ment can  not  be  executed;  or  has  money  or  property  in  lils  possession  and 
is  about  to  leave  the  State  without  paying  the  plaintiff's  debt.  Where  a 
debtor  at  the  instance  of  his  creditor  was  arrested  by  a  policeman  without 
legal  process  of  any  kind  and  held  in  restraint  by  that  officer  until  he  made 
a  payment  on  the  debt,  he  had  a  right  of  action  against  the  creditor  for  tha 
false  arrest. 

2.  False  arrest  and  imprisonmeiit  consist  iu  unlawfully  restraining  a  per- 
son's freedom  without  legal  authority,  and  a  party  causing  the  arrest  of 
another  without  just  cause  or  where  it  Is  not  warranted  by  law  is  civilly 
liable  in  damages,  and  the  plaintiff  without  proof  of  special  damage  is  en- 
titled to  more  than  nominal  damages. 

In  this  action  to  recover  damages  for  false  arrest  a  verdict  for  1800  was  not 
so  excessive  as  to  iudicate  passion  or  prejudice. 

8.  Prejudicial  error— Althoagh  the  court  may  have  erred   in   overruling* 
defendant's  exceptions  to  a  deposition  taken  by   plaintiff  upon   the  ground 
that  it  was  taken  without  notice  to  defendant,  yet  as  defendant  afterward 
took  the  deposition  of  the  same  witness  and  read  it  on  the  trial  he  was  not 
prejudiced. 

Sweeney,  Ellis  &  Sweeney  for  appellant;  Martin  Ewell  and  Reuben  A. 
Miller  for  appellee. 

COLLIER  V.  KANT'S  ADM'R, 

Filed  April  4,  1894.     Appeal   from    Carter   Circuit  Coart.     Opinion  of  the 

court  by  Judge  Yost,  reversing. 

Decedents'  estate— Vendor's  lien— In  this  action  to  settle  the  estate  of  a  de- 
cedent the  evidence  established  the  existence  of  a  vendor's  lien  asserted  by 
appellant  upon  a  sawmill  and  its  fixtures  belonging  to  the  estate,  and, 
therefore,  the  court  erred  in  setting  apart  to  the  widow  and  her  infant  chil' 
dren  the  proceeds  of  the  mill  in  lieu  of  certain  articles  of  personal  property 
not  on  hand. 

B.  D.  Davis  and  Wm.  H.  Holt  for  appellant;  R.  C.  Burns  for  appellee. 

CREAM  CITY  SASH  AND  DOOR  CO.  v.  COCHRAN. 

Filed  April  4,  1894.    Appeal  from  Jefferson  Circuit  Court,    Common   Pleaa 

division. 

Separation  of  conclusions  of  law  and  fact— In  this  common  law  action  iu 
whioh  the  law  and  facts  were  submitted  to  the  court  without  the  interven- 


946  AB8TBA0T8. 

^ioD  of  a  jury;  as  the  oourfe  did  not  state  Id  writins  the  conolusioos  of  fact 
Yonnd  teparately  ft^m  the  oonolusions  of  law,  the  only  qaeetion  presented 
ts  whether  the  judgment  was  authorized  by  the  plead iniKS. 
James  P.  Gregory  for  appellant;  6.  W.  Milbum  for  appellee. 

WATT  V.  HUGHES. 

^lled  April  4,  1894.    Appeal  from  Franklin  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Where  amendments  to  pleadings  are  permitted  to  be  filed  in  vaoation 
the  filing  in  the  clerk's  office  could  have  no  greater  effect  than  an  offer  to 
tile  in  court,  and  the  amendment  should  not  be  regarded  as  a  part  of  the 
record  until  filed  or  noted  of  record  by  an  order  of  court. 

2.  Pleading— Error  in  striking  out— Although  in  an  action  upon  a  prom- 
issory note  the  defendant  had,  by  the  first  paragraph  of  his  answer,  alleged 
in  general  terms  that  the  note  was  executed  without  consideration,  tbe  court 
-erred  in  striking  out  a  second  paragraph  alleging  that  defendant  had  exe- 
t;uted  the  note  upon  plaintiff's  representation  that  it  was  for  tbe  balance 
-due  upon  a  former  note  executed  to  plaintiff  for  a  certain  amount,  upon 
which  there  was,  In  fact,  nothing  due,  as  shown  by  the  payments  speoiflc- 
•ally  set  out  in  the  pleading.  Although  evidence  to  establish  the  facts  set 
out  in  the  second  paragraph  misbt  have  been  competent  under  tbe  first 
paragraph  of  the  answer,  still  the  defendant  bad  tbe  ri^bt  to  have  these 
specific  faots  put  in  issue  and  to  require  of  plaintiff  a  pleading  either  deny- 
Ing  or  admitting  tbeir  truth. 

John  L.  Scott  &  Son  for  appellant;  B.  G.  Williams  for  appellee. 

WALDEN  V.  WEBBER. 

Filed  April  4,  1894.    Appeal  from  Harrison  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

1.- Action  on  bank  check— Bad  dental— In  this  action  by  the  holder  and 
indorsee  of  a  bank  check  against  a  drawer,  a  denial  in  the  answer  that 
plaintiff  is  the  holder  and  owner  of  the  check  is  not  good,  there  being  no 
denial  of  the  fact,  as  alleged  in  the  petition,  that  tha  check  was  indorsed 
«nd  delivered  by  the  payee  to  one  who  indorsed  it  to  the  plaintiff. 

2.  Negotiable  instruments— Want  of  consideration— As  the  check  was  first 
indorsed  by  the  payee  more  than  five  years  after  its  execution  its  character 
as  commercial  paper  had  then  been  lost,  and  tbe  first  indorsee  as  well  as  all 
subsequent  indorsees  took  the  paper  subject  to  all  the  defenses  which  tbe 
-drawer  could  have  presented  against  it  in  tbe  hands  of  tbe  drawee.  There- 
fore, the  fact  that  there  was  no  consideration  for  the  check  constitutes  a 
good  defense. 

8.  Same— The  fact  that  after  the  check  was  drawn  and  delivered  to  the 
payee  and  before  it  was  first  indorsed  by  him  the  defendant  and  the  payee 
had  a  full  and  complete  settlement  of  all  transactions  and  dealings  between 
them,  and  defendant  executed  to  the  payee  his  note  for  a  stated  sum  in  full 
t)f  all  debts  and  demands,  which  note  has  been  paid  off,  constitutes  a  good 
defense. 

4.  The  court  properly  overruled  a  demurrer  to  the  plea  of  limitation,  the 
action  cot  having  been  instituted  until  more  than  seven  years  after  the  exe- 
cution of  the  check. 

5.  The  last  two  defenses  are  not  inconsistent,  but  if  they  were  the  objec- 
tion should  have  been  made  by  motion  requiring  defendant  to  elect  which 
defense  he  would  rely  upon.  Tbe  objection  could  not  be  reached  by  de- 
murrer. 

W.  S.  Hardin  for  appellant;  J.  T.'  Simon  for  appellee. 

WOLF  &  CO.  V.  HUNTER. 

Filed  April  11,  1894.     Appeal  from,  Henderson   Circuit  Court.    Opinion   of 
the  court  by  Judge  Barbour,  affirming. 
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.1.  Wrongful  seizure  of  goods  underattaobmeDt— Amendmeiit  of  patltloD— 
^here  a  sberlfl,  before  levying  an  attachment,  undertook  to  take  an  Indem- 
nifying bond,  and  after  a  third  person,  to  whom  the  goods  levied  on  were 
subsequently  adjudged  to  belong,  brought  this  action  originally  on  that 
bond,  upon  the  plaintiff's  discovery  that,  on  account  of  some  mistake  of  the 
sheriff,  that  bond  was  a  nullity,  the  court  properly  permitted  blm  to  amend 
his  petition  and  Ignoring  the  bond  to  seek  a  recovery  for  the  wrongful 
"flelzure,  as  this  was  not  the  setting  up  of  a  new  cause  of  action,  the  cause  of 
-action,  both  In  the  original  and  amended  petition,  being  the  wrongful  seiz- 
ure and  sale. 

2.  Same— The  allegation  that  the  levy  and  sale  were  caused  by  defendants 
to  be  made  "without  probable  cause  and  wantonly  and  maliciously"  was 
not  essential  to  plaintiff's  cause  of  action,  but  was  only  necessary  to  enable 
hUn  to  recover  attorney's  fees  and  other  extraordinary  costs  incurred  in 
•asfierting  his  claim,  and  though  he  failed  to  show  any  malice  or  want  of 
probable  cause,  still  as  his  goods  wei«  wrongfully  seized  he  was  entitled  tu 
recover  the  actual  damages  sustained  by  the  seizure  and  sale. 

8.  Same— Measure  of  recovery— The  price  for  which  the  goods  were  sold 
under  the  attachment  having  been  paid  over  to  him  when  it  was  adjudged 
that  the  goods  were  his,  the  measure  of  his  recovery  was  the  difference  be- 
tween the  value  of  the  goods  and  the  amount  for  which  they  were  sold. 

4.  Rstoppel— The  fact  that  plaintiff  received  the  money  which  was  in  court 
-as  the  proceeds  of  the  sale  did  not  estop  him  from  suing  to  recover  the  dam- 
^iges  sustained. 

R.  H.  Cunningham  for  appellants;  S.  B.  &  B.  D.  Vance  for  appellee. 

PAPEXDICK  V.  MASONIC  SAVINGS  BANK,  AS^'EE. 

Filed  April  11.  1894.    Appeal  from  Jefferson   Circuit  Court,  Criminal  divi- 
sion. 

Peremptory  instruction— In  this  action  upon  a  promissory  note  in  which 
•appellant,  a  surety  in  the  note,  defended  upon  the  ground  that  it  was  agreed 
between  him  and   the  payee  that  the  payee  would   cause  the  principals  to 

-ezeoute  a  mortgage  to  appellant  (which  was  done)  and  that  the  payee  would 
look  to  this  mortgage  for  payment  of  the  note  and  would  not  proceed  against 
appellant  to  enforce  its  collection,  as  tliere  was  no  testimony  tending  to 
sustain  the  defense,  the  court  properly  instructed  the  jury  to  find  for  plain- 
tiff. The  question  as  to  the  competency  of  parol  testimony  to  vary  the 
writing  is  not  presented. 

E.  F.  Trabue  and  Bowden  &  Bowden  for  appellant;  Helm  &  Bruce  for 
-appellee. 

PARRISH,  BY.  &c.  v.  HATCHETT. 

J'iled  April  11,  1894.    Appeal  from   Barren   Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost.  aflSrming. 

Power  of  foreign  guardian  to  sue— Upon  application  by  petition  the  county 

-court  of  the  county  having  jurisdiction  to  appoint  a  guardian  may  authorize 

a  foreign  guardian  to  sue  for  and  recover  any  personal  estate  of  his  ward,  or 

otherwise  to  act  as  a  guardian  in  this  State,  but  until  this  step  is  taken  a 
guardian  appointed  in  another  State  can  not  maintain  an  action  in  this 
State  to  recover  property  ^belonging  to  his  ward,  and  as  the  foreign  guardian 
suing  in  this  case  did  not  allege  in  his  petition  that  he  had  ever  applied  to 
-any  county  court  in  this  State  for  authority  to  act  as  guardian,  the  court 
properly  sustained  a  special  demurrer  to  the  petition. 
George  T.  Duff  for  appellants;  G.  M.  Bohannon  for  appellee. 

:MUD    RIVER    COAL,  COKE  AND    IRON   CO.  v.  WILLIAMS'  ADM'R. 

Piled  April   11,  1894.     Appeal  fiom  Muhlenberg  Circuit  Court.     Opinion   of 
the  court  by  Jud^e  Yost,  reversing. 
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1.  Master  and  servantr— Id  this  aotion  agalDtt  a  ooal  minlBg  oompaDy  to 
reoover  damages  for  personal  Injuries  received  by  plaintiff  while  in  Its  em- 
ployment, alleged  to  have  been  caused  by  the  breaking  of  a  chain  used  for 
the  purpose  of  drawing  loaded  cars  up  an  incline,  as  the  only  evidence  which 
tends  to  show  a  defect  in  the  chain  which  might  have  been  discovered  by 
the  master  shows  also  that  the  plaintiff  might,  by  the  exercise  of  ordinaiy 
diligence,  have  discovered  the  defect,  the  plaintiff  can  not  recover. 

8.  Punitive  damages—As  there  was  no  testimony  tending  to  show  gross 
negligence  the  court  erred  in  giving  an  instruction  as  to  punitive  damages. 

Charles  Eaves  and  Edward  W.  Hines  for  appellant;  Johnson  &  Wickliffe 
for  appellee. 

SPARGER,  HULBTT  &  CO.  v.  HUFFMAN. 

Filed  April   11,  1804.     Appeal  from   Carter  Circuit  Court.    Opinion   of  the- 

court  by  Presiding  Judge  Brent,  reversing. 

A  vendor  of  goods  has  a  lien  upon  them  for  the  price  so  long  as  they  re- 
main in  his  possession  and  the  purchaser  neglects  to  pay  the  price  according 
to  the  contract.  But  this  lien  is  lost  if  the  vendor  has  parted  with  the 
actual  or  constructive  possession  of  the  goods. 

Where  the  owner  of  a  tract  of  iand  sold  to  another  all  the  timber  upon  it 
suitable  for  staves  and  permitted  the  timber  to  be  cut  down  and  carried  to 
the  purchaser's  mill  and  there  converted  into  staves,  he  can  not  claim  a  Hen 
upon  the  staves  for  the  purchase  money  as  against  one  to  whom  the  pur- 
chaser has  sold  them,  although  they  have  not  been  removed  from  the  pur- 
chaser's mill. 

R.  D.  Davis  and  Thomas  W.  Mitchell  for  appellants;  £.  B.  Wilholt,  J.  R. 
Botts  and  Wm.  H.  Holt  for  appellee. 

BRADY  V.  COOPER,  ASS'EE. 

• 

Filed  April  11,  1S94.     Appeal  from  Marlon  Circuit  Court.    Opinion   of  the 

court  by  Presiding  Judge  Brent,  reversing. 

Assignment  for  creditors— At  an  assignee's  sale  the  debtor's  farm  was 
bought  in  for  him  by  another,  who  nfterwinrd  accepted  an  advance  on  his 
bid.  The  debtor  sued  the  purchaser  and  the  court  adjudged  that  the  profits 
belonged  to  him.  The  purchaser  had  a  claim  against  the  debtor  as  against 
which  the  debtor  was  not  entitled  to  the  homestead  exemption,  and  in  the 
suit  for  the  settlement  of  the  assigned  estate  the  purchaser  was  allowed  to 
retain  the  amount  of  this  claim  out  of  the  amount  it  had  been  adjudged  he 
owed  the  debtor  as  profits  realized  on  the  purchase  of  his  farm,  and  the 
amount  he  was  thus  allowed  to  retain  was  charged  to  the  debtor  on  the 
amount  to  which  he  was  entitled  in  lieu  of  his  homestead  exemption,  and 
an  equal  sum  out  of  the  amount  which  had  been  set  apart  to  the  debtor  in 
lieu  of  his  homestead  exemption  was  distributed  among  the  general  cred- 
itors. Held— That  the  court  thus  in  effect  took  control  of  and  distributed 
the  profits  on  the  sale  of  the  farm,  which  profits  were  not  assigned  by  the 
debtor  and  had  not  by  any  process  been  brought  under  the  control  of  the 
court,  which  was  error. 

H.  W.  Rives  for  appellant:  Thompson  &  McChord  and  S.  A.  Russell  for 
appellee. 
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FUQUA  &  SMITH  v.  MASSIE  A  SONS: 

(Filed  March  17,  1894.) 

1.  Where  a  aervant  by  bis  owii  fraadulent  ooDduct  oompels  tbe  roaster  to 
dltobarRe  blm  before  tbe  expiratioo  of  tbe  term,  tbe  master  may  recover 
damages  from  tbe  servant  for  failure  to  comply  with  the  ooDtract  of  em- 
ployment, even  though  tbe  servant  was  always  ready  and  willing  to  perform 
services. 

9.  Wbeo  QODtract  creates  partnership— A  contract  whereby  appellants,  in 
consideration  of  tbe  use  of  appellees'  factory  for  a  certain  period,  and  the 
further  consideration  of  tbe  personal  services  to  be  rendered  during  tbe  period 
by  appellees  to  appellants,  agreed  to  give  appellees  a  certain  percentum  of 
Interest  in  the  commissions  made  by  appellants  in  tbe  business,  was  not  in- 
tended to  and  did  not  create  a  partnership  between  tbe  parties. 

8.  Same— Breach  of  contract— Damages— Where  appellees  by  their  fraudu- 
lent conduct  compelled  appellants  to  discbarge  them  before  the  completion 
of  tbe  term  of  employment,  tbe  appellees  are  entitled  to  recover  tbe  actual 
value  of  tbe  use  of  theix  property  during  tbe  time  appellants  use  it,  and  also 
tbe  talne  of  tbe  services  rendered  up  to  tbe  time  of  their  discharge,  less  tbe 
damages  sustained  by  appellants  by  reason  of  tbe  failure  of  appellees  to  ren- 
der all  the  services  contracted  for. 

G.  S.  WalkdT  for  appellants. 

Sweeney,  Ellis  &  Sweeney  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellants,  Fuqua  &  Smith,  made  this  contract  with  .John 
Massie  &Sons:  **  Whereas,  Fuqua  &  Smith  have  secured  an  order 
for  400  or  600  hogsheads  of  strips,  to  be  put  up  in  Owensboro,  Ky., 
now,  in  consideration  of  John  Massie  &  Sons  leasing  to  Fuqua  & 
Smith  their  tobacco  factory  in  the  suburbs  of  the  eastern  part 
of  Owensboro,  and  the  further  consideration  of  tlieir  putting  in 
their  services  to  assist  in  the  purchase  and  putting  up  said  to- 
bacco, the  said  Fuqua  &  Smith  agree   to  give  them,  John  Massie 

V9l.  15—54 
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&  Rons,'  one-half  Interest  in  the  commlssionB  on  putting  up  said 
tobaoco  after  paying  all  expenses. 

"Said  Massle  &  Sons  agree  tliat  Fuqua  &  Smith  shall  take  the 
prime  leaf  and  lugs  of  tneir  purchase  already  received  at  cost, 
originally  paid  by  them,  and  Fuqua  &  Smith  are  to  have  the 
entire  charge  and  management  of  the  purchase  and  handling  of 
said  tobacco,  and  they  are  to  assume  the  outstanding  contracts 
of  John  Massie  &  Sons  on  all  prime  tobacco  they  may  have  con- 
tracted for  in  the  county  and  nt)t  yet  delivered.*' 

This  contract  was  evidenced  by  writing  on  the  Ist  of  April, 
1889,  although  entered  into  shortly  before  that  date.  On  the  7tb 
of  August  of  that  year  Massie  A;  Sons  brought  this  action  to  re- 
cover on  the  tobacco  sold  the  appellants  under  the  contract,  and 
also  the  value  of  some  tobacco  they  had  raised,  as  well  as  to  re- 
cover damages  for  other  breaches  of  the  contract  by  the  appel- 
lants, the  main  breach  alleged  being  the  discharge  by  the  appel- 
lants of  the  appellees  from  their  service,  and  their  refusal  to 
allow  the  appellees  to  assist  in  purchasing  and  putting  up  the 
400  or  500  hogsheads  of  strips,  for  which  the  appellants  were  to 
allow  the  appellees  one-half  the  commissions,  that  amounted, 
as  is  alleged,  to  $3,675,  their  half. 

It  is  averred  and  the  proof  shows  the  appellees  were  discharged 
from  the  service  of  the  appellants  on  the  18th  of  May,  1889,  long 
before  the  tobacco  was  put  up  in  hogsheads  so  as  to  comply  with 
the  order,  and  they  are,  therefore,  claiming  their  right  to  the 
profits  upon  the  terms  set  forth  in  the  contract,  alleging,  that 
their  discharge  was  without  cause,  and  averring  a  readiness  on 
their  part  to  comply  with  the  agreement. 

The  defense,  or  that  principally  relied  on.  In  regard  to  the  to- 
bacco of  the  appellees  hanging  in  the  barn*  at  the  time  of  the 
purchase,  is  that  the  tiers  of  tobacco  on  the  outside  of  the  barn 
were  filled  with  good  tobacco,  and  on  the  inside  the  tiers  were 
filled  with  an  indifPerent  quality  of  tobacco;  that  the  tobacco  at 
the  time  of  the  purchase  was  very  dry  and  could  be  examined 
only  on  the  outside,  the  plaintiffs  (appellees)  representing  that 
It  was  all  of  a  like  quality,  when  they  knew  the  tobacco  on  the 
inside  was  of  an  inferior  quality;  that  the  appellants  relied  on 
the  lepresentations  of  the  appellees  as  to  the  quality  of  the  to- 
bacco on  the  inside  of  the  barn,  or  beyond  the  front  tiers,  and 
made  the  purchase  upon  the  belief  and  the  representations  of  the 
appellees  that  the  tobacco  to  be  seen  was  a  fair  average  of  the 
quality. 

As  to  their  refusal  to  permit  the  appellees  to  remain  in  their 
service,  or  to  comply  wth  their  agreement  to  fill  the  order  for  the 
500  hogsheads  of  tobacco,  the  appellants  say  they  discovered  the 
appellees,  who  were  receiving  and  weighing  the  tobacco  as  de- 
livered, were  knowingly  using  false  weights  for  the  purpose  of 
defrauding  their  partners,  or  those  of  whom  the  purchases  had 
been  made,  giving  them  less  wieghts  than  they  were  entitled  to. 
etc. 

The  action  was  brought  at  law  and  transferred  to  equity,  with 
thu  affirmative  allegations  of  the  answer  traversed  by  the  appel- 
lees. The  chancellor,  upon  the  hearing,  found,  as  to  the  tobacco 
in  the  barn  at  the  time  of  the  purchase,  that  the  representations 
made  by  the  appellees  as  to  the  quality  were  false  and  fraudu- 
lent, and  not  being  in  a  condition  to  be  examined  by  the  appel- 
lants, they  relied  on  the  representations  of  the  appellees,  ana  the 
appellees  should  account  for  the  difference  in  the  value  as  repre- 
sented and  as  it  was  in  fact.  He  fixed  the  value  at  $3.26  per 
hundred,  and  in  this  conclusion  we  concur,  it  being  amply  sus- 
tained by  the  testimony.     , 

The  appellants  had  paid  $5,000  on  the  tobacco,  and  at  $8.25  per 
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hundred  there  was  an  excess  in  payment;  of  $1,212.88.  He  also 
adjudged  the  appellees  used  false  weights  or  loaded  peas  in 
weighing  and  reoeiving  the  tobaooo,  and  when  discovered  the 
appellants  discharged  them  and  ceased  to  buy  tobacco  to  be 
bandied  in  the  factory. 

The  court  further  adjudged  that  the  commissions  to  be  paid 
by  Bird  &  Co.  to  the  appellants  under  the  order  were  $2.50  per  hun- 
dred pounds,  and  as  appellants  bad  stemmed  or  prepared  308,610 
pouuas,  on  which  they  made  $8,600.25,  the  appellees  were  entitled 
to  one-half.  The  court  below  concluded  that  the  appellees  and 
the  appellants  had  embarked  in  a  joint  enterprise,  and  the  in- 
terest the  appellees  had  in  it  was  still  retained  or  not  forfeited 
by  reason  of  their  discharge  on  account  of  their  fraud  and  dis- 
honesty in  using  false  weights;  that  th^ir  discharge,  however, 
ended  all  obligation  on  the  part  of  tbe'one  to  the  otiier  as  to  the 
performance  of  the  contract,  and  while  the  appellees  were  enti- 
tled to  their  half  commissions,  less  the  cost  of  putting  up  tobacco, 
they  were  not  liable  in  damages  to  the  appellants  for  a  failure 
to  render  the  personal  services  agreed  upon  by  the  contract. 
It  is  proper  to  determine,  first,  the  interest  the  appellee  had  in 
this  contract.  They  were  certainly  not  partners  in  the  tobacco, 
as  the  court  properly  adjudged,  nor  were  they  partners  in  the 
commissions,  but  were  entitled  to  a  half  interest  in  the  com- 
missions as  a  compensation  for  their  services  and  the  use  of 
their  tobacco  factory.  Their  right  to  the  one-half  commissions 
depended  on  the  performance  of  the  services  they  had  agreed  to 
render,  and,  failing  to  render  these  services,  they  are  entitled  to 
a  reasonable  rental  for  the  use  of  their  factory  so  long  as  appel- 
lants used  it,  and  to  the  value  of  their  services  actually  rendered, 
less  the  damages,  if  any,  the  appellants  sustained  by  reason  of 
their  abandoning  the  contract.  The  pleadings  make  this  issue, 
and  the  fact  the  appellees  were  ready  and  willing  to  perform  the 
service  when  properly  discharged  by  the  appellants  affords  no 
reason  for  denying  to  the  appellants  the  right  to  recover  for  the 
failure  of  the  appellees  to  perform  the  services.  The  chancellor, 
in  his  judgment  below,  gives  to  the  appellees  either  a  joint  or 
partnership  interest  that  can  in  no  manner  be  lessened  except 
by  deduQting  the  actual  cost  of  putting  up  the  tobacco,  and  if 
this  is  the  proper  version  of  the  contract  he  is  undoubtedly  right; 
but  we  think  it  manifest  that  the  one-half  commissions  was  in- 
tended as  compensation  only  for  the  use  of  the  warehouse,  and 
lor  the  personal  services  to  lie  rendered,  and  if  no  services  had 
been  rendered  the  only  recovery  would  be  for  the  use  of  the 
factory,  less   the  damages   sustained   by  reason  of   the  failur.e  to 

Eerform  the  services.  The  appellees  had  no  interest  in  the  to- 
acco.  Tbelr  credit  was  in  nowise  involved.  They  had  sold 
their  tobacco  to  the  appellants— not  only  the  tobacco  in  the  ware- 
house, but  that  they  bad  purchased  and  had  not  been  delivered. 
The  appellants  had  the  entire  charge  and  management  of  the 
purchase  and  handling  the  tobacco,  and  the  appellees  were  only 
employes,  at  one-half  of  the  commissions,  to  be  paid  when  they 
did  what  they  agreed  to  do.  It  was  not  intended  by  any  of  these 
parties  to  form  a  partnership.  The  appellees  were  not  principals 
in  the  undertaking,  but  were  to  receive  half  commissions  in  re- 
ward for  services.  It  is  Well  established,  says  the  court  in 
Loomis  V.  Marshall,  12  Conn.,  69,  and  other  oases,  "that  a  party 
who  stipulates  to  receive  a  sum  of  money  in  proportion  to  a  given 
quantum  of  profits  as  a  consideration  for  his  labor  is  not  charge- 
able as  a  partner.''  (Denny  v.  Cabot,  6  Met.,  82,  Mass.) 
Id  Bradley  v.  White,  10  Met,  —  (Mass.),  where  one  agreed  to 
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pay  all  expenses  and  furnish  the  goods,  and  the  other  agreed  to 
carry  on  the  business  for  one-half  the  profits  as  oompensation, 
it  was  held  that  no  partnership  existed,  and  while  the  facts  of 
that  ease  might  well  evidence  a  partnership  as  to  third  parties, 
yet  as  hetween  the  parties  to  the  agreement  no  partnership  was 
intended,  and  the  case  before  us  manifests  such  h  plain  purpose 
as  hetween  the  parties  to  give  to  the  appellees  as  compensation 
only  the  one-half  commissions  for  services  that  it  is  needless  to 
pursue  the  inquiry  further. 

It  is  insisted,  however,  that  as  theappellees  were  always  ready 
to  perform  the  services  that  no  damages  can  accrue  to  the  appel- 
lants, as  they  voluntarily  caused  the  appellees  to  abandon  their 
agreement  or  refused  to  permit  them  to  perform  it. 

We  perceive  no  difference  between  a  case  where  a  party  of  his 
own  volition  refuses  t(T  comply  with  his  contract  and  a  case 
where,  by  his  fraudulent  conduct  in  its  performance,  he  compels 
his  employer  to  discharge  him. 

In  Wood  on  Master  and  Servant,  page  221,  it  is  said:  ^'The  very 
nature  of  the  relation  imports  trust  and  confidence,  and  its  evi- 
dent purpose  is  the  advancement  of  the  master*s  interests  and 
profits  by  the  servant's  labor,  therefore,  if  the  servant  violates 
this  trust  and  confidence,  or  willfully  does  anvthing  detrimental 
to  the  master's  interests,  or  which  involves  him  in  loss,  it  is  a 
breach  of  the  contract  which  Justifies  his  instant  discharge, '*  etc. 

These  appellees  had  violated  their  contract  by  such  fraudulent 
conduct  as  compelled  the  appellants  to  discharge  them.  Their 
conduct  was  a  more  palpable  breach  than  if  they  had  abandoned 
thftir  labor  without  any  cause  whatever.  There  was  no  voluntary 
discharge  by  the  appellants,  but  they  were  compelled  to  require 
the  appellees  to  leave  their  employ  by  reason  of  appellees'  dis- 
honest practices,  that  must  have  affected  their  business,  and  it  is 
evident  the  right  to  recover  damages  exists,  hut  to  what  extent 
is  a  question  not  involved  here. 

Whether  this  action,  in  so  far  as  it  attempts  to  recover  for  ser- 
vices, can  be  maintained  at  all,  upon  the  facts  of  this  case,  is 
one  of  grave  doubt,  but  as  the  appellees  are  entitled  to  rent  for 
thf)  use  of  their  building,  it  may  not  be  improper  to  hear  the  case 
upon  the  question  as  to  the  value  of  the  services,  less  the  damages 
sustained  by  the  breach  of  the  contract  on  the  part  of  the  ap- 
pellees. The  value  of  the  services  only  up  to  the  date  of  the  dis- 
charge, and  the  use  of  the  warehouse  as  long  as  appellants  occu- 
pied it,  are  the  questions  to  be  determined,  subject  to  the  claim 
for  damages  by  the  appellants  on  account  of  the  breach.  These 
questions  are  remanded  to  the  chancellor. 

The  judgment  below  is  reversed  for  proceedings  consistent  with 
this  opinion. 

Affirmed  on  cross  appeal. 


JOHNSON  V.  WILSON. 

(Filed  April  3,  1894.) 

1.  The  terms  of  office  of  all  offloers  of  munioipal  corporations,  who  were 
appointed  or  elented  before  the  general  eleotion  in  November,  1808,  expired  at 
that  general  eleotion  or  when  their  suooessors,  then  elected  or  appointed, 
qualifled. 

2.  Even  where  no  charter  in  conformity  with  the  proviiioDS  of  the  Gonati- 
tntlon  of  1891  had  been  enacted  for  certain  cities  in  November,  1898,  the  eleo- 
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Hon  of  all  oifioers  provided  for  by  the  old  charter  were  required  to  be  held 
at  the  general  election  in  November,  1898. 

Cnder  the  old  charter  of  Lexington  a  treasurer  was  elected  in  March,  1802, 
who  would  have  held  oflSce  for  two  years  under  that  charter.  At  the  Novem- 
ber, 1808,  election  a  treasurer  was  elected  in  that  city  who  qualified  as  such. 
Held— The  term  of  the  person  elected  in  March,  180d,  terminated  with  the 
election  in  November,  1808,  and  the  qualification  of  the  person  then  elected, 
even  though  no  charter  for  cities  of  the  second  class,  to  which  class  Lexing- 
ton belonged,  had  then  been  enacted. 

J.  R.  Morton  for  appellant. 

H.  M.  Buford  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  controversy    between  tiie   appellant   and    the   appellee   is 

shown  by  the  following  **agreed   case"  submitted  by  the  parties 

to  the  lower  court  for  adjudication,  to-wit:  ''That  on    the   first 

Saturday  of  March,  1802,  and   at   the  regular   city   election   that 

year,  defendant,  D.    V.  Johnson,  was    duly   elected    treasurer  of 

the  city  of  Lexington,  and   duly  qualified   as  such  on   April  14, 

1892,  and  has  since  that  time  held  said  office  and  discharged  the 

dutii^s  thereof;  that  at   the  regular   election  held  on   the  7th  day 

of  November,  1808,  plalutifT,  B.  B.  Wilson,  was  elected  treasurer 

of  the  city  of  Lexington  and  has  taken  the  oath   required  by  law 

and  executed  bond  for  the  faithful  performance  of   his  duties  as 

treasurer;  that  plaintiff  has  demanded  of  defendant  the  posses- 
sion of  the  office  of  treasurer  of  the  city,  together  with  the  money 
in  the  hands  of  the  defendant  as  treasurer,  and  defendant  has 
refused  to  deliver  the  same,  claiming  that  his  term  of  office  has 
not  expired  and  does  not  expire  upon  the  election  and  qualifica- 
tion of  the  plaintiff  as  by  him  claimed.'^ 

The  judgment  was  for  Wilson,  and  Johnson  has  appealed.  Sec- 
tion 167  of  the  Constitution  of  1801  provides  that  "all  city  and 
town  officers  in  this  State  shall  be  elected  or  appointed  as  pro- 
vided in  the  charter  of  each  respective  town  and  city  until  the 
general  election  in  November,  1893,  and  until  their  successors 
shall  be  elected  and  (qualified,  at  which  time  the  terms  of  all 
such  officers  shall  expire;  and  at  that  election,  and  thereafter  as 
their  terms  of  office  may  expire,  all  officers  required  to  be  elected 
in  cities  and  towns  by  this  Constitution,  or  by  general  laws  en- 
acted in  conformity  to  its  provisions,  shall  be  elected  at  the  gen- 
eral election  in  November,  but  only  in  the  odd  years,  except 
members  of  municipal  legislative  boards,  who  may  be  elected 
either  in  even  or  odd  years,  or  part  in  the  even  and  part  in  the 
odd  years,*'  etc. 

The  treasurer  of  the  city  under  the  old  charter  was  elected  for 
a  term  of  two  years,  and,  therefore,  unless  it  be  otherwise  pro- 
vided in  the  foregoing  section,  Johnson's  term  would  not  termi- 
nate until  in  April,  1894. 

We  think  that  if  effect  be  given  the  plain  intent  of  this  section 
the  term  of  the  treasurer  expired  in  November,  1803.  It  is  true 
he  was  to  hold  until  the  general  election  in  November,  1K93.  and 
until  his  successor  was  elected  and  qualified.  But  this  is  the 
usual  method  provided  to  prevent  a  vacancy,  when  from  some 
unforoseen  circumstance  no  election  has  been  held  at  the  regu- 
lar time,  or  some  time  must  elape^  until  the  succeeding  officer 
•ball  qualify  and  be  inducted  Into  tbe  office. 
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As  said  in  Stevens  y.  Wyatt,  16  B.  M.,  642,  *'8ucb  oodtinuation 
was  manifestly  designed  to  obviate  any  inconveniences  that 
might  attend  vacancies  accruing  between  the  expiration  of  the 
term  of  the  incumbent   and  the  qualification    of   his  successor.'^ 

Therefore,    although    Johnson's    term    under   the   old    charter 

would  not  expire  until  in  April,  1894,  yet  in  view  of  the  foregoing 

section  he  took    the  office  "until  the  general   election  in  Novem- 

bei,  1893,'*  but  he  might  hold  over  until  his   successor  should   be 

elected  and  qualified.  But  it  is  said  that  there  is  no  provision 
in  the  law  for  the  election  in  November  of  a  treasurer  for  cities 
of  the  second  class;  that  the  section  provides  only  that  at  that 
election  officers  required  to  be  elected  in  cities  and  towns  by  the 
Constitution  (and  there  is  no  such  requirement  as  to  the  office  of 
treasurer)  or  by  general  laws  enacted  in  conformity  to  its  provis- 
ions (and  there  were  none  for  this  city)  shall  be  elected  at  tne  gen- 
eral elections  in  November.  In  other  words,  that  under  section 
160  the  mayor  or  chief  executive,  police  judges,  members  of  leg- 
islative boards  or  councils  of  towns  and  cities  shall  be  elected 
by  the  qualified  voters  thereof,  but  nothing  is  said  of  the  elec- 
tion of  treasurers,  and,  therefore,  their  election  in  November  is 
not  provided  for  under  the  Constitution,  and  moreover,  that  their 
election  was  not  provided  for  by  any  general  law  enacted  in  con- 
formity to  the  Constitution  because  of  the  failure  of  the  general 
assembly  to  do  so  until  after  the  election  of  1893;  and  these  two 
classes  of  officers  are  the  only  ones  to  be  elected  at  the  November 
election,  1893 — that  is,  first,  those  officers  required  to  be  elected 
under  iiie  Constitution;  and,  second,  those  to  be  elected  by  virtue 
of  some  general  law  of  the  general  assembly-— and  into  neither 
of  these  olnsses  does  the  office  in  question  fall,  though  intended 
to  be  regulated  by  a  general  law  as  yet  not  enacted.  This  con- 
struction is  over  strict.  Its  adoption  would  lead  to  the  absurd 
conclusion  that  after  providing,  in  plain  language,  for  the  expi- 
ration of  the  term  of  all  appointed  and  elected  officers  of  cities 
and  towns,  yet  the  makers  of  the  Constitution  made  no  provision 
for  the  election  of  their  successors,  and  intended  certain  of  these 
"holdovers''  to  continue  in  office  Indefinitely,  and  in  contraven- 
tion, at  least,  to  the  spirit  of  the  Constitution. 

If  the  term  of  the  appellant  did  not  expire  in  November,  1893, 
it  would  seem  that  he  must  hold  his  office  until  in  1897,  or  at  any 
rate  until  ousted  by  legislative  enactment. 

Under  the  provisions  of  section  166  of  the  Constitution  the  law 
of  the  city  as  embraced  in  its  charter  was  continued  in  force, 
save  in  so  far  as  inconsistent  with  the  Constitution,  and,  there- 
fore, the  ek'Ction  for  treasurer,  provided  for  in  the  old  instru- 
ment, was  properly  held  under  the  new  in  November,  1893,  when 
that  officer's  term  expired,  as  it  could  not  be  held  in  March  or 
April,  1894.  Moreover,  it  would  seem,  by  reason  of  the  continua- 
tion of  the  provisions  of  the  charter  which  required  the  election 
of  the  treasurer  by  the  qualified  voters,  that  his  election  was  one 
required  by  the  new  instrument.  The  old  law  required  his  elec- 
tion, and  this  requirement  was  continued  in  the  new  by  keeping 
the  old  law  alive  and  in  force,  the  time  only  of  the  election  be- 
ing changed  and  the  expiration  of  the  term.  It  was,  therefore, 
an  election  under  the  new  law  of  an  officer  required  to  be  elected 
by  the  new  law,  because  the  new  prolonged  the  old  in  this  par- 
ticular. 

While  some  confusion  has  arisen  by  reason  of  the  failure  of  the 
general  assembly  to  pass,  prif>f  to  November,  1893,  the  general 
laws   contemplated    by  the    framers   of   tbe   Constitution,    thus 

giving  rise  to  the  somewhat  plftusible  coutentionof  tbeuppellapt, 
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we  are  oonvinoed  that,  the  oonstruction   adopted  by  the   learned 
ludge  below  is  more  Dearly  in  accord  with   the  Intent  and  mean- 
ing of  the  new  instrument. 
Judgment  affirmed. 


PERRY  V.  ELGIN. 
(Filed  April  5,  1894— Not  to  be  reported.) 

1.  Where  a  statatory  gaardian  purctaaaea  for  16  at  an  ezeoutloD  sale  land  of 
his  ward  worth  over  IS,  000,  It  is  presumed  he  made  the  purchase  for  the 
benefit  of  his  ward. 

8.  The  statute  of  limitation  begins  to  run  afi^alnst  one  claiming  land  as 
purohaser  at  an  ezeoution  sale  immediately  after  the  expiration  of  the  period 
allowed  the  defendant  in  the  ezeoution  to  redeem  his  land. 

A  purohaser  of  land  at  an  exeoutlon  sale  can  not  now  maintain  an  action 
to  recover  it  when  the  period  allowed  defendant  in  the  execution  to  redeem 
expired  in  1830,  the  right  of  action  being  long  since  barred  by  the  lapse  of 
time. 

A.  H.  Clark  for  appellant. 

J.  I.  Landes  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  1828  one  James  Pyle  died,  leaving  a  widow  and  one  child, 
a  daughter,  who  is  the  appellee,  and  who  has  since  continued  to 
live  on  the  land  for  which  the  appellant  sues  in  this  action.  Her 
claim  and  ownership,  extending  over  a  period  of  some  seventy 
years,  have  been  open,  notorious  and  uninterrupted. 

The  appellant  asserts  title  to  the  land  by  reason  of  a  sheriff's 
deed  maae  to  her  mother  and  others  in  1845,  purporting  to  convey 
certain  land  sold  under  an  execution  in  1829,  and  of  which  the 
appellant^s  grandfather   is  alleged    to  have    been  the   purchaser. 

The  grandfather  lived  eleven  years  after  this  alleged  purchase, 
and  while  he  took  a  certificate  of  purchase  he  made  no  effort  to 
obtain  a  deed  for  the  land  or  take  possesbion  of  it.  He  was  the 
statutory  guardian  of  the  appellee,  the  owner  of  the  land.  It 
was  worth  some  $5  per  acre,  and  although  there  were  som'e  400 
acres  of  it,  he  bid  in  the  whole  tract  for  the  sum  of  $6. 

It  is  to  be  presumed  he  did  so  for  the  benefit  of  his  ward,  the 
appellee.  Tnere  are  many  reasons  why,  on  the  merits  of  this 
controversy,  the  appellant  has  not  shown  herself  entitled  to  this 
land,  but  waiving  all  these  it  is  sufficient  to  say  that  the  alleged 
claim  has  long  been  barred  by  the  lapse  of  time. 

After  the  expiration  of  the  period  within  which  the  defendants 
in  the  execution  might  have  redeemed  the  land,  if  there  was  in 
fact  a  genuine  sale  of  it,  the  purchaser  might  have  instituted 
bis  action  for  it  and  limitation  then  began  to  run.  This  must 
have  been  in  about  1880,  and  neither  by  reason  of  any  death  nor 
the  existence  or  continuance  of  any  disability  whatever  might 
the  period  within  which  the  action  could  be  brought  be  extended 
beyond  thirty  years.  (Section  4,  article  1,  chapter  71,  General 
Statutes;  Cbnner  v.  Downer,  4  Bush,  681.) 

Nor  will  mere  ignorance  of  her  rights  on  the  part  of  the  appel- 
lant toll  the  statute.  There  is  no  proof  whatever  showing  any 
fraud  on  the  part  of  the  appellee. 

Tbe  Judgment  dlixolsslDg  tbt)  petition  la  affirmed. 
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HALL  V.  COMMONWEALTH.  ' 
(Filed  April  10,  1894— Not  to  be  reported.) 

Ai^  indiotment  for  the  statutory  orime  of  nnlawfully  knowing  a  female 
apcafnst  her  will  and  consent  must  allege  that  the  offense  was  done  feloni- 
ODsly,  otherwise  it  is  bad  on  demurrer. 

Dishman  &  Hays  for  appellant. 

W.  J.  Hendriok  for  appellee. 

Appeal  from  Harlan  Ciroult  Court. 

Opinion  of  the  Court  by  Jud^e  Hazelrigg. 

The  indictment  to  wbioh  the  appellant's  demurrer  was  over- 
ruled, and  upon  which  he  was  then  tried  and  convicted,  charges 
that  the  accused,  '*on  the  7th  day  of  February,  1894,  in  the  county 
aforesaid  (Harlan),  did  unlawfully,  carnally  know  Follv  Clark, 
a  female  person  of  and  above  twelve  vears  of  age,  against  her 
will  and  consent,  against  the  peace  and  dignity  of  the  Common- 
wealth of  Kentucky.'^ 

Because  the  act  of  the  appellant  is  not  charged  In  the  indiot- 
merit  to  have  been  done  '* feloniously,**  it  is  insisted  for  him 
that  the  court  erred  in  overruling  his  demurrer,  and  in  this  we 
concur. 

In  Kessler  v.  Commonwealth,  12  Bush,  18,  it  Is  said:  **But  it 
is  insisted  that  our  statute  on  the  subject  abolishes  the  common- 
law  crime  of  rape  and  substitutes  for  it  a  crime  purely  statutory 
in  its  nature  and  characteristics.  The  language  of  the  statute 
is,  'whosoever  shall  unlawfully,  carnally  know  a  female  of  and 
above  twelve  years  of  age  against  her  will  or  consent,  or  by  force 
or  while  she  is  insensible,  shall  be  guilty  of  rape.*  (General 
Statutes,  chapter  29,  article  4,  section  6).  It  seems  to  us  that  this 
statute,  instead  ot  abolishing  or  superseding  the  common  law, 
expressly  continues  it  in  force.'* 

The  present  statute,  section  —of  the  Kentucky  Statutes,  Is  but 
a  repetition  of  the  former  one,  and  hence  we  must  regard  these 
statutes  as  merely  declaratory  of  the  common  law  on  tbe  subject 
under  consideration. 

In  I^aeiin  v.  Commonwealth,  84  Ky.,  364,  after  a  tboroush  con- 
sideration of  the  authorities  and  a  review  of  the  case  of  Jane  v. 
Commonwealth,  8  Met.,  22,  which  was  supposed  to  support  the 
contrary  contention,  this  court  held  that  an  indictment  foracom- 
mon  law  felony  should  charge  that  the  act  was  done ''feloniously 
or  with  a  felonious  intent,"  and  that  the  use  of  no  other  words 
would  tsupply  the  omission  of  suoh  an  allegation. 

We  need  not  repeat  the  argument  or  recite  the  authority  used 
in  those  cases  to  show  the  wisdom  of  the  rule.  The  demurrer 
should  have  been  sustained. 

Judgment  reversed,  with  directions  for  further  proceedings 
consistent  with  this  opinion. 


GRADED   SCHOOL   DISTRICT    NO.    2   v.    TRUSTEES 

BRACKEN  ACADEMY. 

(Filed  April  10,  18&4.) 

Constitutional  law— Donation  of  land  by  Stat«  to  Rpmlnary— By  an  net  of 
1798  certain  land  waR  donated  to  the  trustees  of  Bracken  Aouduiuy,  wliiuu 
was  to  revert  to  tbe  State  if  the  trustees  did  not  within  ten  years  ettabllst) 
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a  sohool  with  at  least  twelve  ysbolars.  It  was  also  provided  that  the  grant 
or  appropriation  "sbonld  be  subject  to  any  future  order  of  tbe  legislature, 
but  no  aot  shall  be  passed  Impairing  any  contract  which  shall  be  made  by 
said  trustees,  *  *  «  and  provided  always  that  the  donation  *  •  •  shall 
forever  continue  appropriated  to  the  use  of  seminaries. "  The  original  land 
was  sold  and  its  proceeds  reinvested  subsequently  by  the  trustees  under  leg- 
islative authority.  On  May  24,  1800,  an  aot  was  passed  taking  the  title  to 
such  property  out  of  tbe  trustees  of  tbe  academy  and  vesting  it  in  the  trus- 
tees of  a  common  sohool.  Held— The  act  of  1890  is  unconstitutional  and 
void.  The  legislature  has  no  power  to  revoke  the  original  grant  or  to  now 
give  the  property  to  common  sohools. 

J.  B.  Clarke,  George  Doniphan  and  Wm.  H.  Holt  for  appellant. 

W.  H.  Wadsworth,  Gockran  &  Son  and  J.  B.  Minor  for  appel- 
lees. 

•    Appeal  from  Braoken  Circuit  Court. 

Oplixion  of  the  court  by  Judge  Pryor. 

In  the  year  1798  the  legislatuie  of  this  State,  with  a  view  of 
affording  greater  facilities  for  education  and  to  establish  semi- 
naries of  learning  in  each  county  throughout  the  entire  Common- 
wealth,   donated  to   each  county   6,000  acres  of   its   vacant   and 

unappropriated  lands,  located  south  of  Green  riVer,  for  that  pur- 
pose. 

The  original  act  of  December  19,  1798,  specified  many  of  the 
counties  to  which  the  donalion  was  made,  and  designated  the 
trustees  in  whom  was  vested  tbe  title  and  controi  of  the  fund  or 
subject  donated,  subject  to  legislative  control,  and  by  the  third 
section  of  the  act  the  several  counties  not  named,  or  in  which  a 
seminary  had  not  been  established,  were  entitled  to  the  benefit 
of  the  law  by  establishing  schools,  the  trustees  to  be  subject  to 
such  regulations  and  rules  as  applied  to  the  trustees  who  had 
been  appointed  by  the  legislature. 

Bracken  was  one  of  tbe  counties  to  which  the  donation  was 
made,  and  Philip  Buckaer,  Nathaniel  Patterson,  Samuel  Brooks 
and  others  were  constituted  a  body-politic  and  incorporate,  and 
styled  by  the  name  of  the  trustees  of  the  Bracken  Academy. 
This  was  under  tlie  act  of  1798,  and  these  trustees  and  their  suc- 
cessors have  continued  to  hold  the  power  and  title  as  a  corporate 
bodv  of  the  thing  donated  or  its  proceeds,  as  well  as  the  control 
of  the  seminary  property,  until  the  5th  of  September,  1888,  when, 
as  trustees,  they  leased  the  seminary  to  P.  B.  Powers  and  others, 
who  were  the  trustees  of  Graded  Free  School  District  No.  2,  in 
the  town  of  Augusta,  for  one  year,  and  by  an  indorsement  on  the 
written  lease  the  time  was  extended  one  year  longer,  and  ended 
the  1st  of  September,  1890. 

After  tbe  lease  had  expired  the  trustees  of  the  Bracken  Acad- 
emy, the  original  lessor,  demanded  possession  of  their  seminary 
and  its  grounds,  and  the  appellants  refused  to  deliver  possession, 
denying  the  title  of  their  landlord  and  claiming  that  the  legis- 
lature of  Kentucky,  by  an  act  passed  on  the  24th  of  May,  1K90, 
had  deprived  them  of  their  corporate  existence,  and  had  vested 
the  rignt  and  title  to  the  academy  and  its  grounds  in  the  trus- 
tees of  Common  School  J^istriot  No.  2,  in  Bracken  county. 

The  appellees  (trustees  of  Bracken  Academy)  sued  out  this 
writ  of  forcible  detainer  against  their  lessees,  and  during  the 
progress  of  the  case  the  trustees  of  the  Common  School  District 
No.  2  were  made  parties  defendant  on  their  motion,  and  were 
in  fact  in  the  possession  when  tlie  writ  issued,  claiming  tbe 
property  ny  reason  of  tbe  not  of  May  24,  1890f 
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It  is  desired  by  all  the  parties  to  this  appeal  that  the  oase 
should  be  decided  on  its  merits,  and  we  will  not,  therefore,  take 
notice  of  the  refusal  of  the  lessees  to  i^gard  the  title  of  their 
lessor,  or  the  surrender  of  the  possession  by  them  to  the  trustees 
of  Common  School  Distriot  No.  2,  with  the  knowledge  on  the  part 
of  the  latter  as  to  the  manner  in  which  the  lessees  of  the  appel- 
lees entered.  The  question  then  arises,  did  the  act  of  May  24, 
1890,  deprive  these  appellees,  who  were  the  legitimate  successors 
of  the  original  trustees  of  Bracken  Academy,  of  their  right  and 
title  to  the  seminary  and  its  grounds? 

By  the  provisions  of  the  second  section  of  the  act  of  1798  there 
was  donated  to  the  original  trustees  and  their  successors  6,000 
acres  of  these  vacant  lands  for  the  benefit  of  the  academy,  and 
it  was  then  stipulated  that  the  land  should  not  be  leased  by 
these  trustees  for  a  longer  period  than  twenty  years,  and  further 
stipulated  that  the  lands  should  revert  to  the  State  if  the  trus- 
tees did  not,  within  ten  years,  establish  a  school  with  at  least 
twelve  scholars. 

It  was  also  provided  that  the  several  grants  and  appropriations 
of  land  ** should  be  subject  to  asy  future  order  of  the  legislal:uro, 
but  no  act  shall  be  passed  to  impair  any  contiact  which  may  be 
made  by  the  trustees  of  any  of  the  seminaries  established  by 
this  act  by  virtue  of  the  powers  herein  delegated  to  them;  and 
provided,  always,  that  the  donation  herein  made  shall  forever 
continue  appropriated  to  the  use  of  seminaries.*'  (2  Litt.  Laws 
of  Kentucky,  240,  246.)  Under  this  section,  providing  that  the 
several  grants  and  appropriations  of  lands  should  be  subject  to 
any  future  order  of  the  legislature,  it  is  claimed  the  legislature 
derived  its  power  to  take  this  land  from  Bracken  Academy  or 
its  trustees,  and  vest  the  title  in  the  trustees  of  Common  School 
District  No.  2. 

In  the  month  of  December,  1804,  the  legislature,  exercising  its 
power  and  control  over  these  lands,  authoriased  the  trustees  to 
sell  one-half  of  the  land  to  erect  buildings,  etc.,  and  in  the  year 
1815  empowered  the  trustees  to  sell  all  the  land  donated  to  them, 
and  in  December,  1822,  Augusta  College  having  been  incorpo- 
rated, the  trustees  of  Bracken  Academy  appropriated  $10,000  of 
the  funds  in  their  hands  to  this  seminary,  with  the  approval  of 
the  legislature  (Session  Acts  1822,  page  16.S),  and  in  1834  the  trus- 
tees of  Bracken  Academy  were  authorized  to  transfer  to  the  trus- 
tees of  Augusta  College  $10,000  in  their  hands,  to  be  managed  by 
the  trustees  of  that  college,  and  in  case  the  college  was  not  kept 
up  the  money  to  be  refunded  to  the  trustees  of  Bracken  Academy. 

It  is  said,  and  a  fact  not  disputed,  that  the  college  no  longer 
exists  except  as  the  Bracken  Academy,  the  trustees  of  the  acad- 
emy having  full  possession  of  the  grounds  and  buildings  at  the 
time  the  lease  to  the  graded  school  was  made. 

This  exercise  of  power   by  the  legislature   is  alluded  to  for  the 

fmrpose  of  construli^g  that  portion  of  the  act  in  which  the  legis- 
n'ture  reserved  the  right  to  make  orders  as  to  the  grants  of  the 
lands  donated.  There  was  only  one  condition  upon  which  the  land 
was  to  revert  to  the  State,  and  that  was  upon  the  failure  of  the 
trustees  to  have. a  school  with  as  many  as  twelve  scholars  within 
the  time  fixed  by  the  grant,  and  it  is  expressly  provided  that 
these  donations  should  forever  continue  appropriated  to  the  use 
of  seminaries,  and  the  land  having  been  sold  and  the  money  ap- 
propriated as  directed,  the  grant  is  irrev.ocable,  with  the  power 
existing  on  the  part  of  the  judiciary  when  called  upon  to  see  that 
the  trustees  of  this  fund,  or  these  grounds  and  the  college,  use 
it  as  a  seminary  for  educational  purposes,  and  to  remove  them 
by  appointing  others  upon  their  failure  in  good  faith  to  carry  out 
tne  purposes  of  the  douation, 


It  is  uot  oontended  that  the  State  has  the  power  to  make  an 
endowment  or  donation  to  a  particular  oounty  or  college  for  ed- 
ucational purposes,  and  tiien  by  subsequent  legislation  recall  it. 
Here  was  a  plain  and  certain  donation  to  these  trustees  and  their 
successors  forever  of  this  6,000  acres  of  land  to  Bracken  Academy, 
and  the  proceeds,  the  land  having  been  sold,  was  appropriated 
as  directed  by  the  legislature,  and  so  long  as  the  seminary  exists 
the  fund  belongs  to  these  trustees,  and  the  legislature  has  no 
power  to  devote  the  building  to  common  school  purposes,  or 
to  vest  in  any  common  school  district  the  title  to   this  property. 

Here  was  a  contract  with  these  trustees  for  a  special  purpose, 
and  that  «iras  to  enable  them  to  have  a  seminaiy  of  learning  in 
the  county  of  Bracken.  It  was,  in  fact,  designed  to  benefit  the 
county,  a  like  appropriation  having  been  made  to  other  counties, 
and  to  hold  that  the  legislature  had  the  power  to  make  this 
building  and  its  grounds  a  part  of  the  common  school  fund  would 
be  a  perversion  of  the  purpose  of  the  original  donation,  and, 
what  is  still  more  objectionable,  would  be  giving  this  school  fund 
or  the  buildings  to  one  of  the  common  school  districts,  where  all 
would  be  entitled  t^o  the  benefit  of  the  law  if  otherwise  constitu- 
tional. 

These  trustees  and  their  successors,  having  been  holding  this 
fund  as  donors  for  the  purposes  contemplated  for  nearly  a  cen- 
tury, were  authorized  to  add  to  the  original  gift  by  obtaining 
f^rivate  subscriptions  and  otherwise,  and  after  a  control  for  so 
ong  a  period  are  told  that  the  legislature  has  divested  them  of 
title  bv  transferring  the  right,  use  and  title  of  the  college  and 
grounds  to  a  schooldistrict. 

The  act  is  clearly  unconstitutional,  and  if  the  trustees  are  re- 
creant to  their  duty  their  conduct  may  be  made  the  subject  of 
judicial  investigation.  (Trustees  of  Dartmouth  College  v.  woods- 
will,  4  Whoaton,  518;  City  of  Louisville  v.  Purch  University,  16 
B.  M.,  671;  Auditor  v.  Holland,  14  Bush,  147;  Trustees  of  Vin- 
cennes  University  v.  State  of  Indiana,  14  Howard,  271.) 

Judgment  affirmed. 


TAYLOR  V.  KLEIER. 
(Filed  April  12,  1894— Not  to  be  reported.) 

1.  A  release,  while  not  teobnlcally  a  oonveyanoe,  will,  when  ezeouted  for 
a  valuable  oonsideration,  pass  the  right  and  title  of  the  releasor  to  real 
estate. 

3.  Deed  of  trust  construed— Power  of  sale— A  voluntary  oonveyanoe  by  a 
husband  to  a  trustee  for  the  benefit  of  the  grantor's  wife  and  ohild  or  chil- 
dren provided  that  the  property  might  be  sold  *'upoD  the  express  condition 
that  the  husband  and  the  trustee  and  tho  wife  join  in  the  conveyance. " 
The  husband  and  the  wife  and  the  trustee  joined  in  a  conveyance  of  a  part 
of  the  trust  land.  Held— Such  conveyance  passes  the  title  in  fee  under  the 
trust  deed  and  not  merely  the  title  to  the  estate  of  the  wife  for  Hfe  therein. 
The  validity  of  tlie  conTeyance  iR  not  affected  by  the  question  as  to  whether 
the  husband  or  the  trustee  received  the  oonsidemtlon  therefor.  Nor  was  It 
nuoessary  for  the  trustee  to  sign  the  deed  In  express  terms  as  trubtce  for  the 
children  as  well  as  for  the  wife. 

Humphrey  Marsliall  for  appellant. 

Gibson,  Marshall  &  Lochre  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  division. 

Pplplou  of  tbe  court  by  Judge  Pryoff 
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John  F.  Taylor  made  a  vpluntary  convyance  of  some  real  estate 
in  or  adjacent  to  the  city  of  Louisville  for  the  benefit  of  his  wife, 
Letitia,  and  her  child  then  born  and  such  other  children  as 
might  thereafter  be  born.  Kobert  W.  Hays  was  the  trustee,  and 
vested  with  the  title. 

The  conveyance  was   executed  on    April  18,  1871.    The    parties 

to  the  conveyance  were  J.  L.  Taylor,  the  grantor,  of  the  first  part, 

Robert  W.  Bays  of  th«  second  part,  and  Letitia  Taylor  of  the 
third  part.  The  party  of  the  first  part  (the  husband)  conveys  to 
the  second  party,  for  the  sole  use  and  benefit  of  third  party, 
Letitia,  his  wife,  and  her  children,  the  following  property  (de- 
scribing it). 

It  is  provided  in  the  conveyance  that  the  party  of  the  second 
part  (Hays)  is  to  hold  the  propeity  on  the  following  conditions 
and  trusts:  "Said  property  may  be  sold  upon  the  express  condi- 
tions that  all  the  parties  hereto  Join  in  the  convevance,  but  not 
to  be  encumbered  in  any  manner  for  or  liable  to  the  debts  of  the 
party  of  the  first  part.  Said  second  party  is  to  hold  the  property 
for  the  exclusive  use  and  benefit  of  the  third  party  and  her  child, 
and  such  other  children  as  she  may  hereafter  have  by  the  party 
of  the  first  part.'' 

It  is  also  provided  that  the  property  may  be  sold  for  reinvest- 
ment, to  be  held  in  the  same  manner  as  the  property   conveyed. 

The  trust  was  accepted  by  Hays,  and  after  its  acceptance 
Hays,  as  trustee,  the  grantor,  J.  L.  Talyor  and  his  wife,  Letitia 
Taylor,  on  Octobers,  1871,  sold  and  conveyed  a  part  of  this 
realty  to  Isaac  Hanen  and  his  wife,  and  the  appellee,  Kleier,  has 
derived  title  through  Hanen  and  wife. 

The  wife,  Letitia  Talyor,  died,  leaving  two  infant  children, 
Thos.  A.  and  Letitia  Taylor. 

Thos.  A.  Taylor,  the  son,  having  arrived  at  age,  instituted  this 
action  against  the  appellee,  making  his  sister  (an  infant)  a  de- 
fendant, claiming  the  land  sold  to  Hanen  and  wife,  and  in  the 
possession  of  the  appellee,  upon  the  ground  that  the  deed  to 
Hanen  and  wife  only  passed  tlie  life  estate  of  their  mother, 
Letitia,  and  that  such  whs  the  intention  of  the  parties  and  the 
effect  of  the  deed  made  to  Hanen. 

The  parties  to  the  deed  of  trust  are  the  grantor,  Taylor,  the 
trustee.  Hays,  and  Letitia,  the  wife  of  the  grantor.  These 
parties  were  Authorized,  in  express  terms,  to  sell  the  laud,  and 
while  the  children  were  .the  beneficiaries,  and  entitled  after  the 
death  of  the  mother,  they  were  not  parties  to  the  instrument, 
and  one  of  them  not  in  being. 

The  sale  and  conveyance  to  Hanen  and  wife  purports  to  be  ab- 
solute, and  passes  the  fee  under  the  power  given  the  parties  by 
the  trust  deed.  There  is  no  language  used  that  would  authorixo 
the  conclusion  the  parties  were  selling  only  the  life  estate  of  Mrs. 
Talyor,  but  on  the  contrary  the  verbiage  of  the  instrument  would 
repel  such  an  inference. 

The  money  may  have  been  paid  to  the  husband.  If  so,  it  was 
a  violation  of  the  trust,  for  which  Hanen  is  in  nowise  responsi- 
ble. The  trustee,  it  is  true,  held  for  both  the  wife  and  children, 
and  while  he  signed  the  deed  as  trustee  for  Letitia  Talyor,  it 
passed  the  absolute  fee,  being  signed  also  by  Taylor  and  wife, 
the  other  parties  to  the  trust  deed. 

For  the  purpose  of  showing  the  intention  of  the  trustee.  Hays, 
it  is  recited  in  the  deed  to  Hanen  and  wife  '*that  the  said  Robert 
W.  Hays  joins  in  this  conveyance  according  to  the  terms  of  the 
deed  above  mentioned,  to  release  any  claim  he  may  have  on  said 
trust  property  herein  conveyed," 
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They  were  selling  the  fcrust  projperty  under  an  express  power 
warranting  the  title  to  the  vendee,  and  there  was  no  necessity 
for  the  trustee  signing  as  trustee  for  .the  children.  In  order  to 
pass  the  fee.  He  was  trustee  by  the  deed  for  Letitia  as  well  as 
the  ohildren,  and  to  olassify  the  objects  of  the  grantor's  bounty 
when  signing  the  deed,  or  to  express  upon  its  face  that  It  was 
the  children's  interest  he  was  selling  or  conveying,  was  not  requi- 
site, as   the   deed   purports    to   pass   the  fee   and   all   claim  the 

trustee  had  as  such  in  the  estate  conveyed. 

A  casual  reading  of  the  deed  will  show  the  plain  purpose  of  the 
parties,  and  it  is  manifest  the  trustee  was  parting  with  all  the 
title  he  had,  not  as  trustee  for  the  life  tenant,  but  as  a  trustee 
empowered  to  sell  and  pass  all  his  right  and  title. 

Robert  Hays  had  to  consent  to  the  conveyance,  and  there  is 
no  limitation  in  his  grant,  as  he  conveys  all  the  Interest  he  has. 
A  release,  in  a  technical  point  of  view,  may  not  be  a  conveyance, 
but  when  one  vested  with  the  legal  title,  with  the  power  to  sell, 
releases  for  a  consideration  all  claim  he  has  upon  the  premises 
conveyed,  it  passes  his  right  and  title  to  the  property. 

The  conveyance  to  Hanen  and  wife  was  in  execution  of  the 
power  and  passed  the  title,  and  the  appellee  being  the  remote 
vendee  of  Hanen  and  wife,  is  the  oivner  as  against  the  claim  of 
these  appellants. 

Judgment  aflflrmed. 


LILLIE  V.  HICKMAN. 
(Filed  April  12,  1894-~Not  to  be  reported.) 

DWiBioo  line— PleadingB^Cbamperty— Id  ao  action  ooDoerniiiK  the  looa- 
tioD  of  a  dlBputod  divlBion  line,  where  defeodant  alleged  that  be  was  Id  the 
actual,  adverBe  posseflBioD  of  the  land  Id  oontroverBj  at  tbe  time  plaintifl 
obtained  bis  conveyance  and  the  plaintiff  does  not  deny  tbe  allegation,  tbe 
oonrt  mtiBt  hold  that  plaintiff's  convevanoe  Ib  obampertons  and,  therefore, 
void,  and  render  a  Judgment  for  defendant. 

J.  T.  Simon  and  Swinford  &  Evans  for  appellant. 

Ward  A  Eimbrough  for  appellee. 

Appeal  from  Harrison  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  and  the  appellee  are  the  owners  of  adjoining  lots, 
on  the  west  side  of  Water  street,  in  the  town  of  Cynthiana.    Ap- 

giellant  obtained  his  property  by  deed  from  Black  on  September 
,  1890,  and  appellee  got  his  from  Craig  by  deed  of  February  7th 
of  the  same  year. 

There  appears  to  have  been  no  fence  between  the  two  lots  until 
some  time  during  the  year  1890,  and  each  party  claimed  to  their 
true  line,  wherever  that  was.  The  space  between  tbe  houses  sit- 
uated on  each  lot  was  used  by  both  as  a  passway ;  but  in  the  last- 
named  year,  and  prior  to  September  9th,  the  appellee  proceeded 
to  erect  a  fence  on  what  he  regarded  as  the  true  line  between 
the  lots,  beginning  at  the  river  and  running  west  about  one-half 
the  length  of  the  Jots,  but  Black,  then  owning  the  appellant^s 
lot,  thought  the  fence  was  over  on  him,  and  while  he  dug  a  post 
hole  or  so,  and  put  up  a  post  next  to  the  street,  did  not  build  bis 
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half  of  the  fenoe  beoause  he  was  not  willing  to  put  it  on  the  line 
as  claimed  by  the  appellee.  The  appellee  then-BeemB  to  have 
completed  the  fenoe  and  enclosed  his  lot,  but  just  when  he  did 
this  the  bill  of  evidence  does  not  clearly  show. 

In  April,  1891,  the  appellant  instituted  his  action  in  equity  for 
the  purpose  of  fixing  the  true  line,  and  after  amendments  to  the 
pleadings  the  case  was   transferred   to  the   ordinary  docket  and 

tried  as  one  in  ejectment. 

The  appellee  denied  the  appellant^s  title,  claimed  the  ground 
in  contest,  and  averred  further  that  when  the  deed  from  Black 
to  the  appellant  was  executed  and  delivered  he  was  in  the  actual, 
adverse  possession  of  the  ground  in  controversy.  Upon  an  ex- 
amination of  the  pleadings  of  the  appellant  we  think  he  in  effect 
admits  this  last  plea.  He  charges  that  the  appellee  has  erected 
a  fence  some  four  feet  over  on  his  line,  and  is  claiming  it  as  liis 
own;  that  he  has  inclosed  the  said  four  feet  with  a  fence  within 
his  own  boundary,  etc.    His  testimony  is  to  the  same  effect. 

We  think  the  court  properly  instructed  the  jury  to  find  for  the 
defendant  upon  the  conclusion  of  the  plaintiff^s  testimony.  The 
deed  from  Black  to  the  appellant,  so  far  as  the  four  feet  of 
ground  in  contest  is  concerned,  is  champertous,  and,  therefore, 
void. 

judgment  affirmed. 


NALL,  Ac.  V.  MILLER. 

(Filed  April  12,  1894.) 

1.  GoDtraot  between  bueband  and  wife— ImproTemeDt  of  wife's  land  by 
hneband— Equity  will  not  imply  a  promise  on  tlie  part  of  a  wife  to  pay  her 
busband  or  to  charge  ber  land  with  the  payment  to  ber  husband  for  the 
value  of  betterments  or  improvements  put  upon  her  land  by  the  husband  or 
for  money  advanced  by  him  to  remove  an  iDonmbranoe  therefrom  when  he 
has  reoeived  rents  andf  profits  from  the  land  or  enjoyed  the  use  of  it. 

Nor  will  an  express  promise  by  the  wife  to  oompensate  the  husband  for 
suoh  services,  improvements  or  advance  be  enforced  as  a  charge  upon  the 
wife's  land  after  her  death  where  the  rents  and  profits  received  by  the  hus- 
band from  the  land,  or  the  value  of  the  use  of  it  by  him,  or  the  value  of  the 
wife's  personalty  received  by  the  husband   reimbursed  the  expenditures. 

8.  Where  a  husband  purchases  land  in  the  name  of  his  wife,  it  is  presumed 
to  be  an  advancement  or  provision  for  her,  and  the  court  will  not  imply  a 
promise  on  her  part  to  pay  her  husband  therefor. 

8.  Same— Consideration—Statute  of  frauds— A  parol  agreement  by  a  wife 
to  charge  her  land  with  the  amount  paid  by  her  nusband  for  improvements 
upon  it,  or  to  remove  inoutabrances  from  it,  is  within  the  statute  of  frauds, 
and,  therefore,  not  enforceable;  and  if  the  husband  had  the  use  and  enjoy- 
ment  of  tbe  land  such  a  contract  is  without  oon  si  deration. 

Laf.  S.  Penue,  W.  J.  Lisle  and  Finley  Shuck  for  appellants. 

Samuel  Avritt  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

July,  18^,  J.  M.  Miller,  having  two  children  under  age,  mar- 
ried Eliza  J.  Hay,  who  had  none;  and  soon  after  he  removed  to 
her  farm  of  150  acres,  former  homestead  of  her  father,  where  thev 
continued  to  reside  until  she  died  in  1890,  there  being  no  issue  o'f 
their  marriage. 
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The  oontroversy  in  this  case  is  between  him  and  her  heirs  at 
law  about  certain  demands  he  makes  against  her  estate  and  an 
alleged  contract  with  her  he  seeks  to  have  enforced. 

Thu  account  filed  by  him,  running  from  1866  to  1886,  is  for  im- 
provements and  repairs  on  the  farm,  $800  paid  by  him  in  1866  to 
her  sister  in  order  to  equalize  division  of  land  left  by  their 
father;  $600  paid  on  her  subscription  of  stook  for  a  turnpike  road, 
and  $70,  price  of  an  acre  of  land  purchased  for  and  conveyed  to 
her,  the  whole  amountinji:  to  about  $2,600.  Purport  of  the  alleged, 
contract  being  verbal  is  an  agreement  by  her  for  him  to  retain 
possession  and  use  of  the  farm  for  his  life  after  her  death  in  con- 
sideration of  repairs  and  improvements  done  thereon  by  him 
during  her  coverture. 

The  lower  court  adjudged  him  ''entitled  to  $900  on  account  of 
betterments  of  the  farm,  viz.,  $600  for  turnpike  stock,  $60  for 
cistern  and  $850  for  repairment  of  land  outsiae  the  tiomestead,'* 
already  set  apart  to  him,  and  that  the  farm  be  sold  to  pay  that 
sum.** 

From  that  judgment  the  heirs  at  law  have  appealed  and  he 
prays  a  cross  appeal. 

It  does  not  appear  £]iza  J.  Miller  ever  agreed  to  pay  or  charge 
her  land  with  payment  for  improvements  or  repairs  put  upon  it, 
or  for  any  money  paid  or  services  rendered  by  her  husband.  In- 
deed such  agreement  is  inconsistent  with  her  alleged  contract, 
according  to  which  he  wad  to  have  a  life  estate  after  her* death 
in  consideration  of  the  same  improvements  and  repairs. 

There  being  then  no  agreement  on  her  part  to  pay  him  for  such 
services  or  advances  of  money,  the  law  will  not  imply  any.  Nor 
do  we  see  upon  what  principle  of  eauity  the  judgment  therefor 
was  rendered,  and  the  farm  left  by  her  subjected  to  satisfy  it, 
equity  will,  under  particular  ciroumstanct^s,  give  effect  to  a  con- 
tract between  husband  and  wife,  even  at  his  suit,  if  fair,  just  and 
founded  upon  a  valuable  consideration,  but  will  not  implv  a 
promise  by  her  to  pay  him  for  improvements  or  repairs  on  her 
land  while  possessed,  used  and  enjoyed  in  virtue  of  his  marital 
rights,  nor  even  for  money  advanced  by  him  to  remove  an  in- 
cumbrance from  it.  On  the  contrary,  a  presumption  arises  in 
all  such  cases  the  consideration  and  motive  of  the  husband  was 
that  he  would  be  reimbursed  by  use  and  enjoyment  of  the  land. 
(King's  Heirs  v.  Morris  <&;  Snell.  2  B.  M.,  99.) 

And  in  our  opinion  the  wife's  land  should  never  be  subjected 
to  satisfy  the  husband's  demands  for  services  rendered  or  money 
advanced  on  account  of  it,  though  such  claim  be  founded  upon 
an  express  agreement  with  her,  and  however  meritorious,  if 
either  ne  has  received  rents  and  profits  of  equal  value,  or  she 
has  left  at  her  death  sufficient  personal  estate  to  pay  it. 

In  the  case  first  cited  there  was,  as  here,  a  contest  between 
heirs  at  law  of  a  married  woman  and  her  husband  as  to  his  right 
to  be  reimbursed  out  of  land  of  which  she  died  owner  the  sum 
she  was  required  under  the  will  of  her  father  to  pay  in  order  to 
get  possession  and  which  he  paid  for  her.  There  the  court  ^aid: 
'*If  the  $1,600  be  regarded  as  a  personal  debt  of  the  wife,  dum 
sola,  remaining  unpaid  until  her  death,  her  choses  in  action,  un- 
collected at  her  death,  would  of  course  be  liable  for  its  payment. 
And  if  the  husband  could  be  regarded  as  becoming  a  creditor  by 
paying  the  debt  during  the  coverture,  therewouid.be  no  pro- 
priety in  allowing  him  to  charge  the  real  estate  in  the  hands  of 
the  heir  with  the  entire  amount  so  long  as  he  had  any  assets  in 
his  own  hands  as  administrator.  Nor  would  there  be  justice  in 
allowing  this,  although  the  debt  be  secured  by  lien  on  the  real 
estate  of  the  wife,  and  if  the  land  were  placed  under  lien  for  pay- 
ment of  this  debt  before  or  during  the  marriage,  and  the  husband, 
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• 

by  paying  the  debt  durins  coverture,  acquired  the  benefit  of  the 
lien  to  any  extent,  we  do  not  perceive  on  what  principle  be 
could  claim  to  stand  on  a  better  footing  than  an  ordinary  tenant 
for  life,  who,  in  discharging  an  incumbrance  on  the  estate,  is 
considered  as  discharging  in  part  a  burden  upon  his  own  interest 
and  as  having  to  that  extent  no  Just  claim  to  remuneration. 
But  we  are  of  opinion  that  he  was  not  entitled  to  charge  the 
land  to  any  extent  for  his  reimbursement.'* 

As  said  in  the  same  case:  ''If  a  husband  purchase  an  estate  in 
name  <if  his  wife  it  shall  be  presumed  in  the  first  instance  to  be 
an  advancement  or  provision  for  her/'  and  that  rule  is  decisive 
against  appellee's  claim  for  the  $70  paid  for  the  acre  of  land  con- 
veyed to  his  wife,  for  it  is  manifest  he  did  not  pay  either  that 
sum  or  the  $800  with  intention  to  become  a  creditor  of  his  wife, 
or  of  looking  to  her  land  for  reimbursement. 

In  that  case  the  wife  died  without  issue  born  in  about  one  year 
after  the  marriage,  and  a  few  weeks  after  her  husband  had  ad- 
vanced and  paid  the  money,  which  would  have  made  strong  rea- 
son for  a  court  of  equity  to  reimburse  him  but  for  the  fact  he  had 
received  by  the  marriage  in  right  of  his  wife  personalty  of 
greater  value  than  the  sum  paid  for  her. 

In  this  case  there  is  no  real  or  apparidnt  hardship,  for  although 
by  reason  of  failure  of  issue  of  the  marriage  appellee  was  not  en- 
titled to  courtesy,  he  was  entitled  to,  and  did  have  and  enjoy, 
possession,  control  and  profits  of  his  wife's  land  during  a  period 
of  about  twenty-eight  years.  He  was  insolvent  at  the  time  of 
the  marriage,  or  became  so  in  1865,  and  had  no  place  of  abode  for 
himself  and  infant  children  except  that  owned  bv  his  Virife,  and 
at  her  death  the  appraised  value  of  her  personal  property  that 
went  into  his  hand  as  administrator  was  about  $4,500  after  pay- 
ment of  all  demands  against  her  estate  to  which  he  is  entitled. 
It  is  true  counsel  now  contends  he  was  real  owner  of  all  the  per- 
sonalty, though  caused  by  him  to  be  appraised  as  hers.  But 
that  is  not  a  material  question,  because  if  he  actually  owned  it  the 
important  fact  is  manifested  that  while  she  derived  from  her 
own  land  nothing  more  than  subsistence,  he  had  not  only  ob- 
tained a  home  and  support  during  the  entire  period,  but  accumu- 
lated the  surplus  mentioned,  which  is  more  than  amount  of  his 
account  against  the  estate. 

It,  therefore,  seems  to  us  there  is  no  merit  in  any  of  his  de- 
mands, and  especially  there  is  no  ground  upon  which  the  land 
in  question  can  be  sublected  to  pay  them.  There  is,  however, 
an  apparent  difference  between  his  demand  on  account  of  pay- 
ment of  the  turnpike  stock  and  the  others.  But  the  same  reasons 
for  denying  his  right  to  subject  the  land  to  pay  the  others  apply 
to  that  demand.  For  if  a  wife's  real  estate  may  be  charged  with 
such  expenditures  by  the  husband,  there  would  be  little  protec- 
tion left  the  inheritance  against  his  extravagant  advances  and 
expenditures  for  other  purposes. 

As  to  the  alleged  contract  little  need  be  said.  In  the  first  place 
it  is  by  no  means  satisfactorily  proven;  second,  it  is  clearly 
within  the  statute  of  frauds  and  not  enforcible;  third,  it  is  with- 
out consideration,  for  appellee  was  not  entitled  to  charge  for  im- 
provements, repairs  on  the  farm,  the  use  and  enjoyment  of  it  be- 
ing full  compensation. 

But  it  appears  that  Eliza  J.  Miller  was,  bv  judgment  of  court, 
empowered  like  a  feme  sole  to  use,  eqjoy,  sell  her  property,  make 
contracts,  etc.,  and  it  is,  therefore,  contended  she  was  authorized 
to  make  the  contract  in  question  with  appellee.  It  is  not,  however, 
necessary  to  here  determine  whether  the  statute  was  intended  to 
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empowei  a  married  woman  to  make  valid  and  enforoible  con- 
tracts with  lier  husband,  because,  conceding  Mrs.  Miller  was,  ap- 
pellee would  have  no  more  right  than  a  stranger  to  enforce  the 
contract  in  question,  nor  she  or  her  heirs  less  right  than  if  sued 
by  a  stranger  to  resist  its  enforcement  if  it  be  invalid  and  not 
binding,  as  for  the  three  reasons  mentioned  is  clearly  the  case. 
The  judgment  is  reversed  on  the  appeal  and  afilrmed  on  the 
cross  appeal. 


BERRY,  Ac.  V.  BERRY'S  ADM'B. 
(Filed  June  1,  1893— Not  to  be  reported) 

Action  agalDst  executor  by  devlFee— LiniltntJoD— A  testator,  by  will  pro- 
bated Id  is**)?,  frave  freedom  to  all  bis  slavt'S  and  directed  that  they  be  Pent 
to  Liberia  by  his  estate.  The  executor  of  the  will  he]d  them  in  bondage 
until  1866.  In  this  action  by  the  former  slaves  'afralnst  the  executor  of  the 
estate  to  recover  the  value  of  their  services  during  the  rears  they  ivere  un- 
lawfully held  in  bondage,  and  to  recover  also  a  sum  sufScient  to  take  them 
to  Liberia.  Held— 

First.  The  statute  of  ]lmltatl#n  did  not  beirln  to  run  against  plaintiff 
until  they  actually  attained  their  freedom  In  lb56. 

Second.  More  than  twenty  years  having  elapsed  after  the  removal  of  all 
disabilities  before  the  Institution  of  this  action  by  plaintiffs,  limitation 
now  bars  their  claim. 

Reuben  Gudgell  ^  Son,  Wallace  S.  Gudgell,  Knott  &  Edelen 
and  Hanson  Kennedy  for  appellants. 

Wm.  H.  Holt  and  Stone  &  Sudduth  for  appellee. 

Appeal  from  Bath  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

John  Berry,  a  resident  of  Bath  county,  Ky.,  died  testate  in  the 
fall  of  1856.  The  third  clause  of  his  will,  and  out  of  which  this 
controversy  grows,  is  as  follows:  "It  is  my  will  and  desire  that 
all  slaves  I  may  have  at  my  death,  or  any  interest  I  may  have 
in  slaves,  or  any  slaves  that  may  descend  or  be  coming  to  me  in 
any  way  beforecr  after  my  death,  shall  be  set  free,  and  sent  to 
Liberia,  in  Africa,  and  a  reasonable  outfit,  and  something  to 
help  or  start  and  set  them  up  to  live  there,  be  levied  and  paid 
out  of  my  estate."  Upon  the  probation  of  this  will,  in  February, 
1857,  the  slaves  owned  by  the  decedent,  and  who  are  the  present 
appellants,  became  freemen  as  a  matter  of  right,  though  they 
must  liave  bt^en  transported  to  Liberia  before  they  could  be  free- 
men as  a  matter  of  fact.  It  is  true  that  under  the  statute  the 
executors  could  hold  them  as  equitable  assets  for  the  payment 
of  debts,  provided  it  was  necessary  to  do  so.  In  this  case  the 
executor,  William  Berry,  appears  to  have  held  them,  either  as 
executor  or  in  his  individual  capacity,  until  their  freedom  was 
proclaimed  by  the  president  of  the  United  States.  This  holding 
was  in  itself  in  plain  violation  of  any  supposed  trust,  and  a  renun- 
ciation of  it.  In  i^ovember,  1883,  they  instituted  this  action 
against  the  present  administrator  of  John  Berry  for  the  value  of 
their  hire  during  the  years  they  were  so  held  by  William  Berry, 
and  for  a  sum  alleged  to  be  sufficient  to  have  reasonably  sot  them 
up  in  Ijiberia.  Notwithstanding  their  undoubted  right  to  have 
brought  suit  for  the  establishment  of  their  freedom  under  the 
will  within  a  reasonable  time  after  its  probation,  we   are  wholly 
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disinclined  to  apply  the  statute  of  limitation  against  their  cause 
of  action  until  their  actual  freedom  occurred,  in  1865.  Their 
bondage  was,  as  a  matter  of  fact,  an  insuperable  hindrance  to 
the  assertion  of  their  rights.  But  notwithstanding  the  fact  that 
they  are  shown  to  have  known  tlieir  rights,  yet  nearly  20  years 
elapsed  before  they  brought  this  action,  and  after  all  dis'ability  of 
infancy  and  bondage  had  been  removed.  We  think  tlie  statute  of 
limitation  bars  their  claim;  that  it  was  sufficiently  pleaded  and 
their  petition  was  properly  dismissed. 
Judgment  afl^rmed. 


BOCK  SPRINGS  DISTILLERY  CO.  v.  MONARCH. 

(Filed  June  lo,  18H3— Not  to  be  reported.) 

Trade  mark— Ripht  to  use  one's  own  name  in  business — Injunction— A 
person  has  an  absolute  rifzhc  to  use  his  own  imnie  In  good  faith  In  business 
conducted  either  by  himself  alone  or  by  himsplf  In  conjunotion  with  others. 
But  oue  c«n  not  use  or  permit  others  to  use  his  nnmn  as  a  mannfacturcr 
of  a  commodity  in  such  a  manner  as  to  simulate  the  brand  or  trade-mark 
of  another  and  to  thus  fraudnlHntly  deceive  and  impose  upon  the  public  by 
sellins  his  goods  as  the  goods  of  anotht>r. 

tf.  I.  Monarch  has  a  rijj:ht  to  manufacture  whisky  ard  to  brand  his  mann- 
factnred  whisky  in  his  own  name  of  S.  I.  Monarch  or  in  th«  name  of  S.  I. 
Monarch  &  Co.,  but  he  can  not  use  his  own  or  his  firm's  namn  in  branding 
whisky  madH  by  him  in  such  a  manner  as  to  simulate  the  brand  or  trade- 
mark of  R.  Monarch  &  Co. 

Weir,  Weir  &  Walker  and  W.  T.  Ellis  for  appellant. 

W.  N.  <fc  J.  J.  Sweeney,  Haycraft  &  Slack  and  Knott  &  Edelen 
for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  year  18(ii)  U.  Monarch,  S.  I.  Monarch  and  IT.  V.  Mon- 
arch, brothers,  were  engaged  in  the  business  of  distilling  whisky 
in  the  county  of  Daviess.  They  had  separate  distilleries,  and 
for  a  short  period  they  ran  a  distillery  in  which  all  three  had  an 
interest.  The  appellee,  U.  Monarch,* associated  with  him  part- 
ners in  his  business,  and  in  the  summer  of  1885  he,  together  with 
others,  owned  and  were  operating  a  distillery  called  the  Daviess 
County  Distilling  Company.  That  distillery  was  being  operated 
when  this  action  was  instituted  under  the  name  of  R.  Monarch. 
They  made   what    is   known    as    hand-made   sour-mash    whisky. 

In  188(),  U.  V.  Monarch  was  running  his  distillery,  and  making 
the  same  kind  of  whisky;  also  S.  I.  Monarch  was  operating  his 
distillery.  The  proof  satisfactorily  shows  that  when  the  name 
of  either  of  the  Monarchs  appeared  on  the  head  of  the  barrel  as 
distilleries  it  gave  a  guaranty  as  to  quality,  and  brought  more 
than  the  whisky  they  made  and  branded  in  a  different  mode. 

They  seem  to  have  different  brands,  such  as  Imperial,  Jockey 
Club,  Kentucky  Tip,  but  what  they  called  their  ** brand.''  burned 
into  one  end  of  the  barrel,  with  the  name  of  the  distiller  in  the 
following  manner: 
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was  regarded  as  the  best  article  of  whisky,  and  commanded  the 
highest  price  in  the  market.  The  avermi3nts  of  the  petition,  sus- 
tained by  the  testimony,,  show  that  the  whisky  of  R.  Monarch  A 
<Jo.  had  an  extensive  sale,  particularly  in  the  State  of  Texas* 
and  so  of  the  brothers  marked  in  the  same  way  with  the  intio- 
<iuction  of  their  name  instead  of  R.  Monarch. 

The  appellants,  Rosenfield  and  Hersch,  had  been  manufactur- 
ing whisky  in  Daviess  county,  when  their  distillery  burned, 
leaving  on  hand  a  considerable  quantity  of  whisky.  After  the 
burning  of  their  distillery  they  formed  a  corporation  under  the 
General  Statutes,  in  the  name  of  the  Rock  Spring  Distillery  Co., 
with  S.  I.  Monarch  &  Co.,  proprietors. 

After  the  formation  of  this  corporanon  Rosenfield  and  Hersoh 
caused  the  whisky  manufactured  by  them  in  the  distillery  that 
had  been  destroyed  by  fire,  as  well  as  that  made  by  the  new  cor- 
poration, to  be  marked  as  that  of  R.  Monarch  &  Co*.,  inserting  in 
the  place  of  R.  Monarch  &  Co.  the  name  of  S.  J.  Monarch  A  Co. 
and  inserting  the  words  "copper  distilled"  in  addition.  *' 

S.  I.  Monarch,  who  had  united  with  Rosenfield  and  Hersch  in 
making  the  new  corporation,  lived  in  the  State  of  Texas  at  the 
time;  was  a  man  of  limited  means,  and  had  been  selling  the 
whisky  of  R.  Monarch  &  Co.  all  over  the  State.  After  the  for- 
mation of  the  partnership  he  began  selling  for  the  firm  in  which 
he  was  employed  the  whisky  made  by  the  firm  of  which  S.  I, 
Monaroh  &  Co.  were  the  proprietors,  and  established  a  demand  at 
once  that  supplanted  that  of  the  whisky  made  by  R.  Monarch  & 
Co.  S.  I.  Monarch  sold  to  Rosenfield  and  Hersch  the  use  of  his 
name,  to  be  used  as  one  of  the  proprietors,  for  which  they  agreed 
to  pay  him  75  cents  upon  every  barrel  that  was  sold,  and  this 
was  the  extent  of  his  interest  as  a  partner  with  Resenfleld  and 
Hersch. 

The  appellee,  R.  Monarch,  upon  this  state  of  facts,  instituted 
the  present  action  in  equity,  alleging  that  the  arrangements 
made  by  Rosenfield  and  Hersch  with  S.  I.  Monarch,  of  Texas 
was  to  enable  them,  by  the  use  of  his  name  upon  the  head  of  the 
barrels,  to  procure  the  custom  and  trade  of  those  who  were  in 
the  habit  of  buying  the  whisky  of  R.  Monarch  &  Co.,  and  that 
with  this  fraudulent  purpose  in  view  tbev  were  selling  the  whisky 
made  by  them  as  the  whisky  of  R.  Monarch  &  Co.;  that  pur- 
chasers were  being  deceived  by  the  manner  in  which  the  name 
of  the  proprietors  of  the  new  corporation  was  placed  on  the  head 
of  the  barrel,  and  this  was  being  done  fraudulently  and  with  a 
view  of  destroying  plaintiff's  trade,  and  inducing  purchasers  to 
Day  as  high  a  price  for  the  whisky  of  defendant  as  that  of  R 
Monarch  &  Co.,  when   it  was   not  worth  near  as   much;  and   in 
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simulating  plaintiff's   brand  bad  greatly  injured  plaintiff's  trade 
and  tbe  reputation  of  bis  wbisky. 

An  injunction  was  obtained,  and  on  final  judgment  made  per- 
petual, enjuining  tbe  appellant  from  making  wbisky  or  doing^ 
business  *'in  tbe  name  of  S.  I.  Monarob  ^  Co.,  or  of  advertising 
or  bolding  themselves  out  as  engaged  in  said  business  under  said 
name  or  names/^ 

During  tbe  progress  of  tbe  case,  tbe  testimony  showing  that 
S.  I.  Monarch  had  purchased  a  number  of  shares  of  the  stock  of 
tbe  corporation,  an  amended  answer  was  flied,  disavowing,  as 
was  done  i  i  the  original  answer,  any  purpose  to  defraud  tbe 
plaintiff  or  to  simulatp  bis  brand,  and  proposing  to  change  tbe 
brand  on  the  head  of  the  whisky  made  by  them  so  as  to  remove^ 
any  cause  of  complaint,  and  to  make  it  read  in  this  manner: 


O 
HAND  ^   MADE 

SOUR  §  MASH 

COPPER  §   DISTILLED 

S 

WHISKY   «■   MADE  AT 

OQ 

0WEN8B0R0,  KY. 

There  is  much  testimony  in  this  ease  on  both  sides,  a  careful 
oonsiderntion  of  which  authorizes  the  conclusion  that  the  object 
of  Kosenfleld  and  Hersch  in  obtaining  the  name  of  S.  I.  Monarch 
was  to  supplant  K.  Monarch  in  the  Texas  trade  and  to  enable 
them  to  sell  their  whisky  as  that  of  R.  Monarch  &  Co.  by  mark- 
ing  the  head  of  the  barrels  so  as  to  make  the  one  appear  to  be 
tbe  manufacture  of  tbe  other.  Such  was  the  chancellor's  view 
of  tbe  factn,  and  while  there  is  so  much  coliflict  in  tbe  testimony, 
we  are  not  disposed  to  disturb  bis  finding. 

It  seems  to  us,  however,  in  view  of  the  testimony  in  this  case 
and  in  the  effort  to  protect  the  rights  of  the  appellee,  the  court 
below  went  too  far  in  the  order  of  injunction  in  prohibiting  the 
appellants  from  doing  business  under  the  name  of  S.  I  Monarch 
or  S.  I.  Monarch  &  Co. 

The  evident  purpose  of  this  litigation  was  to  establish  the 
hame  Monarch  or  the  trade-mark  of  the  three  brothers,  and  to 
l^revent  any  other  Monarch  from  using  his  name  in  the  salo  and 
rtianufacture  of  wbisky.  S.  I.  Monarch  has  the  undoubted  right 
to  use  bis  name  in  business,  and  to  place  his  name  on  goods  of 
his  own  manufacture,  or  that  of  tlie  firm  to  which  he  belongs, 
but  he  has  no  right  by  a  deaeption  like  this  of  the  mark  on  his 
manufacture  to  sell  his  goods  as  the  goods  of  another,  or  by  the 
Bimilirude  of  the  br?inds  to  mislead  and  deceive  the  public.  This 
case,  as  found  by  the  chancellor,  shows  a  purpose  by  tbe  simili- 
tude of  the  marks  on  the  brands  to  fraudulently  represent  on  the 
part  of  the  appellants  their  whisky  as  the  manufacture  of  R. 
Monarch,  and  to  this  extent  tiie  injunction  should  have  gone,  pro- 
hibiting such  a  false  representation  as  was  attempted  to  be  made 
by  the  defendants.     S.  I.    Monarch  had    the   right    to  place    bis 
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Teal  name  on  bis  barrels  or  that  of  bis  Arm,  and  bis  oo-appel- 
lants  to  use  that  name,  when  done  in  good  faitb,  and  not  in  a 
mode  devised  for  tbe  purpose  of  injuring  others.  The  right  to 
use  one's  own  name  in  his  business  must  be  conceded,  and  is 
established  by  one  unbroken  iine  of  authority;  and  while  the 
«fifeot  of  the  use  in  good  faith  may  affect  the  trade  of  others,  it 
results  in  an  injury  without  a  remedy,  (Gilman  v.  Hunnewell, 
122  Mass.,  189;  McLean  v.  Fleming,  96  U.  S.,  245;  Meneely  v. 
Meneely,  62  N.  Y.,  427.) 

The  brands,  when   placed  side   by  side   on   the  whisky  barrels 
'Of  tbe  plaintiff  and  defendants,  appeared  in  this  manner: 


And  enabled,  as  the  proof  conduces  to  show,  the  defendants  to 
injure  the  trade  of  plaiutil!  by  deceiving  the  public  and  selling 
the  one  whisky  as  the  make  of  the  other;  and  the  peculiar  char- 
acter of  the  contract  made  by  Bosenfleld  and  Hersch  with  S.  I. 
Monarch,  connected  with  other  facts,  indicate  that  such  was  the 
purpose  in  using  the  name  of  S.  I.  Monarch  on  the  barrels,  and 
perhaps  induced  the  formation  of  the  corporation. 

This  case,  however,  does  not  involve  that  character  of  fraud 
as  would   justify  the  chancellor,  if   he  can  do  so   in  any  case,  in 

f prohibiting  the  party  in  the  wrong  from  further  transacting  any 
ike  business  in  his  own  nam*^.  S.  1.  Monarch  was  a  man  of 
business  experience,  and  well  known  in  the  State  of  Texas,  and 
there  is  much  proof  conducing  to  show  that  his  character  and 
standing  as  a  business  man  in^uenced  his  co-defendants  to  seek 
him  as  a  partner,  and,  besides,  much  testimony  to  the  effect  that 
the  trade  in  Texas  recognized  the  difference  between  the  brand 
Mt  the  defendants  and  that  of  the  plaintili.  and  purchased  with 
such  knowledge;  still  it  is  manifest  that  the  appellants,  Rosen- 
field  and  Hersch,  used  the  name  of  S.  I.  Monarch,  their  co-de- 
fendant, with  a  view  of  obtaining  the  trade  of  the  plaintiff,  and 
paid  him  for  the  use  of  his  name  for  that  purpose.  Under  the 
facts  of  this  case,  however,  the  injunction  should  not  have  placed 
an  absolute  prohibition  on  the  defendant,  S.  I.  Monarch,  of  the 
use  of  his  name  in  the  whisky  trade,  whether  in  conjunction 
with  Kosenfleld'and  Hersch  or  with  others,  if  done  in  good  faith 
in  the  legitimate  course  of  his  business.  He  must  not  use  his 
name  or  the  word  Monarch  alone  as  a  part  of  the  brand  on  the 
head  of  his  whisky  barrels  or  otherwise  as  to  simulate  the  brand 
of  the  plaintiff,  or  adopt  any  device  in  the  nature  of  a  brand  or 
symbol  that  would  tend  to  mislead  the  public  so  as  to  induce 
them  to  buy  his  whisky  as  the  make  of  the  plaintiff.  Ttie  effect 
of  the  injunction  in  this  case  is  to  prevent  S.  T.  Monarch,  the 
•defendant,  from  using  his  own  name  in  his  own  whisky  manu- 
facture, either  in   his  individual   right  or  as    partners  of  others. 
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When  he  has  the  undoubted  right  to  use  it  in  either  instance  Id 
a  legitimate  way.  This  judgment  must  be  affirmed  as  to  Rosen- 
fleld  and  Hersch,  but  reversed  as  to  S.  I.  Monarch,  with  direc- 
tions to  enjoin  the  latter  from  making  any  brand  on  the  head  of 
his  barrels  simulating  the  brands  of  the  plaintiffs,  or  adopting 
Buoh  a  brand  as  would  be  calculated  to  deceive  the  public  into 
buying  the  defendant's  whisky  lor  that  of  the  plaintiff. 

Judgment    reversed   as   to   S.    I.  Monarch,  with    directions    to» 
modify  the  judgment  below  as  herein  indicated. 


COLLOPY  V.  CLOHERTY. 

(Filed  February  20,  1894.) 

1.  ActioD  to  recover  possession  of  inunioipal  offioe^PIeadings — In  an  ao*- 
tlon  to  reoover  a  municipal  office,  all?ged  to  have  been  usurped  by  another^ 
plaintlfiF  is  not  required  to  set  out  the  whole  of  the  ordinance  creating  such 
joffio(a.  It  is  sufficient  tor  him  to  aver  the  substance  of  so  much  thereof  aa 
shows  prima  facie  his  title  and  right  to  recover. 

8.  Same— Authority  of  council  to  create  certain  office — A  city  charter 
in  one  section  providing  that  the  leprislatlve,  exfcutive  and  municipal 
authority  of  the  city  should  be  vested  in  a  mayor  and  board  of  councilmen, 
city  clerk,  treasurer,  attorney,  engineer,  marshal,  physician,  assessor  *  *  * 
and  such  necessary  deputies  or  Hssistants  as  may  be  required,  was  not  in- 
tended to  limit  or  take  away^the  risht  from  the  city  council  to  create  and 
elect  officers  other  than  those  named  in  such  section.  Therefore,  the  coun- 
cil had  the  rif^ht  to  create  the  office  of  "foreman  of  street  repairs  and  over- 
seer of  the  poor"— an  office  not  mentioned  in  uaid  section. 

8.  An  alletication  that  a  quorum  of  the  hoard  of  council  was  present  at  an 
election  and  that  plaiuriS  received  a  majority  of  the  voces  is  sufficient  to 
show  prima  facie  that  he  was  elected. 

Root  &  Root  for  appellant. 

Charles  J.  Helm  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  brought  this  action  to  recover  possession  of  the  office 
of  "foreman  of  street  repairs  and  overseer  of  tlie  poor/Mn  the 
city  of  Newport,  alleged  to  have  been  usurped  and  then  illegally 
held  by  appellee.  And  this  is  an  appeal  from  a  judgment  sus- 
taining; general  demurrer  to  the  petition  and  dismissing  the 
action. 

1st.  It  was  not,  as  argued  b^^  counsel,  necessary  to  set  forth  the 
entire  ordinance  of  tlio  board  of  councilmen  creating  the  o^ce 
in  question,  but  to  state  substantially  onlj*  so  much  thereof  as 
is  necessary  to  show  prima  facie  his  title  and  right  to  recover. 

It  is  alleged  that  in  \HHH  an  ordinance  was  duly  passed  by  said 
board  providing  for  election  of  a  person  to  ace  as  foreman  of 
street  repairs  and  overseer  of  the  poor  in  that  city,  and  also 
sufficiently  stated  that  the  term  of  office  was  to  be  for  one  year,  be- 
ginning first  day  of  each  February;  that  one  Roll  was,  in  Janu- 
ary, 1891,  elected  for  one  term,  but  before  expiration  thereof  ten- 
dered his  resignation,  which  was  accepted,  and  appellee  waa 
thereupon  appointed  by  the  board  of  councilmen  to  hold  said 
office  thus  made  vacant  during  residue  of  the  term  ending  Feb- 
ruary 1,  1892;  that    in    January    the    board    of    councilmen    duly 
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elected  appellant  to  said  office  for  the  term  bej^inninp:  February 
1,  1892,  and  ending  February  I,  1H98,  whereupon  he  took  the  oath 
of  office  and  executed  the  bond  required  by  law.  But  that 
although  he  thereafter  and  in  due  time  demanded  of  appellee 
possession  of  the  office,  he  refused  and  still  illegally  holds  it. 

It  seems  to  us  there  is  enough  stated  in  that  connection  to  con- 
stitute a  cause  of  action  if  the  petition  be  not  defective  in  any 
other  respect. 

2d.  It  is  contended  the  hoard  of  councilmen  had  no  authority 
to  create  the  office  in  question,  because  it  is  not  mentioned  or 
provided  for  in  the  following  section  of  the  charter:  *'The  legis- 
lative, executive  and  ministerial  power  of  said  city  shall  be 
vested  in  a  mayor  and  a  board  of  councilmen,  consisting  of  two 
members  from  each  ward,  a  city  clerk,  treasurer,  attorney,  en- 
gineer, marshal,  physician,  assessor,  market  master,  weigher 
and  measurer,  wharf  master  and  jailer,  and  such  necessary  depu- 
ties or  assistants  as  may  be  required,  each  to  possess  the  quali- 
fications and  serve  for  the  terms  hereinafter  prescribed.'' 

It  would  be  an  unreasonable  construction  of  the  charter  to  deny 
authority  to  the  board  of  councilmen  to  create  other  offices  be- 
side those  enumerated  in  that  section,  even  if  the  power  to  ap- 
point necessary  deputies  or  assistants  was  not  thereby  in  express 
terms  given,  for  it  would  result  that  there  could  be  neither  a 
keeper  of  a  poorhouse,  workhouse  or  of  a  police  station,  although 
by  section  6  of  the  charter  each  one  of  these  places  is  provided 
tor,  and  the  board  of  councilmen  is  empowered  to  appoint  officers 
tu  manage  and  superintend  them.  And  though  authority  to 
create  the  office  of  foreman  of  street  repairs  is  not  so  expressly 
given,  still,  as  by  section  12,  public  ways  in  said  city  are  put  under 
exclusive  management  and  control  of  the  hoard  of  councilmen 
and  improvements  may  be  made  and  done  as  prescribed,  either 
by  ordinance  or  contract;  power  to  create  all  ollices  necessary 
to  successful  conduct  of  the  business,  when  done  by  ordinance, 
must  be  necessarily  implied.  In  our  opinion,  therefore,  the  board 
of  councilmen  had  authority  to  create  the  office  in  question  and 
to  require  of  an  incumbent  to  perform  the  duties  of  foreman  of 
street  repairs,  and  also  those  of  a  keeper  of  the  poorhouse. 

3d.  It  does  not  seem  to  us  to  have  been  necessary  for  appellant 
to  allege  in  terms  he  was  eligible  to  the  place;  for  it  was  not 
duty  of  the  board  of  councilmen  to  prescribe  in  terms  any  specific 
conditions  or  qualifications  for  such  an  office,  and  consequently 
the  election  of  appellant,  which  he  alleges  took  place  duly  and 
regularly,  is  conclusive  in  this  case  of  his  eligibility. 

4th.  It  is  ajleged  a  quorum  of  the  board  of  councilmen  was 
present  when  appellant  was  elected  to  the  office  and  he  received 
a  majority  of  the  votes  which  was,  we  tliink,  all  he  need  have 
alleged  on  that  subject,  for  whether  a  majority  of  a  quorum 
was  sufficient  number  of  votes  to  elect  is  a  question  to  be  deter- 
mined by  reference  to  the  charter  and  rules  of  the  board  not  in- 
consistent therewith. 

In  our  opinion  all  facts  necessary  to  constitute  a  cause  of  action 
in  favor  of  appellant  against  appellee  were  stated  in  the  petition^ 
and  it  was  error  to  sustain  the  general  demurrer. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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NORTON  V.  NORTON,  &c. 
(Filed  March  22,  1894— Not  to  be  reported.) 

1.  Trespasfl—Agreed  dlvisloD  of  land  between  widow  and  heirs— V^bere  tbe 
«Yidenne  shows  that  there  was  an  agreed  division  of  decedent's  lands, 
whether  by  writing  or  in  parol,  whereby  certain  land  was  allotted  to  the 
widow  as  dower  and  certain  other  land  was  allotted  to  one  of  the  heirs,  tbe 
widow  has  no  right  of  action  for  trespass  against  such  heir  who  enters 
upon  the  land  sn  assigned  to  him  outside  of  that  allotted  to  the  widow. 

2.  Same— Elvdence— Parol  eivdence  of  a  judgment  subsequently  obtained 
by  the  widow  extending  the  limits  of  her  dower  land  so  as  to  include  that 
In  possession  of  tbe  heirs  is  incompetent,  because  the  judgment  Itself  is  tbe 
best  evidence  and  it  does  not  app<^ar  the  heir  was  a  party  to  snob  judgment, 
and  such  judgment  was  not  pleaded  in  the  action. 

Grant  E.  Lilly  for  appellant. 

White  &  Smith  for  appellees. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  P.  A.  B.  Norton,  brought  this  action,  alleging  she 
was  owner  and  en  Li  tied  to  possession  of  a  parcel  of  land  de- 
scribed in  the  petition  containing  30  acres;  that  appellee,  S.  D. 
Norton,  and  his  tenant,  Blackwell,  without  right  and  by  force, 
entered  upon  and  was  cultivating  and  using  said  land,  having  so 
entered  without  her  knowledge  or  consent. 

The  speciflo  relief  prayed  for  was  judgment  for  $100  by  reason 
of  said  wrongful  act,  and  an  injunction  restraining  defendant's 
trespassing  on  the  land. 

The  answer  contained  a  denial  plaintifi  was  owner  and  entitled 

to  immediate  possession,  and  that  defendant,  without  right  or  by 

force,  or  without  plaintiff's   knowledge  or  consent,  entered  upon 

the  land.     For  further  answer  defendant,  S.  D.  Norton,  states  that 

the  land  in  contest  is  outside  the  boundary,  possession  uf  which 

plaintiff  is  entitled  to,  and  is  that  part  of  the  land  of  defendant's 

father  which  was  allotted  and  laid  off  to  defendant  as  one  of  the 

heirs,  being   lot  7,  containing  fi^o  acres,  and  ''bounded  on   north 

and  northeast  by  tlie   Kentucky  river,  and   adjoining   the  dower 

land  of  P.  A.  B.  Norton  on  the  east,  by  the  lands  of  A,  H.  Nor- 
ton on  south  and  land  of  H.  C.  Norton  on  west.'' 

He  alsn  says  he  does  not  claim  nor  did  he  enter  upon  or  culti- 
vate any  land  outside  of  the  parcel  of  fi^j  acres. 

It  does  not  appear  from  the  answer  Whether  the  division  of 
lands  of  defendant's  father  was  by  parol  or  in  writing.  Nor  does 
it,  in  our  opinion,  make  any  difference,  for  if  suoi]  division  was 
agreed  to  and  in  pursuance  of  it  the  parcel  of  6^v>  acres  was  re- 
allotted  to  and  taken  possession  of  by  defendant, "he  had  prima 
facie  right  to  cultivate  and  use  it,  and  being,  as  alleged,  outside 
the  boundary  of  dower  land  allotted  to  plaintiff  at  the  same  time, 
she  could  not  maintain  this  action. 

As  then  the  answer  contained  affirmative  allegations  which 
constituted  a  defen.-^e  to  the  action,  failure  of  the  plaintiff  to  file 
a  reply  denying  them  necessarily  entitled  the  defendant  to  a  ver- 
dict on  the  pleadings.  But  it  seems  each  party  introduced  testi- 
ipony,  and  one  of  the  grounds  of  complaint  by  appellant  Is  that 
the  court  confined  the  evidence  of   each    partj'  to  the  question  of 
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trespass.  We  are  inolined  to  the  opinion  that  as  the  specifio  re- 
lief prayed  for  in  the  petition  was  judgment  for  damages  only, 
the  question  of  title  did  not  arise  on  trial.  But  without  deciding 
as  to  that,  we  think  the  court  properly  sustained  objection  to 
parol  evidence  of  a  judgment  in  an  action  of  Fruity  v.  P.  J^.  B. 
Norton,  Ac,  under  which  dower  land  of  appellant  was  so  ex- 
tended beyond  the  boundary  previously  agreed  on  by  the  heirs 
as  to  include  the  parcel  of  6^2  acres,  for,  in  the  first- place,  the 
record  in  that  action  was  the   best  evidence;  second,  it  does  not 

appear  appellee,  S.  D.  Norton,  was  a  party  thereto;  third,  the 
Judgment  had  not  been  pleaded  and  relied  upon  by  appellant, 
but  the  statements  of  the  answer  stood  undenied. 

The  instruction  may  not  have  been  entirely  consistent  with 
the  previous  ruling  of  the  court  as  to  the  true  issue;  but  appel- 
lant was  not  thereby  prejudiced,  because,  as  the  pleadings  stand, 
appellee  was  entitled  to  a  peremptory  instiuction. 

Judgment  affirmed. 

Judge  Lewis  delivered  the  following  response  to  a  petition  for 
rehearing: 

It  was  incorrectly  stated  in  the  opinion  that  plaintiff  failed  to 
file  a  reply  denying  affirmative  allegations  contained  in  the  an- 
swer, ^s  now  appears  to  us  from  a  re-examination  of  the  record. 
Btir  as  the  alleged  facts  were  proven  on  the  trial,  and  the  jury, 
under  instructions  of  the  court,  found  them  to  be  true,  the  mis- 
take we  made  can  make  no  difference. 

If,  as  is  allep;ed  and  proved,  there  was  an  agreed  division  of 
tlie  land  of  plaintiff's  husband  and  defendant's  father,  in  which 
the  6^2  Acres  in  controversy  was  allotted  to  him,  and  not  included 
in  the  part  allotted  to  her  as  dower,  and  she  had  knowledge  of 
and  consented  to  that  division,  then  defendant's  possession  of  the 
parcel  in  controversy  was  lawful  and  plaintiff  can  not  maintain 
this  action  of  trespass  against  him,  especially  as  she  gave  no 
notice  to  quit. 

It  does  not,  therefore,  make  any  difference  whether  subse- 
quently a  judgment  was  rendered  extending  boundary  of  plain- 
tifl^s  dower  land  so  as  to  include  the  B^o  acres  or  not,  so  far  as 
this  action  may  be  affected. 

Petition  for  rehearing  overruled. 


HOWARD  V.  COMMONWEALTH. 

(Filed  April  12,  1894— Not  to  be'reported. ) 

1.  CrimlDal  law— Veidlot  supported  by  evldenop— Thw  evidence  shows  that 
appellant  deliberately  and  maiiclonsly  Rhot  and  killed  deceaFed,  and  the 
verdict  finding  him  guilty  of  murder  and  sentencinK  him  to  the  penitentiary 
for  life  was  authorized. 

2.  Same— Change  of  venue— Discretion  of  trial  court — The  trial  court  has 
a  sound  discretion  in  determining  whether  or  not  a  motion  for  a  change  of 
venue  should  be  sustained,  and  its  determination  will  not  be  reversed  except 
where  it  appears  it  has  been  abused. 

8.  Same— Continuance- The  evidence  of  the  absent  witnesses  wan  merely 
oumulative  as  to  previous  threats  made  bj  deceased  against  defendant,  and 
defendant  was  not  prejudiced  by  the  failure  to  allow  him  a  continuance. 

P.  B.  Thompson,  Sr.,  L.  W.  McKee,  W.  P.  Marsh  and  C.  B, 
Butner  for  appellant. 

W.  J    Hendrick  for  appellee. 
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Appeal  from  Anderson  Circuit  Court. 
Opinion  of  tlie  court  by  Judge  Lewis. 

James  Howard,  having  been  convicted  of  murder  of  John  C 
Morj?an  and  sentenced  to  confinement  in  the  peniten-tlary  for  life» 
appeals. 

It  appears  that  after  eating  his  supper  he  went  to  the  residence 
of  a  neighbor  in  tlje  village  of  Tyrone  and  borrowed  a  gun,  with 
the  avowed  intention  to  kill  a  **blg  white  dog,  "and  after  getting 
the  gun,  which  he  was  assured  was  loaded,  went  directly  to  the 
saloon  of  Arther,  formerly  owned  by  Morgan,  and  where  the  evi- 
dence tends  strongly  to  show  he  knew  Morgan  was  in  the  habit 
of  staying.  He  entered  in  rear  of  the  building  and  through  a 
door  of  the  pool-room  whtie  Morgan  was  hitting  in  a  chair  leaned 
against  the  wall  reading  a  book  or  paper.  Upon  entering  he 
said  to  Morgan  "now  damn  you  and  I  havn  you,"  and  imme- 
diately shot  him  so  that  dtaih  in  a  short  time  followed.  He 
states,  however,  that  Morgan,  not  he,  used  the  words  quoted. 
But  Morgan  had  sometime  before  received  an  injury  to  his  wrist 
which  to  some  extent  disabled  him;  was,  at  the  time,  unarmed 
and  not  in  a  position  to  attack  appellant,  nor  did  he  make  any, 
and  besides  the  evidence  does  not  show  or  tend  to  show  he  ex- 
pected appellant  would  at  that  time  and  place  approach  him.  So 
it  shows  very  clearly  appellant  killed  Moreran  deliberately  and 
maliciously,  and  the  jury  were  bound  to  return  tiie  verdict  now 
complained  of. 

It,  however,  appears  he  and  Morgan  had  a  personal  encounter 
about  two  months  previously,  in  which  Morgan  was  the  aggres- 
sor, and  shot  twice  at  him. 

There  is  also  evidence  Morgan  had  subsequently  made  threats 
of  taking  his  life,  and  also  upon  meetina:  him  used  disrespectful 
language  to  his  wile.  But  these  threats  and  improper  speeches 
had  been  made  some  time  previously,  and  serve  to  show  not  that 
appellant  shot  and  killed  him  in  sudden  heat  and  passion,  but 
deliberately,  and  they  consequently  confirm  rather  than  render 
doubtful  the  jury's  verdict. 

The  evidence  shows  there  was  hostile  feeling  created  in  the 
vicinity  acrainst  api)ellant,  as  miglit  have  been  reasonably  ex- 
pected; that  Morgan  had  relatives  of  some  influence  in  the 
county  of  Anderson,  where  the  homicide  took  place,  while  ap- 
pellant had  little  influence  himself,  and  no  relatives  of  much 
weight  in  tlie  county;  and  whether  danger  of  mob  violence  was 
Imminent  or  not  appellant  was  for  his  protection  against  it  re- 
moved hy  otflcia's  to  the  jail  of  Fayette  county,  where  he  was 
kept  until  the  August  term  of  court,  1898,  when  his  trial  was  had. 
These  facts  were  fully  presented  on  his  motion  for  change  of 
venue,  and  numerous  witnesses  were  examined  at  the  same  time. 
But  while  most  or  all  of  iheni  testified  there  was  or  had  been 
considerable  feelinrr  of  prejudice  against  appellant  on  account 
of  the  killintr,  neniiy  all  of  them  expressed  the  opinion  he  could 
get  a  fair  and  impartial  trial  in  Anderson  county.  The  circuit 
judjie  has  a  sound  discretion  in  deciding  such  motion,  and,  of 
course,  better  opportunity  of  properly  estimating  credibilitv  of 
witnesses  and  weight  of  eviilence  than  this  court;  and,  there- 
fore, while  we  have  authority  to  revise  and  reverse  his  judgment 
on  such  motion  it  is  not,  nor  ought  to  be,  done  except  when  we 
are  satisfied  that  discretion  has  been  abused. 

Appellant  was  not,  we  think,  prejudiced  by  the  order  overruling 
his  motion  for  a  continuance,  because    the   testimony  of   the  ab- 
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sent  witness  would  have  been  merely  cumulative  on  the  subject 
of  threats  by  the  deceased.  The  lower  court  ought  to  have  passed 
on  the  motion  to  require  Commonwealth's  attorney  to  admit  the 
statements  contained  in  the  affidavit  as  true,  and  would,  no 
doubt,  have  done  so  if  his  attention  had  been  called  to  the  sub- 
ject ai^ut  which  appellant  and  himself  seemed  to  have  been  care- 
loss  and  indifferent.  There  is  some  complaint  of  error  of  the  court 
in  refusing  to  permit  witnesses  to  testify  as  to  all  that  was  said 
on  certain  occasions.  But  we  think  in  each  instance  all  that 
was  material  in  any  of  such  conversations  was  sulistantially 
heard  by  the  jury. 

We  perc6ive  from  the  record  no  such  conduct  on  part  of  the 
Commonwealth's  attorney  in  his  closiLg  argument  as  was  calcu- 
lated to  mislead  or  confuse  the  jury  as  to  the  manner  in  which 
the  killing  occurred,  or  the  character  ut  punishment  they  were 
required  under  instructions  of  the  court  and  $iccording  to  facts 
proved  to  inflict. 

There  does  not  appear  to  us  any  error  in  the  instructions,  cer- 
tainly none  by  which  appellant  could  have  been  prejudiced. 

Judgment  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


MATTINGLY  v.  RUSSELL. 

Filed  March  28,  1894.    Appeal  from  Marlon  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Jndfze  Brent,  afl^rniing. 

Warranty— Pleading— Where  the  owner  of  a  stallion  induced  the  owner  of 
a  large  number  of  mares  to  breed  them  to  his  stallion,  representing  that 
the  stallion  was  a  good  breeder  and  sure  foal-getter,  and  when  it  was  too 
late  to  breed  elsewhere  for  that  season  the  stallion  proved  not  to  be  a  sure 
foal- getter,  thus  causing  the  owner  of  the  mares  to  lose  the  Income  from 
them  for  that  season,  the  owner  of  the  stallion  is  not  liable  for  such  loss 
unless  he  knew  or  ought  to  have  known  that  the  animal  was  defective  and 
not  fit  and  sufUclent  for  the  purpoFes  for  which  he  was  warranted;  and, 
therefore,  to  entitle  the  owner  of  the  mares  to  recover  he  must  allege  that 
the  owner  of  the  stallion  knew  or  ought  to  have  known  that  fact.  And  he 
must  also  allege  that  the  mares  were  actually  bred  to  the  horse;  the  allega- 
tion that  there  was  an  agreement  to  hreod  them  is  not  sufficient. 

H.  W.  Rives  for  appellant;  S.  A.  Russell  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  BEAM. 

Filed  March  28,  1894.     Appeal   from  Nelson  Circuit  Court.    Opinion  of   the 

court  by  Judge  Barbour,  reversing. 

1.  Railroads— Contract  as  to  fencing  right  of  way—Set  off— The  appellant 
railroad  company  having  furnished  appellee  the  material  with  which  to 
build,  on  his  land  and  for  his  benefit,  a  switch  or  side  track,  diverging  from 
Its  main  track,  under  the  agreement  that  it  was  to  have  a  lien  on  the  switch 
and  the  land  on  which  it  was  built  to  secure  payment  for  the  material  fur- 
nished, in  this  action  to  enforce  that  lien  in  which  the  appellee  pleads  as  a 
set-off  the  amount  which  it  will  cost  to  build  a  fence  on  each  side  of  appel- 
lant's right  of  way  through  the  land,  alleging  that  appellant  hnd,  in  con- 
sideration of  the  grant  by  him  of  the  right  of  way,  agreed  to  build  such  a. 
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fenoe,  bat  had  failed  to  do  bo,  the  appellee  is  entitled  to  the  set  off  only  in 
tbt)  event  be  builds  tbe  fence  within  a  reasonable  tlnae,  and  the  oase  should 
be  kept  on  the  docket  for  that  purpose;  and  if  he  falls  to  build  tbe  fenoe 
within  reasonable  time  his  set-off  should  be  dismissed  without  prejudice. 
And  the  judgment  Bhculd  further  provide  that  after  the  fenoe  is  built  appel- 
lee shall  maintain  it  at  his  own  cost. 

2,  Parties  to  contract— Although  the  contract  as  to  the  right  of  way  was 
made  in  the  name  of  the  "Middle  Division  of  the  G.  &  O.  R.  R.  Co.," 
yet,  as  it  was  made  by  appellant's  agents  and  appellant  has  from  the  very 
beginning  been  the  only  parry  interested  in  the  road,  it  is  bound  by  the  con- 
tract. 

John  S.  Kelley  for  appellant;  John  D.  Wickliffe  for  appellee. 

DEGMAN  V.  MASON  COUNTY. 

Filed  March  28,  1804.    Appeal  from  Mason  Circuit  Court.    Opinion  of  tbe 

court  by  Judge  Barbour,  aflOrming. 

Fraud— Where  a  county  obligated  itself  to  pay  to  a  turnpike  road  company 

a  certain  sum  per  mile  for  the  building  of  its  road,  and  after  the  road  was 

built  the  county,  upon  report  of  commissioners  that  the  road  was  two  miles 

and  four  rods  long,  paid  over  to  appellant,  as  president  of  the  road,   tbe 

amount  due  upon  that  basis,  if  appellant  knew  that  the   road  was  in  faoli 

only  one  and  three-fourths  miles  long  his  demanding  and  receiving  of  the 
county  pay  for  two  miles  and  four  rodiS.  even  though  technically  based  upon 
tbe  report  of  the  commissioners,  should  he  treated  as  a  fraudulent  repre- 
sentation, and  he  is  liable  to  the  county  for  the  amount  paid  him  in  excess 
of  what  was  due  upon  the  basis  of  the  actual  length  of  the  road.'  And  it  is 
Immaterial  whether  or  not  be  derived  henelit. 

Cochran  &  Son  and  T.  C.  Campbell  for  appellant;  C.  D.  Newell  and  Coons 
&  McGlli  for  appellee. 

NEWPORT  NEWS  &  MISSISSIPPI  VALLEY   CO.  v.    THOMAS. 

Filed  March  28,  1894.     Appeal  from  Henderson  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Motion  to  quash  return  on  summous— Appearance— Where  a  defendant, 
by  answer  or  motion  to  quash  tbe  return  on  tbe  summons,  objects  to  the 
jurisdiction  of  bis  person,  although  he  answers  to  tbe  merits  after  bis  ob- 
jection is  improperly  overruled,  he  doeR  not  thereby  waive  his  objection  to 
the  want  of  jurisdiction  or  service  of  process,  and  may,  upon  appeal  from 
final  judgment  against  him,  insist  that  the  court  below  never  acquired 
jurisdiction  of  his  person.  But  as  the  defendant  in  this  case  voluntarily 
answered  to  the  merits  before  the  court  had  takeb  any  action  upon  Its  mo- 
tion to  quash  the  return  on  the  summons,  it  must  be  regarded  as  having 
entered  its  appearance  and  can  not  now  object  to  the  service  of  prooesa, 
although  tbe  order  filing  answer  recited  that  defendant  did  not  waive  Ita 
right  to  quash  the  service  of  summons. 

2.  Appraisement  of  stock  killed  by  railroad  train— Under  tbe  statute 
which  provides  that  after  giving  notice  the  owner  of  stock  killed  by  a  rail- 
road train  may  have  tbe  animals  apprnif^ed,  and  if  the  company  falls  to  pay 
tbe  amount  of  tbe  appraisement   within   sixty  days   he  may   recover  25  per 

cent,  additional.  If  he  succeeds  in  obf fining  a  verdict  for  the  amount  of 
the  appraisement,  it  Is  not  necessary  fur  ihe  plaintiff  to  set  out  in  bis  peti- 
tlou  the  notice  in  hsec  verba,  or,  in  fact,  to  make  any  more  speciflo  allega- 
tion than  that  notioe  was  served  and  the  property  duly  appraised,  as  the  fact 
of  notice  and  appraisement  is  not  for  the  consideration  of  the  jury,  but 
comes  up  upon  motion  after  tbe  verdict. 

H.  Same— While  tbe  notice  must  sp€*clfy  the  time  and  place  of  tbe  appraise- 
ment, yet  in  tbe  absence  of  a  bill  of  exceptions  this  court  must  assume.  In 
support  of  the  judgment,  that  both  the  notice  and  appraisement  were  In 
accordance  with  tbe  statute. 
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4.  Yerdiot  for  more  than  was  olaimed— As  tbe  Terdiot  was  for  iS6  more 

than  was  olalmed  Id  tbe  petition,  in  the  abaenoe  of  any  evidence  tbis  oonrt 

must  assume  tbat  tbis  was  a  mistake  which  could  be  plainly  corrected  by 

tbe  court  with  tbe  data  before  it;  and  as  plaintiff  remitted  tbe  t26  and- 

judgment  was  rendered  for  only  tbe  amount  claimed  in  tbe  petition,  this 
court  can  not  reverse  on  tbat  ffround. 

P.  H.  Darby  and  John  C.  Qates  for  appellant;  Montgomery  Merritt  for 
appellee. 

LOUISVILLE  COURIER  JOURNAL  CO.  v.  POPE. 

Filed  April  11.  1894.    Appeal  from  Nelson  Circuit  Court.    Opinion  of  tbe 

court  by  Judge  Barbour,  afBrming. 

1.  Libel— Evidence— In  an  action  agaiuRt  the  publisher  of  a  newspaper  tor- 
libel,  the  publication  complained  of  being  in  substance  tbat  W.  had  been 
poisoned  by  his  wife  and  was  expected  to  die,  and  that  he  suspected  ]m« 
proper  relations  oetween  his  wife  and  plaintiff,  and  that  plaintiff  was 
charged  with  furnlBhing  the  wife  with  the  poison,  the  defendant  having 
been  permitted  to  prove  by  the  brother  of  W.  tbat  W.  charged  when  he  was 
taken  suddenly  ill  that  his  wife  had  administered  poison  to  him  and  that 
she  bad  been  instigated  thereto  by  plaintiff,  and  that  the  wife  had  confessed 
that  she  did  administer  the  poison,  it  was  competent  for  plaintiff  to  prove 
by  the  wife  of  the  deceased  that  her  husband  never  charged  that  there  was. 
any  criminal  Intimacy  between  her  and  plaintiff  or  that  plaintiff  was  cou" 
cerned  In  the  poisoning,  and  tbat  he  did  not  make  any  charge  against  her 
of  having  poisoned  hlni,  and  tbat  she  did  not  make  any  confession,  except 
under  threats  of  violence,  and  that  fhe  Immediately  tbereaftAr  told  her  hus- 
band In  her  brother's  presence  that  he  bad  made  her  confess  to  a  thing  she 
had  never  done. 

5.  Same— The  court  properly  refused  to  allow  defendant  to  prove  the  con- 
tents of  a  letter  claimed  to  have  been  written  by  the  wife  of  the  deceased  to. 
plaintiff,  as  the  letter  waii  never  delivered  to  plaintiff,  but  was  burned  by 
tbe  writer. 

8.  Same— Special  damage— Where  the  libelous  language  Is  actions i<]e  per 

se  it  is  not  npcesffnry  to  enable  the  party  to  show  special  Injury  that  he 
should  plead  it  with  ihat  particularity  which  Is  required  In  an  action  where 
special  damages  only  can  he  recovered. 

In  this  oa(«,  as  tlie  petition  alleges  that  the  publication  has  injured  the 
plaintiff,  a  physician,  in  his  bnolness.  it  was  proper  to  Instruct  the  jury 
tbat  he  might  recover  for  such  injury.  If  any. 

4.  Punitive  damages— To  auchnrl/e  the  jury  to  award  punitive  damages 
in  an  action  for  libel  it  is  not  necessary  that  an  Intention  to  injure  should 
be  shown. 

6.  Same— Instructions  to  jury— While  it  would  have  been  better  perhaps 
if  the  court  had  not  attempted  by  its  instructions  to  separate  the  compensa- 
tory damages  from  the  punitive  damages,  and  simply  have  told  the  jury  If 
they  found  for  the  plaintiff  they  might  award  him  such  damages  as  they 
should  deem  proper  and  just  from  all  the  facts  and  circumstances  proved  in 
the  case,  yet  the  defendant  can  not  complain,  as  this  separation  was  sug- 
gested by  it  in  tbe  instructions  which  it  requested  the  court  to  give  to  the 
juhy. 

F.  Hagan  for  appellant :  Geo.'S.  Fulton,  E.  E.  McKay  and  John  D.  Wiok- 
liffe  for  appellee. 

BOAZ  V.  WADE. 

Filed  April  18,  1894.    Appeal  from   Fnlton  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Brent,  affirming. 

Sales  of  personal  property— Passing  of  title— Where  the  purchaser  of  a  stock 
of  goods  agreed  to  take  only  such  goods  as  were  "merchantable,"  and  was 
to  pay  cost  for  them,  It  is  evident  an  invoice  was  contemplated  by  the 
parties,  and  tbe  title  did  not  pass  until  the  invoice  was  made.    But  an  in- 
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voioe  having  been  made,  the  fact  that  there  were  a  few  artioles  as  to  the 
price  of  whiob  the  purohaser  was  dissatisfied,  and  for  the  purpose  of  adjust- 
ing which  the  seller  promised  he  would  look  over  the  invoice,  did  not  pre- 
•vent  the  title  from  passing.  Nor  was  it  necessary  that  the  invoice  should  be 
footed  up  in  order  to  pass  the  title. 
J.  G.  Flournoy  for  appellant:  Smith,  Bobbins  &  Thomae  for  appellee. 

HANAL'KR,  KOHN  &  CO..  &o.  v.  OBERLIN. 

Filed  April  18.  1894.    Appeal  from  Laurel   Circuit  Court.     Opinion   of  the 

court  by  Presiding  Judge  Brent,  dismissing  appeal. 

Appellate  practice— Statement  of  parties— A  statement  of  parties  naming 
^'Hanauer,  Kohn  &  Co.,  &a.,  af*  appellants  Is  so  indefinite  that  the  appeal 
must  be  dismissed.  Even  if  the  srateusent  would  be  sufiQcient  t-o  malce  any 
Hanauer  and  any  Kohn,  who  were  before  the  lover  court,  parties  to  the  ap- 
peal, it  does  not  appear  that  any  person  bearing  either  of  those  names  was 
before  the  court  or  that  judgment  was  rendered  against  any  person  bearing 
either  of  those  names.  Besides,  the  statement  says  there  are  two  judgments 
appealed  from,  and  yet  only  one  judgment  apptmrs  in  the  record. 

Ewell  &  Smith  for  appellants;  Tbuu^as  H.  Hines  for  appellee. 

COCKESHAM,  JR.  v.   MILLER. 

Filed  April  18,  189(.     Appeal  from  Wolfe  Court  of  Common  Pleas.     Opinion 
of  the  couit  by  Judge  Yost,  affirming. 

1.  A  sale  of  standing  trees,  in  contemplation  of  their  immediate  separation 
from  the  soil  by  either  the  vendor  or  the  vendee,  where  they  are  selected  and 
marked  by  the  purchaser  with  the  knowledge  and  consent  of  the  vendor,  is 
a  constructive  severance  and  delivery  of  them,  and  the  contract  is  enforcea- 
ble not  only  against  the  owner  of  the  land,  but  against  any  subsequent  pur- 
x)haser  thereof  with  notice  of  the  sale.  But  if  one  purchases  land  for  a  valua- 
ble consideration  and  acquires  title  thereto  without  notice  of  any  such  sale 
of  the  trees  standing  thereon,  he  is  entitled  to  them,  and  the  purchaser  of 
the  trees  must  look  to  his  vendor  for  damages. 

In  this  case  the  vendor  of  land  having  reserved  iOO,000  feet  of  poplar  and 
ash,  to  be  severed  by  a  certain  time,  giving  the  vendee  notice  that  he  had 
sold  that  much  timber  upon  condition  that  it  was  removed  by  the  time  speci- 
fied, and  telling  him  that  it  was  to  be  his  if  not  removed  by  that  time,  the 

time  specified  having  passed  without  the  tlmi)er  having  been  severed,  the 
purchaser  of  the  timber  can  not  enforce  the  contract  against  the  purchaser 
of  the  land,  although  his  purchase  may,  in  fact,  have  lieen  unconditional, 
the  purchaser  of  the  land  having  notice  only  of  a  conditional  sale  of  the 
timber. 

2.  Same— Passing  of  title— A  sale  of  enouffh  trees  upon  the  vendof 's  land 
to  matsH  100,000  feet  did  not  pass  the  title  to  any  particular  trees  nor  give  to 
the  purchaser  the  right  to  enter  and  cut  the  timber  without  the  consent  of 
the  vendor. 

Wood  &  Day  for  appellant;  T.  C.  Johnson,  Z.  T.  Hurst,  W.  W.  McGuire 
and  Wm.  U.  Holt  for  appellee. 

SAYLOR    V.  SAYLOR. 

Filed  April  18,1894.    Appeal  from  Harlan  Circuit  Court.     Opinion   of  the 

court  by  Judge  Yost,  reversing. 

Divorce— In  this  action  by  the  wife  for  maintenance  and  alimony,  in 
which  the  husband,  by  his  answer,  which  was  made  a  counterclaim,  alleged 
that  the  wife  had  been  guilty  of  adultery  and  prayed  an  absolute  divorce, 
the  evidence  was  sufficient  to  entitle  the  husband  to  the  relief  sought. 

Weller  &  Hays,  G.  A.  Eversole,  W.  J.  Saylor  and  Wm.  H.  Holt  for  appel- 
lant. 
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CLAYTON.  &o.  \.   BALLARD,  &o. 

Filed  April  18,  1894.     Appeal  from  Marion  Circuit  Court.     Opinion  of  the 

court  by  Judge  Yost,  affirming. 

Husband  and  wife— Sale  of  wife's  land— Rescission— When  husband  and 
wife  united  in  a  sale  of  the  wife's  lard,  executing  a  bond  of  conveyance 
therefor,  and  the  wife  dying  without  having  conveyed,  the  land  was  recovered 
from  the  purchaser  by  her  heirs,  the  husband's  estate  is  not  liable  to  the  pur- 
ohnser  for  the  value  of  the  improvements  put  upon  the  land. 

H.  W.  Rives  for  appellants;  W.  J.  Lisle  for  appellees. 

NORTH CUTT,  &r.  v.  EMISON. 

Filed  April  18,  1894.    Appeal  from  Scott  Circuit  Court.    Opinion  of  the  court 

by  Judge  Barbour,  alTirmlng. 

Principal  and  surety- In  this  controversy  between  appellants  and  appellee 
-as  to  ivhether  appellants  were  principals  in  a  certain  note  and  appellee,  their 
surety,  or  whether  appellee  was  principal  and  appellants  his  sureties,  al- 
though appellee's  name  was  the  first  on  thu  note,  it  was  competent  for  him 
to  show  by  parol  proof  that  he  was,  in  fact,  only  a  surety,  and  the  evidence 
is  sufficient  to  support  the  f  nding  of  the  lower  court  that  his  contention  is 

oorrect. 

V.  F.  Bradley  and  H.  P.  Montgomery  for  appellants;  James  E.  Cantrill 
for  appellee. 

MURRAY  &  BARNES  v.  DE  JARNETTE. 

Filed  April  18,  1894.    Appeal  from  Breckinridge  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Appellate  practice— Where  the  law  and  facts  in  an  ordinary  action  are 
flubmitted  to  the  court,  this  court  can  not  review  the  rulings  of  the  court 
upon  the  trial  unless  there  is  both  a  separation  of  the  conclusions  of  law 
And  fact  and  a  motion  for  a  new  trial.  And  as  there  was  no  motion  for  a 
new  trial  in  this  rase,  nothing  is  presented  for  consideration  except  the 
flufficiency  of  the  pleadings  to  support  the  judgment. 

2.  Attorneys- Where  goods  upon  which  an  attachment  had  been  levied 
were  sold  by  the  sheriff,  under  order  of  the  county  judge  pending  the  litiga- 
tion, and  the  sheriff,  upon  the  representation  of  the  attorney  who  brought 
the  suit  that  he  was  the  agent  of  plaintiffs,  and  that  the  proceeds  of  sale 

should  be  paid  to  him.  was  induced  to  pay  the  money  to  the  attorney,  the 
attachment  having  subsequently  been  discharged  and  the  sheri£f  required 
to  account  to  the  defendants  for  the  proceeds  of  the  attached  property,  in  this 
action  brought  for  that  purpose  the  sheriff  was  entitled  to  judgment  against 
the  attorney  for  the  amount  paid  to  him,  the  attorney  having  no  right  to 
collect  the  money  at  the  titne  and  under  the  circumstances  he  did.  And  it 
constitutes  no  defense  to  the  attorney  that  he  paid  the  money  to  his  clients, 
nor  were  the  clients  necessary  parties,  and  the  court  properly  refused  to 
have  them  made  parties. 
Murray  &  Jtiarnes  for  appellants;  N.  MoC.  Mercer  for  appellee. 

MAPLES  V.  TRADERS  DEPOSIT   BANK. 

Filed  April  18.  1894.    Appeal  from  Montgomery  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  A  negotiable  note,  payable  at  a  regularly  chartered  bank  of  this  State, 
and  which  is  indorsed  in  blank  by  the  payee,  and  before  its  maturity 
discounted  by  the  indorser  in  the  usual  course  of  business  to  the  bank  where 
it  is  made  payable,  is  thereby  placed  upon  the  footing  of  a  bill  of  exchange, 
although  not  indorsed  by  the  indorsee. 

2.  Waiver  of  notice  of  nonpayment  may  be  either  oral  or  written. 
J.  J.  Cornelison  for  appellant;  O'Rear  &  Bigstaff  for  appellee. 
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TRUSTEES    OF    COMMON    SCHOOL    DISTRICT    NO.    18.    KENTON 
COUNTY  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

Filed  April  18,  1894.    Appeal   from  Keoton  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Brent,  afSrming. 

1.  Taxation  of  railroads  for  sobool  purposes— Prior  to  the  amendment  of 
April,  1890,  to  article  8,  chapter  99,  General  Statutes,  the  statute  made  no 
proTision  for  ascertaiuing  the  length  anfl  value  of  that  part  of  a  railroad 
within  a  school  district;  and  in  this  action  against  a  railroad  company  to 
recover  taxes  levied  by  a  school  district  in  the  year  1888  the  averment,  of 
length  and  value  in  the  petition  can  not  avail,  as  the  court  can  not  by  evi- 
dence ascertain  and  fix  values  for  taxation  in  any  case,  and  much  lesa 
where,  as  in  this  case,  the  law  requires  it  to  be  ascertained  and  fixed  by  the 
railroad  commissioners  upon  the  reports  of  the  chief  offlf:ers  of  the  road. 

3.  Same— Even  if  the  value  had  been  ascertained  and  a  proper  allegation 
made  on  that  point  the  petition  is  fatally  defective  in  that  it  fails  to  aver 
that  the  auditor  had  notified  the  defendant  and  the  county  clerk  of  the 
amount  assessed  against  the  defendant.  And  this  defect  makes  it  impossi- 
ble also  to  recover  taxes  leived  for  the  years  18U0  and  1891. 

8.  Same— The  petition  is  further  defective  in  so  far  as  it  attempts  to  state 
a  cause  of  action  under  the  act  of  April,  1890,  in  that  it  does  not  allege  that 
the  county  superintendent  had  furnished  the  defendant  with  the  boundary 
of  the  district. 

4.  Same— Although  an  amended  petition  offered  by  plaintiff  did  not  cure 
the  defects  in  the  original  petition  the  court  should,  instead  of  rejecting  it, 
have  permitted  it  to  be  filed  and  sustained  a  demurrer  to  the  petition  as 
amended.  But  as  the  amendment  is  made  part  of  the  record,  and  plainly 
does  not  cure  the  defects  of  the  petition,  this  court  will  presume  it  was 
rejected  for  that  reason,  and  as  the  court  below  did  not  dismiss  the  petition 
until  plaintiffs  had  refused  to  plead  further,  plaintiffs  were  not  prejudiced 
by  the  irregular  practice. 

6.  Same— Under  the  common  school  law  of  1888  which  provides  for  the 
imposition  of  a  tax  where  any  schoolhouse  "has  been  condemned  and  needa 
repairing"  the  .word  "repairing"  means  resorting  or  renewing  to  any  ex- 
tent, even  to  rebuilding. 

Tisdale  &  Gray  for  appellants;  J.  W.  Bryan  for  appellee. 

FUCHNER  V.  SCHULTEN,  &o. 

• 

Filed  May  9,  1894.    Appeal  from   Kenton  Circuit   Court.    Opinion   of  the 
court  by  Judge  Barbour,  afiSrming. 

1.  Assignment  by  operation  of  law— It  is  an  anomaly  for  a  mortgagee 
himself  to  appeal  to  court  to  have  the  mortgage  executed  to  him  by  his 
debtor  declared  to  operate  as  an  assignment  for  the  benefit  of  all  the  mort- 
gagor's creditors.  But  even  if  a  mortgagee  could  thus  attack  his  own 
mortgage  there  is  no  pleading  in  this  case  which  would  authorize  the  court 
to  render  such  a  judgment. 

2.  Fraudulent  mortgage— The  evidence  is  sufficient  to  show  that  the  mort- 
gage executed  to  appellant  was  without  consideration  and  executed  with  the 
de«ign  to  defraud  the  mortgagor's  creditors. 

Cleary  &  Cleary  and  H.  I.  Gausephol  for  appellant;  J.  M.  Dial  for  appellees. 
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ACCEPTANCE-  Page, 

uoclon  on  acreptaDoe — plea  of  hod  est  factum— evidence  of  written 
contemporaneous  agreement  to  pay  conditionally  not  admissible.  761 
ACCIDENT  INSURANCE— Se«  Insurance,  7,  8,  9,  12,  13,  14. 
ACTIONS-See   Arrest  of   Debtors,  2;  Dt^oedents'   Estates,   2;  Dogs,  1: 
Executors  and  Administrators,  8;  Neglect,  28,   30;  Railroads,  26;  Tax 
Sales,  6- 

1.  to  require  railroad  to  run  trains  between  two  towns,  as  required 

by  act  of  incorporation,  must  be  instituted  by  Commonwealth— 
neither  town  has  right  of  action  against  railroad  to  recover  dam- 
ages therefor  314 

2.  mort$2tagor  can   not  maintain  action   to  set  aside  mortgage  on 

grdund  that  the  debt  thereby  secured  was  obtained  by  fraud 
unless  he  also  seeks  to  set  aside  the  contract  creating  the  debt 388 

8.  plaintiff  has  absolute  right  to  dismiss  without  prejudice  at  any 
time  before  n  final  submlHsion 394 

4.  county  may  maintain  action  against  sheriff  and  his  sureties  for 
his  failure  to  pay  over  t^ixea  coUt'oted  remaining  in  his  hands 
after  crdditors  uf  county  aro  paid  by  him 405 

6.  county  has  no  cnuse  for  action  for  unlawful  trespass  on  a  public 
road'which  has  become  a  part  of  a  municipal  corporation  677 

6.  action  in  one  county  quia  timet  as  to  land  in  two  counties— sub- 

seqnent  action  may  be  mulntained  in  other  county  for  trespass 
while  first  action  is  still  pending 614 

7.  plaintiff  has  right  to  dismiss  without  prejudice  at  any  time  before 

a  final  submission •. 680 

8.  when  there  is  a  final  submission 680 

9.  widow  or  minor  child  of  one  killed  through  careless  use  of  fire- 

arms may  maintaiif  action   to  recover  damages— constitutional 

law 782 

ACTION  TO  QUIET  TIILE- 

1.  owner  of  land  may  maintain  action  to  set  aside  a  deed  which  con- 
stitutes a  cloud  upon  his  title,  evnn  when  not  in  actual  po-csession,  211 
9.  plaintiffs  had  right  to  have  certain  commissioner's  deed  for  their 

land  cancHllHd  whether  they  were  in  possesai«)n  or  not 511 

ADVANCEMENTS— See  Decedents'  Estates,  6,  7;  Husband  and  Wife,  6— 

1.  children  properly  made  to  account  for  advt&ncements  received  from 

their  mother  in  certain  case 749 

2.  advancement  by  father  t'^  son  not  a  fraud  on  wife's  marital  rights.  765 
8.  settlement  of  accounts  of  advancements  correctlv  made 792 

ADVERSE  POSSESSION-See   Boundary,  6:  Joint  Tenants,  2;  Land- 
lord and  Tenant,  2;  Partition,  6:  Patents,  1,  6— 

1.  patent  void  if  issued  for  land  that  had  been  enclosed  and  held  ad- 

versely   by   another  for   fifteen    years,   although    not  embraced 

in  deed  under  which  he  claims 3. 

2.  ot  fifteen  years  sufficient  to  maintain  trespass 112 

8.  possession   of  defendant  amicable  until  within   ten   years  before 

action  to  recover  laud,  plaintiff   entitled  to  recover 171 

4.  burial  of  dead  in  ceraet>ery  lot  and  erection  of  gravestones  evidence 

of  adverse  claim  of  easement  in  lot 837 

6.  riflfht  of  bprial  in  a  cemetery  lot  may  be  acquired  by  prescription.  837 

6.  possession  of  one  who  has  buried  hi.^  dead  in  lot  not  ousted  by  in- 

truder who  allows  gravestones  to  stand   .     ...  887 

7.  entry  upon  interference  by  junior  patentee— extent  of  constructive 

possession 402 

8.  declarations  as  to  nature  of  possession  made  to  third  party  by  a 

defendant,who  claims  by  ad verf%e  possession,  competent  to  show  his 

claim  was  friendly  and  not  adverse 46  _ 
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AFFIDAVIT—  PaKe. 

suffloient,   although   Dame  of  affiant  does  not  appear   in   body  of 

writing Ifll 

AGREED  CASE- 

wbere  agreed  facts  are  submitted  to  oourt  no  neoessity  exists  for  a 

separation  of  oonolusioDS  of  law  and  fact 506 

AIDERS  AND  ABETTORS— See  Appeals,  21;  Instructions,  97,  88,  38— 

1.  in 'Gommissinn  of  statutory  ofifenses— when  they  may  be  convicted 

as  principals 258 

2.  one  may  be  convicted  as  aider  and  abettor  of  one  committing 

manslaughter 502 

ALIMONY— See  Divorce,  2,  7— 

1.  wife  may  be  allowed  alimony,  although  the  divorce  was  obtained 

by  the  husband  .  • ^ 439 

j3.  certain  allowance  as  alimony  reasonable — 489 

8.  defendant,  by  replying,  waived  right  to  object  to  wife's  answer 
claiming  alimony  becfiuse  not.  styled  a  counterclaim 489 

4.  when  allowed  to  wife  when  divorce  is  granted  to  husband 801 

5.  certain  allowino^  as  alimony  excessive  and  unreasonable 801 

ALLEGATION  AND  PROOF— See  Landlord  and  Tenant,  2ih 
ALLEYS— See  Strnets  and  Alleys. 

ALTERATION  OF  WRITTEN  INSTRUMENTS- 

1.  change  of  name  of  payee  in  note,  after  ic  is  signed  by  surety  with- 

out liis  consent,  releases  him 270 

2.  note  executed   for  land   purchased— insertion   l^y  payee  of   words 

"deed  to  be  made  when  notes  are  paid"  not  a  material  alteration.  607 
8.  addition  of  words  "with  interest  from  date"  a  material  alteration 

of  a  note 784 

4.  party  relying  upon  alteration  of  a  note  as  a  defense  must  plead  it.  784 

5.  alteration  of  note  can  not  he  proven  under  plea  of  non  est  factum,  784 
APPEALS— See  Agreed   Case;  Attachments,  15;  Bill   of  Exceptions,  1, 

3,  6:  Bonds,  6.  Evidence,  36,  32,  41:  Guaixllan  and  Ward,  H;  Husband 
and  Wife,  10;  Mandate,  1;  Partnership,  15,  16;  Pleadings,  46;  Prac- 
tice in  Civil  Cases.  11:  Prohibition,  Writ  of,  3;  Railroads,  3— 

1.  that  lower  oourt  improperly  dismissed  a  paragraph  of  i)etitlon  do 

ground  for  cross  appeal 69 

2.  such  dismissed  caust)  of  action  can  be  set  up  in  another  action 60 

3.  on   a  particular  record   Superior  Court  can   not  determine  that 

lower  court  erred  in  construing  will -61 

4.  appeal  lies  to  circuit  court  from  order  refusing  to  probate  will, 

whether  for  want  of  jurisdiction  or  other  cause 130 

6.  no  reversal  for  error  not  made  ground  for  new  trial 158 

6.  no  reversal  for  i-ejection  of  evidence  in  absence  of  avowal  as  to 

what  witness  would  state 158 

7.  neither  bill  of  exceptions  nor  motion  for  new  trial  necessary  to 

enable  appellate  court  to  review  judgment  on  verdict  pursuant  to 
peremptory  instruction  where  no  evidence  was  introduced 175 

8.  apiieal  lies  from  judgment  dissolving  injunction  on  final  hearing.  180 

9.  in  the  absence  of  an  exception  to  exclusion  of  testimony  the  cor- 

rectness of  the  court's  ruling  can  not  be  inquired  into 206 

10.  waiver  of  right  to  object  to  want  of  notice  of  filing  of  mandate  of 

appellate  court 206 

11.  rejection  of  evidence  not  assigned  as  ground  for  new  trial  is  not  a 

reversible  error 807 

12.  cross  appeal  can  not  be  granted  against  one  not  an  appellant 208 

13.  judgment  of  chancellor  on  question  of  fact  supported  by  evidence.  215 

14.  judgment  findins  entry  upon  land  was  with  owner's  consent  sus- 

tained by  evidence 918 

15.  presumed  on  appeal,  where  the  record  does  not  show  otherwise, 

that  trial  of  defendant  in  criminal  case  was  in  all  respects  regular,  256 

16.  the  record   not  sh(»wing  the  contrary,  it  is  presumed  on  appeal 

that  defendant  was  tried  at  a  regular  term        256 

17.  decision  of  trial  court  on  challenge  to  panel  can  not  be  reviewed 

on  appeal 841 

18.  certain  appeal  taken  and  transcript  filed  as  required  by  law 348 

19.  appea!  can  not  be  dismissed  for  want  of  assignment  of  errors 848 

20.  weight  on  appeal  of  4?erdict  of  properly- instructed  jury  in  criminal 

cases 357 
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APPEALS— Continued.  PaRe. 

81.  where  verdiot  oonvioting  of  manslaughter  as  a  prinoipal  is  en- 
tirely unauthorized  by  evidence,  on  appeal  it  will  not  be  assumed       i 
that  defendant  was  oonvioted  as  aider  when  he  Is  not  so  charged 
in  indictment,  and  preponderance  of  evidence  would  not  author- 
ize even  that  verdict 867 

92.  in  absence  of  bill  of  evidence  it  is  presumed  on  appeal  that  the 
evidence  authorized  the  judgment  below 889 

28.  in  criminal  cases  judgment  will  be  reversed  only  for  error  of  law 

prejudicial  to  defendant's  substantial  rights 487 

24.  criminal  case  reversed  only  for  errors  of  law  occurring  on  trial  . . .  477 

.26.  no  reversal  in  such  case  can  be  granted  foi*  refusril  of  trial  court 

to  grant  a  new  trial  on  account  of  newly -discovered  evidence 477 

26.  when  only  question  on  appeal  is  right  of  debtor  to  $20,  as  exempt 

under  homestead  law,  Court  of  Appeals  has  no  jurisdiction   to 
entertain  appeal 490, 

27.  verdict  of  jury  ns  to  facts  in  criminal  case  not  set  aside  if  Supported 

by  any  evidence    686 

28.  when  judgment,  of  conviction  in  criminal  case  maybe  reversed  be- 

cause of  insufSoiency  of  evidence  to  sustain  verdict 668 

29.  judgment  on  verdict  convicting  of  murder  not  sustained  by  any 

evidence 662 

W.  statement  of  parties  to  appeal,  naming  "T.,  etc.,"  as  appellees, 

makes  only  T.  an  appellee       678 

81.  only  those  mentioned  in  "statement"  treated  as  parties  to  an  ap- 

peal—right to  amend  statement 605 

82.  failure  to  file  such  statement  not  ground  for'dismissal  of  appeal, 

but  merely  for  striking  of  case  from  doclcet 605 

88.  where  record  contains  only  part  of  evic'ence  heard,  presumed  on 

appeal  that  instructions  and  verdict  were  authorized  by  evidence.  606 
81.  when  evidence  is  conflicting  verdict  of  jury  will  not  be  set  aside 

on  appeal 606 

85.  certain  verdict  authorized  by  evidence 605 

86.  pleading  tendered  but  rejected   not  considt^red   on   appeal  unless 

made  part  of  record  by  order  of  court  or  bill  of  exceptions 649 

87.  judgment  on  appeal  being  set  aside  because  anpellee  had  died  be- 

fore  date  of    submission— cause    being   revived  and    submitted 
again,  former  opinion  adopted ...668 

88.  case  not  reversen  a<(  to  issue  of  fact  in  equity  unless  judgment  is 

I  clearly  against  weight  of  evidence 679 

89.  ordinary  action   submitted   to  court— failure  to  file  motion  and 

grounds  for  new  trial — question   that  may  bo   considered  on  ap- 
peal    704 

40.  damages  on  appeal— when  allowable 702 

41.  refusal  of  lower  court  to  grant  appeal— mandamus  from  Court  of 

Appeals  the  proper  remedy 718 

42.  apueal  denied  by  lower  court,  appellate  court  will  by  mandamus 

compel  granting  of  appeal 768 

43.  clerk   of  Court  of  Appeals  can  not  grant  appeal  from  judgment 

until  after  expiration  of  term  of  lower  court  at  which  it  was  ren- 
dered   —  768 

44.  appeal  from  judgment  for  Commonwealth  in  misdemeanor  case 

can  not  be  affirmed  as  a  delay  case 780 

46.  appeal  in  criminal  case  affirmed  when  there  was  no  demurrer  to 

indictment  or  motion  for  new  trial 781 

46.  failure  of  appellant  to  prosecute  appeal— dismissal 792 

47.  judgmept  not  authorized   by  pleadings  reversed  without  motion 

for  new  trial  having  been  made 819 

48.  giving  of  an  instruction,  not  made  ground  of  new  trial,  not  con- 

sidered on  appeal    816 

49.  appeal  from  judgment  confirming  commissioner's  report  a£Qrmed 

where  only  partial  transcript  is  brought  up 816 

60.  presumed  on  appeal  that  steps  required  by  statute  were  properly 

taken  before  a  change  of  venue  was  granted 828 

61.  statement  of  parties,  naming  "H.,"  etc.,   as  appellants,  too  in- 

definite  878 

APPEARANCE— See  Constitutional  Law,  9— 

1.  appearance  to  amended  or  substituted  petition  is  entered  by  filing 
of  general  demurrer  to  it 685 
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APPEABANCE—Continued.  Page^ 

2.  of  nonresident  ensured  by  filing  ezceptlonsv  to  comm  las  loner's  re- 

port      708 

8.  after  entry  of  enoh  appearanoe  It  Is  immaterial  whether  affidavit 

for  warninf^  order  was  sufficleut 708- 

4.  answer  by  defendant  after  uverraling  of  a  motion  to  quash  return 

of  summons  not  a  voluntary  entry  of  appearance 876 

6.  but  answer  liefore  court  ^ots  upon  motion  to  quash  such  return 

waives  objection  to  service  of  process 876 

APPRAISEMENT—See  Executions,  11;  Railroads,  71,  72— 

of  stock  killed  on  railroad  track 876 

ARBITRATION  AND  AWARD- 

1.  valid  award  not  rendered  void  by  subsequent  supplemental  award, 

which  is  void,  and  attempted  to  be  returned  by  arbitrators  ..  434 

3.  parties  having  treated  one  side  of  an  account  as  valid  in  187w,  and 

submitted  other  side   to  arbitration,  are  estopped   in  IBfiO,  after 
death^  of  some  of  parties,  to  attack  side  of  account  so  agreed  upon 

as  va lid 435 

8.  award  requiring  performance  of  acts  by  both  parties — when  fail- 
ure of  one  to  comply  with  award  excused  the  other  for  his  failure.  788 
ARREST  OF  DEBTOR  IN  CIVIL  ACTION- 

1.  when  such  arrest;  is  authorized 846- 

2.  debtor  arrested  without  any  process  by  policemen  at  instance  of 

creditors  has  right  of  action  for  false  arrest  against  such  creditors.  845 

8.  what  falsH  arrest  and  imprisonment  is. .     .    845 

ARREST  OF  JUDGMICNT—See  Indictment,  3. 
ASSESSOR— Sen  Municipal  Taxation,  1— 

insanitv  of  assessor  creates  vacancy  in  his  office 276- 

ASSIGNMENT— See  Burden  of  Proof,  10—  1 

assignment  of   note  to  surety — under   pleadings    burden  on   him  to 
show  a«^s':gnment  was  made  when  it  purports  to  have  l^een  made.  158 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— See  Damages  on  Ap- 
peal— 

1.  president  of  certain  corporation  fully  authorized -to  execute  deed  of 

assignment 467 

2.  assignee  acquires  equitable  interest  in  assigned  estate  as  soon  as 

deed  is  executed  and  delivered  and  before  it  is  lodged  for  record. .  448 
3t  such  equity  of  assiRnee  under  unrecoi*ded  deed  superior  to  equity 
acquireU  by  attachment  issued  after  deed  of  assignment  is  deliv- 
ered     468 

4.  conveyance  by  debtor  for  l)eneflt  of  creditors  passes  legal  title  to 

trustee 673. 

6.  agreement  by  wife  to  convey  potential  right  of  dower  in  land  pre- 
viously conveyed  by  husband  to  trustee— no  fraud  practiced  on 
wife— agreeiiient  being  executed— release  of  dower  right  irrev- 
ocable ..      '    ...  673 

6.  trust  fund  held  by  assignor  traced  to  hands  of  assignee— Assignee 

must  account  to  cestui  que  trust  for  same 673 

7.  costs  of  certain  appeal  must  be  paid  by  assignee  individually  and 

not  out  of  trust  fund 702 

8.  after  trustee  has  compromised  and  settled  with  assignor's  creditors 

assignor  may  sue  in  his  own  name  on  a  claim   in   his  favor  not 
taken  into  acnount  on  the  settlement 784 

9.  purchase  of  assif^nor's  fnrm  for  him  by  a  third  party— sale  of  it  at 

a  profit— assignor  entitled   to   such  profit — profit  subjected  to  pay 
debt  due  by  assignor  in  such  a  manner  as  to  deprive  him  of  his 

right  to  homestead  in  farm 848 

ASSIGNMENTS  BY  OPERATION  OF  LAW— See  Fraudulent  Convey- 
ances, 2;  Homestead,  9,  10- 

1.  mortgage  by  insolvent  debtor  to  antecedent  creditor,  with  design 

to  prefer,  an  unlawful  preference,  although  pursuant  to  a  prom- 
ise made  when  debt  was  created 222- 

2.  act  of  1856  forbids  mortgages  with  design  to  prefer  pre-existing 

debts  only 482L 

8.  mortgage  or  conveyance  to  secure  money  loaned  simultaneously 

therewith  not  an  unlawful  preference 482* 

4.  mortgage  to  secure  debt  created  simultaneously  therewith— «eoond 

loan  by  creditor  and  release  of  original  mortgage  and  execution 

of  new  mortgage  to  secure  both  loans—no  unlawfuL  pref^irenoe. . .  482r 
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ASSIGNMENTS  BY  OPERATION  OP  LAW-Continued.                     Page*  . 
6.  where  mortgaire  is  made  after  aot  operating  as  assignment  in  done, 
but  before  it  is  so  denounoed  bj  a  court,  the  mortgage  is  valid  if 
lodged  for  record  thirty  days  af  cer  its-  execution 488 

6.  debtor  held  not  to  have  executed  roortgatse  in  contemplation  of  in- 

solvency, although  his  debts  exceeded  his  assets 680 

7.  mortgage  with   intent  to  prefer  valid   unless  assailed  within   six 

months 668 

8.  failure  of  plaintiff  to  have  return  of  nulla  lK)na  before  assailing 

conveyance  as  an  unlawful  preference  waived  by  failure  to  demur,  698 

0.  court  of  equity  ban  jurisdiction  of  subject-nnatcer  of  such  action, 

although  plaintiff  has  no  returo  of  nulla  bona 608 

10.  assignment  of  interest  in  decedent's  estate,  consisting  dt  land, 

merely  a  mortgage  in  certain  case,  and,  therefore,  a  recordable 
instrument . .  • 654 

11.  such  aRsignment  may  be  assailed   by  creditors  as  an   unlawful 

preference 664 

12.  even  if  mortgagee  can  attack  mortgage  to  himself  as  an  unlawful 

preference,  evidence  falls  to  sustain  such  allegation  in  this  case..  880 
ASSAULT  AND  BATTERY-See  Instructions,  38— 

1.  burden  on  defendant  under  plea  of  son  assault  demesne 169 

2.  act  must  be  done  with  hostile  intent  to  constitute  assault  and  bat- 

tery within  meaning  of  statute  as  to  survivor  of  actions £08 

3.  charitable  school  of  reform  not  liable  for  injury  done  one  by  an 

assault  by  one  of  its  employes  who  was  incompetent  and  unfit . . .  639 

4.  civil  action  for  damages  for— plea  of  self-defen&e  presents  good  de> 

fense— instructions    708 

ATTACHMENTS— See  Assignment  for  Benefit  of  Creditors.  2,  8;  At- 
torney and  Client,  1;  Frauds,  Statute  of,  3,  4;  Jurisdiction,  6;  Mort- 
jfages,  1— 

1.  wheat  delivered  to  agent  of  creditor  to  pay  off  notes  held  for 

collection  not  subject  to  attachment 68 

2.  it  matters  not  that  some  of  the  notes  are  not  due 68 

-3.  claimant  of  attached  property  failing  to  nssert  claim  in  attach- 
ment suit  is  estopped  to  assert  claim  in  proceeding  on  bond  exe- 
cuted by  him  to  retain  possession 136 

4.  purchasers  of  attached  property,  with  notice  of  lien  plaintiff  had 
independent  of  his  attachment,  can  not  sustain  their  claim 126 

6.  after  plaintiff  had  sold  all  defendant's  property  under  attachment 

the  court  properly  refused  to  allow  him  to  file  additional   ground 

that  defendant  then  had  no  property  subject  to  execution 127 

•6.  petition  of  claimant  of  attached  property  properly  dismissed  127 

7.  mere  lack  of  property  subject  to  execution  not  sufficient  to  author- 

ize attachment  if  defendant  is  able  and  willing  to  pay  demand  . .  128 

8.  attachment  bond  may  be  made  payable  to  defendants  jointly 161 

^i  mere   insiilficiency  of  property  to  satisfy  plaintiff's  demand   not 

ground  for  attachment;  it  luust  also  appear  that  collection  will 
be  endangerei  by  delay 207 

10.  sufficiency  of  levy  of  ottachment  867 

11.  officer  may  leave  attached  property  in  hands  of  attachment  defend- 

ant at  request  of  attorney  for  plaintiff . .  .867 

il2.  such  request  of  plaintiff's  attorney  and  act  of  oflScer  and  defend- 
ant does  not  create  prima  facie  case  of  fraudulent  collusion  be- 
tween the  parties 867 

'18.  plaintiffs  must  show  that  collection  of  demand  would  be  end»m- 
gered  by  dnlay,  etc.,  as  well  as  that  defendant  has  no  property, 

etc.,  in  this  State ;. .   .  468 

"14.  priorities  between  trustee  claiming  under  unrecorded  deed  of  as- 
signment and  attaching  creditor « .  458 

15.  on  appeal,  where  there  is  equipoise  of  conflicting  evidence,  judg-. 

ment  discharging  attachment  will  be  sustained 664 

16.  damages  for  sale  of  property  not  belonging  to  defendant— liability 

of  plaintiff..  708 

17.  action  m<iy  stand  for  trial  as  to  a  garnishee,  although  it  does  not 

as  to  the  principal  debtor 702 

18.  garuishee  in 'such  case  failing  to  answer,  order  directing  him  to 

pay  money  into  court  proper 709 

19.  value  at  which  attached  property  sold  at  public  sale  not  conclusive 

as  to  value  of  defendant's  property  when  attachment  was  sued 
out 818 
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ATTACHMENTS— Continued.                                                                        P»fce. 
20..att»fohiuent  for  debt  not  due— power  of  court  or  olerk  to  issue 84i 

21.  aotlon  for  wrongrul  seizure  of  goods  under  attaohment— amend- 

ment of  petition .- 847 

22.  pleadinjic  in  such  aotion— measure  of  recovery 847 

28.  one  of  two  defendants  who  claimed  title  of  attached  property  not 

entitled  to  same  where  attachment  as  to  him  was  dismissed  until 

he  proved  his  ownership  of  entire  property,  which  was  denied ^39 

ATTORNEY    AND  CLIENT— See   Champerty,  1,    2;    Continuance,    1; 
Municipal  Corporations,  2,  8,  4— 

1.  garnishee  may  retaia   in  his  hands  the  costs,  including  an  attor- 

ney's fee 6S 

2.  an  aCtorney's  fee  can  not  be  recovered  as  damages  on  breach  of 

warranty  of  seisin  where  no  eviction  had 70 

3.  attorney  estopped  to  make  additional  charge  for  defending  cause 

of  action  set  up  in  amended  petition 159 

4.  rule  requiring  courts  to  scrutinize  closely  contracts  between  attor- 

ney and  client  does  not  apply  when  attorney  is  seeking  relief 169 

5.  ritrht  of  action   is  in  p-»rson»l  representative  for  loss  of  intestate's 

life   by  another,  and   nn  other  than   such   representative   has  au- 
thority r.<»  em  pin  V  attorneys  to  bring  action  to  recover  damages 

for  such  loss  of  life 868 

fi.  under  certain  contract  attorney  not  entitled  to  contingent  fee 869 

7.  in  such  case  it  is  held  the  client  did  not  prevent  the  happening  of 

the  contingency 369- 

8.  but  the  attorney  under  the  contract  is  entitled  to  recover  the  act- 

ual value  of  legal  services  rendered 869 

9.  attorupy   for  plaintiff  in  attachment  improperly  receiving   from 

sheriff  proceeds  of  sale  of  attached  property  liable  to  sheriff  there- 
for when  attachment  was  dismissed  and  sheriff  has  been  made  to 

account-  to  defendant  for  such  eale  .    879^ 

AUCTIONEERS- 

1.  auctioneer  agent  of  vendor  until  bid  is  accepted 788^ 

2.  after  acceptance  of  bid  auctioneer  is  agent  of  both  vendor  and  ven- 

dee to  make  written  memorandum  of  sale 788 

AWARDS- 

answer  alleging  set-off  against  an  award   must  set  out  origin  and 

nature  of  debt,  which  is  basis  of  set  off 666- 

BAIL- 

1.  forfeiture  of  bond— principal  confined  in  a  lunatic  asylum  of  this 

State  presents  a  good  defense  for  sureties ' 491 

2.  allegation   t}iat  accused  was  confined   in  jail   in   another  county 

when  case  was  called  not  sulficient  answer  by  sureties  on  bail 

bond.  541 

BANKS-See  Bills  and  Notes.  9,  10,  11,  13,  14,  15— 

1.  national  bank  forfeits  all  intei*est  by  loaning  money  at  usurious 

rates 4 

2.  where  such  usurious  note  is  renewed  and  usury  carried  in  face  of 

new  note  only  amount  originally  loaned,  without  interest,  is  re- 
coverable by  bank 4 

3.  money  deposited   by  one  and  credited  to  another  by  mistake  may 
,  be  i*ecovered   by  bank  from  person  to  whom   it  was  credited  and 

paid  by  the  mistake 80 

4.  a  collector  of  taxes  who  was  indebted  to  a  bank  had  the  right  to 

apply  taxes  on  deposit  to  the  payment  of  that  indebtedness,  and 
his  sureties  can  not  complain ....  99 

5.  national  bank,  although  it  has  ceased  to  do  business,  may,  in  its 

own  name,  collect  debts  due  it 127 

6.  right  of  national  bank  to  hold  title  to  real  estate 211 

7.  authority  of  cashier  to  accept  renewal  of  note 835 

8.  how  such  authority  of  cashier  may  be  shown 885 

BASTARDS— See  Descent  and  Distribution,  4,  6,  6,  7. 

BENEFIT  SOCIETIES- 

1.  a  beneficiary  can  not  be  changed  if  forbidden  by  the  charter 68 

2.  constitution  can  not  authorize  a  change  of  beneficiary  if  forbidden 

by  the  charter -.  68. 

8.  a  designated  beneficiary  unable  to  take,  the  benefit  goes  to  person 

designated  by  the  charter :    ....     68 

4.  supreme  lodge  having  received  from  subordinate  lodges  oontribn- 

rions  for  benefit  of  cyclone  sufferers,  it  had  no  right  to  withhold 

from  distribution  any  part  of  fund  thus  contributed 181- 
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BENEFIT  SOCIETIES-ContiDued.  Page. 

5.  menilx^r  of  Kniffhts  of  Honor  had  rlf^ht  to  make  adult  son  bene- 

floinry  to  exclusion  of  widow 18S 

6.  benefit  certificate  issued  by  Knights  of  Honor  to  wife  and  children 

of  nieiuher,  the  wife  dying  and  insured  dying  after  a  second 
niarriage,  the  children  are  entitled  co  whole  of  proceeds  of  oer- 

tiflc^t** ' 57SJ 

BAWDY  HOUSB- 

1.  definition  of 833 

2.  letting  house  to  be  kept  as  a  bawdy  house —liability  and  punish- 

ment of  lessor 888 

8.  definition  of  disorderly  house — disorderly  house  not  necessarily  a 

bawdy  house SSS 

BEER  GARDRN— 

beer  gar•d^'n  in  a  city  is  not  per  se  a  nuisance 825 

BILL  OF  EXCEPTIO'NS-See  Prejudicial  Errors,  4— 

1.  a  bill  of  exceptions  not  filed  in  thne  can  not  be  considered  on  ap- 

peal       .' 61 

2.  not  necessary  to  enable  court  to  view  judgment  on  verdict  in 

oi^edience  to  peremptory  instruction  where  no  evidence  was  heard,  17& 
8.  where  judge  d«»es  not  oerfcily  that  bill  of  exceptions  contains  all 
the  evidence  there  can  be  no  reversal  upon  ground  that  verdict  is 
not  sustained  by  the  testimony 20ft 

4.  recital  in  bill  of  evidence  that  the  introduction  of  a  certain  cer- 

tificate on  a  trial  proved  a  certain  fact  a  mere  conclusion  and  an 
erroneous  one  and  not  considered  on  appeal 886 

5.  Jefferson  Court  of  Common  Pleas  can  not  extend  time  for  filing 

bill  l)eyond  120  days  after  date  of  judgment 477 

6.  bill  filed  and  signed  more  than   120  days  after  entry  of  judgment 

not  considered  on  appeal  .  477 

7.  bill  signed  by  judge  considered  as  true  on  appeal  rather  than  a  bill 

signed  bv  bystanders • 542 

BILLS  AND  notes;- See  Alteration  of  Written  Instruments,  1,  2,  3,  5; 
Evidence,  85.  47;  Liens,  1,  2,  3,  4;  Mistake,  6;  Partnership,  1,  17,  18; 
Pleadings.  39,  40,  43— 

1.  maker,  knowing  that  only  one  of  two  payees  owns  note,  can  not 

be  credited  with  pavmeuts  made  to  the  one  having  no  interest 
In  it ? 2» 

2.  rights  of  assignee  of  noie  when  he  discovers  it  is  forged 60 

3.  diligence  in  such  oases ...      60 

4.  uot«  payable  by  agent  of  patent  fence  on   certain  cfmditlons  not 

oolleoT  i hie  in  pan  Imilar  case 94 

5.  uno(^nditional  promissory  note  can  not  be  converted  by  oral  evi- 

dence into  conditional  promise  to  pay    125 

6.  notice  of  dishonor  is  generally  condition  precedent  to  liability  of 

endorser,  but  where  endorser  is  the  accommodated   party  he  is 
not  entitled  to  notice 207 

7.  any  person  who  signs  negotiable  bill  otherwise  than  as  drawer  or 

acceptor  is  endorser 207 

8.  disconnrinar  of   notw  with  notice  of  defense  271 

9.  bill  of  exchange  sent  to  bank  for  colleorion— demand  for  payment 

wh(*n  notH  was  due  suffioient.  although   bank  thought  that  three 
days  of  grace  were  allowable 301 

10.  bank  in  such  case  mere  collecting  agent—liability  for  negligence 

in  making  demand  of  payment 301 

1 1 .  certain  notice  of  dishonor  given  in  time ,901 

12.  assignment  of  note  after  paym»*nt  passes  nothing 331 

13.  bill  payable  on  certain  day  * 'fixed  "—negligence  of  bank  holding 

it  forcollootion  in  demanding  payment  and  giving  notice  of  dis- 
honor    361 

14.  bank   hold i nut   bill   of  exchange  for  collection   a  mere  collecting 

agent,  and  liable  only  for  such  negligence  in  making  demand  or 
givins  notice  of  dishonor  as  results  in  loss  to  owner  of  note 362 

15.  delay  by  bank   in  giving  notice  of  dishonor  resulted  in  no  loss  in 

certain  case     362 

16.  mere  posses^^ion  of  note  by  assignee  no  evidence  of  ownership  where 

assisrnm<^nt  is  denied  by  verified  nlea 680 

17.  answer  alle&ring  that  certain  stipulation  was  omitted  from  note  by 

mistake  presents  a  goml  defens« 541 

18.  presumed  that  promissory  note  is  based  on  valuable  consideration.  609 
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19.  promissory  note — maker  loiay  plead  want  of  consideration  against 

bank  holding  it  as  collateral  security 646 

20.  what  evidence  is  competent  under  plea  of  non  est  factum 784 

31.  certain  note  placed  on  footing  of  a  bill  of  exchange 879 

22.  waiver  of  notice  of  nonpayment  of  note  may  be  either  oral  or 

written 879 

23.  check  not  endorsed  by  payee  until  more  than  five  years  after  its    , 

execution  loses  its  character  as  commercial  paper 94Q 

34.  plea  of  drawer  of  check  of  settlement  and  of  limitation  not  incon- 
sistent in  certain  case 846 

BONDS— See  Official  Bonds:  Attachments,  3— 

1.  bond  good  as  common  law  bond,  although  not  authorized  by' stat- 

ute    127 

2.  essential   to  validity  of  sheriff's  county  levy  bond  that  county 

court  should  consider  sufficiency  of  sureties  and  accept  it 530 

3.  such  approval  and  acceptance  must  appear  from  orders  of  record 

of  cou nty  court 530 

4.  orders  of  approval  and  acceptance  of  bond  entered  nunc  pro  tunc.  6V0 

5.  sureties  on  such  bond  have  right  to  appeal  from  entry  of  such  nunc 

pro  tunc  order 620 

6.  bond  not  gond  as  statutory  or  common  law  obligation   if  taken  by 

court  or  officer  having  no  authority  to  do  so 648 

BOUNDARY— 

1.  finding  of  fflots  by  chancellor  In  controversy  as  to  division  line  not 

disturl)ed  In  particular  case 77 

2.  of  pat«»nt  corrtcMy  located 16 

3.  judgment  fixing   boundaiy  between   adjoining   land   owners  sup- 

ported by  evidence . .     .  218 

4.  location  of  division  line — adverse  possession— judgment  supported 

'  by  evidence 227 

5.  certain  party, concluded  by  agreed  location  of  disputed  boundary 

line  and  report  of  processioners  in  conf"rmity  therewith 461 

6.  verbal  a};reement  locating  disputed  division   line  not  within  stat- 

ute of  frauds  ...  ...  461 

7.  evidence  sustains  finding  of  chancellor  locating  certain  boundary 

line 464 

8.  judgment  of  chancellor  locating  boundary  line  authorized  by  evi- 

dence           667 

BRIBED  VOTES-See  Elections.  1,  3. 
BROKERS- 

rights  of  brokers  to  receive  commissions  on  sale  of  whisky  discussed.    94 
BUILDING  CONTRACTS -See  Contracts,  5.  «. 

BURDEN  OF  PROOF-See  Assault  and  Battery,  1:  Assignments;  Car- 
rlers,  5;  Insurance,  12:  Instructions.  37—      ) 

1.  where  receipt  to  railroad  company  is  expressed  to  be  in  full  settle- 

ment for  personal  Injuries,  burden  is  on  person  giving  it  to  show 
he  did  not  so  understand  it  129 

2.  reversible  error  to  deny  concluding  argument  to  party  entitled  to 

burden 169 

3.  in  action   to  recover  land  burden  on  plaintiff  on  whole  case,  al- 

though burden  on  defendant  upon  issue  made  by  him  as  to  mis- 
take in  deed  filed  with  answer 176 

4.  burden  being  on  plaintiff  and  no  evidence  introduced,  judgment 

for  plaintiff  not  sustained  by  pleadinas 175 

o.  whei-e  defendant  admits  the  plaintiff's  ejectment  from  a  car, 
which  is  his  cause  of  action,  and  by  answer  pleads  facts  justify- 
ing it,  burden  is  on  defendant  .  880 

6.  on   plaintiffs  in  ejectment,  although  possessed  by  their  ancestor 

twenty  years  apro  and  their  heirship  is  admitted 809 

7.  plaintiff  has  burden  where  defendant  traverses  allegations  of  peti- 

tion   •. . .  470 

8.  defendant  not  heard  on  appeal  in  such  case  to  claim  that  his  trav- 

erse  was  so  defective  as  to  put  burden  on  him 470 

9.  burden  on  proponnders  of  will  to  show  testamentary  capacity— on 

contestants  to  show  exercise  of  undue  influence 477 

10.  assignor  of  note  and  alleged  assignee  have  burden  to  show  bona 

fide  assignment  when  assignment  is  assailed  as  fraudulent  and 
void 816 

11.  partv  permitting  other  side,  without  objection,  to  first  introduce 

evidence  waives  right  to  oonclnding  argument 846 
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IDARlillERS— See  Venue  of  Actions—  Pa^e. 

1.  may  by  contraot  limit  liability  to  loss  occurring  on  its  own  line, 

80  as  not  to  be  liable  for  accidents  on  connecting  lines 446 

8.  presumed  that  damage  to  goods  in  custody  of  carrier  was  caused 

by  its  default 446 

8.  delay  in   delivering  cattle  where  connecting  line  was  to  receive 

them— carrier  not  required  to  notify  connecting  line  that  cattle 

were  behind  time  or  when  they  would  arrive 446 

4.  such  failure  to  notify  connecting  line  of  arrival  of  cattle  did  not 

cause  thia  damage  in  certain  case,  since  the  connecting  line  did 

noc  promptly  receive  cartlH  after  receiving  notice  of  their  arrival,  446 
-6.  shipment  of  live  stock— injuries  sustained  during  transit— burden 

of  proof 656 

6.  carriage  of    passenger  beyond   destination    through   willful   and 

reckless  misoonducr  nnd  neglect— punitive  damages  recoverable. .  748 

7.  consignee  presumptivnly  the  owner  of  goods,  ana  may  he  treated 
.as  such  by  carrier  unless  otherwise  directed  by  consignor 778 

8.  delivery  of  goods  to  consignee  by  carrier  contrary  to  order  of  con- 

signor—carrier liable  to  consignor 778 

9.  assignment  of  bill  of  lading  by  consignor  to  bank— joinder  of  con- 

signor and  bank  as  pl.iint-iffs  in  suit  against  carrier  for  wrongful 

delivery  of  goods  to  consignee . .    778 

•CEMETKRIES -See  Adverse  Pnssession,  4,  5,  6. 

CERTIFICATE  OF  A<:KNOWLEDGMENT-See  Convejances,  10. 

CHAMPERTY— See  Patents,  6- 

1.  contract  by  attorney  to  collect  at  own  expense  note  assigned  by 

client  for  one  half  sum  cullected  champertnus  an^l  void 10 

a.  common  law  judgment  on  such   n(»te  not  conch  si ve  c-n  trustee  of 
».  nmker,  not  a  pany  t«i  suit— he  may  plead  against  the  judgment 

the  champerty  of  (original  contract 11 

3.  party  may  employ  Msreiit  to  look  after  and  settle  his  controversies 

in  or  out  of  court-  contract  not  champertous 269 

4.  when  contract  is  ci)ani])ertous ..  Jt69 

6.  where  plaintiff  fails  to  deny  defendant's  allegation  that  he  was  in 

possession  of  land  in  dispute  at  time  plaintiff  obtained  hij=p  con- 
vex ance  the  conveyance  to  plaintiff  must  be  treated  us  champer- 
tous    861 

CHECKS-See  Bills  and  Notes.  23,  24. 
CHURCHES- 

title  to  church  property  where  five  trustees  are  appointed  instead  of 

threfv  as  a uthorized  liy  law  382 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY- 

1.  right  of  plaintiff  to  dismiss  action  before  deu^rmination  of  issue 

as  to  right  of  defendant  to  possession  of  property  taken fi40 

8.  right  of  action  on  bond  executed  by  plaintiff  for  order  of  delivery.  540 
8.  action- for  delivery  of  specific    property— judgment  for   plaintiff 
should   be   1«  alternative- judgment  only  for  value  of  property 

erroneous  ...         813 

CLERICAL  MISPRISION- See  Judgments,  15- 

1.  failure  to  give  defendant  a  credit  admitted  by  pleadings  not  a  cler- 

ical misprision 6C6 

2.  judgment  for  $275  damages,  where  petition  showed  only  $265  dam- 

ages, although  prayer  was  for  recovery  of  1600,  not  a  mere  cler- 
ical misprision 750 

CLERKS  OF  COURTS— 

deputv  deck  of  court  is  not  authorized  to  take  depositions £63 

CLERK  OF  COURT  OF  APPEALS— See  Appeals,  43. 

COMMON  SCHOOLS— See  Schools. 

COMPROMISE— See  Settlement- 
compromise  of  will  contest— revocation  of  agent's  authority 539 

CONDEMNATION- See  Estoppel,  2;  Mandamus,  1;  Eminent  Domain. 

CONDITIONAL  SALES -See  Conveyances,  5.  «. 

CONFESSION -See  Instructions,  36—  ,  * 

1.  confessions  are  competent  evidence  only  against  a  ]:,crson  charged 

with  a  crime 396 

2.  ante  mortem  statement^    or  dying  declarations    competent   only 

when  they  relate  to  nianner  or  circumstances  of  injuries  to  de- 
clarant that  resulted  in  death,  or  to  person  that  inflicted  such 
Injuries , 396 
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CONFESSION— Continued.  PaffO- 

8.  on  trial  of  one  for  murder  ante  mortem  statement  of  another  that 

he  oomraltted  the  orime.not  c<lliii)etent 39(^ 

4.  confession  of  defendant  In  crimintil  case  does  not  authorize  con- 
viction in  absence  of  other  evidence  that  the  crime  has  been  com- 
mitted  6W1 

5    obtained  throuirh  promise  of  release  not  competent 691 

CONFLICT  OF  LAW— See  Corporations,  5;  Distribution. 
COLLECTOR- 

taxes  collected  and  deposited  in  bank  by  a  collector  were  subject  to 
his  control,  and  he  hfvd  the  right  to  satisfy  his  indebtedness  to 

the  hank  out  of  the  f u nd 9ft 

CONSIDKRATION-See  Bills  and  Notes,  18;  Pleadinjrs,  39,  40,  43- 

1.  consideration  necessary  to  support  contract  c  f  guaranty  or  surety- 

ship   ,....237 

2.  no  consideration   for  contract  to  convey   certain   land— contract 

void 740 

CONSIGNOR  AND  CONSIGNEE— See  Carriers,  7,  8,  9. 
CONSPIRACY— See  Evidence,  64. 

CONSTITUTIONAL  LAW-See   Contracts,    10;    Courts.    1;    Municipal 
Corporations,  1,  2,  11,  1'3,  18,  19;  Railroads,  40,  42;  Taxation,  7— 

1.  election  of  circuit  judges  in  Noven)l)pr,  189-.\  was  valid,  nlrhough 

statute  providing  for  was  not  properly  pas«.ed,  ihe  Constitution 
fixing  time  of  election 10^ 

2.  time  for  election  of  coroner  under  new  ConsMtutlon 117 

8.  aots  regulating  practice  in  equity  in  courts  of  certtiin  counties  nut 

repealed  by  or  iDconsistent  with  new  Constitution 4fi2 

4.  rlKht  to  trial  by  jury— in  what  castas  it  exists 497 

5.  act  authorizing  city* to  give  additional  compensatitm  to  judge  of 

chfincery  court  not  unconstitutional 528 

6.  act  creating  taxins  district  for  turnpike  purposes  valid 678 

7.  impairment  of  obligations  of  contracts— repeal  of  grant  of  lottery 

privileges 681 

8.  stfvtut-e  with  emergency  clause- failure  of  governor  to  veto  or  sign 

within  ten  days 606 

9.  act  of  May  10,  18<K),  providing  tb|^  appearance  of  certain  defend- 

ants in  actions  to  Uiove  to  qiia^process  shall  operate  as  general 
appearance,  constitutional  and  vaJid 63d 

10.  statute  with  "emergency  clause"— failure  of  governor  to  return 

bill ....  663 

11.  section  241  requires  action   to  reco\er  damages  for  death   inflicted 

by  negligence  or  wrongful  act  to  be  maintained  by  personal 
representative  only  whtre  wrongful  act  is  a  negligent  one— widow 
or  child  may  sue  for  death  of  one  by  careless  use  of  firearms 732 

12.  section   158  of  Constitution,  limiting  authorized  indebtedness  of 

municipal  coriKjrations,  effective  from  date  of  adoption  of  Consti- 
tution and  before  cities  were  classified  . . .' 756 

13. 'contract  by  city  to  pay  annually  a  certain  sum  for  a  number  of 
years— total  sum  of  annual  payments  exceeding  limits  authorized 

by  Constitution— contract  is  void 757 

14.  title  of  certain  ant  embraces  only  one  subject,  and  the  act  is  valid,  793 
16.  extension  of   litnits  r»f  town— evidence  does  not  show  that  exten- 
sion was  unauth<)rized  or  for  improper  purpose    793. 

16.  act  donating  public  land  to  seminary— right  of  legislature  to  take 

title  from  seminary  and  vest  it  in  Truste4*s  of  a  conjmon  school. . .  857 

17.  land  granted   to  trustees  of  an  acadelny  having  reverted   to  Com- 

monwealth, legislature  had  power  to  authorize  county  court  to 

dispose  of  it  fi>r  common  schools 168 

IR.  provision  of  new  Constitution  litniting  gr/ind  jury  to  twelve  per- 
sons took  efliVct  at  once  without  legislation         179 

19.  construction  of  provisions  of  new  Constitution  as  to  tax  rat«  of 

towns  and  cities.and  as  to  limitation  of  indebtedness.  ...     188 

20.  provisions  of  new  Ciinstitution   requiring  uniformity  Of  taxation 

are  merely  declaratory  of  what  was  always  the  law 188 

CONTINUANCK-See  Depositions.  4.  6- 

1.  a  continuance  should  have. been  granted  infants   on  account  of  ab- 

sence of  their  attorney  ...  58 

2.  error  in  refusing,  upon  trial  for  murder,  on  account  of  absence  of 

material  witnesses 14d 
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8.  ODe  ooDtinuanoe  having  been  granted  defendant  on  aooount  of  ab- 
sent witneBsea,  not  error  to  refuse  a  second  oi^e  for  same  cause 
when  aflQdavit  for  continuance  was  read  as  deposition  of  wit- 
nesses 288 

4.  refusal  to  grant  not  prejudicial  where  evidence  on  trial  clearly  es- 
tablish facts  that  were  to  be  proven  by  the  absent  witnessefs 255. 

6.  refusal  of  continuance  not  prejudicial  when  all  the  absent  wit- 
nesses appeared  and  testified  at  trial 266 

6.  refusal  of  continuance  on  fourth  trial  of  certain  criminal  case  not 

error ....265 

7.  refusal  to  grant  in  criminal  case  not  prejudicial  where  witnesses 

present  at  trial  testified  to  the  facts  expected  to  be  proven  by  the 
absent  witnesses 841 

8.  defendant  entitled  to  a  continuance  to  attempt  to  secure  presence 

of  important  absent  witnesses  .         !   \591 

9.  for  absence  of  witnesses  whose  evidence  wns  merely  cumulative. 

not  required 878 

10.  refusal  to  grant  four  years  after  indictment  was  found  not  preju- 

dicial in  ror  tain  case 281 

11.  certain  defendants  not  entitled  to  continuance  since  they  exercise 

no  diligence  to  secure  presence  of  al)sent  witnesses 657 

12.  affidavit  for  too  vague— materiality  of  absent  evidence  not  shown.  566 
CONTRACTS— See  Assignment  for   Benefit   of   Creditors,   6;  Attorney 

and  Client,  6,  78;  Champerty,  1;  Consideration,  2:  Custom;  Husband 
and  Wife,  16,  17,  18,  i«;  Interest,  9;  Landlord  and  Tenant,  9,  lOf  11,  13; 
Married  Women,  1,  11,  12:  Master  and  Servant,  4,  6,  6,  7,  25,  26;  Mu- 
nicipal Corporations,  8,  9;  Parent  and  Child,  1,  8;  Railroads,  22,  70; 
Rescission:  Specific  Performance;  Subscriptions,  1,  2,  3,  4,  5— 

1.  good  will  of  business  denned  ..-.    60 

2.  losing  good  will— failure  of  consideration  of  contract 60 

3.  right  to  recover  of  carrier  upon  verbal  contract  to  deliver  goods. . .     60 

4.  agreement  to  adopt  child  as  heir  not  enforced -'afsainst  public  i)ol- 

icy 89- 

5.  rights  of  subcontractor  against  contractor 165 

6.  departui*e  of  contractor  from  spec  if]  coitions — method  of  arriving  at 

difference  in  value  of  house  as  liuilt  and  as  it  should  have  been      ' 
built , 158 

7.  in  suit  on  contrac*i  for  gradine  road  the  value  of  estimates  made 

after  completion  of  work  was  for  the  jury  to  determine 207 

8.  action  for  value  of  services  rendered  and  improvements  made  on 

farm— limitation   274 

9.  contract  between  father,  who  owned  farm,  and   son,  who  rented 

it,  construed    274 

10.  liability  of  father  for  improvement  put  on  farm   by  son  under  the 

contract.         ...  ,    274 

11.  antenuptial  contract— when  enforoible  against  wife  ...  ...     358 

12.  certain  antenuptial   contnict   so   inadequnte  in  its  provisions  for 

support  of  wife  as,  in  connection  with  circumstances  attending 

its  execution,  that  it  will  not  \ye  enforced  against  wife 353 

18    failuw  of  railroad  to  erect  depot  on  right  of  way  conveyed  as  re- 
quired l)y  contract- measure  of  dama^res 444 

14.  trustees  of  school  not  personally  liable  on  a  contract  made  by  them 

as  trustees ...  447 

15.  school  tru.stees  not  personally  liable  by  reason  of  certain  contract.  481 

16.  impairment  of  obligation  of  contract — repeal  of  statute  granting 

exemption  from  taxation 450 

17.  contract  by  one  person  to  advance  money  to  another— only  person 

to  whom  advance  was  to  be  made  can  recover  for  breach  of  con- 
tract    541 

18.  for  lireach  of  contract  by  one  to  advance  money  to  another,  only 

party  to  whom  advancement  was  to  be  made,  and  who  made  the 
contract,  can  maintain  an  action • 570 

19.  contract  exempting  master  from   liability  for  negligent  injury  to 

servant  void  as  aflraiost  public  policy .575 

20.  contract  exempting  master  from  liability  to  servant  for  negligence 

void  as  against  public  policy 601 

21.  certain  antenuptial  contract  deprived  contracting  parties  of  all 

marital  rights  in  property ...  725 

22.  contract  to  board  "bell  boys."  etc.,  of  hqtel  at  certain  rate  con- 

strued       815^ 
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•CONTRACTS— Continued.  Page. 

23.  oontraot  to  purchase  stook  of  certain  corporation  not  speoiflcally 

enforced  whe^e  vendee  acted  upon  mistaken  belief  that  he  was 
purchasing  difiFerent  stock  from  that  actually  sold 825 

24.  contract  of  lease  of  factory  and  hire  of  lessor— breach— damages  . . .  849 
•CONVEYANCES-See  Evidence,  9:  Trusts.  10- 

1.  whether  a  writing  is  a  deed  or  a  will  depends  upon  maker's  inten- 

tion    219 

2.  certain  writing  a  deed  reserving  a  life  estate  and  not  a  will 219 

8.  grant  to  C.  and  heirs  of  her  body  creates  at  common  law  an  estate 

tall  which  is  by  statute  converted  into  fee  simple 241 

4.  covenant  to  convey  a  "good  and  legal  title"— title  must  be  clear 

of  all  enoumbrninjes 278 

5.  intent  of  parties  determine  whether  conveyance  is  a  mortgage  or 

a  conditional  sale 589 

S.  where  such  intent  is  doubtful  conveyance  regarded  as  a  mortgage.  589 

7.  delivery  to  third  party  for  vendee  suflBcient  where  vendee  subse- 

quently ratifies  acceptance    697 

8.  sale  by  grantor  of  a  part  of  the  land  affcter  delivery  of  the  deed  to 

such  third  party,  and  before  grantee  accepted  it,  does  not  render 
delivery  or  acceptance  void 597 

9.  certain  commissioner's  deed  embraced  certain  land  in  contest 596 

•  10.  certificate  of  acknowledgment  of  married  woman  sufficient  if  stat- 
ute is  substantially  complied  with 598 

11.  certain  conveyance  for  school  purposes  construed 644 

12.  uncter  such  conveyance  lot  must  l)e  used  for  school  purposes  unless 

ten  thirteenths  of  owners  consent  to  other  use.         644 

18.  grantor  will  not  be  allowed  in  IS'Jl  to  claim  against  deed  made  in 

18fi3  on  ground  that  it  was  fraudulent  as  to  his  creditors 657 

14.  conveyance   of  certain   boundary,  excluding  therefrom   a  certain 

mineral  lease— fee  to  leased  lands  were  not  conveyed —  765 

15.  certain  instrument  a  deed  and  not  a  will 771 

16.  conveyance  of  land  by  wife  to  husband  valid  only  when  free  from 

fraud  or  coercion 774 

17.  right  and  title  of  releasor  passes  by  a  release 859 

18.  words  "bodily  heirs"  in  deed  used  as  words  of  limitation 109 

19.  deed  conveying  interest  "descended  and  willed"  to  grantor  passed 

interest  he  had  inherited  from  another  devisee 124 

t:;ORONKR-See  Constitutional  Law.*2. 

"CORPORATIONS— See   Husband   and  Wife,    13,    14;  Mechanics'  Lien; 
Summons— 

1.  fraud  of  original  corporators  by  purchasing  land  for  corporation 

and  selling  it  at  an  advance  without  disclosing  the  facts    23 

2.  certain  purchaser  from  such  corporators  held  to  have  had  notice  of 

the  fraud  and  charged  with  it ....     25 

8.  power  of  one  corporation   to  purchase  property  and  franchise   of 
another— consolidation  of  corporation 25 

4.  liability  of  one  corporation  owning   stook   in  another  for  the  lat-. 

ter's  acts 25 

5.  foreign  corporation  may  be  sued  in  this  State  for  injury  done  in 

another  State 180 

'6.  stockholder   not  permitted  to  trf»*»tify  for  corporation  concerning 

transaction  with  a  deceased  person 802 

7.  stoo]?h6lder  of  can  not  testify  for  it  against  a  decedent  as  to  trans- 

actions with  such  decedent 364 

8.  president  of  corporation,  from  evMpnce,  fully  authorized  to  exe- 

cut«  dfeed  of  assignment  for  benefit  of  creditors 457 

9.  creditol's  rtiutit.  at  their  peril.  takH  notice  of  articles  of  incorpora- 

tion limiting  amount  of  debts  to  b«  contracted  by  corporation  . . .  468 

10.  president  of  has  right  to  salary,  although  he  promised  success  for 

corporation  and  venture  was  a  failure 517 

11.  oflRcer  voluntarily  leaving  silary  in   treasury  of  corporation   en- 

titled to  interest  only  from  time  he  demanded  payment  of  same..  618 

12.  fraud  of  directors  in  securing  to  themselves  part  of  purchase  price 

paid  for  land  purchased  for  co'-poration 518 

13.  president  of  corporation  reciMving  part   of  purcha.se  price  so  re- 

ceived by  directors  must  refund  same  to  corporation 518 

.^4.  service  of  summon  on  nearest  officer  of  insurnnce  company— judi- 
cial notice  taken  of  fact  that  it  is  a  corporation ...   , .    70S 
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16.  liable  in  punicive  damages  for  injuries  inflioted*  by.  tortious  acts 

of  employes 742  . 

16.  failure  to  keep  proper  records  and  refusal  by  corporation  to  show 
dlRpoaition  of  money  paid  in  by  stockholders —rights  of  stock- 
holders   748 . 

COSTS— See  Assignment  for  Benefit  of  Creditors,  7 ;  Attorney  and  Client, 

1,  2;  Divorce,  3,  4;  Trusts,  2,  3. 
COUNTERCLAIM— See  Alimony.  3- 

1.  instruction  allowing  defendant  to  recover  on  counterclaim  amount 

in  excess  of  that  claimed  in  pleadings  erroneous 274 

2.  a  properly-pleaded  counterclaim  or  set-oflf  may  lie  prosecuted,  al- 

though plaintiff  dismisses  action  without  prejudice 394 

8.  after  motion  of  plaintiff  to  dismiss  without  prejudice  it  is  too  late 

to  offer  to  file  counterclaim  or  set  off 394 

4.  claim  for  unliquidated  damages  connected  with  subject  of  action 

may  be  pleaded  as  a  counterclaim 537 

COUNTY— 

may  maintain  action  for  injury  to  county  road 734 

COUNTY  COURTS— 

validity  of  conveyance  by   county  judge  alone,  where  county  court 
was  authorized  to  dispose  of  land  for  benefit  of   common  schools.  168 
COUNTY  JUD«E— See  Indictment,  8;  Mandamus.  1- 

1.  sureties  of   county  judge   not   litible   for   money  received   by  him  • 

from  fiduciaries  ^ 58 

2.  countv  judge  not  authorized  to  receive  money  from  fiduciaries 58 

COURTS— .See  Special  Terms  of  Courts,  1,  2— 

1.  act  authorizing  judge  of  criminal  division  of  circuit  courts  having 

four  divisions  to  try  civil  oases  transferred  from  some  other  divi- 
sion constitutional 289 

2.  judge  of  such  criminal  division   is  authorized  to  hear  and  deter- 

mine civil  cases  so  transferred 290 

3.  as  to  any  pirticular  order  or  judgment,  60  days  after  its  entry  is  a 

"term"  of  the  Jefferson  Court  of  Common  Pleas 477 

4.  such  court  can  not  grant  more  than   liO  days  after  day  of  judg- 

ment for  filing  of  bill  of  exceptions •. 477 

6.  for  what  length  of  time  power  remains  in  court  to  alter  or  amend 
orders 520 

6.  power  to  ent<?r  nunc  pro  tunc  order "  520 

7.  authority  over  order  settling  decedent's  estate  after  adjournment 

of  term 531 

8.  State  courts  have  jurisdiction  to  enfoi-ce  forfeiture  of  interest  by 
•  national  banks  charging  usurious  rate»  under  section  5VdH  of  the 

Revised  Statutes  of  the  United  States 748 

COURTESY— 

1.  evidence  not  sufficient  to  show  that  issue  was  born  alive— husband 

not  entitled  to  courtesy 792 

2.  husband  entitled  to  courtesy  in  laud  owned  and  possessed  by  wife, 

although  neither  husband  nor  wife  ever  resided  upon  or  exercised 
acts  of  ownership  over  it 378 

3.  in   certain  case   evidence  is  suffioieut  to  raise  a   presumption  of 

possession  of  the  land  by  wife  during  coverture 378 

CRIMINAL  LAW-See  Aiders  and  AlJetrors;  Appeals,  16,  16,  24,  25,  27. 
28,  46,  84;  Bawdy  House:  Confe.ssions;  Continuance,  2,  7;  Evidence,  6, 
16,  17;  29,  30;  Falsa  Swearing;  Municipal  Corporations.  4,  5;  Self-de- 
fense- 

1.  instruction  restricting  defendant's  right  to  rely  on  plea  of  self-de- 

fense not  prejudicial  in  c(»rtain  case  ...  3 

2.  instruction  for  willful  and  felonious  shooting  following  language 

of  indictment  not  prejudicial  if  other  instructions  contain  self- 
defense 43 

8.  argument  of  Commonwealth's  attorney  not  prejudicial  in  certain 
case 43 

4.  improper  instruction  restricting  right  of  self-defense 46 

6.  evidence  that  deceased  was  in  the  habit  of  carrying  pistol  admis- 

sible where  deceased  made  the  attack 46 

.  6.  evidence  of  violent  and  ugly  temper  of  deceased  competent  in  such 

case '■■ 46 . 

7.  falsely  using  printed   letter  head  an  obtaining  of  money  under 

false  pretenses 4&. 
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8.  assault  and  battery  is  a  lower  degree  of  an  assault  with  intent  to 

rob 51 

9.  instruotion  as  to  assault  and  battery  proper  on  charge  of  assault 

with  intent  to  rob 51 

10.  failure  to  give  instruction  as  to  manslaughter  on  trial  for  murder 

was  error 149 

11.  reckless  use  of  loaded  pistol— homicide  resulting  therefrom  is  vol- 

untary manslaughter 215 

12.  shootiiig  in  sudden  heat  and  passion— degrees  of  offense 290 

13.  elfM3tion  by  Commonwealth  to  prosecute  under  certain  indictment 

for  a  misdemeanor  only— rereference  to  grand  jury — prosecution 
under  new  indictment  for  felony 347 

14.  m»Uoioii»  cutting  with  intent  to  kill— degrees  of  offense 247 

15.  prfsiimnd  on  appeal  that  admission  of  Inoompetent  evidence  preju- 

diced certain  defendant  found  guilty  of  nu'inslaughter  and  sen- 
tenced to  the  penitentiary  for  sixteen  years    251 

16.  indictment  for  defacing  brand  on  .sawloffs  sulTicient 253 

17.  when  aiders  and  abettors  may  be  convicted  as  principals  for  stat- 

utory offense  ?58 

18.  verdict  convicting  defendant  of  murder  sustained  by  evidence  267 

19.  unlawful  shooting  at  another,  with   intent  to  kill  him,  without 

indicting  a  wound,  a  degree  of  offense  of  willful  and  malicious 
ft         shooting  and  wounding,  etc 269 

20.  criminal   sase  transferred  by  change  of  venue  stands  for  trial  at 

next  term  of  court  although  record  nc^t  filed  ten  days  before  com- 
menc»»ment  of  term 265 

21.  misconduct  of  attorney  for  Commonwealth   in  argument— when 

prt^jndicial 265 

32.  instructions  limiting  defendant's  right  to  rely  on  plea  of  self-de- 
fense not  erroneous  in  certain  case 281 

23.  absence  of  counsel  of  accused  while  proceedings  were  had  on  trial 

and  other  misconduct  not  disclosed  by  record 286 

34.  weight  of    verdict  convicting  of   manslaughter   where   evidence 

seeras  to  court  to  disclose  a  case  of  self-defense 286 

25.  verdict  convicting  of  manslaushfer  sustained  by  evidence 331 

26.  irregularities  in  selection  or  formation  of  jury— how  to  be  shown 

to  court    341 

27.  verdict  convicting  of  murder  fully  sustained  by  evidence 844 

38.  cert-ain  verdict  convicting  a  defendant  of  manslaughter  entirely 

unauthorized  by  evidence 357 

29.  harsh  or  abusive  language  does  not  justify  an  assault  or  a  battery 

of  any  character    880 

80.  mallnibus  shooting  and  wounding— Instructions  limiting  defend- 
ant's right  to  plea  of  self-defense,  in  case  he  brought  on  the  diffi- 
culty, erroneous  in  certain  case 360 

31.  instruction  concerning  right  to  plea  of  8**lf -defense  of  one  indicted 

for  murder  of  officer  attempting  to  arrest  him  in  the  event  he,  by 
mistake,  thought  the  oflQcer  another  person  at  the  time  he  shot 
more  favorable  to  accused  tlmn  lie  had  a  ri(;ht  to  demand 886 

32.  verdict  convictinac  of  manslausrhter  supporf^^d  by  evidence 898 

33.  officer  may  not  shoot  person  who  is  fleeing  to  avoid  an  arrest  for  a 

misdenipanor 408 

84.  but  ofScer  may  shoot  such  i)erson  in  self-defense  if  his  own  life  Is 

endangered ; .  408 

35.  one  assailed  in  his  own  house  is  nut  bound  to  retreat— self  defense  437 

36.  verdict  convicting  of  manslaughter  authorized  by  evidence 477 

37.  jury  are  exclusive  judges  of  facts 536 

38.  verdict  convicting  of  horse  stealing  authorized  by  the  evidence 596 

39.  shooting  into  a  railroad  car  with  intent  to  assassinate  a  passenger 

a  common  law  offense  . .  557 

40.  certain   defendant,  upon  evidence,  entitled  to  an  instruction  on 

law  of  self  defense 562 

41.  slanderous  charges  against  female  members  of  a  family  sufficient 

provocation  to  excite  heat  and  passion  on  part  of  a  husband  so  as 
to  reduce  murder  to  manslaughter 562 

42.  verdict  convicting  of  shooting  and  wounding  In  sudden  heat  and  | 

passion  authorized  by  evidence 591 

43.  homicide  committed  with  deadly  weapon  used  with  purpose  to  kill  ' 

— instructi(m  concerning  involuntary  manslaughter 736 
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44.  weapon  neized  in  transpoxt  of  passion  may  reduce  orime  to  man- 
slaughter, but  does  not  excuse  \i 736 

'45.  iinj)roper  argument  by  Common weaUh*s  attorney  not  prejudicial 

in  certain  case 736 

46.  act  of  April  10,  1893,  a  complete  syst^^m  of  statutory  laws  relating 
to  crimes  and  punishments  and  u  repeal  of  all  laws  then  relating 

to  those  subjects 738 

^  47.  unlawful  confederati  n  of  twii  or  inoiv  persons  who  go  forth  armed 
or  disguised  for  the  purpose  of  coiumibting  a  felony  and  who  do 
commit  a  felony— punishnient.'. ....788 

48.  evidence  shows  party  guilty  of  murder— conviction  for  manslaugh- 

ter not  reversed,  on  appeal ' 797 

49.  right  of  one  to  prevent  violent  al3duotion   of  his  brother  and  to 

attempt  to  rescue  his  brother  after  the  abduction 798 

60.  one  may  use  necessary  force  to  rescue  a  brother  fi-om  abduction — 

mav  pursue  abductors  to  effect  the  rescue 798 

61.  reckless  firing  upon  and  killing  of  abductor  by  one  of  several  per- 

sons—aider and  abettor  798 

52.  certain  incorrect  statement  in  affidavit  not   sulBcient  to  authorize 

conviction  for  false  swearing 808 

63.  evidence  wholly. fails  to  show  conspiracy  between  defendant  and 

those  who  actually  committed  certain  homicide 820 

64.  plea  of  seU-deTense  availaiile  only  when  danger  was  impending xir 

apparently  impending  at   time  of  commission  of  homicide— in- 
structions . .  ^       , 826 

65.  convicti«n  of  unlawfully  confederating,  etc.,  together  and   going 

forth  disguised  to  commit  a  felonious  act  not  authorized  by  the 
evidence 828 

66.  verdict  finding  guilty  of  tearing  up,  etc.,  a  railroad  track  so  as  to 

throw  cars  from  track,  etc.,  sustained  by  evidence 835 

57.  "feloniou.«<  breaking  Into  outhouse"— what  is  an  "outhouse" 837 

58.  verdict  convicting  of  murder  authorized  by  evidence 873 

6».  change  of  venue— discretion    of  trial  court — when  reversed  on  ap- 
peal    873 

60.  discretion  of  court  as  to  permitting  introduction  of  evidence  out 

of  the  usual  onier 691 

61.  where  proof  of  defendant's  confession  is  introduced  by  way  of  re- 

buttal only,  jury  should  be  insttucted  to  consider  It  only  for  that 

purpose 691 

CURATOK- 

1.  appointment  of  for  estate  pending  will  contest— recovery  of  costs 

of  curator  where  appointment  w^  unauthorized 543 

2.  circuit  court  can  not  appoint  a  curator  pending  appeal  from  a 

,  county  court  order  probating  a  will 543 

<!justom- 

custom  not  a  part  of  contract  if  inconsistent  with  clear  intent  of 

parties 31 

DAMAGES— See  Attorney  and  Client,  5;  Assault  and  Battery,  3;  Divi- 
sion Wall;  Eminent  Domain,  1;  Instructions,  8;  Injunctions,  5; 
Landlord  and  Ten»nt,  26;  Railroads,  'i:6— ,. 

1.  |5,C00  damages  for  loss  of  1#)N' Angers  excessive 18 

2.  measure  of  damages  for  raking  and  detention  of  personal  property,    61 

3.  plaintiff  could  amend  his  petition  and  claim  damages  on  property 

up  to  the  time  of  restitution 62 

4.  necessary  allegations  in  action  for  damages  for  overflowing  plain- 

tiff's land -:..., 92 

6.  gross  negligt)nce  authorizes  punitive  damages 92 

6.  12,000  exemplary  damages  for  wrongful  expulsion  from  train  not 

excessive * 92 

7.  damages  to  trade  for  furnishing  bad  quality  of  hemp  too  remote..     98 

8.  no  damatres  recoverable  for  bi*each  of  contract  of  sale  of  goods,  if 

agent  of  purchaser  had  no  authority  to  make  purchase 93 

9.  gross  negligence  sufficient  to  warrant  punitive  damages 186 

10.  verdict  for  84,000  for  pain,  anguish,  etc. ,  not  excessive 185 

11.  verdict  for  126,000  for  injuries  which  may  not  be  permanent  is  ex- 

cessive   185 

12.  both  compensatory  and  punitive  <^amages  may  lie  awarded  where 

there  is  gross  negligence 199 
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18.  it  being  manifest  that  notliing  was  allowed  bj  way  of  pnnltiye 
damages,  an  instruction  authorizing  punitive  damages  was  no^ 
prejudicial ^ 208 

14.  fs^SO  damages  for  putting  passenger  off  at  wrong  station  not  ex- 
cessive)    24G 

16.  measure  of  damages  caused  by  mistake  in  transmission  of  telegraiD,  90S 

16.  $1,000  for  mtntal  suffering  due  to  failure  to  deliver  telegram  not 

excessive 884 

17.  one  entering  a  railway  car  for  the  purpose  of  being  ejected  can  re- 

cover only  actual  damages  in  any  case 880 

18.  verdict  for  $300  damages,  tor  wrongful  ejection  of  jiassenger  from 

train  not  excessive  .•  •. .  607 

19.  when  special  damages  must  be  specially  averred  in  pleading 665 

20.  $5,000  damages  for  loss  of  a  hand  through  gross  neglifrence  not  ex- 

cessive   714 

21.  $10,000  for  destruction  of  certain  county  road  hy  a  railroad  author- 

iy.ed  by  evirienc**  734 

22.  corporation  liable  for  punitive  damages  for  injuries  done  by  tor- 

tious acts  ol  its  employes 742 

23.  both  mental  and  bodily  pain  element  of  compensatory  damages  . ..  742 

DAY- 

1.  law  doos  not  regard  fractions  of  a  day ., 411 

2.  day  of  election,  upon  which   sale  or  gift  of  intoxicating  liquors  is 

forbidden.  Inoluiles  entire  twenty  four  hours  of  such  day 411 

DAMAGES  ON  APPEAL— 

appeal  by  assignee  for  benefit  of  creditors  from  order  directing  him 
to  pay  over  certain  sum  iu  his  hands—appellee  entitled  to  10  per 
cent,  damages  on  affirmance 702 

DEBTOR  AKD  CREDITOR- 

1.  lower  court  should  have -allowed  certain  credit  claimed  by  maker 

of  a  note  269 

2.  application  of  payments —intent  of  debtor  to  apply  payment  to  cer- 

tain debt  inferred  from  circumstances 802 

DECEDENTS'  ESTATES— See  Assignments  by  Operation  of  Law,  10, 
11;  Evidence,  13,  14,  21,  35,  36;  Parent  and  Child.  3,  4— 

1.  sufficiency  of  evidence  in  particular  case  to  charge  a  debt  against 

a  decedent  s  estate 61 

2.  action  by  administrator  for  settlement— re^'erence  to  commissioner 

—creditor  entitled  to  interest,  although  he  made  no  demand •  348 

3.  right  of  action  for  loss  of  intestate's  life  by  negligenoe  of  another 

in  personal  represeritrfitive  only 868 

4.  when  child  may  charge  parent  s  estate  for  living  with  and  taking 

care  of  him » 874 

5.  devise  of  estat-e  to  creditors- creditors  must  be  parties  to  action  to 

settle  estate 623 

6.  settlement  of  decedent's  estate— power  of  court  after  adjournment 

of  term  to^nter  order  changing  order  determining  amount  of  ad- 
vancements to  be  charged 581 

7.  value  to  be  fixed  on  land  advanced  in  certain  case  r\ck>  that  placed 

on  it  in  will : 531 

8.  action   by  administrator  to  compel  devisee  to  contribute  to  pay 

debts  of  estate -jurisdiction  of  court  to  sell  land  of  devisee  in  ad- 
joining county 669 

9.  wrongful  receix)t  of  money  from  decedent  by  his  child  in  his  life- 

time-fund received  not  held  in   trust  so  that  land  purobased 
therewith  is  impressed  with  trust 669 

10.  payment  of  taxes  on  property  of  deceased  parent  \fy  daughter— sale 

of  property  to  reimburse  daughter 791 

11.  debtor  of  decedent,  having  no  lien  on  land,  not  allowed  to  select 

particular  tract  or  subject  it  to  pay  his  debt  merely  by  alleging 
existence  of  his  debt 808 

12.  settlement  of  estate— order  of  sale  of  realty  before  order  of  refer- 

ence to  commissioner 889 

13.  property  on  wiiich  a  vendor  s  lien  exists  can  not  be  set  apart  to 

widow  and  infant  children  in  lieu  of  certain  exempted  personid 

property 845 

DEDICATION-  . 

1.  owner  may  dedicate  ground  to  public  use  by  any  act  which  evi-V^ 

deuces  his  will  without  previous  adverse  user [126. 
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8.  conduct  of  owners  of  land  suob  as  to  show  an  implied  dedication 
by  tbnni  of  certain  land  for  street— acceptance  of  benefit  of  pub- 
lic improvenjents  .. . ^ 430 

DEEDS— See  County  Courts;  Frauds,  Statute  nf.  8— 

1.  delivery  to  third  person  for  grantee  is  sufficient 101,  697 

2.  facts  in  particular  case  not  sufficient  to  constitute  delivery 101 

8.  deed  executed  in  another  State — sufficiency  of  seal  of  notary  at- 
tached to  certificate  of  acknowledgment 347 

4.  failure  of  clerk  to  index  a  deed  properly  recorded  can  not   preju- 
dice grantee 211^ 

DEFEASIBLE  FEE— See  Devises,  1. 
DKIilVERY— 

bond  executed  to  perfonn  judgment  of  court  in  suit  for  delivery  of 
perso  nl  property  is  valid,  although   officer  having  order  of  de- 

liverv  in  his  hands  had  no  autliority  to  execute  it 127 

DEPOSITIONS  -See  Practice  in  Civil  Casps,  2— 

1.  clerk  should  include  in  record  on  appt*al  depositions- used  in  the 

case,  although  not  noted  as  filed 65 

2.  of  witness  living  within  twenty  niiles  of  place  of  trial— witness 

presumed  to  be  unable  from  infirmity  to  attend  court 288 

3.  a  deputy  clerk  has  no  authority  to  take  depositions  under  the  pro- 

vision of  the  Civil  Code  authorizing  a  clerk  to  do  so 368, 

4.  suppressed  in  certain  case  l>eoanse  taken  during  term  time— con- 

tinuance noc  allowed  for  retaking  of  them 651 

5.  objection  to  ivading  of  deposition  comes  too  late  if  made  for  first 

time  in  appellate  court    . .  572 

6.  depositions  of  a  defendant,  delaying  to  take  them  until  the  term 

began,  suppresf^ed   in  certain  case— defendant   not  entitled   to  a 
continuance  to  retake  depositions      —  573: 

7.  defendant's  exceptions  to   deposition   erroneously   overruled— de- 

fendant having  taken  deposition  of  same  witness  not  prejudiced 

hv  such  error 845 

DESCENT  AND  DISTRIBUTION— 

1.  child  of  two  slares  may  Inherit  an  heirs  if  parents  were  married 

according  to  customary  matrimonial  rites  among  slaves 80H 

2.  executors  in  certain  case  had  right  to  pay  distributable  share  of  a 

married   woman    in   her  father's  estate   to   her  alone,  notwith- 
standing protest  of  her  husband  488 

3.  stock  of  corporation  owned  by  a  wife— husband's  rights  therein  on 

death  of  wife 770 

4.  bastards  of  same  mother  may  inherit  from  her  and  from  each  other.  708 
6.  legitimate  children  can  not  inherit  from  their  mother's  illegiti- 

mafe  children,  nor  the  illegitimate  from  the  legitimate 708 

6.  devise  by  putative  father  to  infant  bastard — death  of  bastard  dur- 

ing infancy  unroaiTifd — mother  of  bast-ard  and  her  illegitimate 
children  inherit  the  estate 70t^ 

7.  real  esrat«  of  bastard  acquired   by  devise  from  putative  father  does 

not  pass  to  father's  heirs  on  death  of  bastard  unmarried  and  with- 

ont  issue 708 

DEVISES— See  Limitation,  16,  17;  Remainders— 

1.  construed  to  crente  fee  defeasible  upon  death  without  children  be- 

fore time  of  distribution .. .  ^ fl7 

2.  devise  with  power  of  disposition  carries  fee 163 

3.  where  devise  has  a  power  and  also  an  interest  the  intention  is  the 

great  object  of  inquiry 163 

4.  construction  of  devise  to  "wife  and  children" 197 

6.  devise  to  children  of  several  persons,  to  be  equally  divided  among 

them,  means  divided  per  capita  .. .  312 

6.  under  certain  devise  a  widow  takes  estate  for  life,  with  remainder 

to  her  son 384 

7.  devise  of  **what  little  property  I  have  left  after  payment  of  my 

debts"  a  Aevise  of  estat-e  to  creditors 523 

8.  devise  to  one  for  life,  with  power  of  appointment  as  to  remainder, 

does  not  vest  fee  simple  in  the  life  tenant 523. 

9.  under  certain  devise  testator's  wife  took  absolute  estate  in  one- 

third  of  testator's  bank  stock  as  well  as  other  personalty  .    541 

10.  wife  took  one- third  of  husliand's  personalty  estimated  before  cer- 
tain sums  were  fmid  to  certain  devisees  under  the  will 541 

vol.  15—2 
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11.  devise  of  rent  to  widow — widow  entitled  only  to  net  rents  after  re- 

pairs are  made  711 

12.  devise  to  widow  for  life,  reiuuinder  to  son,  who  was  to  use  land 

for  benefit  of  widow  while  she  lived,  oonstiued 737 

13.  devise  of  land  to  trustee  for  use  of   L.  and  her  infant  son,  L.  to 

have  right  to  live  on  land  nud  one-fourrh  of  proceeds  thei-eof  lo 
'j?o  to  the  son — rights  of  L.  and  the  son  respecjtively  as  to  the  pro- 
ceeds    750 

14.  construction  of  devise — dying  without  heirs      796 

I.'),  devise  to  three  grandchildren,    and   if  one  die  without  issue  his 

estate  to  go  to  survivors,  and  if  all  die  without  issue  estate  to  go    ■ 

to  t-Hstator's  heirs— grandchildren  take  a  defeasible  fee 817 

DISMISSAL  WITHOUT  PKEJUDICK- 

1.  plaintiff   has  .'ihsoliiie  right  t4i  d«'iniss  action  without  prejudice  at 

any  tin)e  hefjn'c^  llnal  subniis>i()n  o9A 

2.  ruh's  of  .T«'lTerson  Ciiruir  Court,  do   not  and  ran  nul  reijuire  ])lain- 

titT  t(»  givo  not icH  of  siiuh  motion  .lOJ 

ii.  plaintiff   may  dismiss  without  prejudice  after  I'ouvt  has  sustained 
morion    liy  defendant  for  peremptory  iiistruiMiou  arjd  before  such 

instriicti<)n  is  tjfiveu (VSO 

niSOHDKHLY  UdlSK— See  Hawdy  House - 

1.  actual  disturliance  ol    peace  not  ne<'essiiry  to  ctm st it ute  offense  of 

keeping  disorderly  house  ....  17H 

2.  one  who   controls   house   where    jjeisoiis   assemble   to   gamble   in 

futures  keeps  disnrderlv  house 176 

UISTRIIU'TION- 

distrihution  in  this  State  of  sum  recovered  l>y  an  administrator  under 

foreiffH  Rtatut*^  for  loss  of  life  of  his  intestate  367 

DIVISION  WALL- 

1.  tenant  truiy  recover  damasres  ivsultina:  froui  tearing  down  division 

w.ill,  althouirh  i.he  landlord  consented  to  it.— instructions 548 

2.  fact  that  tenant  was  in  arrears  f.u-  rent  constitutes  no  defense  to 

such  action 64? 

li.  instruction  as  to  damages  recoverable  by  tenant   in  such  case  not 

misleadin;?     512 

DIVORCK-See  Res  Adjudicaia,  2— 

1.  in  actioris  for  separation  the  relief  may  be  granted  for  any  cause 

in  the  diser^^tion  of  the  court ^ 63 

2.  no  ground  for  granting  divorce  from  bed  and  lioard  and  alimony 

in  particular  case 6t 

3.  husband    bound   for  costs  of   wife,    including  attorney's   fee,    in 

art  ion  for  divorce,  no  matter  how  suit,  results 64 

4.  husband  lial)le  for  her  costs    unless  wife  in  fault  and  has  means  ..     (H 

5.  huslKiud  not  entitled  to  divoree  on  account  of  lunacy  of  wife  8ft 

45.  evidence  of  adultery — credibilitj-  and  good  character  of  witness  not 

shown ....   760 

7.  ^'M^)  iHM'  }»nnum   alimony  for  wife  not  excessive  where  husband's 

estate  is  worth  *o.(MK)  or  ?ti,(H)U 750 

8.  when  husliand   may  be  required   to  pay  all  costs  and  wife's  attor- 

ney's f<«e  when  divorce  is  granteil  to  him 801 

9.  alimony    allowed    wife    in    certain    case    where    the   divorce    was 

granted  the  huslmnd  —  801 

10.  evidence  sullicient  to  entitle  husband  to  divorce  on  ground  of  adul- 

terv  of  wife    878 

DOt^S- 

1.  owner   may  maintain    action  for   the   killin^r  of   his  dog  without 

showing  a  compliance  with  act  of  May  7,  1SS(j  448 

2.  a  do«r  is  pronerty  independently  of  the  act  of  iNSJi      448 

DOWKli— See  Assignment  for  Benefit  of  Creditors.  ."»— 

1.  wife  not  entitled  to  dower  in  land  sold  to  satisfy  lien  created  by  a 

mortgage  in  which  she  united  229 

2.  riglit  of  widow  to  dower  in   land  in  whir^h   husband  had  only  re- 

Vi^rsionary  interest,  l»ut  not  poss^^ssion  349 

li.  wife  not  entiiled  to  <iower  in  lan<l  in  which  her  huslvind  had  a  re- 
mainder interevix,  snbj^H't  to  a  life  estate  of  hit-  mother,  whert*  he 

liied  l)»'fore  his  mother  .  ....  5^4 

•1.  deed  executed  hv  wife  alone  to  truste<'  convtys  her  potential  richt 
of  dower  in  land  previously  convi-yed  iiy  the  husljand  to  the  trus- 
tee for  bent'lit  of  creditors     673 
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DOWER— Continued.  Page. 

6.  widow  entitled  to  dower  in  land  of  husband  which  had  been  sold 

hv  the  huRband*R  assignee  under  an  order  of  court 707 

DYING  DECLARATIONS— See  Confessions.  2,  8— 

1.  consciousness  of  impending  death  by  deceasi>d  at  time  of  making 
statement  may  be  inferred  from  the  surrounding  circumstances. .  333 

3.  certain  statement  competent  as  a  dying  declaration 508 

KJECTMENT-See  Burden  of  Proof,  3,  6:  Pleadings,  o4-- 

1.  finding  of  jxjry  in  ejectment  in  particular  case  not  disturbed 49 

2.  petition  must  describe  land  so  it  may  be  identified  >  164 

3.  defendant  by  asserting  claim  to  land  does  not  assume  burden  of 

proving  it  .         .   .  154 

4.  failure  to  deny  ownership  of  plaintiff's  ancestor  or  plaintiff's  heir- 

ship—burden  of  proof 154 

5.  sufficiency  of  description  of  land  olaii/ied  in  certain  petition <)35 

0.  if  plaintiff  proves  he  is  entitlt^d  to  any  pari  (»f  laud  suj-d  for  judg- 

njenr  for  dt-fendant  is  erroneous 7()5 

KLKCTION- 

1.  one  alleqrinj;  luith  facts  can  not  h^*  couipcJh'd  in  nlcct  whether  he 

willchnrjre  that  certain  stipulation  wa>  nmitted  from  ocjntraet  by 
fraud  or  hy  n)istal\e  4Vt 

:?.  plaintiff  ])roi)erly  re<juired   to  elect   wh»'ther  lu-  would   prosecute 

acricm  for  contract  price  or  upon  (|uantuin  meruit  loJ'' 

KLEC'l'IONS— See  Constitutional  Law,  1,  'J— 

1.  sutiscrjption  bj'  cdty  in  aid  of  railrojid— when  rt'ceiving  of  illegal 
votes  by  officers  of  election  renders  Hlocticni  void  18 

:i.  presumed  that  majority  of  legal  voles  were  in  favor  of  railroad 
tax  when  plaintiff  contesting  election  does  not  allege  the  contrary.     18 

>i.  allecratio7i  that  "large  number  of  votes  were  bribed"  not  equiva- 
lent to  allepration  that  majority  were  bribed  '  . . .     13 

4.  allegation    that  a   majority  "were   not   unbribed"  not  statement 
that  majority  were  bribed 13 

0.  law  forbids  sale  or  gift,  of  intoxicating  liquors  during  any  part  of 

the  twenty  four  hours  of  the  day  on  which  an  election  is  held   . .     411 
f).  tnilure  of  officers   of  eh  (ition  to  take  oath — effecc  on  vote  of  pre- 
cinct    504 

7.  notice  of  contest— must  l)e  so  definite  as  to  appri.se  on  opponent  of 

grounds  of  conte^t       504 

K  dnft^nt^  in  notic*^  of  contest  waived  in  certain  cast'  504 

M  weierhr  of  judi;muiu>  of  chancellor  in  ontested  election  cnsc       504 

10.  allegation   that  quorum  of  council  was  present  at  time  of  election 

and  that  plaintiff  received  a  majority  of  votes,  sutticient  to  show 
prima  facie  right  t<i  office •  870 

11.  Where  the  tiin  «  Un-  holding  an  election  is  fixed  hy  law  a  notice  of 

election  not  necessary  118 

KMIXKNT  DOMAIN— See  Kstoppel.  2:  Mandamus,  1;  Railroad,  JS— 

1.  mejisure  of  damages  for  land  taken  as  ritrht  of  W/iy  of  railroad  7 

2.  cost  to  railroad   to  secure  any  oti  er  than   the  jvvay  taivi'u   nut  an 

element  to  be  considered  in  measuring  damages         ^      7 

3.  authority  by  legislature  for  railroad  to  use  a  c(uinty  road  for  its 

roadbed  not  presumed   in  the  absence  of  clearly  expressed  intent 

to  that  effect, 734 

EQUITABLi*:  ASSIGNMENT— 

1.  of  del>t   or  chose  in  action  may  be  by  parol— no  ])arricular  form 

necessary       003 

2.  equitable  assignment  of  rents  by  parol 603 

KQUITY— 

when  issue  of  out  of  chancery  for  trial   by  jury  must  be  granted  by 

chancellor 497 

KSTATE  TAIL— See  Couvt-vances.  JJ. 
KSTATE  UPON  CONDITIONS— 

1.  U!)on  condition  broken   grant;»e  must  re  enter  to  defeat  estate  ...     972 

2.  riffht  to  rocovt»r  rents  after  condition  broken 972 

KSTOPPEL-See  Arbitr.Uitjn  and  Award,  3;  AttJichmont.  13;  Jurisdic- 
tion, ().  P^xecution,  9;  Landlord  and  Tenant,  3,  b"), 'iO;  Partnership,  13 — 

1.  can  not  be  relied  on  unless  pleaded  .    . .  i    . .     , . , 125 

3.  married  woinran  eviroj)ped'to  deny'vaUdity  of  condemnation   pro- 
'ceedlngs-  .:..•...:-   •;    ./..  i*    ".;'.•.  i . .    /... 12<i 
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ESTOPPEL— Con  tin  ued .  Page. 

3.  inortfrasree  who  puroha^d  nt  sale  made  to  enforce  his  lien  estopped 

to  olaiin  a  part  of  mortgaged  land  whiob  mortgagor  nad  con- 
veyed to  anocberwith  his  consent,  and  which  was  excluded  from 
sale,  although  included  in  commissioner's  deed 14:^ 

4.  sale  of  land  at  auction  bv  deoedei^c's  heirs— one  heir  estopped  to 

claim  many  years  thereafter  damages  from  other  heirs  on  ground 
that  land  sild  was  his  and  not  decedent's 24& 

EXAMINING  COURT- 

power  to  change  charge  in  warrant  —    4fiB 

EXCEPTIONS— See  Appeals,  9;  Bills  of  Exceptions. 

EXECUTIO.VS— See  Limitation,  15— 

1.  levy  on  personal  property  owned  jointly— how  Hen  created 31 

2.  promise  of  joint  owner  io  possession  to  sheriff  to  take  care  of  per- 

sonal property  binding , ...      31 

3.  writ  of  fi.  fa.  binds  estate  of  defendant  from  lime  it  is  delivered  to 

olficfr  to  execute ...  33J^ 

4.  such  writ  creates  lien  on  personalty  in  defendant's  possPssion  at 

time  of  delivery  of  writ  to  officer,  although  another  claims  prop- 
erty under  a  fraudulent  purchase 8SS 

5.  execution   is  valid,  although   it  was  issued  upon  ptiyment  of  jury 

fee  by  sheriff,  rather  than  by  successful  party 410 

«.  property  of  railroad  subject  to  sale  under  execution 494 

7.  levy  of  execution  on  personalty  owned  jointly  by  defendant  and 

other— effect  of 399 

8.  officer  holding  execution   can  not  sell  the  property  in  such  case- 

lien  must  be  enfirct^d  by  action  in  equity 899' 

9.  but  if  officer  sell  such  property  by  execution— plaintiff's  order,  the 

latter  is  estopped  to  deny  otficer's  right  to  sell  in  action  against 
siile  by  officer  passes  no  title 399 

10.  sale  of  land  under  execution  without  any  previous  appraisement 

void 7m 

11.  where  owner  remained  in  possession  for  eight  years,  and  execution 

was  lost  and  never  returned,  purchaser  at  sale  will  be  allowed 

lien  on  land  for  sum  paid  by  him 719 

EXECUTION  SALES- 

purchaser  at  judicial  sale  subject  to  prior  mortgage  lien  is  estopped 

to  question  validitv  of  such  prior  lien     753 

EXECUTORS  AND  AD.^INISTRATORS-See  Husband  and  Wife,  7; 
Married  Women,  5— 
1.  marria^ieot  executrix  terminates  her  authority  as  sucheo  instanti,  JJ34 
3.  duties  of  certain  executrix  were  altogether  executorial  in  nature 
and  termiuated  by  her  marriage 824 

3.  administrator  appointed  in  this  Sttate  not  allowed  costs  <»f  defend- 

ing suit  in  another  Stat^^  to  which  he  was  no  party,  and  which 
was  brought  against  administrator  of  decedent  appointed  in  such 
State 483 

4.  liability  of  one  executor  for  wrongful  acts  of  joint  executor  710 

.  5.  when  limitation  begins  to  run  where  executor  holds  fund  as  trus- 
tee for  devisee .  710 

tt.  settlement  of  estate— irregular  partition  of  lands— devisee  estopped 
to  attack  settlement  or  regularity  of  partition  ...  ...  711 

7.  administrator  may  purchase  realty  of  defendant  in  execution  sold 

to  satisfy  judgment  obtained  for  decedent's  estate— purchase 
being  for  benefit  of  the  estate  831 

8.  such  administrator  obtaining '.sheriff's  deed  for  land  so  purchased 

may  maintain  action  to  recover  its  possession 831 

9.  sheriff's  deed  to  plaintiff  as '•administrator"— term  "administra- 

tor' '  merely  descriptive  of  grantee 831 

10.  sureties  of   personal  representative  not  liable  for  rents  received  by 

him  which  accrued  after  death  of  landlord  because  representative 
had  no  authority  to  collect  such  rents 780 

11.  after  settling  estate  ececutor  chargeable  as  trustee  with  interest 

on  funds  in  particular  case 55 

12.  when  duties  as  executor  cease  and  as  trustee  begin 66 

IH.  an  administrator,  with  the  will  annexed,  having  advanced  money 

to  pay  debts  of  testator,  entitled  to  be  subrogated  to  bis  land 68 

14.  personal  representative  having  agreed  to  serve  witnout  compensa- 
tion not  entitled  to  claim  commissions 68- 
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EXEMPTIONS-  Page, 

i:  may  be  sold  by  debtor  without  regard  fo  olalius  of  his  creditors. . .    dO 

2.  debtor  entitled  to  840  for  each  member  of  family  ivhere  he  has  not 

on  hand  exempted  provisinnn 761 

3.  right  to  8uoh  exemption  not  aflooted  by  faot  that  the  children  have 

property 761 

JCXPERT  KVIDENCE- 

1.  expert  evidence  ooncern}ng  laws  of  force  and  morion  not  admis- 

sible to  prove  how  a  person  having  self  control  and  power  of  vol- 
untary action  would  fall  from  a  car  in  motion  —  748 

2.  certain  witness  not  qualilied  to  express  expert  opinion  of  the  ques- 

t.io!» 748 

KVIDENCE— See  Adverse  Possession,  8:  Appeals.  P;  Banks,  8;  Confes- 
sions: Contracts,  7;  Criminal  Law.  5;  Expert  Evidence;  Depositions; 
Decedents'  Estates,  1:  Divorce.  (5.  False  Swearing,  2;  Libel.  2,  3;  Part- 
nership, 8,  5:  Municipal  Corporations,  17:  Sales  of  Personal  Proi)erty, 
5,  6,  7;  Street  Hailways,  4:  Tax  Collector,  4— 

1.  statement  of  employe  of  railroad  ten  minutes  after  certain  accident 

a  part  of  the  res  gestse  and  compet>ent 17 

2.  contradiction  of  witnesses — when  allowed 29 

^.  oral  evidence  not  competent  to  show  that  unconditional' promis- 
sory note  was  to  be  payable  only  on  a  certain  condition 126 

4.  of  a l)sent  witnesses  upon  trial  for  murder  was  material,  and  it 

was  error  to  refuse  continuance 149 

5.  part  of  a  conversation  having  been  brought  out  by   defendant, 

competent  for  plaintiff  to  prove  all  that  was  said  .  ....      186 

^.  expression  of  Injured  person  a  few  seconds  after  accident  part  of 

res  gestae 185 

.  7.  writing  competent  evidence  as  to  what  contract  was,  although  not 

signed  by  either  party 207 

8.  not  error  to  allow  juror  to  interrogate  witness,  although  case  had 

l>een  suijmitted 208 

9.  deeil  itself  determines  grantor's  intention — parol  evidence  to  vary 

effect  of  words  in  deed  not  admissible 241 

10.  letter  from  husband  to  wife  incompetent  evidence  against  husband.  251 

11.  record  of  trial,  in  which  perjury  is  charged  to  have  been  commit- 

ted, competent  evidence  against  one  on  trial  for  such  perjury  —  262 

12.  reputation  for  veracity  of  an  absent  witness  for  defendant,  whose 

deposition  is  used,  may  be  impeached  by  Commonwealth  281 

13.  stockholder  in  corporation  not  to  testify  for  corporation  concern- 

ing transaction  with  a  deceased  person' 303 

14.  defendant  testifying  as  to  transaction  with  his  dectdenc,  plaintiff 

may  also  test^iify  concerning  same  matter 808 

15.  all  that  was  said  during  a  game  of  cards,  ending  in  a  homicide. 

by  all  engaged  in  it  cumpecent  as  part  of  the  res  gestt»  on  trial 
for  murder 321 

16.  admission  of  what  was  said  by  son  of  deceased  at  time  of  homicide 

not  pix'^judicial  to  accused  in  certain  case     321 

17.  what  occurred  at  a  different  game  of  cai*ds,  with  which  accused 

had  no  connection,  incompetent 3SJ 

18.  certain  evidence  concerning  the  reputation  of  a  witness  competent,  321 

19.  statement  of  witness,  who  admits  that  he  was  indicted  for  per- 

jury, explaining  origin  of  indictment,  competent  in  certain  case,  849 
•  ^.  statements  of  relatives  of  accused,  not  made  in  his  presence,  not 

competent  against  him 842 

"21.  stockholder  of  corporation  not  allowed  to  testify  for  it  as  to  a  trans- 
action with  one  who  is  dead  when  evidence  is  offered 364 

22.  but  such  evidence  is  competent  when  representative  of  decedent, 

who  was  present  at  time  of  transaction,  first  testifies  concerning  it,  864 

:23.  reputation  of  witnesses  for  defendant  in  criminal  case  may  be  im- 
peached, although  their  evidence  is  immaterial 396 

134.  evidence  of  liad  reputation  of  witness  for  veracity  two  years  before 

time  of  trial  competent 396 

^5.  proof  that  ties  were  sawed  off  after  accident  competent  to  prove 

neglect  of  railroad  in  allowing  ties  to  project  too  far  in  certain  case,  445 

^.  exclusion  of  question   by  court  not  reviewable  on  appeal  unless 

avowal  of  expected  answer  is  made 474 

57.  exclusion  of  certain  conversation  had  in  testator's  presence  not 

pivjudiuial  to  contestants  in  certain  case 47^ 
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EVIDENCK-Continiietl.  Pa^^^^ 

38.  evidence  incompetent  which  seeks  to  contradict  statement  of  wit- 

ness as  to  a  conversation  with  a  defendant  on  a  collat«^ral  matter,  :t:y2 

29.  opinions  of  one's  neighbors  as  to  his  instmity  competent  .  . .     :aV2 

30.  evidence  of  statemenis  made  to  a  defendant  as  to  sl^inderous  rv- 

marks  made  hy  deceased  about  the  defendant's  family  compet^'nt 

in  certain  case .....     .  . .. ' 6rt2 

31.  delivery  of  deed  by  fjrantor  to  attorney  (or  grantee— attorney  com- 

•  i)etent  witness  for  jerantee  after  grantor's  death   597 

33.  evidence  being  admitted  without  objection,  too  late  to  insist  on 

appeal  that  it  ought  not  to  be  considered ttOfi 

33.  two  passengers  on  train  traveling  together  and  ejected  from  train 

at  same  time— what  conductor  said  to  each  ptirt  of  res  gesta?  as  to 
the  ejection  of  other 607 

34.  witness  can  not  l)e  contradicted  by  other  evidence  as  to  distinct 

ciillaterai  matter  brought  out  on  cross- examination (i07 

35.  payee  of  note  not  allowed   to  state  consideration   received  by  de- 

ceased maker— where  "no  consideration"  is  pleaded   by  maker's 

executor 610 

3ft.  such  evidence  not  prejudicial  Of  a  particular  case 610 

37.  exclamations  of  bystanders  at  time  of  homicide,  who  seemed  to  be 

acting  in  concert,  with  defendant,  competent 664^ 

88.  one  serving  in  penitentiary  a  competent  witness— when  conviction 

of  crime  renders  one  infamous 660 

39.  evidence  concerning  contents  of  certain  note  alleged  to  be  from 

accused  on  trial  for  murder  to  his  oo- conspirators  incompetent  in 
COT  tain  case <i61 

40.  evidence   of  statement   made   by  Commonwealth's   witness  to   a 

third  party,  not  in  presence  of  accused,  incompetent r»61 

41.  without  avowal  of  expected  answer  exclusion  of  question  to  wit- 

ness not  considered  on  appeal 68ft 

42.  admission  of  evidence  concerning  rule  of  railroad  requiring  brake- 

man  to  use  coupling  stick  not  prejudicial  in  certain  case.  ...  ()S6 

43.  when  court  may  permit  introduction  of  evidence   in   a   orimiuAl 

case  out  of  the  usual  order  691 

44.  stat4^meut  of  one  not  made  in  presence  of  defendant  or  his  alleged 

co-conspirators  incomi)etent  against  ('efendant 694- 

45.  evidence  of  what  occurred  at  a  time  prior  to  the  homicide,  and 

when  accused  was  not  present,  incompetent 694 

46.  defendant  jointly  indicted  with  others  for  murder  not  allowed  to 

prove  good  charact<^r  of  the  <ither 694 

47.  paxee  of  note  can  not  testify  in  favor  of  one  to  whom  he  has  trans- 

ferred it  as  collateral  .security  as  to   transaction  with   deceased 
maker  of  it 783 

48.  withdrawal  by  court  of  incompetent  evidence  from  jury— preju- 

dicial error 783- 

49.  conspiracy  to  murder — evidence  of  one  not  a  conspinvtor  who  was 

near  scene  of  crime  compet-ent ...  798 

50.  evidence  of  meetings  of  alleged  conspirators  being  admitted,  proof 

that  they  had  certain  party  bound  over  to  keep  th«  peace  com- 
petent to  show  lawful  purpusH  of  their  meetings  ...  798l 

51.  lettor  not  written  by  or  in  presence  of  defendant  not  competent  on 

trial  for  false  swearing  .  803 

53.  false  statement  in  atTidavit  for  continuance— indictment  for  fal.se     • 
swearing — certain  amended  petition  filed  in  civil  ease  by  said  ac- 
cused not  competent  evidence        803 

53.  killing  of  stock  on  railroad -evidence  of  certain  witness  tlmt  train, 

could  be  stopped  in  certain  distance  competent    . .  '815 

54.  statements  made  by  persons  committing  murder  not  in  presence  of 

defendant   incoM)peteut  against   him,    no  conspiracy  to   murder 
being  established 820 

55.  parol    evideuc>e  of  a  judgment  not    admissible — judgment   itself 

being  best  evidence 872 

FALSE  ARREST— 

what  false  arrest  and  imprisonment  consists  of 846 

FALSE  SWEARING— See  Criminal  I^aw.  53-- 

1.  to  constitute  offense  oath  must  be  knowingly  and  willfully  false. .  182 

2.  persons  who  wrote  false  affidavit  made  by  defendant  having  stated 

he  did  not  write  it  as  directed  should  have  been  permitted  to  tell 
what  defendant  directed  him  to  write 18^ 
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FELLOW  SERVANTS— See  Master  and  Servant,  9,  10,  la-  Page. 

1.  master  not  liable  for  injury   of  one  servant  l)y  gross   nesrleot  of 

fellow  servant "    C^Oii 

2.  brakenian  nor.  fellow  servant  of  engineer  or  fireninn (MXt 

FEMK  SOLE— See  Husband  and  Wife,  11. 

FINAL  ORDER-^See  Judgments.  1«:  Appeals,  S— 

1.  judgments  dissolving  injunction  final,  although  it  did  not  dismiss 

counterclaim  filed  with  answer .    .         258 

2.  order  enjoining   defendant  '"until  further   order  of   court  '  from 

prosecuting  an  actioii.in  another  State,  and  requiring  him  to  dis- 
miss such  action,  a  final  order  from  wiiich  right  of  appeal  exists.  71S 
8.  order  overruling  demurrer  to  answer  not  final  unless  followed  by       • 

a  judgment  disposing  of  the  rase        > 782 

FORFETTUliE  OF  BAIL  BOND-See  Bail. 
FORGERY— 

1.  alteration  of  figures  or  any  material  part  of  a  check  on  a  bank  a  > 
forgery . .  264 

3.  evidence  sufficient  to  require  submission   of  defendant's  guilt  or 

innocence  to  jury 2(i4 

FORMER  .IKOPARDY— 

plea  of  not  sustained  by  proof  of  one  mistrial  and  suKsequent  return 

of  new  indictment  because  original  one  was  defective 838. 

FRAUD— See  Attachment.  12;  Conveyances.  18:  Corporal iocTfe,   1,   2,   12, 
18:  Mechanics'  Lien.  1:  Principal  and  Agent,  3;  Roads.  12— 

1.  allegation  of  exchange  of  land  obtained  by  fraud  in  particular  case 

not  sustained 85 

2.  contract  for  sale  of  njinernl  rights  in  land  rescinded  for  fraud  ...     1U5- 

3.  court   properly   refu.«5ed   to  allow   recovery  on   note  executed   for 

worthless  stock  in  hedge  fence  company,  contract  being  tainted 
with  fraud,  and  plaintiff  having  no  title  to  certificates  of  stock. 

tender  Imnk  was  not  neo^-ssary 125 

FRAUD,  STATUTE  OF— See  Husband  and  Wife.  19;  Master  and  Ser- 
vant, ft:  Partnership.  11;  Vendnr  and  Vendee,  18,  14,  15 — 

1.  verbal  agreement  to  convey  land  to  a  person.  In  consideration  of 

his  supporting  another  for  life,  can  not  be  enforced,  and  in  action 
to  recover  thti  land  the  board  and  improvements  set  of)'  against 
rental  value 148 

2.  receipt  f<ir  purchase  price  describing  land  sufficient   compliance 

with  statute  —         161 

3.  deed  executed  pursuant  to  pn^vious  verbal  contract  does  not  over- 

rnaoh  iotHrvenins  nttat^hment  lien.  ...  . .  161 

4.  linn  of  i^nrol  purchuser  not  in  possession  for  purcha.se  price  paid  by 

him  is  suhrvrdinate  to  attachment,  lien 161 

5.  parol  agreement  t-o  buy  of  another  a  tract  of  land  when  he  should 

obtain  pat€jnt  is  within  statute    ...  166 

6.  promise  to  answer  for  d»^ht  of  another,  who  still   remains  bound, 

within  statute  if  supporied  l>y  no  new  consideration 289 

7.  vei-bnl  agreement  lietv^een  owners  of  adjoining  lands,  fixing  dis- 

puted division  line,  which  hns  heen  executed,  not  within  statute.   461 

8.  verhal  agreement  of  purcha.serat  judicial  sale  to  convey  to  another, 

if  he  was  paid  purchase  price  with  interest,  within  statute 514 

9.  contract  for  sale  of  standing  trees,  in  contemplation  of  their  im- 

mediate removal  from  .soil,  not  >vithin  statut<< 541 

10.  contract  for  sale  of  standing  trees,  in  contemplation  of  their  im- 

mtidi.-ite  removal  from  soil,  not  within  statute 570 

11.  parol  sile  of  five  years'  lease  of  real  estate  within  statute t)37 

12.  parol  division  of  land  between   life  tenant  and  widow  of  remain-    * 

derman  void 737 

18.  verbal  partition  of  land  between  joint  tenant  within  statute 761 

FRAUDULENT  CONVEYANCES    See  Homesteads,  9.  10- 

1.  in  suit  to  set  aside  creditor  obtaining  attachment  has  prior  lien  . .   174 

2.  in  suit  to  set  aside  error  to  adjudge  that  there  has  been  an  assign- 

ment by  oiwration  of  law    174 

3.  certain  conveyance  to  a  wife  at  instance  of  her  husbabd  not  fraud- 

ulent as  to  husl)and's  creditors,  the  wife's  equity  beiu^  superior 

to  that.  «'f  the  creditors      42S. 

4.  evidence  sulTic'ent  to  show  that  insolvent  debtor  paid  considera- 

tion for  the  land  conveved  to  his  son -in  law 69i« 

FRAUDULENT  REPRESENTATIONS  -  See  Principal  and  Agent,  2. 
FUTURES— See  Disorderly  House,  2. 
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GAMING— See  Disorderly  House,  2.  Page. 

GARNISHMENT— See  Attachments,  17,  18;  Attorney  and  Client,  1. 
GIFTS- 

evldenoe  sufficient  to  establish  a. gift  in  a  certain  case 368 

GOOD  WILL— See  Contracts,  1,  3. 
GRAND  JURY- 

consists  of  twelve  persons  since  adoption  of  new  Constitution 179 

GUARANTY— See  Consideration.  1. 

GUARDIAN  AND  WARD-See  Salf;   of  Infants'  Real  Estate,  1.  3,  12; 
Parent  and  Child,  1— 

1.  guardian  of  infant  woman  ceased  to  be  such  upon  her  marriage  . .  237 

2.  guardian  of  husband  becomes  also  guardian  of  his  wife  upon  mar- 

riage      287 

3.  neither  guardian  nor  husband  of  a  married  woman  can  endumher 

her  land  for  her  support  and  maintenance 237 

4.  purchase  of  ward's  land  by  guardian  at  judicial  sale  constructively 

fraudulent 306 

6.  vendees  for  value  from  guardian,  having  no  notice  of  fraudulent 
purchase  of  guardian,  considered  innocent  purchasers  for  val- 
uable consideration 305 

6.  venue  of  action  by  ward  against  guartlian  for  settlements  of  ac- 

counts  382 

7.  action  ajfeinst  guardian  alone  to  surcharge  settlements  need  not 

allege  that  liond  of  guardian  was  approved  by  county  court . .         334 

8.  such  action,  being  in  nature  of  action  for  relief  from  fraud,  not 

barred  if  brought  within  five  years  from  discovery  of  fraud 384 

9.  olijeotion  toalleffationthat  fraud  was  not  discovered  "until  shortly 

before  institution  of  the  aotion"  us  vague,  waived  by  failure  to 
move  to  make  i  t  more  specific 384 

10.  liability  of  guardian  for  interest       884 

11.  stepfather  not  allowed  compensarinri  for  stepchild's  support 88K 

12.  manner  of  settling  certain  guardian's  accounts  determined  741 

13.  settlement  of  guardian's  acoounts  by  county  court— ward  must  ap- 

peal to  circuit  court  if  dis<atisfled 749 

14.  ward  being  party  to  settlement  of  guardian's  accounts  i)y  county 

court  must  appeal  if  dis.satisQed  — lie  can  not  sue  iu  circuit  court 
to  surcharge  accounts  without  appealing 'J77 

15.  power  of  foreign  guardian  to  sue  in  this  St-ate 847 

16.  guardian  who  purchased  ward's  land  at  public  sale  presumed  to 

do  so  for  benefit  of  ward        855 

HOMKSTEAD-See  Husband  and  Wife,   3;  Assignment  for  Benefit  of 
Creditors,  9— 
1.  laud  occupied  as  a  homestead,  hut  neither  paid  for  nor  (x;cupied 

as  such  until  after  creation  of  debts.  i<4  subject  to  the  debts    47 

9.  debtor  may  pass  to  wife  or  child  4)y  will  . .   180 

3.  debtor  entitled  to  homestead   in  land  devised  to  him  against  debts 

created  either  before  or  after  he  acq uired  title 180 

4.  where  a  widow  accepts  provisions  of  will  devising  the  homestead 

neither  she  nor  the  testator's  children  can  claim  a  homestead 
right 197 

5.  money  set  aoart  to  a  debtor  In  lieu   of  his  homestead  can   not  be 

subjected  by  creditors  who  consent'ed  to  its  payment  to  him 206 

(5.  old  dwelling  house  occupied  as  a  homestead  torn  down— new  one 

erected  on  its  site — right  of  homestead  thei-ein  against  antecedent 

credi  tor 278 

7.  abandonment— fixed  int-ent  to  return  not  shown  288 

*   8.  right  to  in  two  tracts  that  are  connected  by  passway  and  used  as 

one  farm 429 

9.  voluntary  conveyance   by  an   insolvent  debtor  of  homestead  not 

fraudulent  as  to  creditors 489 

10.  If  land  conveyed  is  indivisible  and  worth  more  than  $1,000  ored- 

itors  may  have  whole  sold  and  receive  proceeds  in  excess  of  $1,000,  489 

11.  mortgage  of  by  husband  without  wife  joining  in  deed— other  cred- 

itors of  husband  can  not  object  to  it  because  of  failure  of  wife  to 
unite  in  it  . .  708 

12.  homestead  may  lie  subjected  to  satisfy  lien  for  street  improvement,  880 

13.  abandonment  of  wife  by  husband  pending  suit  to  enforce  such  lien 

—judgment  enforcing  lien  without  notice  to  wife- wife  allowed 
to  redeem  after  expiration  of  statutory  period 886 
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HU8BAXD. AND  WIFE— Spe  Contract«,    11,    12;    Fraudulent  Gonvey- 

anoes,  8;  Guardian  and   Ward,  1.  2,  3:  Homestead.   18:  Landlord  and 

Tenant,  10,  11,  19:  Married  Women.  8.  9:  Mortgages,  15—  Page. 

1.  certain  postnuptial  contract  between   husband  and  wife  created 

lien  enioroible  against  only  such  land  as  husband  owned  at  time 

of  his  death 21 

H.  when  husband  agrees  that  wife  shall  hold  her  personal  property  as 
her  separate  estate  agreement  will  be  upheld  against  husband's 
creditors  if  not  fraudulently  made 90 

3.  payment  by  wife  of  lien  debt  on  husband's  homestead— agreement 

by  husband  that  she  should  have  lien— assignment  of  notes  to 
wife  in  discharge  of  lien  29 

4.  husband  by  marriage  becomes  absolute  owner  of  all  personal  estate 

in  possession  of  his  wife 237 

h.  duty  of  husband  to  support  wife,  and  he  can   not  encumber  her 

land  for  that  purpose 387 

t).  a  father  may  make  a  reasonable  advancement  to  his  child,  and 

this  is  no  fraud  on  the  marital  rights  of  wife    .  868 

7.  payment  by  executors  of  her  distributable  share  in  father's  est-ate 

to  a  wife  alone,  notwithstanding  protest  of  insolvent  husband, 
valid 488 

8.  Improvement  of  wife's  property  with  husliaod's  money— evidence.  572 

9.  antenuptial  con  tract  construed- wife  acquired  no  marital  rights  in 

husband's  property  by  marriage 725 

10.  wife  having  no  rights  In  hustiand's  property  has  no  interest  en- 

*  titling  her  to  appeal  from  an  order  probating  his  will 725 

11.  right  of  wife  to  decree  empowering  her  to  trade  as  feme  sole  where 

husband's  creditors  object  thereto 751 

12.  reasonable  advancement  by  father  to  a  son  not  a  fraud  on  wife's 

marital  rights 755 

13.  stock  of  corporation  owned  by  wife— husband's  rights  therein.  770 

14.  such  stock  wife's  sei^arate  estate  only  when  for  "use"  of  wife  as 

shown  by  certificate  or  transfer  book  . .  770 

15.  conveyance  of  land  by  wife  to  husband  valid  only  when  free  from 

fraud  or  coercion 774 

16.  improvement  of  wife's  land  bj-  husband— no  contract  by  wife  to 

reimburse  husband  implied ...     862 

17.  express  promise  of  wife  to  pay  husband   for  improvement  or  for 

paying  off  a  lien  on  her  land  not  ordinarily  enforced  as  a  charge 
on  the  land 862 

18.  purchase  of  land  by  husband  in  name  of  wife— presumed  to  be  an 

advancement  or  provision  for  her 862 

19.  parol  agreement  by  wife  to  charge  her  land  to  pay  husband  for  im- 

provement or  for  satisfying  a  lien  upon  it  within  statute  of 
frauds — when  without  consideration  . .     .  862 

20.  sale  of  wife's  land  by  husband  and  wife  by  title  bond— death  of 

wife  before  making  deed— recovery  of  land  liy  heirs  of  wife— 11a- 

bllitv  of  husband  to  purchaser  for  improvements  put  on  land 879 

INDICTMENT-See  Local  Option,  6,  10— 

1.  found  by  grand  jury  of  twelve  persons  since  adoption  of  new  Con- 
stitution is  valid 179 

5.  for  violation   of  local   option   law  closely   following  language  of 

statute  sufficient,  although  incorrect  date  of  enactment  of  statute 

is  averred ...  289 

B.  no  arrest  of  judgment  if  Indictment  avers  commlsdlon  of  a  public 
offense  within  jurisdiction  of  the  court 289 

4.  certain  indictment  for  obtaining  the  signature  of  one  to  a  paper 

with  Intent  to  commit  a  fraud  insufficient  . .  249 

5.  time  alleged  in  indictment  for  perjury  immaterial 262 

6.  indictment  for  manslaughter,   alleged   to   have  lieen   committed 

"unlawfully,  willfully,  maliciously,  feloniously,  in  a  sudden 
affray,*' etc.,  sufficient 284 

7.  certain  indictment  for  willful  and  roaliclons  shnotipff  and  wound- 

ing, etc.,  sufflcienc— omission  of  word  "willful"  in  accusatory 
part  of  indlccment 292 

9.  ii^dlctment  against  county  judge  for  malfeasance  in  office  too  in- 
definite in  certain  case 568 

M,  for  feloniously,  etc..  In  the  nighttime,  break Inar,  etc..  into  a  dwell- 
ing with  Intent  to  commit  a  felony— particular  felony  defendant 
intended  to  commit  need  not  be  alleged 569 


26  INDEX. 

IXDTCTMKXT— Continued.  Paf?e. 

10.  indioMiiunt  for  using  false  scales— necessary  averments tt54 

11.  for  ohmininjf  money  by  false  statement  sufficient  in  certiiii^  cnse  .  t)lft 
V2.  hart  on  demurrer  unless  endorsed  "a  iruebill"  wlien  returned  into 

court  ...  ...  1562 

\'i.  for  r.\pe  must,  under  the  statute,  allejre  offense  was  done  feloni- 
ously   . .  «5ft 

IXFANTS-S.'e  Railroads.  S.  47— 

1.  sain  of  real  pro])erty  of  infants  by  their  father  can  not  Ixj  confirmed 

so  as  to  ]mss  title  by  snb««qnent  oiiler  of  court  of  equity 41 

2.  title  of  infants  can  pass  only  bv  sale  ordered  bv  a  court '.     41 

INJUNCTIONS -Sne  Appeals,  H;  NuisJin^<^  2,  H:  Passway— 

1.  to  prevent  defendant  from  maintaining  dam  obstructing  spring 
belon«lng  to  city  ....    lOH 

*4.  an  injunorion  dissolved  on  final  judvrment  continued  Id  effect 
where  plaintiff  supersedes  the  judgment  and  appeals 358 

3.  injunction  d^ss^lved  on  final  jndgmMnt— mode  of  relnsfat-ement. . .  358 

4.  when  defendant,  on  dissolution  of  lnjiincti<»u,  may  recover  oq  the 

injunction  bond  a  reasonable  attorney's  fee    . .         ...     576 

5.  conjectural  profits,  which  defendant  might  have  made  by  use  of 

land  while  he  was  enjoined  from  using  it,  too  remote  and  uncer- 
tain to  be  ii»covere(^  as  damages  <m  dissolution  of  injunction  576 

INS^iNITY— .See  Evidence,  'J«:  Assessor. 

INSTRUCTIONS— See  Appeals,  33.48:  Criminal  Law,  1,  10.30,40:  Mas- 
ter and  Servant,  7.  18,  32:  Neglect,  :»>;  Practice  in  Civil  Cases,  1: 
Prejudicial  Error.  2,  3:  Wills,  3— 

1.  instruction  directing  jury's  attention   to  a  single  fact  proven   im- 

proper    29- 

2.  if  \vh<de  of  instructions  emlKiriy   law  of  c  ise,  one   instruction's 

being  abstract  will  not.  authoriz»>  a  reversal 31 

3.  peremntory  instructions  to  find  for  defendant  proper  where  plain- 

tiff fails  to  reply  to  plea  of  contrilmtory  neeligence 4ft 

4.  uncontra'lioted  fact  properly  a«^sume(l  in  instruction.  ....   18a 

6.  instruction    Im.sed   on   evidence  excluded   without   objection   was 

properly  refused  206 

*\.  instruction  as  to  punitive  damasres  was  not  prejudicial,  it  being 
manifest  nothing  wa<  allowed  by  the  jury  on  that  account. . .  208 

7.  injiiry  to  passenger  aligliting  from  street  railway -instructions  as 

to  neglect  proper 20t* 

8.  instruction   that   party  conld   recover  no  damages   for   increased 

suffering  due  tn  disobedience  of  nhyslcian's  orders  improper 30d 

ft.  malicious  cutting  with  intent  to  kill— when  instruction  aa  to  cut- 
ting in  sudden  heat  and  p.ission  is  authorized.  347" 

10.  instructions  (qualifying  defendant's  right  of  self  defense  not  au- 

thorized by  any  evidence    . .    . .  261 

11.  use  of   words    if  defendant  "1  ronurlit,  on   the  difficulty,"  etc.,  in 

such  instruction  erroneous— words  being  of  too  general  a  charac- 
ter        261 

12.  on  trial  for  murder— as  to  effect  of  threats  and  as.«iiiultsof  deceased 

on  accused  prior  to  the  honiicide       ' 285 

13.  cojicerniTig  an  is-^ut*  not  made  by  pleadinars  properly  refused    802 

14.  instrucrions  based  on  iij'jKJthesis  which  is  sustained  by  no  evidence 

erroneous 304 

15.  in^'tructions   cofiCTning  self  defeii*«e.  in  event  accus»?d   "brought 

on"  dilTiculty  with  deceased  and  "sought  his  life"     281 

Ifi.  certain  instruction  concerning  self  defense  not  prejudicial 281 

17.  error  to  retjuire  jury  to  believe  thnt  danger  of  accu.<!ed  was  real  he- 
f'U'e  thev  may  acquit  on  plea  of  self  defense  one  accused  of  mur- 
der   .    .  r     . .  ' . .     .  328 

IS.  one  has  rijrht  to  kill  in  self-dpfense  where  danger  was  apparent  to 

him.  and  n(U  necH»ssarily  r«il         328 

19.  jury  not  required  m  bulieve  beyond  reasonable  doubt  that  accused, 

after  provoking  difficulty.  al)andfined  difficulty  in  good  faith  be- 
fore killing  deceased  in  order  to  allow  him  benefit  of  plea  of  self- 
defense  82H 

20.  definition  of  malicr*  aforethousrht  as  a  premeditation  to  do  t>\e  act 

without  lawful  exc«ise.  however  suddenly  the  premeditation  Is 
formed,  not  erronef)»is  . . 344 

21.  certiiin  deflnition  of  "considerable  provocation"  not  erroneous 344 
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INSTRUCTIONS-Continued.                                                                           Page. 
8J2.  iDstruotlon  liiuicin^^c  defendant's  right  to  plea  of  self-defense,  in 
case  he  "brought  on  the  conflict  by  attacking  deceased  with   a 
pistol, "  not  erroneous  in  certain  case. 356 

23.  on  trial  for  statutory  ciiminal  offense  instructions  need  not  follow 

langiia^i*  of  statute  in  totidem  verbiri 3(^10 

24.  right  of  self  defense  of  officer  seeking  to  arrest  party  for  niisile- 

jueanor-  right  of  party  being  arrested  to  plea  of  self-defense 408 

25.  extreme  length  of-  instructions,  otherwise  proper,  no  ground  for 

setting  usiue  verdict  ...         44a 

26.  instruction   concerning  right  of  plea   of   self-defense   if  accused 

"brought  on"  difficulty  not  prejudicial  in  certain  case 694 

37.  particular  instruction  as  to  aider  and  abettor  of  murderer  errone- 
ous   (m  ^ 

28.  use  of  cert<ain  words  as  expressing  idea  of  aiding  and  abetting  con- 

demned as  misleading  and  erroneous 694 

29.  proper  Instruction  as  to  contributory  neglect  having  been  given- 

railroad  company  not  entitled  to  certain  udditioLal  instruction 
asked  for  by  it 716 

80.  instruction  concerning  voluntary  manslaughter    more  favorable 

than  defendant  was  entitled  to  736 

81.  in  civil  cases  party  can  not  complain  of  failure  of  court  to  give  an 

instruction  not  asked  for  by  him 752. 

82.  instruction   concerning  aider  and   abettor  not  erroneous— use  of 

word  "assent"  in  instruction  not  prejuilioial 797 

33.  conspiracy  to  murder-  right  of  one  to  use  force  to  rescue  a  brother 

from  a bductors— instructions      ...  7&S 

34.  Instruction  that  brother  might  devise  peaceable  means  to  prevent 

abduction  of  a  brother  erroneous .'.      798 

35.  stiitement  of  certain  defendant  were  equivalent  to  a  confession, 

and  reference  in  instructions  to  such  "conlession"  was  not  pieju- 
dicial   y 835 

36.  plaintiff  not  prejudiced  by  erroneous  instruction  where  defendant 

was  entitled  to  a  peremptory  instruction S44 

37.  instruction  that  burden  of   proof   is  on   one  of  the  parties  never 

proper 495 

38.  error  to  instruct  that  plaintiff  is  not  required   to  prove  assault 

complained  of  by  two  witnesses         495 

INSURANCK-See  Burden  of  Proof,    9— 

1.  tobacco  burned  in  warehouse,  purchaser  entitled  to  pro  rata  part 

of  insurance  ...  ...  . . .       3(> 

2.  a  contnict  of  life  insurance  is  persoLal  contract  and  can  not  l)e 

made  without  consent  of  insuroU 125.  - 

3.  insured  not  bound   by  false  answers  written  by  agent  in  ai)plica- 

tion,  altiiough  the  a{.rent  is  a  n>ere  soliciting  agenc  with  reHUicted 
powers,  which  appear  in  tho  application 208 

4.  the  failure  of  the  insured  to  stale  the  existence  of  the  snialler  of 

two  mortgages  did  not  invulidate  policy,  as  agenc,  in  wriring  an 
swers,  faileu   to  suite  existence  of  the  mortiiage  of  which  he  was 
told • :CM8 

5.  fire  policy  expiring  on  May  2,  1WJ2— allegation  of  fire  loss  on  "  — 

Uay  of ,  1»92, "  l«id  on  demurrc'r    .     .         ...  o<fc2 

6.  wearing   apparel    insured  "wlii.e   contained"    in    certain    huusi — 

effect  of  removal  of  apparel  from  such  house  ....  -141 

7.  accident  policy  lo  be  liberally  construed  in  favor  of  insured      469 

«.  accident  through  "external,  Violent  and  accidental  means"- acci- 
dent may  be  internal  if  means  prooucing  it  is  external 469 

9.  such  policy  covers  accident  where  pitce  of  beefsteak  is  lodged   in 
windpipe  in  act  of  swallowing 469 

10.  insured  not  bound  by  settlement  procured  by  fraud  of  roni]'any.    .  540 

11.  failure  of  applic^int  for  lire  insurance  to  disclose  encumlirances  or 

facts  maieiial  to  risk  regarded  as  a  concealuient,  whether  inquiry 
was  made  of  him  or  not 574 

12.  accident  insurance— burden  of  proof  on  plaintiff  to  show  that  dtaih 

resulted  irom  an  accident 667 

13.  insured  found  in  river  drowned  with  no  evidence  of  suicide— ques- 

tion  of  cause  of  death— whether  accidental,    for  jury— peivm}) 
tory  instruction  erroneous i^SX' 
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INSURANCE-Contlnued.                                                                           Page, 
14.  defeose  tnat  Insured  was  drunk  when  accident  happened— proof 
tbat  he  was  drunk  when  last  seen,  without  evidence  as  to  exact 
time  of  accident,  not  sufBcient  to  authorize  peremptory  Instruc- 
tion   M7 

INTEREST— See  Banks,  1,  2;   Corporations,  11;  Decedents'  Estates,  2; 
Judgments,  8,  4,  5;  Taxation,  10— 

1.  on  claim  for  street  improyements  properly  refused 126 

'2.  contractor  entitled  to  interest  on  amounts  overpaid  subcontractors.  166 
8.  contract  by  vendor  to  pay  vendee  10  per  cent,  interest  for  money 
advanced  In  consideration  of  reconveyance  by  vendee  not  usuri- 
ous      485 

4.  but  contract  to  pay  10  per  cent,  on  sums  thereafter  to  be  advanced 

was  usurious 486 

5.  note  consideration  for  land,  bearing  8  per  cent,  interest,  bears  8 

per  cent,  only  to  its  maturity 607 

^).  oblifTor  on  note,  who  agreed  to  pay  10  per  cent,  interest  on  certain 
note,  bound  by  agreement -other  joint  obligors  bound  to  pay  only 
legal  rate 780 

7.  amount  due  under  ambiguous  mortgage  bears  interest  from  date 

for  payment  fixed  by  mortgage 786 

INTERPRETATION  OF  STATUTES- 

1.  particular  words  used  in  a  statute,  leading  to  an  absurdity,  disre- 

garded where  legislative  intent  is  manifest 578 

2.  word  width  used  in  statute  read  as  if  word  depth  was  used 578 

INTOXICATING  LIQUORS-See  Local  Option— 

1.  can  not  be  given  away  or  sold  during  any  part-  of  the  twenty-four 

hours  of  the  day  on  which  an  election  is  held  under  the  act  of 
•  18«1  3 411 

2.  license  t<i  sell  as  a  druggist— what  notice  of  application  therefor 

must  be  given 667 

S.  license  to  sell  as  a  druggist  ought  not  to  be  granted  to  one  not  a 

druggist  in  good  faith 567 

4.  when  such  license  to  sell  can  be  granted  one  who  has  been  selling 

without  the  requisite  license  567 

>7EFFEKS0N  COURT  OF  COMMON  PLEAS-See  Courts,  3,  4. 
JOINDER  OF  ACTIONS- 

actiou  against  railroad  for  unlawful  entry  upon  and  hauling  over 
land  may  be  joined  with  action  for  damages  against  the  said  rail- 
road caused  by  filling  a  ditch  and  obstructing  natural  flow  of 

water  over  land 238 

JOINDER  OF  PARTIES— See  Carriers,  9. 

JOINT  TENANT— See  Frauds,  Statute  of.  7,  18;  Sales  of  Infants'  Real 
Estate,  11— 

1.  parties  claiming  land  under  joint  tenants,  between  whom  no  parti- 

tion has  ever  been  made,  have  no  cause  of  action,  the  one  against 
the  other,  for  any  specific  part  of  the  land 761 

2.  where  one  joint  tenant  encloses  part  of  land  jointly  owned  pre- 

sumption is  that  his  holding  is  friendly  and  not  adverse  to  joint 
title f 706 

8.  partition  of  joint  estate— enclosed   land  assigned  to  tenant  hold- 

ing it 706 

JOINT  OWNERS-See  Partition- 
when  liable  for  purchase  price  in  proportion  to  interest  in  land  only.  231 
JUDGES- 

act  allowing  city  to  give  additional  compensation  to  judge  of  chan- 
cery court  of.  Commonwealth  not  uuconstitubional ^ 528 

JUDGMENTS-See  Champerty,  2;  riaim  and  Delivery,  3;  Mandate,  2; 
Vendor  and  Vendee,  6,  16— 

1.  on  hearing  of  motion  for  tem])orary  injunction  error   to  dismiss 

petition  to  vacate  a  judgment,  no  preparation  of  case  on  merits 
having  been  made 30 

2.  judgment  rendered  on  defective  constructive  service  of  process  is 

void  70 

3.  judgment  enforcible  by  execution  or  like  final  process  only  bears 

interest 94 

4.  judgment  for  taxes  against  water  company  does  not  bear  interest.    94 
-5.  discussion  of  judgments  bearing  interest 94 
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JITpGMENTS— Continued.  Page. 

6.  jud^iiient    requirinf?  reiiiovul    uf   otfitruction8  which   had   been 

affirmed  on  appeal  shouJd  have  been  speolflcally  enforced,  and 
plaintiff  not  required  to  accept  money  in  lieu  of  removal  of  ob- 
Htructions .    —  H4 

7.  appellate  court  will  not  award  mandamus  to  compel  lower  court 

to  enforce  judgment  unless  thei'e  has  been  an  absolute  refusal  to 

enforce 114: 

8.  judprments  can  not  lie  set-off  where  third  parties  will  be  prejuoiced,  VM 

9.  limitation  as  to  judgment  runs  from  return  of  former  execution. .  127 

10.  judgment   not  void    liecause   summons  served   by  officer  having 

name  similar  to  plaintiff *b    154 

11.  motion  TO  vacate  judgment  liecause  rendered  prematurely  iDUSt  be 

made  on  or  before  third  day  of  next  succeeding  term 332 

12.  default  judgment  not  to  be  set  aside  on  motion  of  defendant  who 

offers  with  niotion  no  defense 333 

18.  error  to  set  aside  at  a  subsequent  term  a  judgment  awarding  com- 
pound interest  against  a  guardian  and  sureties 388 

14.  erroneous  judgment  c»*n  not  he  set  aside  at  a  subsequent  term   ..     333 

15.  judgment  containing  clerical   misprision  should  not  be  set  aside 

at  subsequent  term,  but  misprision  may  be  corrected 333 

16.  judgment  filing  an  action  away  for  want  of  prosecution  not  a  final 

order  or  a  bar  to  a  subsequent  action  on  t-ame  cause 3b9 

17.  defective  affidavit  for  warning  older— collateral  attack  of  judgment 

based  thereon 510 

18.  judgment  for  sale  of  land  to  satisfy  vendor's  lien  must  describe 

land  so  as  to  Identify  it 55rt 

19    judgment  de.(«cri bin g  such  land  as  that  "set  out  and  described  in 

the  petition"  erroneous 55ft 

20.  personal  judgment  not  prayed  for  erroneous  ])ut  not  void t>08 

21.  judgment  noiwitl  standing  verdict-wben  proper  under  the  Civil 

Code    610 

23.  petition  to  vacate  judgment  must  set  out  valid  defense  to  action . .  827 
23.  judgment  not  vacated  on  ground  of  fraud— no  fraud  in  obtaining 

it  lieing  shown  '827 

JUDTCIAL  ACTS-See  Mandamus,  1. 
.lUDICIAL  NCrnCK— See  Corporations,  14— 

Bell  Circuit   Court  takes  judicial   notice  tliat   Pineville   is  in  Bell 

c  »unty      542 

JUDICIAL  SALES— See  Estoppel,  3;  Frauds,  Statute  of ,  8— 

1.  where  comujissioner  refusetl  t<»  accept  sureties  he  had  agreed  to  ac- 

cept, without  giving  defendant  rime  to  procure  other  sureties, 

a  second  sale  was  properly  set  aside ...     it? 

2.  where  debtor  owned   one-seventh  int^eivst  in  each  of  several  indi- 

visible lots,  commissioner  should  have  been   inquired  to  offer  to 
sell  less  portion  than  the  one- seventh  Interest 133 

3.  error  to  assume  that  lot  was  not  divisible ...  137 

4.  purchase  of  land  by  defendant's  agent  and  attorney — evidence 217 

6.  advertisement  of  sale  properly  proven  by  commissioner  . . .  289 
i).  survey  of  lands  being  necessary  to  identify  lands,  order  of  sale  be- 
fore survey  premature •  .          242 

7.  each  tract  of  land  to  be  sold,  if  susceptible  of  advantageous  divi- 

siou.  ought  to  be  divided 242 

8.  mistake  of  purchaser  as  to  quantity  of  land  sold— when  sale  will 

be  set  aside  therefor    56ij 

9.  purchaser  at  judicial  sale  in  certain  case  not  thereby  estopped  to 

deny  validity  of  order  of  sale.       ..  5<50 

10.  sale  of  property  to  satisfy  last  of  three  unpaid  bonds  of  purchaser 

at  judicial  sale  erroneous— property  should  be  sold  to  satisfy  all 

three  bonds 730 

JURISDICTION  OP  APPELLATE  COURTS- 

suit  for  $2,500— counterclaim  fortl,4*>0  -judgment  for  plaintiff  for|90, 
whole  counterclaim  being  denied-  reversal  !)y  Superior  Court  on 
appeal  by  defendant— plaintiff  not  entitled  to  appeal  to  Court  of 
Appeals  as  a  matter  of  right,  no  cross  appeal  having  been  taken 
by  him 8ia 
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JURISDTCTIOX— See  Appeals,  26;  Assignments  by  Operation  of  Law» 
0;  Courts.  8;  Infants;  Landlord  and  Tenant,  14,  16,  16;  Justice  of  the 
Peaw.  1 —                                                                                                        Page. 
1.  indictment  for  murder  transferred  to  another  county  by  change  of 
venue— brought  back  for  trial  tb  county  in  which  it  was  found 
on  motion  of  defendant— latier  court  has  jurif^diction  of  the  case.  365 
3.  courts  of  equity  have  no  jurisdiction  to  enforce  tax  liens  existing 
in  favor  of  a  county  on  tlie  property  of  its  citizens 397 

3.  Louisville   City  Court  alone  has  jurisdiction   to  try  one  commit- 

ting a  certain  nuisance  within  the  city,  for  which  the  ciiy  or- 
dinance prescribes  as  a  punishment  a  fine  not  exceeding  $20, 
although  the  same  offense  at  common  law  was  punishable  in  a 
ditfivrpnt  mode 446 

4.  transitory  action   in  quarterly  court  against  ont*  defendant  served 

in  counry  and  other  defeiuliints— judgment  in  favor  of  defendant 
stTvi'd  in  county — api^ealed  lu  cirtjuit  court,  in  which  such  defend- 
ant was  not  made  appellei*  -neither  circuit  nor  quartei'ly  court 
had  jurisdiction  to  render  judgment  against  the  other  defendants,  574 

ii.  a(>ttil<'nient  of  decedent's  estatf— sale  of  land  of  heir  for  contribu- 
tion—lurisdiction  to  order  «ile  of  land  in  another  county 559 

(i.  in  action  on  attachment  bond  defendant  estopped  to  claim  bond 
is  void  l)ecause  court  in  whicli  he  sued  out  attachment  had  no 
juris'iiction (506 

7.  transfer  of  indictment  to  another  county  by  change  of  venue- 

court  of  county  where  offense  was  connniMed  has  no  jurisdiction 
thereafter  of  suhject-matter  of  indicniient,  and  another  indict- 
ment returned  for  same  offensr  is  void 637 

8.  authority  of  court  to  rent  out  laud  pendinji;  aiJi^eal  from  judgment 

conoeruing  right  of  cundicting  claimants  to  it 682 

J  I'll  Y- 

1.  special  findings  by  not  prejudicial  in  particular  case 44 

'2.  irregularities  in   selection    or  formation   of— liow  to  he  shown  to 

court.  ,   341 

3.  wiien  court  may  order  jurors  for  criminal  case  froui  an  adjoining 

county 342 

4.  when  court  n\i\y  api)nint  bailiffs  to  summon  petit  jurors S42 

5.  no  evidence  to   sliow  tl)Ht  oflicer   summoning  jni'y  wa«!   influenced 

by  a  desire  to  secure  a  n»waid^)ffered  for  cunviciion  of  accut^ed. . .  344 
r>.  wuen  right  to  jury  trial  exi^ts      497 

7.  issue  out  of  (^hancry— when  chancellor  must  grant 497 

8.  when  right  to  jury  trial  exist.s—  transfer  to  equity liti 

jrSTICl^:  OF  THE  PhJACK— 

summons  against  railroad  corporation  issued  by  justice  of  one  dis- 
trict— served   upon  defendant  in  another  district— case  must  Ije 

tried  in  district  where  suiutuons  was  .served 399 

LACIIKS-See  Estoppel,  4. 

LANDLORD  AND  TENANT— See  Division  Wall,  1,  9,  3;  Partnership, 
8;  Railroads,  H7— 
1.  immat^-riHl  as  between  landlord  and  tenant  in  possession  whether 

landlord  has  good  title  to  tenement 339 

•J.  possession  of  'tenant  for  lift,ee!i  jears  makes  latidhuHrs  title  good 
against  the  world •.  .....     339 

3.  where  ])arry  in   possession   under  void   patent    l)ecomes  tenant  of 

owners  of  legal  title  and  holds  as  such  for  more  than  fifteen 
yenrs,  during  which  tinje  he  purchases  tlie  undivided  interest  of 
one  of  liis  landlords.  li«  is  estopped  thereafter  to  claim  that  his 
landlords  liad  no  titlt«aiid  tt»ey  induceil  him  to  attorn  to  them  bv 
fraud 339 

4.  execution  l)y  tennnt  and  joint  owner  of  certain  dtn^d  for  part  of 

leased  land  not  a  disclaimer  ot  allegiance  to  his  landlords 889 

5.  mejtsure  of  damages  for  landlord's  breach  of  contract 400 

6.  landlord  must  ])rote(^t  tenant  against  any  ])aramount  title 4(K) 

7.  landlord  has   no  right  by  his  acts   to  destroy  l)eneflcial  enjojment 

of  premises  by  tenants. .  ' 400 

8.  jury  can  not  determine  amount  of  damages  tenant  suffered  bj' rea- 

son (jf  such  acts  of  landlord  without  any  evidence  on  the  subject.  400 

9.-  when  certain  term  of  :2o  years  ended  663 

10.  stipulation  of  lease  giving  vendors  option  to  renew  lease  for 
{mother  term  of  r^o  years— time  was  of  the  essence  of  the  contract 
ami  t)ption  had  to  be  exercised  on  day  old  lease  expired    663 
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Landlord  and  tenant— continued.  Page. 

11.  oon tract  of  l»ndlord.  a  husband  uod  wife,  to  take  and  pay  for,  at 

end  of  term,  improvements  put  on  pi-emises  by  lessee  not  collat- 
eral to  contract  of  lease  and  is  binding;  on  the  wile  ...  663 

12.  stipulation  in  such  lease  creating  lien  on  premises  leased— which 

belonged  to  the  wife — ro  secure  pay  for  such  improvements,  bind- 
ing on  both  husband  and  wife    . .  ...         (563 

IS.  such  stipulation  equivalent  to  mori^rage  of  premises  to  secure  pay 

for  the  improvements . 663 

14.  jurisdiction  of  court  to  rent  land  pending  litigation  between  con- 

flicting claimants 683 

15.  lessee  of  court's  commissioner  in  such  cast*  is  estopped  to  question 

authority  of  court  to  make  the  lease  ...  682 

16.  even   If  court  had  no  jurisdiction  the  real  owner  has  a  right  to 

ratify  the  a(!t  of  the  courti  in  making  such  lease 682 

17.  evidenc(^  in  c»'rrnin  cvisi*  .shows  a  son  occupied  father's  land  as  ti^n- 

ant  anvl  not  a.s  ])iiri!haser  ...  (M) 

18.  assiKOiiuMit  by  tt'nanr  for  on»'  year  of  parr,  of   leased  premises  as- 

signee may  sue  assignor  for  failure  to  deliv«*r  j)nssehsion  T8M 

19.  refustil  ot    landlord    to  consent  to  the  assign Jo<>nr  no  defensr  tor 

assignor's  failurv  to  deliver  pos.«<ession  to  assjjrruv    ..  7«3 

1*0.  assignor  t^stopjied  by  written  assignment  to  ])l<'ad  })aroI  agrefnn*nt 

of  assigfoee  to  obtain  conserit  of  landlord  to  assijrnment 788 

21.  junior  les.-^ee.  tailing  ])osM'.ssicm  of  mineral   land  with    notice   of 

rights  of  prior  les>ee,  lia'»le  to  latter  for  djinuijires  done  him  .  ...  782 
2*i.  if  junior  less«'H    had   ai'tiial  notice  of  ])rior  Ica.^e  it  is  immaterial 

whether  or  not  prior  lease  were  recorded  782 

2){.  lease  for   thirty  years— nonuse?;   of    leased    premises  for  fifteen    or 

eighteen  years— abandonment  of  lens«< 782 

24.  evicti<m    by  landlord— action    to   recover   damages   by  tenant—in- 

struerions '.    812 

95.  what  danmges  are  too  remote  to  cf)nslder  in  such  action         812 

2rf.  lial)iliiy  of  tenant  for  rent  where  he  loses  use  of  tenement  tlirough 

inevitai)le  casualty— duty  to  repnir 814 

27.  i)arties  may  rescind   original  contract  of  lease  and  make  new  one 

after  injury  to  tenement  ..  815 

28.  certain  new  contract   of  leas^  construed   ..  815 

2^).  proof  that  tenant  was   to  jjay  "at  th«'  same  rate  of  first  contriK't" 

not   suflicient    to  sustain   allegation    that   tenant  was  to  pay   so 

mutli  per  Hcre  lor  laml  cultivated       '..       816 

3i).  lease   ot    kitchen  fin-niture  of  hot"l— tenant   liable  for  articles    he 

fails  to  return-  evidtsuie  of  value  of  sut'h  articles  816 

HI.  purclia.st*  of  such  property  l)y  lessee— resale  to  lessor- rescission  ...  816 
LIHKL— 

1.  when  criticisms  of  conduct  <if  public  olKcers  l)y  newspai)er  is  libel- 

ous— instructions    ...  ....  419 

2.  charge  that  plaintifT  had  given  poison  to  a  wife  to  i)oi.son  her  hus- 

band, and  that  plaintiff  was  criminally  intimate  with  the  wife- 
evidence.    ..  ...  877 

3.  proof  c)f  contents  of  a  letter  from   the  wife   to  plaintiff,  never  de- 

livered to  ])laintilT  but  l)urned  by  the  wife,  incompetent 877 

4.  where   libelous  words  are  acticmable   per  sk'  special  damages  need 

not  be  alleged  wit ti  particularity ....         ...  ....   877 

5.  punitive  damages  tor  libel  may  be  awarded  without  i)roof  of  an  in- 

tention to  injure  plaintifT 877 

6    instruction  as  to  damages  not  erroneous  877 

LIKN.S  -Sei*  Attachments.  4,  14;  Frauds,  Statute  of,  3,  J;  Husband  and 
Wife,  17;  Jurisdiction.  2;  Marrit'd  Women,  2,  3.  Parties.  3— 

1.  recital    in  face  of   note  that   it  is  executed    for  money   ndvanced 

maker  to  pay  for  hou.se  and   lot  on  which  payee  is  to  have  lien — 
no  lien  or  etpiity  (jn  house  thereby  created  4()o 

2.  such  note  does  not  even  create  equitable  lien  as  between  parties 

to  it 402 

3.  lien  on  house  and  lot  actjuired  by  attachment  superior  to  subse- 

quent mortgage  lien  ac(]uired  by  payee  of  note ...     402 

1.  such  mortgage  lien  does  not  by  relation  t^ike  effect  as  of  day  note 

was  executed 402 

5.  one  loaning  n»oney  to  life  tenant  to  pay  off  liens  on   land  created 

by  testator,  under  whom   life  tenant   claims,  not   substituted    to 

rights  of  lien  holder 533 
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6.  judfjciuent  finding  that  party  had  not  been  induced  to  pay  for  land, 
on  representation  that  certain  lien  thereon  had  been  dificharged. 

sustained  by  evidence 54d 

LIFE  ESTATES— See  Devisees,  8:  Liens,  5;  Mortgages,  8. 
LIMIT  AT ION-Se«  Guardian  and  Ward,  8;  Partnership,  12;  Taxation. 
14;  Vendor  and  Vendee,  6— 

1.  when  party  relying  on  plea  of  limitation  must  aver  time  when 

statute  began  to  run  and  when  this  time  may  appear  from  plead- 
ing of  plaintift ^ 28 

2.  bond  of  special  commissioner— when  right  of  action  thereon  ac- 

crued      28 

3.  owner  of  lanti  by  possession  for  more  than  fifteen  yeaw  protected 

in  particular  case 88 

4.  courts  will  nor.  correct  mistakes  in  such  cases  after  IJft^^n  years. . .     88 

5.  for  injury  by  railroads  to  abutting  property   five  years*  limitation 

applies •■  ,•       ^ 

6.  a  UHW  CHUse  of  action  set  up  by  amended  petition,  limitation  runs 

from  filing  amended  ]3etition  g& 

7.  limitation  as  to  jiidgmeuc  runs  from  return  of  first  execution.  127 

8.  action  on  parol  contract  lor  value  uf  services  reudeivd  l>arred  by 

lapse  of  five  years 274 

9.  what  character  of  acknowledgment  or  new  promise  will  revive 

debt  liarred  by  limitation 400 

10.  will  new  promise  revive  a  judgment  barred  by  limitation?        ...     400 

11.  mortgage  by  one  to  secure  debt  of  another— fifteen  years'  statute  of 

limitation  applies 4d5 

18.  when  statute  begins  to  run  where  execuior  holds  fund  as  trustee 

under  the  will 710 

18.  to  action  on  implied  warranty  of  title  arising  fi*om  partition   \ye- 

tvveen  joint  devisees  does  not  begin  to  run  until  actual  eviction 

by  paramount  title 821 

14.  plea  of  limitation  good  where  suit  on  check  was  not  instituted  lor 

more  than  seven  years  after  execution  of  check 846 

15.  statute  liegins  to  run  against  purchaser  of  land  at  execution  sale 

when  time  allowed  defendant  in  execution  to  redeem  expires  . .  866- 
1().  limitation  did  not  begin  to  run  against  claim  of  negroes  under  a 

will   until  their  actual  freedom  was  att-ained  in   18(>o,  although 

tne  will  directed  that  they  be  lit»erated  in  1868  ...  866 

17.  elapse  of  twenty  years  after  fn^edom  of  slaves  before  institution  of 

suit  by  then]  liars  their  action  under  a  will 866 

LIQUOU  SELLIN«- 

1.  act  of  November  11,  1892.  repeals  privilege  of  distillers  to  sell  with- 

out license  under  act  of  March,  1876 634 

2.  sale  without  license  within   six  months  prior  to  appliratioD  for 

license  -payment  of  increase  tax  does  not  exempt  applicant  from 
penalty  already  incurred  by  selling  without  license 654 

LIS  PKNDKNS- 

aotion  by  exerutor  to  cnmppl  child  to  restore  fund  unlawfully  ob- 
tjiined  from  deceased  father  does  not  ci-eate  lis  pendens  lien  on 
land  purchased  by  child  with  fund  so  obtained 559 

LOCAL  OPTION -See  Liquor  Selling;  Warrant  of  Arrest— 

1.  repeal  of  local  option  law^  as  to  a  town  by  authority  conferred  by 

charter  to  license  coffeehouFes,  etc 8 

2.  mandamus  to  compel  comparing  board  of  local  option  election  to 

purge  poll  books 240 

3.  act  of  1884,  applicable  to  Hardin  county,  repealed  by  act  of  1890 

concerning  said  county 270 

4.  one  act  concerning  unlawful  sale  of  liquors  may  repeal  another, 

although  it  prescribes  no  penalties  for  its  violation 270 

5.  intent  of  legislature  to  repeal  a  former  act  by  a  subsequent  one 

being  plain,  other  acts  of  same  legislature  can  not  be  sought  to 
indicate  a  different  intent 270 

6.  indictment  for  violation  of  local  option  law  defective  273 

7.  act  of  1888,  applicable  to  Hardin  county,  repealed  by  act  of  1800 

concerning  that  county ...    .     207 

8.  one  act  concerning  local  option-  may  repeal  another,  although  it 

prosecutes  no  penalties  for  its  violation 9S8 

9.  intent  to  repeal  an  act  being  evident,  other  acts  of  same  legisla- 

ture can  not  be  sought  to  indicate  a  different  intent 298 

10.  indictment  for  violation  of  local  option  law  defective 298^ 
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11.  shipment  of  liquor  "C.  O.  D."— place  of  sale 

13.  act  applicable  to  Fleming  county  did  not  become  operative  until 
certificate  of  examining  board  of  result  of  election  was  recorded 
in  office  of  county  clerk 385 

13.  one  can  not  be  convicted  of  violating  said  act  unless  the  evidence 

shows  that  said  certificate  was  so  recorded  885 

14.  certain   act   does  not  prescribe  one  penalty  for  physicians  and 

another  for  other  persons  violating  it— two  offenses  are  denounced 

by  it 466- 

16.  one  section  of  local  option  law  not  consti'ued  as  limitinii;  offenses 
denounced  in  preceding  sections 466 

16.  local  option  law  to  be  construed  according  to  its  plain  intent 466 

17.  under  FJeniing  county  law  druggist  may  fill  piescrlption  of  phy- 

sician for  whisky 466 

18.  such  prescription  can  be  filled  only  once  by  druggist,  however  .        466 
10.  other  than  druggist  can  not,  under  said  act,  till  prescription  for 

whisky  of  physician 466 

20.  where  local  option  law  is  in  etfect  party  can  not  be  indicted  under 

general  law  for  keeping  a  tippling  house 495 

31.  act  of  1884,  applicable  to  Hardin  county,  not  repealed  by  act  of 

1890 671 

33.  act  of  1884  re-enacted  by  amendment^ to  it  of  May,  1890 671 

LOTTERIES- 

1.  grant  of  lottery  privileges  for  Henry  Academy  expired  by  limita- 

tion    581 

2.  right  of  legislature  to  repeal  grant  of  lottery    privileges— impair- 

ment of  obligation  of  contracts 581 

LUNATICS— 

liability  of  Stat-e  for  whole  allowance  to  harmless,  incurable  lunatics 
who  have  been  confined  in  and  legally  released  from  an  asylum...    263 
MANDATE— See  New  Trial,  3;  Practice  in  Civil  Cases,  11— 

1.  may  issue  immediately  when  judgment  of  conviction  in  criminal 
case  is  afl^rmed  on  appeal 265 

3.  mandate  should  dirtct  proceedings  consistent  with  opinion,  and 

not  for  a  new  trial,  where  error  is  merely  in  form  of  judgment  . .  812 
MANDAMUS -See  Appeals,  41,  42;  Local  Option,  2;  Judgments,  7— 

1.  act  of  county  judge  in  refusing  writ  of  ad  quod  damnum  was  judi- 

cial act  and  mandamus  did  not  lie 110 

2.  does   not  lie  to  compel  county  court  to  probate  will  where  that 

court  has   heard   testimony  as  to  testator's  residence  and  deter- 
mined ti  at  ir.  has  no  jurisoiction 130 

8.  mandamus  will  not  issue  to  coniiHjl  city  to  abate  nuisance  created 

by  plaintiff  seeking  to  abate  it 400 

4.  from  Court  of  Appeals,  proper  i-emedy  to  compel  lower  court  to 

grant  an  appeal '. 718 

MARRIAGE- 

evidence  necessarv  to  prove  marriage  of  two  slaves 808. 

MARRIED  WOMEN— See   Conveyances,  10;  Landlord   and   Tenant,  11, 
13.  13;  Mortgages.  14— 
1.  contract  of  sale  of  land   by  married  woman  void,  and  not  specific- 
ally executed  against  her 1 

3.  vendee   paying  purchase   money  under   contract  allowed   lien   on 

land  for  amount  paid  where  married  women  refuses  to  convey. . .       I 
8.  assignee  of  purchase  money  note  nxecuted  by  vendee  allowed  lien 
on  married  women's  land   in  such  case  for  sum  actually  paid  for 
note ....  1 

4.  married  woman  estopped  to  deny  validity  of  condemnation  proceed- 

ings   ...  126 

5.  authority  of  executrix  terminates  with  her  marriage 834 

6.  can  make  will  only  when  authorized  by  staiute 346 

7.  can  not.  by  will,  di.«*pose  of  separate  estate   unless  the  estate  was 

ci-eated  by  deed  or  devise 346; 

8.  can  not  loan  husband's  money  and  take  notes  payable  to  her  sep- 

arate usei  and  make  a  will  without  husband's  consent  disposing 
of  such  notes 84d 

9.  has  no  right  to  convert  her  own  property  into  a  separate  estate 

against  her  husband's  will  so  as  to  devise  it  by  will  and  deprive 
him  of  his  marital  lights 34ft 
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10.  ri^ht  to  make  will  when  so  authorized  by  written  antenuptial  con- 

tract  681 

11.  executory  sale  of  wife's  land  by  husband  and  wife— devise  by  wife 

to  exeoutor  with  power  to  sell— sale  by  exeoutor— speoiUo  execu- 
tion of  contract 668 

12.  note  of  married  woman,  executed  to  pay  for  share  of  stock  of  oor- 

E oration  for  her  own  benefit,  binding' on  her  Eeparate  estate,  she 
avinf?  no  other  property 812 

MASTER  AND   SERVANT— See  Contracts,  30;  Corporations,  15;  Fel- 
low Servants:  Neglect;  Survivor  of  Actions — 
1.  master  must,  by  the  use  of  ordinary  care,  avoid  v?zposing  servant 

to  extraordinary  risks 05 

S.  duty  of  master  to  minor  servant    06 

5.  failure  of  master  to  comply  with  promise  to  repair— risk  assumed 

by  servant ..    148 

4.  discharf^ed  employe  suing  before  period  of  employment  would  have 
expired  can  recover  only  damages  sustained  up  to  time  of  trial. . .  801 

6.  ooutrafit  to  give  permanent  employment —damages  for  its  hivach..  JJOl 

6.  con  tract  to   give  permanent  employ  nient   not  within   statute  of 

frauds 801 

7.  damages  for  unlawful   discharge  of    servant— instruction— preju- 

dicial error 801 

8.  concealment  by  master  from   servant  of  hazardous  nature  of  em- 

ployment    311 

9.  master  nor.  liable  for  injury  to  one  servant  by  gross  neglect  of  fel- 

low servant 575 

10.  brakeman  of  a  train  not  fellow  servant  of  a  fireman  or  engineer  . .  675 

11.  defective  appliances  furnished  by  master— no  recovery  for  Injury 

thereby  sustained   by  servant  who  knew  or  might,  by  exercise  of 
ordinary  care,  have  known  of  defect  , 655 

12.  injury  to  servant  through  d<?fective  appliances  furnished— when 

master  is  liable  therefor  . .  699 

13.  masr-er  not  liable  for  injuiies  to  one  servant  through  gross  negleot 

of  fellow  servant ...  727 

14.  mastier  liaiile  civilly   for  wrongs  committed   by  servant  within 

scope  of  his  employment — 749 

15.  discharge  of  servant  must  be  in  unambiguous  terms  781 

16.  servant   may  recover  if  he  held   himself  in  readiness  to  perform 

duties  and  master  did  not  require  him  to  do  so 781 

17.  servant  entitled  to  agreed  wages  in  such  ca.se— e\ idence  as  to  ser- 

vant's habits  as  to  liquor  incompet-eut 781 

18.  instructions  concerning  measure  of  recovery  by  servant  in  such 

case  not  prejudicial,  even  if  erroneous 781 

10.  servant  employed  for  indefinite  term  must  be  discharged  in  un- 
ambiguous t^rms *     809 

^0.  servant   may  rt^cover  agreed   wages   if   not  discharged,   although 

master  required  him  to  render  no  service 809 

21.  evidence  of  value  of  servant's  labor  not  competent  in  action  to  re- 

cover stipulated  wages  .  810 

22.  instruction  in  such  action,  allowing  jury  to  find  value  of  services, 

erroneous  but  not  prejudicial 810 

23.  injury  to  servant— contributory  neglect  being  proven,  no  right  to 

recovery  exists r * ..   .  848 

24.  punitive  damages  not  recoverable  by  servant  where  there  is   no 

gross  neglect 848 

25.  servant  who  compels  master  to  discharge  him  because  of   fraud 

and  dishonesiy  liable  to  master  for  failure  to  comply  with  con-, 
tract  of   employment '849 

26.  certain   contract   between   employer  and  employe  did   not  oreat-e 

partnersh  ip 849 

MECHANIC  S  LIKN- 

property  improved    by  plaintiffs  treated   in   equity  as   belonging  to 
builder,  who  owned  ^H)8  shares  of  1,000  of  corporation  having  legal 

title— fraud  7S1 

MINERAL  RIGHTS- 

minnral  right  in  land  subjecfto  taxation  as  real  est^ate  618 

MISTAKE— See  Banks.  5;  Bills  and  Nc»tKs,  17;  Judicial  Sales,  8— 

1.  where  receipt  is  expressed  to  be  "in  full  settlenient"  for  personal 
injuries,  it  is  binding  unless  mistake  is  pleaded  and  proved 129 
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2.  deed  of  partition  reformed  on  ground  of  mistake 146 

8.  mistake  lu  record  as  to  dat<e  of  attachment 260 

4.  money  or  property  paid  or  delivered  under  clear  mistake  of  law 

and  facts  can    be  recovered 400 

6.  answer  alleging  that  certain  agreement  was  omitted  from  face  of 

a  note  by  mistake  set  out  a  good  defense 570 

^ORX^AGES— See  Actions,  3;  Assignments  by  Operation  of  Law,  1,  9, 
8,  4.  5;  Dower,  1;  Estoppel,  3;  Homestead,  8,  11;  Interest,  7;  Liens,  8, 
4;  Power  of  Appointment,  3;  Railroads,  ^1,  tiQ,  68,  64;  Kes  Adjudicata, 
•8:  Vendor  and  Vendee,  4 — 

I.  an  attachment  on  land  already  mortgaged,  alleging  fraudulent  in- 
tent and  design  to  prefer  mortgagee,  improperly  sustained  with- 
out proof 67 

3.  a  mortgagee  is  not  the  owner  of  the  fee  70 

8.  evidence  sulfioienc  to  show  that  cunsideration  expressed  in  mort- 
gage was  one  true  one    .  31,6 

4.  mortKage  by  son  of  all  hla  interest  in  his  father's  estate  embraces 

son's  itiUjaiuder  interest  in  land  assiuned  ancestor's  widow  as 
dower 849 

^.  ncition  to  set  aside  mortgage,  on  ground  that  contract  secured  was 
fraudulenc.  can  not  be  maintained  unless  it  also  seeks  to  set  aside 
the  contract 888 

-6.  mortgage  by  one  to  secure  debt  of  another — limitation 4if5 

7.  agreement  hy  purchaser  of  land  to  convey  to  another  who  paid  160 

on  purchase  price  if  the  latier  p^id  purchaser  entire  purchase 
price — conveyance  to  such  pui'chaser  not  regarded  as  a  mortgage 
for  the  $50 614 

8.  mortgagee  loaning  money  to  a  life  tenant  must  take  notice  of  char- 

acter of  mortgagor's  title    .  688 

9.  record  of  mortgage  destroyed  by  Are -duty  of  mortgagee  to  restore 

record 680 

10.  record  of  mortgage  being   burned,  mortga^ze  regarded   as  an  un- 

recorded one — purchaser  regaroed  as  an  innocent  one  without  no- 
tice           680 

11.  sale  to  satisfy  mortgage  debt — mortgagor  can  not  object  to  issuing 

of  writ  of  habere  facias  on  ground  chat  a  mortgage  older  than 
the  one  foreclosed  is  outstanding 684 

12.  int>ent  of  parties  detfrniines  whether  conveyance  is  a  mortgage  or 

a  conditional  salH 589 

13.  where  intent  is  doubtful   conveyance  is  regarded  as  a  mortgage. ..  689 

14.  contract  by  wife  creating   lien  on   lier  property  to  secure  payment 

to   a   lessee  for  value  of   improvements  he  was   tu  ertct  thereon 

equivalent  to  a  mortgage.  qqS 

16.  a  married  woman   may  mortgage  her  estate  to  secure  compliance 

liy  her  husband  with  his  contracts  663 

16.  evidence  fails  to  show  that  mortgagee  authorized  or  ratified  a  sale 

^  of  the  mortgaged  property 761 

17.  one  who  puichusfd  at  a  judicial  sale  sulgect  to  a  prior  mortgage 

is  estopped  to  question  validity  of  such  mortgage. 763 

3V1UNIC1PAL  CORPORATIONS— See  Actions,  5;  Constitutional  Law, 
1;?,  13,  1»,  20;  JuugHS;  Jurisdiction,  3;  Mandamus.  3;  Street  Improve- 
ment, 3,  9.  Streets  and  Alleys,  3,  4,  5,  13;  Taxation,  13,  14— 
1.  the  new  Constitution  does  not  divest  municipal   coiporations  of 
their  powers  of  taxation  under  their  old  charters 83 

3.  amendment  to  city  charter  does  not  repeal  any  provisions  except 

it  uses  express  words  of  repeal,  or  by  necessary  implication 88 

8.  general  tax  for  construction  of  sewer  not  one  of  inherent  powers 
of  city  government 88 

4.  city  ordinance  is  a  "statute"  within  meaning  of  section. 3,  article 

1,  chapter  39,  General  Statutes 446 

6.  wiiere  city  ordinance  prescribes  penalty  for  a  common  law  offense, 

one  committing  such  oilense  in  the  city  must  be  planished  only 

under  the  ordinance 446 

^.  persons  contracting  with  municipal  corporations  must,  at  their 
peril,  inquire  into  authority  of  its  olTirers  to  niakn  the  contract. .  506 

7.  mayor  of  city  has  no  authority  to  employ  counsel  for  it 506 

5.  threatened  encroachment  on   city  propt^rty  creates   no  emergency 

authorizing  mayor  to  employ  counsel 506 
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9.  eniploynieDt  of  attoroey  by  mayor  not  iifttifled  by  cominoD  oouQcil 

in  certain  case BO^ 

10.  damages  to  property  by  "tumultuous"  assemblage— right  of  action 

—pleadings 74& 

11.  section   16ti    of  Constitution,,  limiting  authorized    indebtedness, 
'  binding  on  cities  from  date  Constitution  was  adopted— even  be- 
fore cities  were  classlfled 756 

13.  agreement  by  city  to  pay  sum  annually  for  number  of  years— "in- 
debtedness incurred'   ifi  total  sum  of  all  annual  payments 757 

13.  title  of  act  extending  limits  of  town  does  not  embrace  more  than 

one  subject * 798 

14.  eztensiou  of  limits— author! Tied  by  facts 79a. 

15.  amendment  of  record  of  one  board  of  trustees  by  their  successors. .  840 

16.  signing  of  minutes  of  pioceedings  of  council  by  chairman  after  he 

has  gone  out  of  office 840- 

17.  parol  evidence  to  sHow  acceptance  of  town  olTicer's  bond 840> 

18.  terms  of  all  municipal  officers  elected  before  November,  1893,  ex- 

pired at  that  November  election  and  when  their  successors  quali- 
fied  " ..  ...' 852 

19.  even  where  no  charter  in  conformity  to  new  Constitution  had  been 

adopted  for  certain  cities  in  November,  1893,  terms  of  (.fficers  ex- 
pired at  that  time 852 

80.  petition  to  recover  municipal  ofljce  required  to  set  out  only  sub- 
stance of  ordinance  creating  office 870 

21.  authority  of  city  council  to  create  certain  office  under  charter 870 

22.  city  liable  for  injury  to  private  property  from  negligent  grading  of 

street : 126. 

MUNICIPAL  TAXATION— See  Municipal  Government,  1,  3— 

appointment  of  a  member  of  council  assessor  is  void 63. 

NATIONAL  BANKS— See  BjuiIvs;  Usury.  2,  3. 
NEGOTIABLE  INSTRLMENTS-See  Bill.s  and  Notes.- 
NEGLECT— See  Bills  and  Notes,  10,  14:  Decedents'  Estates.  3;  Constitu- 
tional Law,  11;  Evidence,  25;  Fellow  Servant,  1;  Instructions,  7;  Mas- 
ter and   Servant,  9,  1;^,  13,  23;  Pleadings,   26,    44,   45;  Railroads;  Tele- 
graph Companies— 

1.  plaintiff  proving  one  or  more  of  several  negligent  acts  alleged  as 

cause  of  injury  may  be  entitled  to  recover IT 

2.  rule  as  to  liability  of  master  furnishing   servant   defective  ma- 

chineiy— when  servant  must  inspect    17 

8.  what  nets  of  neirlect  caused  injury  a  question  for  jury 17 

4.  contraCd  by  brakeman  to  use  coupling  sticls- failure  to  do  so— con- 

tribucory  neglect 17 

5.  neglect  if  brakeman  is  thrown  from  train  by  improper  speed 81 

6.  plaintiff  s  pleading  in  such  c«se  does  not  show  conirihutory  neglect,  31 

7.  a  personal  repre.*ientative  may  recover  for  bodily  suffering  of  intes- 

tate, ivsulting  from  negligf nee   74 

8.  owner  of  premises  in  particular  cosu  not  responsible  for  damages 

resulting  to  stranger 75. 

9.  facts  showing  a  case  res  adjudicata  for  negligence 80 

10.  railroad  company   not  chargeable  with   negligence  for  injury   to 

trespasser  in  particular  case —  . .  ...       87 

11.  althoutrh  plaintiff   was  guilty  of  contributory  neglijrerce,  he  may 

recover  if  defendant  could,  l)y   reasonable   diligence,  have  discov- 
ered his  danger  in  t iine  to  protect  him 185. 

12.  no  such  thing  as  "willful  neglect"  in  action  for  injuries  not  re- 

sulting in  death 199^ 

13.  although  plaintiff  was  negligent  he  may  recover  if  defendant  could 

have  prevented  the  injury  after  seeing  his  danger 208. 

14.  injury  to  passenprer  alighting  from   street  railway— evidence  suffi- 

cient* to  support  verdict 209 

15.  attempt  to  board  moving  electric  car— for  jury  to  say  if  it  was  oon- 

tri butory  neglect 209 

16.  delay  in  delivering  of  telegram— damages  recoverable  for  mental 

suffering  alone 834 

17.  evidence  sufficient  to  show  neglect  in  failing  to  deliver  telegram..  384 

18.  no  evidence  to  show  neglect  of  street  railway  in  killing  certain  in- 

fant    40ft 

19.  existence  or  nonexistence  of  neglect  a  question  of  law  and  fact  to 

be  submitted  to  jury  if  evidence  is  couffioting 42a 
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SO.  oontirlbntnry  neglect  may  be  pleaded  as  a  defense  where  personal 
injuries  not  resulting  in  death  are  alleged  to  have  been  caused  by 

defendant's  "willful  negligenoe" 447 

31.  but  if  the  aot  ca'ising  the  injury  was  * 'willfully  done"  contribu- 
tory neglect  could  not  be  pleaded 447 

22.  instruction  defining  gross  neglect  correct' 675 

23.  contributory  neglect  may  be  pleaded  as  a  defense  to  all  actions  ex- 

cept those  for  willful  neglect  from  which  death  resulted. .  676 

24.  contract  exempting  master  from   liability  to   servant  for  neglect 

void  as  acrainst  public  policy 676 

26.  certain  definition  of  gross  negligence  in  instruction  corrent 600 

26.  contributoi'y  negligence  may  be  pleaded  as  a  defense  to  all  actions 
except  one  for  "willful   neglect,  *  resulting  in   death,   brought 

under  section  8,  chapter  67,  General  Statutes 601 

:27.  contract  exempting  master  from  liability  to  servant  for  negligence 

void 601 

'28.  administrator  can  m{|intain  action  for  death  by  willful  neglect 
under  sccrinn  3  of  chapter  67,  General  ^Statutes,  6nly  where  dece- 
dent left  widow  or  child  *    612 

29.  "gross   neglect"   signifies   less   degree   of   neglect   than   "willful 

neglect" 618 

30.  death  resulting  from  negligent  act— one  action  can  not  be  main- 

tained for  suffering  before  death  and  another  for  the  death 618 

•SI.  railroad  liable  for  injury  to   bralvem»n  of  fi^lght  train   by  act  of 

employes  on  passenger  train  only  when  neglect  of  latter  was  gross.  686 

^'3.  failure  of  engineer  of  passenger  train  to  see  brakenidn  of  freight 

train  sitting  on  traolv  not  gross  neglect 626 

^.  industrial  school  of  reform  maintained  by  State  aid  as  a  charity 
not  responsible  to  inmate  for  assault  by  a  negligent  or  incom- 
petent employe 629 

34.  action  for  death  by  willful  neglect— evidence  showing  death  of  boy 

was  caused  by  his  own  neglect,  peremptory  instruction  was  proper,  680 

36.  evidence  as  to  gross  neglect  being  conflicting,  \erdict  of  jury  will 

not  be  set  aside 686 

36.  where  plaintiff   fails  to  prove  gross   neglect,  alleged   as  cause  of 

action,  an^ verdict  is  for  defendant,  incorrectness  of  Instructions 
as  to  contributory  neglect  is  immat^jrial 686 

37.  failure  by  hrakeman  to  use  coupling  stick  not  contributory  negli- 

gence in  certain  case 714 

38.  injury  to  prevent  by* gross  neglect  of  fellow  servant— master  not 

liable 727 

89.  injury  to  car  fnsppctor  by  neglect  of  superior  officer  of  railroad — 

road  not  liable  unless  neclect  was  gross .' 818 

KEW  TRIAL-See  Appeals,  6,  39— 

1.  granted  because  of  absence  of  plaintiff  and  attornpy  from    court 

room  when  case  was  nalUd    112 

2.  court  has  no  right  tn  require  plaintiff  to  remit  part  of  verdict  in 

order  to  avoid  grantins  of  new  trial  184 

3.  that  mandate  of  appellate  court  was  filed  without  notice  on  day 

case  was  set  is  not  ground  for  new  trial,  as  defendant  announced 
ready  after  mandate  was  filed 206 

4.  ought  to  have  been  granted  for  newly  discovered  evidence  in  cer- 

tain case  240 

5.  motion  for  must  be  made  within  three  days  after  default  judgment,  808 

6.  assignment  of  ground  that  court  erred,  etc.,  "in  its  instructions 

to  the  jury  in  refusing  to  instruct  *    •    *  as  asked,"  make  both 
giving  and  refusing  of  instructions  ground  for  new  trial— word 
"and"  evidentlv  being  omitted  by  mistake 886 

7.  petition  for  not  filed  in  time 889 

8.  newly -discovered  evidence  in  will  contest  not  sufficient  to  author- 

ize new  trial  unless  of  a  decisive  or  controlling  nature 477 

9.  new  trial  improperly  awarded— on  appeal  judgment  based  on  sec- 

ond verdict  reversed  with  order  to  enter  judgment  on  first  verdict,  494 

10.  new  trial  not  granted  on  ground  that  verdict  is  against  evidence, 

unless  palpably  so 494 

11.  party  detained  at  home  by  illness  of  family  during  trial  not  en- 

titled to  new  trial  of  certain  case 674 

12.  opininn  of  some  spectators  that  attorney  was  too  ill  to  try  caae  will 

not  authorize  granting  of  new  trial ....  674 
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18.  not  granted  for  newly  discovered  evidence  which  Is  merely  oamu- 

lative  or  which  impeaches  an  npposing  witness 74^ 

14.  new  trial  noc  granted  for  a  foolish  remark  made  by  successful  party 

after  judgment  which  is  inconsistent  with  his  right  of  recovery..  74^ 

15.  surprisH  of  plaintifif  by  testimony  of  defendant's  witnesses— when 

a  Rufficinnt  ground  for  a  new  trial 781 

16.  a  new  trial  not  to  be  granted  for  newly  discovered  evidence  that 

could  have  been  discovered  at  first  trial  by  ordinary  diligence 781 

NOTICE- 

of  nonpayment  of  negotiable  note  may  be  waived  either  orally  or  in 

writing 879 

NUISANCIO— See  Streets  and  Alleys,  10.  11.  13,  14— 

1.  beer  garden  in  a  city  not  per  se  a  nuisance    3?5 

3.  when  a  threatent'd  nuisance  may  be  prevented  by  Injunction 82S 

8.  opening  of  a  beer  garden  will  not  be  enjoined  as  a  threatened  nuis- 
ance       8S5. 

4.  one  has  a  lisrht.  to  improve  his  own  property,  but  no  right  to  do  so 

in  such  a  manner  as  to  create  a  nuisance 1 40O 

6,  whilr  obstrurrion  of  a  pu^•lio  street  is  a  nuisance 6?^ 

6.  use  of  pmpwiy  whic!.  corrupts  atmosphere  and  fills  it  with  stenches 

and  smells  is  a  nuisanru' 574 

7.  hog  pun  within  sixty  fet-t  of  party's  door  a  nuisance 674 

8.  when  obstruction  of  ])nhlic  street  is  a  nuisance 660 

NUNC  PRO  TUNC  ORDKKS— Sre  C..ints,  5.  6. 

OFFICK  AND  OFFICERS— See  Municipal  Corporations,  18,  19,20.  21— 

insanity  of  assessor  creates  vaoancv  in  bis  office 27d 

OFFICIAL  BONDS— See  Bonds;  Municipal  Corporations,  3— 

1.  concealment  for  surety  at   execution  of  br,n(i  of  material  facts  re- 

leasing co-sureties— sherifT's  cuunty  levy  bond    833. 

2.  authority  of  agent  to  sign  name  of  his  y»rin(^ipal  as  surety  to  bond 

must  l)e  in  writing- verbal  authority  not  suflicient  to  bind  surety.  775- 
8.  official  bond  so  executed  as  to  I  e  void  as  to  one  surety  named  in 

body  of  it  is  void  as  to  all  sureties 775. 

4.  sherifif's  revejiue  bond  executed  or  acce]^t'4  d   by  county  court  after 

time  fixed  by  statute  not  bintiing  on  sureties. .    .  77& 

6.  such  bond  not   obligatory  if  county  court  never  accepted   or  ap- 
proved it ..       775 

6.  if  part  of  sureties  signed  bond  after  time  fixed   by  statute  for  its 

execution  it  is  void  as  to  all  sureties 775 

ORCHARD- 

what  constitutes  an  orchard 40 

OUTHOUSK— See  Criminal  Law,  57. 
OPTIONS— Si^e  Landlord  and  Tenant,  10,  11,  12. 
PARENT  AND  CHILD-See  Husband  and  Wife,  ft— 

1.  mother  not  authorized  to  bind  her  child,  either  personally  or  as  to 

its  estate,  by  oonrract 38a 

2.  ste})father  ruh  allowed  compensation  for  stfpchild's  support 835. 

3.  evidence  nor  sufficient  to  show  an   enforcible  contract  by  a  father 

to  pay  his  S(m  for  taking  care  of  him  ....  874 

4.  but  where  the  aged  father  took  all    the  son's  attention  he  should 

be  allowed   comi>ensation    after   father's  death,   and   should   be 

charged  with  rents-il  value  of  the  father's  land 374 

PARTIES  TO  ACTIONS— .See  Assignments  for  Benefit  of  Creditors,  8; 

Carriers,  9;   Decedents'  Estates,  5;  Street  Improvement,  6;  Vendor  and 

Vendee,  11— 

1.  taxpayers  of  school  district  not  necessary  parties  to  action  for  debt 

against  trustees   fia 

2.  plaintiff  claimln«  disputed  boundary  as  heir  of  father— other  heirs 

properly  allowed  to  be  nuVde  parties  and  to  quit-claim  in  plain- 
tifif's  favor ..  227 

3.  in  consolidated  actions  to  enforce  liens  on  land— error  to  order  sale 

l^efore  all  lienholders  have  Ijeen  made  parties  .  ...  24^ 

4.  county  court  may  maintain  action  against  a  tax  collector  and  his 

sureties  on  a  bond  executed  to  it  without  joining  the  county  as  a 
party  405. 

5.  conveyance  of  right  of  way  to  railroad  — failure  of  road  to  erect  de- 

pot thereon— holder  of  legal  title  entitled  to  maintain  action, 
even  thousph  he  holds  land  in  trust  for  one  to  prevent  creditors 
from  subjecting  it 444- 
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6.  where  Buoh  equitable  owDer  was  joined  as. party  plaintiff,  and  was 

strioken  out  on  defendant's  answer,  alleging;  that  be  had  no  in- 
terest in  action,  defendant  not  tbereaiter  heard  to  complain  of 
defect  of  parties 444 

7.  contract  with  one  railroad  company  as  to  fencing  right  of  way- 

right  of  way  and  contract  used  by  another  road— parties  to  action. 

on  contract 87ft 

PARTIES  TO  APPEALS— See  Appeals,  31,  32,  61. 

PARTITION— See  Frauds,  Statute  of,  13;  Joint  Tenants:  Mistake,  2— 

1.  a  verbal  agreement  of  partition  sustained  iu  particular  case 81 

2.  where  one  of  several  joint  owners  owned  adjoiuing  land  his  inter- 

est should  have  been  allotted  to  him  next  lo  his  land,  although 
rest  of  land  was  indivisible  140 

5.  verbal  agreement  by  a  mother  with  her  children   held  to  estop  her 

from  claiming  a  partition  of  land  which  they  owned  jointly 192 

4.  in  partition  of  land  a  son  was  properly  i-equired,  linder  peculiar 
circumstances,  to  make  an  annual  contribution  to  the  support  of 
his  mother  in  lieu  of  the  allotment  to  her  of  any  part  of  the  land.  192 

6.  deeds  of  parriiion  made  netu-ly  a  century  ago  not  invalid  because 

six  instead  of  two  eummissiuners  made  the  divihiuu — all  parties 

in  interest  having  acquiesced  in  such  division 545 

6.  parties  claiming  only  by  adverse  possession   not  heard  to  question 

validitv  of  suoh  partition     ...  545 

PARTITION  *^BET\VEKN  JOINT  DEVISEES- 

as  to  Irtiplipd  warrantv  of  title,  see  Warranty,  6,  7,  8. 
PARTNERSHIP- See  Principal  and  Agent,  3;  Pleadings,  52— 

1.  a  note  sij^ned  by.  one  meinbtr  an«  endorsed  by  the  partnership,  and 
ai.«(-ounted  and  placed  to  credit  of  and  checked  out  by  partner- 
ship, is  a  partnership  transaction 5S 

3.  judgment  finding  nothing  dne  a  parlner,  whose  creditors  are  seek- 

ing to  subject  his  interest  in  a  venture,  sustained  by  the  evidence,  243 

8.  evidence  not  suflicient  to   show  one  partner  was  indebted  to  the 

other  fifteen  years  after  close  of  partnership 472 

4.  partner  who  keeps  firm   books  must  keep  them  so  accurately  as  to 

show  state  of  accounts  between  the  partners 472 

6.  partner  so  failing  to  so  ktep  firm  books  not  allowed  to  make  en- 
tries in  the  book  from  memory  fifteen  years  after  close  ot  partner- 
ship       . .  472 

6.  liability  of  one  held  out  as  a  partner  in  a  firm  without  his  knowl- 

edge t)r  consent —  599 

7.  if  contract  by  «  reditor  of  firm  was  made   before  he  knew  of  such 

holding  out  of  one  as  a  partner  such  creditor  can  not  avail  him- 
self of  subsequent  lu'ldiny:  out  to  fix  liability  on  snob  party 531* 

8.  lease  of  real  •  state  held   by  partneis  is  persi)nal  estate  of  firm  ;  but 

contract  for  sale  of  such  lease  by  eii  hei-  p  irtner  must,  bw  in  writing,  62T 
.  9.  e> idence  suffl>ient  to  show  divibion   between  partners  of  certain 

partnership  per.-^onalty  642 

10.  evidence  sullicient  to  establish  existence  of  partnership  in  certain 

lai>d 642 

11.  where   agreement   to   hold    land   jointly  is   in  writing,  statute   of 

frauds  iloes  not  apply  to  action  on  such  contract  by  either  partner,  642 

12.  limitation  doe.s  not  run  against  claim  of  one  partner  to  interest  ih 

land  held  by  otb^^r  partner 642 

18.  partner  gualilying  as  executor  of  deceased  partner  not  thereby  es-    . 
topped  to  claim   his  iiiierest  iu  partnership  land,  of  which  legal 
title  was  in  decedent 642 

14.  party  sued  a^  iiieiniur  of  defendant  partnership  for  whom  answer 

was  filed  ly  misrai;e- entitled  to  file  amentietl  answer  denying  he 
was  meml)er  of  firm  and  entitled  to  peremptory  instruction  in  his 
favor    ..         677 

15.  judgment  bt'ing  reverped  as  to  such  person   not  reversed  as  to  de- 

feudant«,  who  actually  composed  firm— prejudicial  error 677 

16.  failure   to  disiijiss  action   as   to   such   defendant  » efore   trial   not 

prejudicial  to  other  defendants,  even  though  thty  were  denied 
full  benefit  of  his  evidence  (m  the  trial 677 

17.  notes  executed  in  individual  names  of  two  members  of  firm  bind- 

ing on  all  three  members  where  loan  was  made  to  firm  at  ivquest 
of  third  partner 768 
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18.  death  of  one  member  of  firm — renewal  of  firm  note  in  name  of 

other  members— dead  partner  not  released  unless  holder  of  note 
so  intended / 763 

19.  agreement  by  master  to  pay  servant  certain  per  cent,  of  oommifl- 

sions  earned  did  not  create  partnership 849 

PASSWAY- 

passway  over  land  condemned  and  ordered  opened— surveyor  enjoined 
from  opening  it  because  party  for  whose  benefit  it  was  opened  had 
not  paid  damages  assessed — damages  being  tendered  by  surveyor, 

injunction  must  be  dissolved 649 

PATENTS— See  Adverse  Possession,  1,  7— 

1.  covoring  land  enclosed  and  held  adversely  by  one  for  fifteen  yearn 
void,  although  occupant's  deed  does  not  embrace  land  in  its  calls      8 

3.  entry  under  Viriiinia  treasury  warrant — subsequent  dedication  of 

land  for  military  purposes— patent  issued  on  entry  valid 68S 

8.  patent  issued  by  Kentucky  valid,  even  if  entry  under  Virginia  law 

was  invalid ...  686 

8.  patent  can  not  be  apsniled  in  collateral  proceeding 686 

4.  suit  by  plaintlfif  claiming  under  junior  patent— subsequent  pur- 

chase by  him  of  senior  patent  conferred  right  only  as  of  date  of 
purchase 499 

5.  such  purchase  of  senior  patent  for  land  in  possession  of  defendant 

champertous    ...     499 

6.  land  patents   issued  to  trustees  of  academy  can   not  be  called  in 

question  upnn  f^round  that  the  land  was  not  a  part  of  the  terri- 
tory suhjpct  to  appropriation  for  nondemies  under  act  of  1798 168 

PAYMENT— See  Bills  and  Notes,  1 ;  Debtor  and  Cn-ditor,  1,  2— 

1.  action  by  assignee  on  assigned  note— maker  denied  credit  by  court 

for  a  note  assitrned  plaintiff's  assignor — plaintiff  can  not,  after 
obtaining  juc'gment  for  full  amount  claimed,  credit  it  ly  value 
of  note  defendant  assigned  his  assignor  so  ns  toprf-vent  defendant 
suing  party  to  whom  he  assigned  n««te  on  it  for  its  full  valu**.  267 

2.  verdict  in  favor  of  plaintiff  where  defendant  pleaded  payment  of 

notes  supported  by  evid(*nfe    607 

PEREMPTORY  INSTRUCTION— See  Instructions,  3— 

1.  if  defense  be  affirmed  and  sust<ained  by  no  evidence  peremptory  In- 

struction for  plaintiff  is  proper  81 

2.  for  plaintiff  proper  where  defendant. wholly  fails  to  establish  his 

defense  to  the  note  sued  on 847 

PERJURY-See  Evidence,  52:  Indictments,  5. 

PLEADINGS— See  Alimony,  8:  Alteration  of  Written  Instruments,  4,  6; 
Assignments  by  Operation  of  Law,  S:  Attachments,  18.  21,22;  Awards;. 
Bills  and  Notes.  16,  17;  Burden  of  Pronf,  4:  Champerty,  5;  Counter- 
claim, 8;  Decedents'  Estates,  6,  il;  Election:  Elections,  2,  3.  4,  7,  8,10; 
Ejectment,  2,  6;  Guardian  and  Ward,  7,  9;  Limitation.  1;  Mistake.  I, 
a.  Municipal  Corporations,  20;  Railroads,  50.  51,  62,  69;  Roads  and 
Passways,  5:  Tax  Sales,  7,  S,  9.  11— 

1.  delay  by  one  interestnd  in  subject  matter  of  suit,  but  not  party  to 

it,  in  offering  answer  no  reason  for  refusal  to  permit  it  to  be  filed.     16 

2.  anticipation  i n  pefcitio?i  of  riefen se 28 

3.  matters  of  evidence  alleged  in  answer  not  admitted  by  failure  to 

reply 81 

4.  failure  of  defendant  to  rejoin  in  particular  case  was  no  admission 

of  allegations  of  reply  in  ]mrticular  case 44 

5.  a  plea  of  contrihntory  negligence  is  admitted  by  failure  to  reply  ..     49 

6.  failure  to  verify  pleading— a  general  objection,  without  specifying 

defect,  insufficien  r.    60 

7.  cross  petition  ]»roperly  stricken  from  files  in  particular  case 68 

8.  pleadings  treated   by  the  parties  as  correct  by  trial  and   introduc- 

tion of  evidence  on  issue  raised  can  not  be  questioned  on  appeal..     68 

9.  the   representative   cnpacity  in  which  plaintiff   sues  appearing  in 

body  of  petition  sufficient,  although  omitted  in  the  caption 74 

10.  pleading  illy  drawn,   voluminous,    inconsistent,  irrelevant  or  in- 

definite not  cured  by  demurrer 98 

11.  motion  to  strike  out,  elect  or  make  more  definite  the  proper  rem- 

edies in  such 'cases 98 

12.  defendant's  answer  considered,  although  he  failed  to  comply  with 

order  requiring  him  to  paragraph 126 
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13.  qu»ere :  is  amended  petition  seekioK  to  recover  od  quantum  meruit 

not  an  abandonment  of  original  action  to  recover  contract  prica)'. .  158 

14.  defect  in  petition  cured  by  answer,  although  there  was  a  demurrer.  159 
16.  objection  to  pleading  on  aocount  of  failure  to  sign  waived  by  not 

taking  advantage  of  by  rule 161 

16.  court  did  not  abune  discretion  in  rejecting  amended  answer 166 

17.  petition  to  enforce  vendor's  lien  must  allege  conveyance  or  ability  V 

to  convey  by  vendor 269 

18.  allegation   that  loss   by  fire  occurred  on  —  day  of ,  1892,  and 

"while  said  policy  was  in  full  force  and  effect' — conclusion  of 
pleader 303 

19.  amended  answer  offered  during  trial,  denying  facts  admitted  by 

answer,  comes  too  lat* 816 

50.  where  railroad  in  answer  admits  it  built  road  on  plnintiff's  l«nd 

against  his  protest,  an  Mmendniei«t  claiming  it  was  built  with  his 
consent  not  urood  as  a  plea  of  confession  and  avoidance       . ..  817 

51.  amended  petition  offered  two  years  after  institution  of  action  prop- 

erly rejected  by  court 835 

S9.  amendment  filed  in  clerk's  office  in  vacation  by  permission  of 
court,  considered  as  n.erely  tendered— must  be  noted  by  order  as 
filed  to  become  part  of  record ...         ...  846 

23.  error  to  strike  onr  sncond  paragraph  of  certain  answer  setting  out 
specifically  facts  that  might  have  been  proven  under  general  alle- 
gation of  first  parasraph 846 

S4.  denial  that  plaintiff  is  owner  and  holder  of  certain  check  bad  on 

demurrer     846 

85.  allegation  that  railroad  willfully  inflicted  an  Injury  by  its  brake- 
man  does  nor.  show  that  act  of  brakeman  whs  willful  .*        390 

36.  allegations  of  answer  stnting  merely  converse  of  facts  pf  petition 

constitute  a  mere  trrtvefse— no  reply  necessary  890 

S7.  in   common  law   actions   plaintiff,  *  under   general   allegation    of 

nesrlect,  may  ];rove  either  gross  or  onlinaty  iieglert        ...  427 

88.  objection  that  answer  is  not  styled  ••counterclaim"  in  certain  case 

waived  by  filing  reply    439 

29.  judgment  allowing  wife  a  divorce  authorized  by  allegations  filed 

by  her  in  a  suit  consolidated  with  husband's  action  for  a  divorce.  439 

BO.  vendee  must  point  out  defects  in  vendor's  title,  and  not  merely 

deny  vendor's  ability  to  convey  good  title 463 

81.  failure  to  file  exhibit  with  pleading  not  ground  for  demurrer 496 

82.  such  failui-e  to  be  taken  advantasre  of  by  rule  renulring  its  filing. .  496 
33.  error  to  dismiss  action  for  failure  to   file  ezhibit   before  rule  is 

issued  requiring  such  filing 496 

84.  answer  alleging  pendency  of  another  suit  in  same  cause  of  action 

presents  a  bar  unless  replied  to .   . .  529 

85.  amended  answer  inconsistent  with  original  answer— power  to  file 

in  certain  case  and  then  require  election  by  defendant 542 

B6.  amended    answer   inconsistent   with   original    answer — proper   to 

allow  filing  of  amendment  and  then  require  election  of  defendant.  570 
87.  prayer  for  relief— personal    judgment   not  prayer   foi — judgment 

erroneous  but  not  void . .      608 

38.  trespass  on   highway    hy  corporation— assienment  of  corporation 

and  trespass  continued  by  assignee— election  as  to  action  against 

corporation  or  its  assignee 577 

3Q.  petition    on  promissoi-y   note   need   not  allege  the  consideration 

therefor .' 609 

40.  reply  not  necessarv  to  defective  plea  of  no  consideration  for  such 

note .^ 609 

41.  failure  to  paragraph 'pleading  not  ground  for  demurrer— hut  only 

for  motion  to  paragraph 609 

42.  objection  to  pleading  because  not  paragraphed  waived  by  filing 

answer  or  reply  thereto ...  609 

48.  particular  answer  was  only  a  plea  of  non  est  factum  and  not  a  pha 

of  no  consideration  as  well  .  609  • 

44.  allegation  that  death  was  caused  by  *•  gross  and  willful  neglect"  * 

puts  action  under  section  3  of  chapter  57,  General  Statutes .•    613 

45.  where   petition   alleges  ••gross  and  willful   neglect"  as   cause   of 

death,  and  amended  petition  alleges  •'gross  reglect"  alone,  with- 
out withdrawing  allegation  of  petition,  action  is  still  under  sec- 
tion 3  of  chapter  57,  General  Statutes 613 
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46.  demurrer  to  anfiwer  carried  back  to  petition  and  sustained  to  it— 
^judgment  can  be  reviewed  on  appeal,  al  Clio  ugh  no  reply  to  an- 
swer was  filed 614 

47.  defendant's  apDearauoe  is  entered  to  amended  petition  if  he  flies 

general  dem  urrer  to  it 635 

48.  ignorance  of  rights  or  duties  no  excuse  for  defendant's  failure  to 

file  answer  when  due —  686 

49.  answer  of  defendant  sued  for  staves  wrongfully  detained,  that  "he 

is  informed"  another  person  than  plaintiff  ''claims  land  where 
staves  were  cut, "  insu£fioient 64S 

60.  pleading  tendered   hut  rejected   not  considered   on   appeal  unless 

lutide  part  of  record  by  order  of  court  or  hill  of  exoepiions 64ft 

51.  when  special  damages  muse  he  specially  averred 6oft 

63.  party  sued  as  partner  of  flrni  tiled  answer  by  mistake— should  be 

allowed  to  file  amendment  denying  he  was  a  member  of  defend- 
ant firm .  677 

y  63.  answer  of  per«;ona1  representative  alleging  want  of  information, 
et(3.,  a.s-to  goods  alleged  to  have  heen  sold  decedent,  equivalent  to 
a  denial  of  sale  by  dececienr. 751 

64.  rejectinn  of  (•nietuied4}etition   in  ejectment   merely  alleging  evi- 

diMJce  or  origin  of  tide  not  prHJuciioial 76ft 

66.  if  demurrer  is  sustained  to  originul  petition  an  /amended  petition 
should  he  permitted  to  be  fllou»  even  if  it  tails  to  cure  the  defects 
of  the  petition,  and  demurrer  to  petition  as  amended  should  then 
he  considered   88ft 

POSSESSION- 

wher.*  married  woman  had  legal  title  to  unenclosed  land,  and  no  one 
ever  held  or  claimid  it  adversely  to  he*',  it  luust  he  presumed  that 
whoevej*  had  possession  held  as  her  tenant,  althoufzh  she  never 
exercised  any  act  of  ownership— her  husband  entitled  lo  curiesy 
therein ' 37g 

POWER  OF  API  OINTMENT— 

1.  intent  of  donee  to  exercise  power  must  clearly  appear b2& 

2.  execution   of  mortgage  by  donee  of  power  of  appointment  n^t  in- 

tended as  exercise  of  power  in  oertia  in  case 692 

3.  exercise  of  power  of  appointment  hy  will    general  rule  changed  by 

statute 622 

4.  certain  devise  of  property  considered  as  exercise  of  power  by  testa- 

tor   622 

PRACTICE    IN  CIVIL    CASES— See  Appeals,  1,   2.   7;   Judgments,   1; 
New  Trieil,  3:  Pleadings,  46— 
1    where  instructions  given  were  not  prejudicially  erroneous,  parly 
can  not  complain  l»ecause  they  di<l  not  enib)dy  whole  law  of  case.    29 

2.  case   forermly  reversed  after  record  corifct  d   to  show   depositions 

])art  of   rec<ird,  then  altimied  65 

3.  time  of  counsel  in  argument  to  jury  properly  limiUd  to  twenty- 

live  minutes 185 

4.  not  error  to  tilh«w  juror  to  interrogate  witness  in  presfnoe  oi  court 

and  parties,  alrhougrh  c^ise  had  been  siioniitted  to  jury 208 

5    mndiiication  of  iusiructious  after  submission  of  case  to  be  avoided 

if  i)ORsilile 23a 

6.  st'oding  jury  to  view  premises- dihcretion  of  court  not  abused  by 

refusal.    .  238 

7.  plain tiCT  may  dismiss  without  prejudice  at  any  time  before  final 

surtimissioo  ..  —  3W 

8.  no  notice  ot   motion   to  dismiss  without  prejudice  can  be  required 

l)y  rules  of  courr.    394 

9.  in  certain   case  (»nly  question  decided  was  , one  of  laW,  which  will 

be  cimsideFed  on  apjeal  without  motion  for  new  trial  or  separa- 
tion of  conc'lnsu.n«  nf  law  and  fact.  46ft 

10.  new  trial   improperly  awarded— second  judgment  reversed   on  ap- 

peal with  order  to  i^nrer  judgment  on  first  verdict    494 

11.  judgment  against  sureties  for  two  separate  items — rever.*- a  1  on  ap- 

peal as  to  one  item— sureties  not  entitled  to  a   retrial   in  lower 
•     court  as  to  otner  item 645 
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PRACTICE  IN  CRIMINAL  CASES-See  Appeals.  15, 16;  MaDdate—     Page. 

1.  attorney  eiuplojed  to  prosecute  may  state  Cojiimon wealth's  case  to 

jury 342 

2.  dlscretioD  of  court  as  to  allowiog  view  of  premises  by  jury  not 

abused ..      342 

PREJUDICIAL    ERRORS— See   Continuauce,   7;    Criminal    Law,    15; 
Damages,  13;  Master  and  Servant,  7;  Partnership,  15,  16— 

1.  erroneous  exolusion  of  evidence  in  certain  criminal  case  not  preju- 

dicial—crime  clearly  proven  by  evid*<noe  that  was  ndn)itted 2P2 

2.  erroneous  instructions  not  prejudicial  to  a  plaintiff  having  no  case,  335 
8.  error  in  instructing  the  jury  that  they  could  compute  certain  ele- 
ment as  damages  to  abutting  owner  of  land,  growing  out  of  op 
eration  of  railroad,  prejudicial,  even  though  amount  of  verdict 
shows  that  such  element  was  not  considered  l»y  the  jury 444 

4.  in  tibsence  of  bill  evidence  appt^llate  court  will  not  hold  refusal  to 

allow  party  opportunity  to  contradict  certain  witness  prejudical.  574 
6.  admission  of  certain   incompetent  evidence  not  prejudicial  wheie 

court  subsequently  admonisht  d  jury  not  to  consider  it 653 

6.  error  in  giving  instruction  not  a  reversible  error  unless  made  a 

jrround  for  a  new  trial 783 

PRESUMPTIONS— See  Appeals,  15.  16- 

similarity  of  names  does  not  authorize  presumption  of  identity 154 

PRINCIPAL  AND  AGKNT- 

1.  one  employed  as  agent  to  pnroha.«H3  railroad  ties  has  no  power  to 

employ  subagent  so  as  to  liind  principal 445 

2.  fraudulent  repres»^n  tat  ions  made  by  agent  who  believed  statement 

to  be  true — principal  who  deceived  agent  liable  for  injury  suffered 
by  third  party  and  not  the  agent 639 

3.  agent  enjployed  to  sell  commodity  not  liable  as  partrer,  although 

his  compensation  was  measured  by  amount  of  his  sales  ..  589 

4.  revocation   of  aerent's  authoritv— compromise  of  will  contest 6b9 

PRINCIPAL  AND  SURETY- See  Sureties- 

parol  evidence  is  conjpetent  to  show  that  party  first  signing  note  was 

merely  a  suretv  of  a  subsequent  signer 879 

PROCESS— 

defective  service  on  nonresident  defendants  in  particular  case 70 

PROHIBITION,  WRIT  OF- 

1.  what  writ  of  prohibition  is 3ii9 

2.  when  it  may  issue         ...  399 

3.  where  lower  court  has  jurisdiction  of  action  and  renders  erroneous 

judgment  appellate  court  will  not  issue  writ  of  prohibition  to 

lower  court — error  must  be  corrected  bv  apfieal ....  8CK5 

QUANTUM  MERUIT— See  Electinn,  2:  Pleading,  13- 

persou   may  recover  on  quantum   meruit  for   Imilding  of  houst*,  al- 

thoujiTh  work  dcme  rlpfeof  ivelv  ....         ...     158 

QUESTIONS  FOR  COURT  AND  JURY-See  Neglect,  3,  15,  10;  Wills, 
15— 

1.  in  action  to  recover  for  work  done  under  contract  for  grading  road  . 

the  value  of  estimates  made  after  completion  of  work  was  for  tlie 
jury 207 

2.  authority  of  brnkeman  of  passenger  car  to  eject  trespasser  a  ques- 

tion of  Jaw  for  court  to  deter niiuH  .         ...         3i)0 

8.  whether  or   not   injury  of  passenger  by   brakeman  was  willful   a 

((uestion  for  jury 390 

QUIA  TIMET-See-Actions  to  Quiet  Title 

RAILROADS— See  Burden  of  Proof,  5;  Damajres,  6,  10,  11,  14.  17:  Em 
inent  Domain:  Executions,  6;  Fellow   Servants.  Evidence,  I^^;  .Master 
and  Servant:  Newlent;  Reads  and   Passwiiys,  11:  Setrlenient    Specific 
Performance,   6;  Subscriptions;  Taxation.  7,  8,  9,  10,  11,  I5,  \(\  17,    18, 
19— 
1.  injury  to  brakeman— failure  to  use  coupling  stick- cnntiibutoiy 

neglect 18 

a.  purchase  of  property  and  franchise  of  one  railroad  l^y  another  2fi 

3.  liability  of  one  railroad  owning  niajority  of  stock  of  another  for 

the  hitter's  acts 2(> 

4.  liability  for  flooding  lands  of  adjoining  proprietor 29 

6.  injury  to  switchman   in  coupling  cars — verdict  sustained  by  evi- 
dence ...  ...  170 

6.  injury  to  passenjrer  leaving  train  in  motion  and  on  ojijosiie  side 
from  platform  was  result  of  his  own  negligence 178k 
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7.  oompany  not  linble  to  injured  brakeman  for  failing  to  furnish  him 

ooupling  stiok  or  to  warn  him  of  danger  of  not  using  such  a  stiok,  181 

8.  company  not  liable  for  failiniz  to  warn   minor  servnnt  of  danger 

wbere  he  had  represented  himself  as  of  full  ase 181 

9.  fireman  acting  as  engineer  negligent  in  leaving  car  on  side  track 

in  dangerous  proximity  to  main  track 186 

10.  brakeman  riding  on  ladder  of  car  not  guilty  of  contributory  negli- 

gence   • 186 

11.  negligence  to  move  detached  cars  in  city  without  any  servant  to 

control  tiielr  movements  or  give  warning  of  their  approach .     ...     194 

12.  duty  to  persons  walking  on  track  by  license  of  company. ..  194 

13.  company  not  liable  where  person  walking  on  traok   is  struck  by 

cars  which  have  become  dor-ached  by  accidental  breaking  of  train'.  194 

14.  gross  negligence  as  to  passenger  in  failing  to  flag  approaching 

freight  train 199 

15.  prtssenger  not  guilty  of  contributory  negligence  in  entering  pas- 

senger car  standing  fifty  feet  from  platform 199 

16.  company  liable  for  injury  resulting  from  failure  to  keep  crossing 

in  repair 206 

17.  killing  of  stock  on  track— presumption  of  neglect  overcome 288 

18.  putting  passenger  off  at  wro^g  station— liability  of  railroad ...  240 

19.  duty  to  tre.««pas8er  upon  track  —  244 

20.  killing  of  stock  on  track— verdict  for  plaintiff  not  authorized  by 

evidence 268 

21.  contract  as  to  fencing  of  track  considered  as  rescinded— killing  of 

stock  on  track 268 

22.  contracts  us  to  fencing  of  track  abandoned  by  both  parties-'killing 

of  stock  on  track 295 

23.  agreement  as  to  fencing  of  right  of  way— duty  as  to  the  stock  on 

track SOS 

24.  agreement  of  railroad  to  furnish  mat-erial  and  owner  of  adjoining 

bind  to  build  fence  along  right  of  way -failure  of  owner  to  build 
within  a  reasonable  time  after  materials  were  furnished— duty  to 

stock  found  on  track .'  304 

2r».  refusal  to  accept  passenger's  ticket -exemplary  damages 338 

26.  fttiltin'  of  carrier  to  carry  passenger— damages  that  may  be  recov- 

ered by  action  in  assumpsit  and  in  tort  338 

27.  killing  of  stock  on   track- statutory  presumption  of    negligence 

overcome ...  886 

28.  may  institute  proce»»ding  to  cond»*mn  a  right  of  way  it  has  taken 

unlawfully — owner  will  not  he  allowed  writ  of  possession  therefor 
until  railroad  has  been  given  time  to  condemn  such  way 317 

29.  certain  rule  making  cash  or  conductor's  fare  for  passengers  in  ex- 

cess of  ticket  fare  not  unreasonable  or  oppressive 380 

30.  passenger  having  notice  of  such  rule  and  tailing  to  buy  ticket  not 

entitled  to  recover  for  being  ejected  for  refusal  to  pay  conductor's 
fare S80 

31.  brakeman   has  authority,  as  an    incident  to   his  employment,  to 

eject  from  train  trespassi^r  refu.«!ing  to  pay  fare 890 

433.  railroad  not  liable  for  injuries  willfully  and  maliciously  inflicted  on 

person  on  train  by  employe ....  ,...     890 

33.  liable  where  engineer  of  "one  trnin   is  killed  by  gross  neglect  of 

those  in  charge  of  another  train— but  not  if  neglect  is  onlv  or- 
dinary   '.  428 

34.  liable  even  where  the  injuries  resulted  from  such  engineer  jump- 

ing from   engine  to  avoid  dai.ger,   apparent  rather  than  real,  in 
such  case 428 

35.  injury  to  abuttinir  property  by  unusual  noises  made  by  construc- 

tion of  road— nuisance 444 

86.  damages  to  abutting  property  not  recoverable  because  of  ordinary 

noises  of  moving  trains —  444 

37.  injury  to  al)utting  property  by  construction  of  road— diminution 
in  value  of  house  commenced  I  efoi-e  construction  of  railroad,  but 
not  finished  until  afterwards,  recoverable      ...  444 

88.  defendant  company  liable  for  damasreH  growing  out  of  operation 
of  road  as  constructed  by  it,  although  it  was  leased  to. another 
company 444 

-39.  failure  to  comply  with  contract  to  erect  depot  on  right  of  way  con- 
veyed—measure  of  damages * 444 
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40.  railroads  coDstruoted  after  Qewitt  act  took  effect  not  entitled  to 

any  exemption  from  taxation  for  any  period  after  their  construc- 
tion  457- 

41.  one  road  may  refuse  to  receive  oar  from  a  connecting  line  if  it  is 

in  such  condition  as  to  render  handling  of  it  unsafe 548^ 

42.  section  218  of  the  Constitution  was  not  intended  to  compel  a  rail- 

road to  receive  such  cars 648. 

48.  what  risks  brakeman  assumes  by  accepting  employment 548 

44.  road  must  furnish  brakeman  all  appliances  necessary  for  faithful 

discharge  of- his  duties.    ...  548 

45.  car  of  another  road  so  constructed  as  to  render  coupling  of  it  to 

cars  of  company  handling  it  dangerous — liabilit-y  of  road  for  in- 
jury to  brakeronn  incurred  in  coupling  such  rar 549 

46.  duty  of  railroad  as  to  inspection  of  cars  received  from  a  conntctiug 

line 549 

47.  injury  to  infant  employe,  who  caused  accident  by  his  own  act- 

railroad  not  liable  for  injury bl3 

48.  injury  to  brakeman  of  frright  train  by  neghct  of  employe  on  pas- 

senger train— railroad  liable  only  when  negligence  was  gross.  62(> 

49.  engineer  not  required  to  always  look  ahead  for  trespassers  on  track.  626 

50.  action  for  damages  to  employe— no  presumption  of  negligence  on 

part  of  railroad  arises  from  injury  alone 655 

51.  petition  must  aver  particular  negligence  causing  injury  in  such 

case 655. 

62.  delect  in  such  petition  cured  by  answer 656 

58.  injury  jDo  trespasser  on  track— failure  to  stop  at  crossing— contrib- 
utory neglect 599 

54.  statutory  duty  of  train  to  stop  before  crossing  track  of  another 

road  not  intended  fur  protection  of  trespassers  on  track 599 

56.  role  requiring  passenger  to  purchase  tickets  or  pay  higher  train 

fare  reasonable 605 

56.  but  notice  of  such  rule  must  be  given  public,  and  reasonable  op- 

portunity to  purchase  ticket  must  be  afforded 605 

57.  failure   to   stop  to   take  on  passengnr— damages— peremptory    in- 

fir.runclon 703 

58.  killing  of  stock  on  track— presumption  of  neglect  overcome  by  de- 

fendant's evidence ' 731 

59.  killing  of  stock  on   track— no  neglect  of  railroad  shown— verdict 

for  defendant  ought  to  have  been  returned 750 

60.  killing  of  stock  on  track   near  crossing— effect  of  evidence  that 

train  did  not  whistle  for  crossing 710- 

61.  mortgage  of  net  earnings  received  from  or  over  branch  road  con- 

strued      786 

62.  mode  of  ascertaining  such  net  earnings— expenses  X)f  road  regarded 

as  a  unit 785 

63.  amount  of  such  net  earnings,  when  ascertained,  bear  interest  from 

day  they  were  due  under  the  mortgage 785 

64.  road  can   not  apply  such  net  earnings  to  pay  loss  in  operation  of 

branch  line,  the  mortgage  controlling  the  question  ...  785 

65.  injury  to  car   inspector -failure  to  give   notic*^  of  movement  of 

traiu  not  neglect  when  inspector  wos  situated  where  he  could  ob- 
serve such  movements  .  813- 

66.  railroad    compelled  to  specifically  execute  contract  to  give  certain 

party  annual  pass  for  life 814 

67.  liability  of  Ipssee  of  railroad  under  such  contract  by  lessor 814 

68.  right  to  sue  receivers  of  railroad  appointed  by  U.  S'.  court  without 

leave  of  court 814 

69.  killing  of  stock  on   track — plaintiff,  to  recover  damages,  not  re- 

quired to  allege  he  was  not  guilty  of  negligence  . . ai5. 

70.  contract  as  to  fencing  right  of  way— right  of  owner  of  land  to 

plead  cost  of  fencing  as  a  set-off  to  claim  of  road  against  him 875 

71.  action  to  recover  for  killing  of  stock  on  track— allegation  as  to  no- 

tice to  railroad  of  appraisement        876. 

72.  notice  of  appraisement— what  to  contain— presumed  on  appeal  that 

proper  notice  was  given  in  absence  of  bill  of  exceptions 876 

RATIFICATION— See  Sureties,  2. 

REAL  ESTATE  AGENT- 

endtled  to  commission  if  he  procures  purchaser  satisfactory  to  prin- 
cipal at  price  fixed  by  principal  although  principal  subsequently 
sells  at  lower  prices 494 
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RECEIPT— See  Mietake.  1.  Page. 

RECEIVERS- 

1.  refusal  of  court  to  appoint  receiver  in  oertain  case  proper 12 

2.  rfght  to  sue  receivers  of  railroad  appointed  by  U.  S.  court  without 

leave  of  such  court . .  814 

RECORDABLE    INSTRUMENTS— See   Assignment   by   Operation   of 

Law,  10. 
RELEASE— 

a  release  of  interest  in   land,  while  not  technically  a  conveyance, 

passps  right  and  title  of  releasor 859 

.REMAIN  DERS- 

devlse  construed  to  crente  contingent  remainder,  which  is  subject  to 

payment  of  remaindermen's  debts 188 

RENTS  AND  IMPROVEMENTS— See  Frauds,  Statute  of,  1;  Contracts. 
8,  9,  10- 

1.  remaindermen  suing  to  i^cover  land  not  entitled  to  rents,  as  they 

obtained  deed  of  release  from  life  tenant  only  at  time  action  was 
instituted 171 

2.  accruing  after  death  of  landlord  belong  to  heirs  and  not  to  personal 

n^presentative 780 

REPEAL  OF  STATUTES— See  Local  Option,  8.  4,  5,  7,  8— 

1.  repeal  of  local  option  by  implication 8 

1?.  special  liquor  law  of  Harlan  county  not  repealed  by  revenue  and 

taxation  law  or  local  option  law  of  18V)2 289 

RES  AD  JUDICATA— See  Champerty,  2- 

1.  sureties  of  special  commissioner  concluded  by  judgment  determin- 

ing right  to  a  fund  misapplied  by  commissioner  28 

2.  wife  waiving  benefit  of  judgment  concerning  custody  of  her  chil- 

dren bound  by  a  subsequent  judgment  as  to  the  same  subject 
rendered  in  an  action  by  her  husband  for  a  divorce 808 

3.  determination  of  court,  in  suit  to  enforce  mortgage  lien  as  to  right 

of  mortgagor  to  certain  creditor,  conclusive  on  parties  to  the  suit.  490 
RB:S  GKST/E— S^-e  Evidence,  1,  6,  16. 
RESCISSION  OF  CONTRA CT-See  Vendor  and  Vender,  9— 

1.  contract  for  sale  of  mineral  rights  in  land  rescinded  for  fraud 105 

2.  contract  for  sale  of  stock  in   hedge  fence  company  rescinded  for 

fraud,  and  tender  bacl«  of  certiUoates  of  stock  was  not  necessary, 
plaintiff  having  no  title  to  them 126 

3.  one  tu  whom   insurance  policy  was  assigned   in   consideration  of 

conveyance  of  land  can  not  claim  rescission,  although  policy  has 
been  forfeited  for  nonpayment  of  premiums  by  third  person  who 
had  undertaken  to  pay  them 161 

4.  contract  of  purchaser  of  land  not  rescinded  because  vendee  agreed 

to  pav  double  value  for  property,  or  its  enforcement  will  work  a 
liardship .    . '    278 

5.  false  representation   by  vendor  as  to  value  of  land- inspection  by 

vendee— rescission 278 

6.  vendee  entitled  to  rescission  because  of  outstanding  mortgage  lien 

in  certain  case 878 

RE'^TTLTING  TRUSTS-See  Trusts,  4. 
REVIVOR- 

limitation  of  one  year  runs  from  first  term  of  court  after  death  of 

party 106 

REVIVOR  OF  JUDGMKNTS- 

1.  when  judgment  may  be  revived  against  personal  representative  of 

defendant...  —         781 

2.  motion  to  revive  must  be  sustained  if  no  defense  to  motion  is  made.  781 
ROADS  AND  PASSWAYS— See  Pleadings,  38- 

1.  rigiit  of  sheriff  to  appoint  another  day  for  inquest  where  jury  to 

assess  damages  for  opening  of  now  road  fails  to  meet  on  day  ap- 
pointed   fi 

2.  viewers'  report  sufficiently  definite  in  certain  case 6 

8.  viewers  may  amend  their  report  at  any  time  before  final  action  by 

the  court  —         ft 

4.  defective  order  for  opening  public  road  40 

5.  defective  order  not  cured  by  statements  of  petition  filed  40 

<).  public  road  can  not  be  opened  through  an  orchard 40 

7.  what  constitutes  an  orchard.                40 

^.  evidence  sufficient  to  authorize  finding  of  court  that  road  ought 

not  to  be  discontinued  508 
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ItOADS  AND  PASSWAYS—CoDtlnued.  Pajw. 

9.  oounty  may  uiaintain  action  for  injury  to  county  road 734 

10.  tlO,000  damages  for  destruction  of  oertftin  county  road  not  excessive,  734 

11.  railroad  Is  not  authorized  to  use  county  road  as  its  right  of  way  in 

aiMence  of  clear  legislative  authority . .     784 

12.  turnpike  road  company  reported  to  county  as  of  certain  length  — 

receipt  by  president  of  company  of  .so  much  money  from  county 
for  each  mile  so  reported— if  road  is  in  fact  shorter  president  is 
liable  to  oounty  for  excess! \e  sum  received,  the  fraudulent  report 
of  the  commissioners  being  imputt'd  to  him 876 

18.  act  creating  taxing  district  fi«r  construction  of  turnpike  constitu- 
tional      678 

14.  failure  to  erect  barriers  on  side  of  road— when  liable  for  damages 

suffered  bv  such  fall ure 666 

SALE  OF  INFANTS'  REAL  ESTATE— 

1.  in  action  for  by  guardian- t'flft»ct  of  service  of  summon  by  a  deputy 

sheriff  who  was  interested  ill  suit       805 

2.  service  of  summon  on   infant  by  one  not  a  sheriff,  who  signs  re- 

turns as  n  deputy,  void 805 

8.  under  Code  of  1851,  where  st^itutory  guardian  is  plaintiff,  it  is  not 
necessary  that  summon  l)e  served  on  him  us  well  as  the  infant 
defendants ...     805 

4.  necessity  for  service  of  sumiuons  on  infants,  each  of  whose  interest 

is  worth  less  than  tlOO 809 

5.  petition  for  sale  of  one  trnct  of  land— amended  petition  for  sale  of 

another — necessity  for  service  of  summon  on  amendment 809 

6.  authority  of  chancellor  to  order  such  sale  derived  wholly  from  stat- 

ute   887 

7.  chancellor  can  nut  order  a  sale  of  one  part  of  Infants'  land  to  im- 

prove a  dwelling  house  on  the  remainder  of  their  land 887 

8.  such  sale  absolutely  void  and  not  merely  erroneous    . .  387 

d.  right  of  purchaser  who  pays  money  under  such  void   sale  that   is 

used  to  Improve  remainder  of  infants*  land 887 

10.  infants'  interest  in  remainder  in  land  held  by  their  father  for  life 

by  thw  curtesy  can  not  lie  sold  under  section  4fl0  of  Civil  Code  ...   481 

11.  such  infants  are  not  joint  tenants  in  possession  with  their  father. .  421 

12.  even  if  nonresident  guardlnn    had   no   rlgiit   to   institute  certain 

action  for  infants,  amended  petition  filed   by  their   next  friend 

cured  any  defncr.    482 

SALES  OF  PERSONAL  PROPERTY— See  Damages,  7,  8— 

1.  measure  of  damages  for  failure  of  purchaser  to  receive  tobacco  ...      82 

2.  vendee  ran  not  require  delivery  except  at  place  and   price  men- 

tioned in  contract  of  sale 82 

8.  damages  of  vendee  because  of  damajred  condition  of  property 
waived  by  acceptance  and  payment  without  complaint 82 

4.  when  title  passes 36 

5.  evidence  of  custom  that  buyer  was  to  take  last  weight  competent 

on  trial  of  question  as  to  when  title  passes 36 

6.  entries  in  book  of  sales  of  tobacco  sold  contemporaneously  evidence 

of  terms  of  sale 86 

7.  opinions  of  witnesses  as  to  when  title  passes  incompetent  evidence.     36 

8.  receiving  goods  after  inspection,  or  a  fair  opportunity  to  do  so, 

vendee  can  not  sue  for  damages  for  breach  of  contract  ...  98 

9.  receipt  of  goods  becomes  acceptance  unless  right  to  reject  exercised 

in  reasonable  time  . .  ...  93 

10.  doing  of  acts  which  none  but  owner  have  right  to  do  is  acceptance.  93 

11.  a  demand  for  goods  sold  must  be  made  in  reasonable  time 93 

12.  unreasonable  delay  in  making  demand   for  whisky  purchased   in 

particular  case 93 

13.  sales  of  personal  property  without  transfer  of  possession  void  as  to 

creditors,  but  purchaser  having  mortgaged  property  to  raise 
money  for  vendor,  who  signed  note  as  surety,  mortgage  treated 
as  thnt  of  vendor  .     152 

14.  rescission  of  contract  and  recovery  by  vendor  of  property  fraudu- 

lently purchased 543 

15.  vendor  In  such  case  is  not  limited  to  remedy  allowed  by  section 

250  of  the  Civil  Code 644 

16.  where  possession  of  p<»rsonal  property  is  delivered  after  sale,  but 

liefore  creditor  of  vendor  has  acquired  lien  thereon  by  service  of 
process,  sale  is  valid 288 
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SALES  OF  PERSONAL  PROPERTY-Continued.  Page, 

17.  shipment  of  liquor  "C.  O.  D.  "—place  of  sale 8Sd 

18.  issue  as  to  warranty— evideuce  being  confliotioff,  verdict  not  re- 

versed on  appeal 677 

19.  on.  issue  as  to  warranty  or  no  warranty  in  sale  of  oow— evidence  of 

warranty  offered  to  other  parties  not  competent 677 

ao.  passing  of  title  on  sale  of  stock  of  merchandise — necessity  for  in- 
voice   *■ *  877 

31.  sale  of  enough  standing  trees  to  make  100,000  feet  did  not  pass  title 

to  any  particular  tree 878 

SCHOOLS— Se3  Constitutional  Law,  16,  IT;  Contracts,  15:  Parties,  1— 

1.  trustee  of  ooinnion  school  may  accept  land  for  sohoolhouse  on  con- 

dition that  it  shall  revtrt  to  donor  if  not  used  for  school  purposes,    80 

2.  trustiees  may  release  donor  of  land  from  ttfczation  to  build  school- 

house  in  consideration  of  his  gift 80 

3.  decision  of  county  Ruperint»-mleDt,  retiisina   to  nHow  resident  of 

onH  district)   ro   $^end  to  school  in  another,  conclusive  until  set 

aside  by  board  of  educat* on 127 

-4.  conveyance  of  lor.  for  school  purposes  construed  644 

6.  answer  of  party  claiming  right  to  use  such  lot  for  other  purposes 

insullioient 616 

6.  a  tax  may  be  Imposed  to  restore  or  renew  a  school  house,  even  to 
extent  of  rebuilding  it,  under  the  law  authorizing  a  tax  to  "re- 
pair" a  sohoolhouse  which  has  been  condemned 880 

SCHOOL  OF  KEFOK.M— 

maintained  by  State  aid  as  a  charity  not  liable  for  Injury  done  an 

inmate  by  an  assault  by  one  of  ks  employes 629 

SCHOOL  TAX-See  Schools,  2— 

1.  when  county  court  can  enter  oitler  for  election  concerning  tax  for 

free  gra(]ed  schools 244 

2.  what  provisions  of  law  concerning  school  tax  election  are  manda- 

tory and  to  be  strictly  pursued 244 

SEALS-See  Deeds,  3. 

SELF  r3EFENSE--See  Criminal  Law,  1,  22,  29,  30,  31,  84,  54;  I^istruc- 
tions.  «,  10,  11,  17— 

1.  right  of  one  summoned   to  aid  officer  in   making  arrest  to  kill 

parties  resisting  rather  than  reti-eat 8S8 

2.  fact  that  such  person  returned  with  gun  to  aid  oflficer  after  t)eing 

driven  away  by  rioters  should  not  form  basis  of  instruction  limit- 
ing his  ritfht  to  rely  on  plea  of  self  defense 388 

SEPARATE  ESTATE-See  Husband  and  Wife,  13,  14:  Married  Women, 
7    8    fl    12 

SEPARATION  OF  CONCLl'SIOXS  OF  LAW  AND  FACT— 

1.  where  there  is  no  separation  in  ordinary  action   submitted  to  court 

only  sulflciency  of  pleading  to  support  verdict  considered  on  ap- 
peal    231 

2.  what  is  before  the  court  on  appeal  where  no  separation  of  law  and 

facts  by  lower  court  50 

3.  in  absence  of  such  separation  in  ordinary  action  submitted  to  court 

only  sufliciency  of  pltadings  to  suppoit  veidict  considered  on  ap- 
peal   270 

4.  finding  of  facts,  if  not  full  enough,  must  be  objected  to  when  filed 

—too  late  to  make  objectif)n  on  motion  f«»r  new  trial 271 

5.  agreed  facts  submitted  to  court- no  necessity  for  separation  of  con- 

clusions of  law  and  fact  In  such  case  £06 

6.  action  at  law  submitted  to  chancellor— in  absence  of  separation  of 

conclusions  of  law  and  fact  only  suflSciency  of  pleadings  to  sup- 
port judgment  considered  on  appeal  . .  576 

7.  certain  judgment  not  sustained  by  pleadings 676 

8.  failure  to  except  to  conclusions  of  law  and  fact— only  sufficiency 

of  pleadings  to  support  judgment  considered  on  appeal 606 

9.  where  there  is  no  bill  of  evidence,  and  the  pleadings  support  judg- 

ment, it  must  be  atBrmed 607 

10.  finding  of  facts  authorized  by  evidence 780 

11.  if  finding  of  facts  are  too  meager,  party  should  request  that  it  be 

made  more  specific 780 

12.  failure  to  separate  in  common-law  action  submitted  to  court— only 

sufficiency  of  pleadings  to  support  judgment  considered  on  appeal,  846 

13.  ordinary  action   submitted   to  court— what  reviewable  on  appeal 

without  motion  for  new  trial  or  a  separation  of  conclusions  of 
law  and  fact  879- 


INDEX.  49 

SET  OFF-  See  Counterolaiua,  3,  3;  Judgment,  8;  Vendor  and  Vendee,  16. 
SETTLKMKNT-  Page, 

where  receipt  to  railroad  company  is  expressed  to  be  in  full  settle- 
ment for  personal  injuries    burden  is  on  person  giviufc  it  to  show 

he  did  not  so  understand  it 129 

SHERIFF— s?ee  Actions,  4;  Bonds,  2;  Olficial  Bonds,  1,  2;  Tax  Collectors. 
SLANDEH— 

1.  certain  words  spoken  by  execution  debtor  conceminpr  a  constable 

levyiujs  such  execution  do  not  impute  want  of  integrity  or  official 
wrongdoing  to  oflicer 598 

2.  immaterial  whether  slanderous  words  were  made   on  defendant's 

own  knowledge  or  upon  information  from  another 844 

SPECIAL  COMMISSION ERS-See  Limitation,  2. 
SPECIAL  TERM.S  OF  COUKTS- 

1.  what  call  or  order  therefor  must  contain 292 

•Z.  act;  of  June  lO,  18^)3,  concerning  special  term,  not  retroactive 292 

SPECIFIC  EXECUTION  OF  CONTRACT— See  Contiacts,  4,  23;  Mar- 
ried Women,  1,  11;  Trusts,  16— 

1.  pany  creating  a    nuisance   on    property  and   thereby   compelling 

third  party  to  purchase  it— no  equity  in  his  favor  exists  to  au- 
thorize enforcement  of  parol  contract  of  purchase  by  him  of 
party's  interest  in  property  made  before  such  sale 27 

2.  of  contract  of  sale  of  lot  bouglit  at  public  auction— representations 

,  of  auctioneer  as  to  location  of  lot  not  misleading 783 

3.  when  chancellor  ought  to  compel  specific  execution  of  a  contract 

as  a  matter  of  course 814 

4.  chancellor  has  no  right  to  refuse  such  specific  execution  in  certain 

case  merely  because  party  can  recover  damages  for  breach  of  con- 
tract   814 

5.  agreement  by  railroad  to  grant  party  annual  pass  over  road  during 

his  life — company  compellfea  to  execute  agreement 814 

6.  liability  of  lessee  of  railroad  under  such  contract 814 

STATUTES-See  Constitutional  I^aw,  3— 

1.  statute  limiting  charge  for  street  improvements  not  repealed  by 
General  Statutes         126 

3.  emergency  clause— failure  of  governor  to  veto  or  sign  within  ten 

days 606,653 

STATUTES.  INTERPRETATION  AND  REPEAL  OF-See  Local  Op- 
tion, 1,  3,  7— 

1.  act  prescribing  duties  of  fiduciaries  construed  . .   85 

2.  legislature  of  1888  did  not  construe  Hewitt  act  as  not  repealing  act 

of   May,    1884,   by  adopting  compilation   of  statutes  containing 

both  acts    450 

8.  contemporaneous  construction  of  statut-e  I'esorted  to  in  aid  of  in- 
terpretation only  when  meaning  is  doubtful  or  uncertain 450 

4.  act   of  1856— right  of  legislature  to  repeal  act  exempting  railroads 

from  taxation  for  five  years  after  beginning  of  construction 450 

STATUTE  OF  FRAUDS- See  Frauds,  Statute  of. 

STREET  IMPROVEMENTS-See  Homestead,  12,  13;  Taxation,  4,  5.  6— 

1.  statute  limiting  chargf^  for  street  improvements  construed,  and 

held  not  repealed  by  General  Statutes 126 

2.  interest  on  claim  for  street  improvement  properly  refused 126 

8.  under  particular  ordinance  contractor  entitled  to  lien  for  cost  of  k»^ 

constructing  sidewa lie— passage  and  publication  of  ordinance  wasTT^ 

constructive  notice  to  owner n39 

4.  contract  with  city  to  construct  streets— agreement  to  keep  in  re-BM 

pair— retention  of  part  of  cost  of  work  as  security f333 

6.  parties  to  action  by  assignees  of  contractors  to  recover  the  sum  re-.    ~. 

tained 23& 

6.  pleadings— right  to  trial  by  jury  in  action  on  such  contract 233 

7.  lien  for  making  sidewalk  abutting  on  property  of  a  married  woman 

— copy  of  ordinance  requiring  the  improvement  must  be  delivered 
to  the  wife  as  well  as  to  her  husband 494 

8.  ordinance  directing  such  improvement  must  descril>e  such  prop- 

erty as  the  wife's  and  not  as  her  husband's        , 495 

9.  apportionment  of  cost  for  in  city  of  Louisville 647 

STREETS  AND  ALLEYS- 

1.  where  iwrsons  have  acquired  prescriptive  light  to  use  of  alley,  that 
right  not  affected  by  refusal  of  city  to  accept  it  as  a  public  way. .  11^ 
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STREETS  AND  ALLEYS— Con tioued.                                                       Page. 
S.  oir<y  liable  for  injury  to  private  property  from  negligent  flfrading  of 
street...'. 196 

3.  legislature  may  authorize  conntruction  of  either  steam  or  electrio 

railway  in  the  streets  of  a  city 417 

4.  counoil  of  oity  may  grant  rifrht  to  operate  electric  railway  in 

streets  of  the  city  when  so  authorized  by  the  legislature 417 

5.  oonstruction  or  operation   of  electrio  railway  operated  by  trolley 

system  not  so  dangerous  or  burdensome  to  street  as  to  impose 
additional  burden  on  land  abutting  thereon—owner  of  such  land 
not  entitled  to  compensation  therefor 417 

6.  conduct  of  owners  in  accepting  benefits  of  public  improvements, 

etc.,  such  as  to  show  an  implied  dedication  of  way  as  a  street,  al- 
though their  deeds  of  paititlon  recite  that  no  dedication  is  In- 
tended    480 

7.  general    ordinance  presorihrng  grade,   etc.,    for  sidewalks,    etc.. 

does  not  apply  to  a  carriageway  not  then  established 446 

8.  ordinance  establishing    such    carriag^'way   must   itself  prescribe 

mode  and  extent  of  work— engineer  can  not  prescribe  it      446 

9.  general  councii  uifiy  establish  a  wider  sidewalk  on  one  side  of  a 

street  than  upon  the  other 446 

10.  any  unreasonable  obstruction  of  a  public  street  or  highway  is  a 

nuisance  446 

11.  every  actual  encroachment  upon  a  street  by  a  fence  is  a  nuisance, 

although  it  does  not  obstruct  public  travel 466 

12.  general  council  of  Louisville  has  full  control  over  all  streets  of  the 

city,  and  may  pass  ordinances  to  punish  encroachments  thereon.  446 

18.  what  nhstruction  of  street  amounts  to  a  nuisance 6^8 

14.  what  obstruction  of  a  public  street  amounts  to  a  nuisance 660 

'    15.  word  "allHy"  used  in  description  of  lot  sold  does  not  imply  neces- 
sarily a  wav  open  to  the  nu lilic ' 788 

STREET  RAILWAYS— See  Instructions,  7,  8;  Neglect,  14.  15,  18;  Streets 
and  Alleys,  H,  4.  5  — 

1.  right  to  make  reasonable  rules  for  regulation  of  its  employes  and 

passengers  . . 861 

2.  where  driver  on  cor.  by  mistake  in  making  change,  retains  amount 

of  one  fare  he  can  not  compel  passenger  to  pay  an  additional  fare 

•    into  the  cash  box  of  the  car  861 

8.  company  liable  in  damages  if  such  nassenger  is  ejected  upon  his 

refusal  to  pay  a  fare  in  addition  to  that  retained  by  driver 861 

4.  statement  of  driver  to  passenger  that  he  would  see  that  company 

corrected  mistake  compet-ent  in  mitigation  of  damages 861 

ST7BCONTRACTORS— See  Contracts,  5. 
SUBMISSION  OF  ACTIONS- 

when  there  is  a  final  submission 680 

SCTBROGATION— See  Personal  Representatives,  13. 
SUBSCRIPTIONS- 

1.  subscription  by  town  to  stock  of  railroad  upon  condition  that  road 

would  build  machine  shop  in  town— town  merely  a  stockholder 
of  road  and  not  a  creditor 814 

2.  town  has  no  lien  on  property  of  railroad  to  secure  compliance  with 

conditions  of  subscription 814 

3.  railroad,  after  building  shops  in   town,  not  required  to  forever 

maintain  them  by  terms  of  subscription 814 

4.  right  of  town  to  any  lien  on  railroad  waived  by  failure  to  assert  it 

in  action  for  sale  of  road    814 

5.  purchaser  of  road  for  value  may  remove  machine  shops  and  not  be 

liable  to  tnwn  in  damages  therefor 814 

6.  subscriptions  to  stock  of  proposed  corporation— change  of  condi- 

tions of  subscrii)tion  by  consent  of  subscribers -all  parties  obli- 
gated by  amended  conditions •  788 

SUMMON— See  Sale  of  Infants'  Real  state,  1.  8.  3,  4,  5;  Judgments,  10— 

1.  service  of  on  corporation— court  takes  judicial  notice  from  name 

of  defendant  that  it  is  incorporated  ...  7fi8 

2.  warning  order  against  nonresident  insane  defendant  sufficient 889 

SUPERSEDEAS- 

effect  of  execution  of  supersedeas  bond  and  taking  of  appeal  on  in- 
junction dissolved  by  the  final  judgment 968 
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SURETIES— See  Aseignmpnts;  Banks,  6:  GouDty  Judge;  Ezeontors 
and  AdoiiDlBCrators.  10:  OfScial  Bonds;  Practicti  Id  Civil  Cases,  11; 
Bob  Adjudioata,  1 ;  Tax  Collector—  Page. 

1.  surety  not  bound  by  act  of  agent  in  signing  bis  name  to  note  on 

mere  verbal  authority 38 

2.  written  ratification  by  surety  of  such  act  of  agent  binding  even  if 

vritbout  new  consideration    28 

8.  the  sureties  of  a  oolleciur  of  taxes,  who  has  applied  the  taxes  to 
payment  of  his  indebtedness  to  a  bank,  can  not  i-equire  the  bank 

to  account  to  them  therefor    99 

4.  surety  on  note  released  by  alteration  of  note  changing  name  of  ^ 

payee  made  without  his  consent 270 

6.  anthorlty  of  atient  to  sign  name  of  surety  must  be  in  writing 775- 

SURVIVOR  Ob"  ACTIONrf- 

aotion  against  master  to  recover  for  personal  injuries  resulting 
from  negligent  driving  of  servant  survives  to  personal  represent- 
ative of  person  injured 20ft 

TAX  COLLECTORS— 

1.  collector  appoinred  under  certnin  act  to  collect  raUroad   tax   en- 

titled only  to  such  enonerarions  and  exemptions  as  are  allowed 
sherlflf  as  collector  of  State  revenue    405 

2.  allowance  of  greater  exonerations  to  such  collector  by  commissiouer 

and   by  county  court  does  not  preclude  county  from   recovering 

balance  due  from  collector  and  his  sureties         40& 

8.  such  tax  collector  not  chargeable  with  interest  on  certain  taxes 
C(Ulected  hut  not  paid  fiver  by  request  of  county  court         405 

4.  tax  receipts  executeJ   by  sheriff  are  competent  evidence  to   show 

that  he  has  collected  taxes  from  parties  reported  by  him  as  delin- 
queniB 405. 

5.  of  town  requiied   to  pay  over  taxes  January  Ist— suit  before  that 

dav  for  failure  to  pay  over  not  maiutainatfe ^41 

TAX  LTENS-See  Jurisdiction.  2. 

TAXING  DISTRICTS-See  Constitutional  Law,  6. 

TAX  SALES- 

1.  a  burden  on  purchaser  to  show  that  all  steps  required  by  statute 

were  taken — neither  certificate  or  deed  can  be  relitd  on  to  shdw 
facts.  167 

2.  where  two  tracts  of  land  exposed  to  sale,  when  one  might  l^e  suffi- 

cient, sale  passes  no  title 167" 

8.  assessment  of  18,75n  acres  as  land  of  D.— sale  passed  no  title  to  vin- 
dividrjii  one  fourth  int^-resc  in  tract  of  67, (KH)  acres  owned  by  D. 
at  date  of  assessment  but  sold  before  date  of  t.ax  Fale 211 

4.  when  five  years'  statute  of  limitation  begins  to  run  against  grantee 

of  D.  in  action  by  him  to  f-et  aside  auditor '»<  det-d 211 

5.  void  tax  sales—  lien  c»f  purchaser    212 

6.  Commonwealth  may  maintain  action  to  reco\er  possi  ssion  of  land 

purchased  hy  it  at  delinquent  ttix  sale    633 

7.  biit  such  right  of  recovery  exists  only  where  substantial  compli- 

ance with  all  requirements  of  statute  is  alleged  and  proven  .    ...     633 

8.  plaintiff   in   such  case   has   burden   of  proof  and  must  show  due 

assessment  and  all  legal  steps  necessary  for  such  sale 638 

9.  where  there  is  no  allegation  or  proof  that  owner  (»f  land  had  no 

personal  estate  subject  to  distraint,  etc.,  plaintiff  has  failed  to  es- 
tablish valid  sale 633; 

10.  property  of  deceased  mother  sold  under  decree  to  pay  amount  of      * 

taxes  paid  for  the  mother  by  her  dauflrhter— purchaser  acquires 
good  title,  even  if  mother  was  a  married  woman  when  the  laud 
was  assessed 791 

11.  one  claiming   land   as  purchaser  at  sheriff's  tax   sale  must  allege 

and  prove  substantial  compliance  with  all  statutory  lequlrements.  808 
TAXATION— St'e  Constitutional  Law,  6,  12,  13,  19,  20;  Statutes,  Inter- 
pretation and  Repeal  of,  2,  3,  4.  5 — 

1.  sufflolency  of  summons  issued  by  clerk  of  county  court  against  de- 

linquent taxpayer 61 

2.  requisite  to  recovery  by  school  trustees  of  tax  against  itiilroad  com- 

pany    . .  ■  ...  160 

8.  to  enl|orce  colleotiun  of  t«axes  each  step  necessary  to  constitute  valid 
assessment  must  be  specifically  pleaded  177 
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TAXATION— Continued.  Page, 

4.  section  »,  article  1,  chapter  92,  General  Statutes,  exempts  oertain 

charitable  InBtitutions  from  State  taxation— such  institutions  are 
liable  for  local  assessments  for  street  improvements 818 

5.  exemption    of   orphuns'  home   from    '*asjF>essment   and   taxation" 

under  revenue  laws  of  the  Commonwealth,  or  ''undepany  ordi- 
nance" of  Louisville,  does  not  exempt  it  from  liability  for  asseFs- 

.   men ts  for  street  improvements 818 

<i.  statutes  under  which  exemptions  from  taxation  are  claimed  to  be 
very  strict ly  construed 318 

7.  Hewitt  revenue  law  was  intended  to  be  a  complete  general  revenue 

system . .    .         449 

8.  act  of  1884  exempting  railroad  from   taxation  for  five  years  after 

besinntng  of  construction  repeaUd  by  Hewitt  law,  which  took 
effect  September  14,  IKSC) 449 

9.  railroads  commenced  after  passage  of  act  of  1884  and  before  its  re- 

peal are  entitled  to  exemption  for  live  years  from  date  of  begin- 
ning        450 

10.  tax  due  and  unpaid  b<'ars  interest  only  when  statute  so  provides  ..  460 

11.  railroads  c^mstructed  after  Hewitt  act  took  effect   not  entitled  to 

any  exemption  from  t>fkxation 467 

12.  mineral  rijrbt  in  land  may  be  assessed  against  owner  as  real  estate.  618 

13.  section  of  city  chartf^r  maklng-"tax  bill"  prima  facie  evidence  of 

valid  as«?fssment,  etc. ,  valid 616 

14.  when  limiinton  begins  to  run  against  city  as  to  right  io  maintain 

suit  to  recover  taxes  ... .         ...     616 

15.  of  railronds  within  school  district  for  Bchool  purposes— assessment 

of  length  and  value  of  road  thert^ln 880 

16.  prior  to  act  of  1800  the  law  prcividrd  no  means  for  asiertainfng  the 

lencrth  and  value  cf  a  railroad  within  a  school  district 880 

17.  an  allegation  of  such  length  and  value  in  an  action  to  recovtr  taxes 

for  the  year  1888  can  not  avail  since  a  court  can  not  by  evidence 
ascertain  or  fix  values  for  taxation  .  880 

18.  petition  to  I'ecover  such  tax  for  a  school  district  is  fatally  defective 

in  failing  to  allege  that  the  auditor  notified  the  railroad  company 
and  the  county  clerk  of  the  amount  assessed  against  the  defena- 
ant 880 

19.  to  recover  under  the  act  of  i890  it  mupt  ^e  alleged   that  the  county 

school  superintendent  furnished  the  railway  with  the  boundary 

of  the  district    880 

TELEGRAPH  COMPANIKS-See  Neglect,  16:  Damages,  15— 

1.  mistake  in  transmifision  of  telegram— measure  of  damages 808 

9.  duty  of  telegraph  com|)any  as  to  delivery  of  message  to  one  residing 

in  the  country—instructions  818 

8.  "guaranteed"  message  to  one  in  the  county — what  effort  to  deliver 

is  due  diligence 814 

TENDER-See  Rescission,  2— 

refusal  of  money  tendered  only  because  the  amount  is  insufficient— 
party  can  not  afterwards  offer  as  excuse  for  refusal  that  tender 

was  not  a  legal  onn  or  require  tender  of  exact  change 704 

TIME— See  Indictments,  5;  Day. 
TRADE  MARK- 

right  to  use  one's  own  name  in   business— simulation  of  brand  or 

.  trade  mark  of  anotiier  havlne  same  name 8flt5 

TRANSFER  OP  SUIT    Sh#»  Jury.  6,  7;  Street  ImprovementP,  6— 

1.  plaintiff  entitled  to  have  legal  issue  tried  by  jury  before  aotion 

transferred  to  equity  docket 206 

2.  when  court  may  transfer  action  to  equity 708 

8.  transfer  of  certain  action  to  equity  erroneous 704 

;rRESPASS-See  Actions,  «:  Pleadings.  38— 

agreed  division  of  land  between  widow  and  heir — even  when  divisioD 
was  by  parol  widow  can  not  maintain  action  of  trespass  againflt 
heir  for  entering  upon  land  assigned  to  him  in  the  agreed  allot- 
ment    878 

TRIAL- 

actioD  may  stand  for  trial  as  to  a  garnishee,  although  principal  de- 
fendant is  not  before  the  court 708 
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TRUSTS— See  Benefit  Societies;  Churches;  Contracts,  14;  AssipcnieDts 
for  Benefit  of  Creditors,  5;  Executors  and  Administrators,  11,  12;  Lim- 
itation, 13—  Page. 

1.  evidence  not  suflScient  to  show  that  one  partner  held  certain  land 

in  trust  for  his  insolvent  co-partner    419 

2.  faithful  trustee  removed  solely  becHuse  of  ill  health  may  have  set- 

tlement of  accounts  at  cost  of  trust  estate 480 

3.  costs  growing  out  of  resistance  to  removal  by  such  trustee  must 

be  pii Id  by  him 480 

4.  resulting  trusts  abolfsbed  by  statute 615 

6.  beneficiaries  entitled  to  final  settlcMiient  of  certain  trust 615 

6.  distribution  of  land  under  certain  tnist  deed 516 

7.  advancement  of. money  by  mother  to  pay  for  home  for  a  married 

daughter,  with  written  ngreement  by  daughter  that  mother  was 
to  have  interest  in  property  equal  to  money  so  advanced — husband 
of  daughter,  having  t.tken  deed  to  property  to  himself,  holds  in 
trust  for  the  nijother  ro  extent  of  her  advancements 573 

8.  fund  unlawfully  rer-eived   by  child   from  father  and   invested    in 

land    land  not  impressed  with  trust 559 

9.  deed  of  trust  for  benefit  of  wife  for  life  construed— power  of  trustee 

And  wife  and  her  husband  to  convey  title  t<j  trust  estate 859 

10.  conveyance  by  father  for  benefit  of  children — deed  construed  as  re- 

serving to  father  absolute  power  to  sell  and  convt-y  the  trust  land.  688 

11.  such  conveyance  by  father  not  controlled  by  section  23,  chapter  63 

of  General  Statutes    688 

13.  only  trustees  who  hold  Innd  as  pledge  or  security  for  debts  must, 
under  statute,  have  judgment  authorizing  sale  of  land  liefore 
making  it -  6*^8 

13.  when  executor  h<»lds  fund  as  trustee  and  not  as  executor  710 

14.  trustee  for  a  married  woman  had  authority  under  deed  of  trust  to 

sell  trust  Innd.  ...    .        817 

15.  contract   of   Fnle   made   by  such   trustee   specifically  enforced,  all 

parties  in  interest.  Iwing  before  court.  )ilthough  predecessors  in 
office  of  trustee  had  not  conveyed  title  to  plHintiff 817 

16.  under  oertwiin  deed  of  trust,  executed  by  a  father  his  children  took 

a  vest^'d  estate  in  one-hnlf  of  the  Trovision  for  them,  which  they 
could  dispose  of  by  will,  the  other  half  passing  at  their  death  to 

their  heirs 376 

TURNPIKES- 

1.  location  of  gates'^within  certain  distance  of  town- mode  of  measur- 

ing distance 448 

2.  location   of  a  gate  for  every  five  miles   of  road   construed— gates 

need  not  be  preciselv  five  miles  apart      448 

UNLIQUIDATED  DAMAGP:S-See  Counterclaim  . 
USUKY-See  Banks,  1.  S>— 

1.  reducing  10  per  cent,  interest  to  8  per  cent.,  after  6  per  cent,  col- 
lectible, not  usurious  in  particular  case 96 

9.  forfeiture  of  by  national  banks— State  courts  have  juriFdictlon  to 
force  forfeiture 748 

3.  usury  carried  into  several  renewals  of  a  note  by  a  national  bank — 

entire  interest  may  be  eliminated  from  last  rote 748 

VACATION  OF  JUDGMENTS- See  Judgments,  11,  12. 

VACANCY  IN  OFFICE— See  Assessor. 

VENDOR  AND  VENDEE— See   Decedents'   Estates,  11;    Guardian  and 

Ward,  5;    Interest,  3,  5;    Married  Women,  1,   3,   3,   11;    Pleadings,    31; 

Rescission  of  Contracts,  4,  6,  6— 

1.  a  deficiency  of  eighty-two  acres  in  sale  of  land  in  gross  in  a  tract 

purporting  to  contain  between  350  and  4V.{)  acres  too  great 62 

2.  measure  of  value  in  such  cases  ...  6iJ 

•8.  rule  for  determining  whether  sale  of  land  was  in  gross 76 

4.  one  to  whom  land  was  mortgasred  to  obtain   money  to  discharge 

vendor's  lien  entitled  to  priority  over  former  mortgage,  of  which 
he  did  not  have  actual  notice . .   .  120 

5.  where  vendor  sues  for  purchase  money,  prayer  by  vendee  for  con- 

veyance prevents  limitation  from  being  a  bar —  187 

<J.  error  to  render  judgment  for  whole  of  purchaFe  price  where  one  of 
the  two  vendors  insisted  that  entire  pui chase  money  had    been 

paid 187 

7.  action  to  enforce  vendor's  lien— pleading 269 
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VENDOR  AND  VENDEE-Contlnupd.  Page. 

8.  preponderance  of  evidenoe  shows  that  certain  sale  was  of  a  certain 

boundary  and  not  by  the  acre  . .  486 

9.  vendor  unable  to  make  ^ood  deed—rescission  twenty  years  after 

contracc  to  convey— liability  of  vendee  for  rents 494 

10.  failure  to  convey  eutlru  boundaiy  sold^-error  to  require  mere  nom- 

inal party  to  deed  to  make  good  the  deficit  by  conveying  his  own 
land 48a 

11.  vendee  in  possesion  oiairoinff  under  detd  of  record  not  affected  by 

judgment  for  sale  of  his  property  to  enforce  lien  upon  it  and 
other  property  created  by  his  vendor,  he  not  being  a  party  to  suit,  SOT 

12.  vendor's  lien  on  lot— sale  of  part  of  ittosubvendee — order  in  which 

parts  of  original  lot  must  be  sold  to  pny  original  lien  807 

13.  verbal  sale  of  land  confers  no  equitable  Interest  whatever  on  any 

imrry  to  it,  although  collateral  equities  may  arise  from  ttie  trans- 
action, such  as  a  lien  for  purchase  nitmey  paid 6S1 

14.  answer  by  vendee  to  action  by  vendor  on  parol  sal^does  not  operate 

as  written  conGrmation  of  it  whrre  equities  or  rights  of  third 
parties  have  Intervened 631 

15.  sale  by  deed  to  another  after  previous  parol  sale -title  conveyed  by 

deed  prevails— first  vendee  may  have  lien  for  purchase  money  paid    631 

16.  where  vendee'n  notes  for  land  were  not  to  become  due  until  died 

wns  made  by  vendor,  vendor  can  not  plead  such  notes  as  SHt-ofif 
to  judsmenr  held  against  him  by  vendee  before  deed  is  made  by 
him— interest 663 

17.  vendor  not   permitted  to  claim  against  deed  made   twenty  eight 

years  ago  on  isround  that  was  fraudulent 667 

18.  ci>nveyance   of   land   held   hdversely   for   fifteen   years  by   vendor 

atfainst  H.  conveys  good  title  as  to  H.'s  interest  In  land 684 

19.  evidence  not  sufficient  to  esUkblish  sale  or  gift  of  land  by  father  to 

sou      ...  ...  ....         ...     690 

20.  sale  of  stranding  trees  in  contemplation  of  their  immediate  wmoval 

—  branding  of  trees  with  knowledge  of  vendor — c'onstructlve  de- 
livery   878 

21.  contract  of  sale  of  such  trees  enforclbleairainst  vendor  and  against 

subsequent  purchaser  of  land  with  notice 878 

22.  but  purchaser  of  land,  without  notice  of  j5ale  of  trees,  is  entitled 

to  trees — purchaser  of  trees  must  look  to  his  vendor  for  damages.  878 

23    vendor's  lien  for  price  of  goods— when  lost 848 

VENUE  OF  ACTIONS-See  Guardian  and  Ward.  6— 

1.  venue  of  action  against  common  carrier  for  injury  to  passenger 

wliere  carrier  is  a  nonresident  and  injury  received  in  anotber 
State 160 

2.  evidence  of  on  trial  for  murder  sufficient  in  certaln.case 659 

VENUE,  CHANGE  OF-See  Appeals,  60:  Jurisdiction,  3,  7— 

d^ticretion  of  trinl  court  as  to  granting  of  in  a  criminal  case— when 

reversed  on  appeal 878 

VERDICT- 

1.  court  can  not  requii-e  plaintiff  to  remit  part  o'.  verdict  in  order  to 

avoid  granMns  of  new  trial  > 184 

2.  not  to  be  set  aside  as  against  evidenoe  unless  palpably  sn 494 

3.  verdict  not  against  evidence  where  only  evidence  is  that  of  liti- 

gants, which  is  contradictory ...  494 

4.  for  125  more  than  clahned  in  petition — remitter  of  excess 877 

VESTED  ESTATES— 

under  certain  deed  of  trust  by  a  father  his  son  took  a  vested  interest 
in  one-hair  the  estate  conveyed  to  the  trustee  for  him  which  he 
could  dispos"  of  by  will ...  876 

VIEWEHS'  KBPORT  (concerning  proposed  new  road)— See  Roads,  2,  8. 

WAREHOUSE  RECEIPTS— 

1.  pass  tille  to  property  represented 71A 

2.  bolder  of  I'eceipts  in  certain  case  a  bona  fide  one,  and  has  prior  lien 

on  propertv  represented  to  claim  asserted  by  warehouseman 716 

WARNING  ORDER- 

1.  fifteen  years  after  entry  of  order  of  sale  of  land,  based  upon  a 
warnine  order,  it  will  be  presumed  that  it  was  based  on  a  suffi- 
cient affidavit  in  the  absence  of  conclusive  evidence  to  the  con- 
trary, and  the  sale  will  not  be  held  void 41i 
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Warning  order— CoDtlnued.  Page. 

2.  suflSojent  to  liriDK  nonresident  defendant  before  the  court  whether 

be  is  sound  or  of  unsound  uiind  889 

8.  mode  of  entry  of  by  c.Wrk         889 

4.  defective  affidavit  for  warning  order— presumption  in  favor  of  reg- 
ularity of  proceedings 610 

6.  defective  affidavit  for  renders  judgment  voidable  but  not  void 510 

WARRANT  OF  ARKEST- 

1.  alleges  no  public  offense  in  charging  that  defendant  "has  been 

(Tuilty  of  offense  of  selling  liquor  to  (J.  in  town  of  J.  on  or  about 
December  1,  1892,  in  violation  of  town  law" 832 

2.  power  of  examining  court  to  change  charge  in  warrant 493 

WARNING  ORDER— See  Appearance,  3— 

valid  if  verified  petition  sets  out  all  requisite  facts,  although  affidavit 

annexed  to  petition  may  noc  do  so    690 

WARRANTY- 

1.  covenant  of  warranty  of  seisin  is  broken  as  soon  as  made,  and  no 

eviction  necessary  to  uiaintain  action 70 

2.  measure  of  damages  in  such  case 70 

3.  no  recovery  for  breach  of  warranty  if  plaintiff's  own  laches  enabled 

party  to  dispossess  him 77 

4.  no  recovery  in  such  c»Fe  if  record  shows  speculation  of  attorney. . .     77 
6.  judgment,  of  chancellor  concerning  alleged  breach  of  warranty  as 

to  a  horse  sustained  by  evidence 675 

6.  implied  warranty  of  title  arising  from  partition  of  land  between 

joint  devisees  survives  to  heir  of  parcener  evicted  by  a  paramount 
title 821 

7.  such  implied  warranty  does  not  run  with  land  so  as  to  benefit 

vendee  of  one  parcener 8S1 

8.  limitation  to  action  on   implied  warranty  by  fruch  parcener  does 

not  begin  to  run  until  actual  eviction  by  paramount  title 821 

9.  by  owner  of  stallion  than  he  is  a  sure  foal-getter— failure  of  stal- 

lion as  a  foal  getter- right  of  action  of  owner  of  mares  who  lost 

increase  from  mares— pleadings 875 

WAY,  RIGHT  OF— 

1.  over  unenclosed,  uncultivated  woodland  may  be  acquired  by  pre- 

scription   ' 415 

2.  right  of  way  over  land  of  another  may  be  discontinued  by  county 

court  and  a  different  way  established 416 

3.  fifteen  years'  continuous,  adverse  use  of  way— presumed  there  has 

been  a  dedication 679 

4.  evidence  sufficient  to  show  that  use  of  certain  passway  was  adverse 

and  not  merely  permissive 705 

5.  verdict  fixing  location  of  right  of  way  of  railroad  sustained  l)y  the 

evidence 724 

WILLS— See  Appeals,  4;  Burden   of  Proof,   9,  Curator;    Mandamus,  2; 
Married  Women,  6,  10;  New  Trial,  8— 

1.  construction  of  devise  to  a  daughter  and  her  lineage 79 

a.  will  of  Samuel  Todd  construed feO 

8.  whether  a  writing  is  a  deed  or  a  will  depends  upon  the  intention 

of  the  maker *  219' 

4.  necessity  for  probate  of  paper  referred  to  in  will  as  a  part  of  it  . . .     294 

6.  when  parol  evidence  is  admissible  to  identify  such  paper  referred 

to  in  a  will 294 

t.  married  woman  can  make  will  only  when  authorized  by  statute  ..  346 

7.  propounder  of  will  of  married  woman  must  offer  evidence  to  show 

that  she  was  authorized  to  make  it  346 

8.  verdict  finding  certain  testcitor  lacking  in  sufficient  testamentary 

capacity  contrary  to  evidence     ...  427.482 

9.  religious  enthusiasm  of  test<ator  not  sufficient  to  show  that  devise 

by  him  to  a  religious  charity  was  result  of  **religiou6  insanity" . .  482 

10.  Instruction  that  unequal  distribution  of  estate  among  children  is 

circumstance  to  be  consldei*ed  concerning  testamentary  capacity 
of  testator  misleading  and  erroneous 427 

11.  change  by  testator  in  will, at  request  of  son,  so  as  to  keep  estate 

devised  from  son's  creditors,  not  evidence  of  exercise  of  undue 
influence  by  son  over  testator 427 

12.  testamentary  capacity— evidence  competent  to  show  incorrectness 

of  accounts  of  advancements  contained  in  alleged  will 474 
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13.  propounder  not  required  to  ask  or  prove  by  any  one  witness  all 

facts  necessary  to  establish  testamentary  capacity 474 

13^.  verdict  sustaining  certain  will  authorized  by  evidence 477 

14.  right  of  a  married  woman  to  make  a   will  when  authorized  by 

written  antenuptial  contract 587 

15.  question  as  to  exercise  of  undue  influence  over  testator  one  pecu- 

liarly belonging  to  jury .•      500 

16.  evidence  sufficient  to  show  exercise  of  undue  influence  in  particu- 

lar case 600 

17.  compromise  of  will  contest — revocation  of  agent's  authority 539 

18.  agreement  to  allow  such  will  contest  to  remain  od  court  docket, 

after  compromise,  to  prevent  contestant's  creditors  Fubjecting  his 
interest,  not  of  such  immoral  chaiacter  as  to  vitiate  agn^ement . .  540 

19.  testamentary  capacity    of   paralytic   who   could    utter  only  three 

words,  "yes."  "no"  and ''well" ...     63ft 

20.  wife  has  no  right  of  appeal  from  order  probating  will  of  husband 

when  by  antenuptial  contract  she  has  no  marital  rights  in  his 
estate 725 

21.  will  revoked  by  marriage 735 

22.  certain  instrument  a  deed  and  not  a  will 771 

23.  devisee  accepting  bequest  ordinarily  estopped  thereafter  to  ques- 

tion validity  of  will    830 

24.  but  where  acceptance  of  such  bequest  was  procured  by  fiaudulent 

concealment  of  facts  surrounding  execution  of  will  the  devisee 
may  contest  valid  ity  of  will    880 

25.  not  necessary  in   such   case  for  devisee  to  pay  back  bequest  before 

contesting  probate  of  will 880 
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